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The  Fourth  Edition  of  this  Book  was  published 
in  1885.  The  alterations  that  have  been  made 
have  reduced  considerably  the  space  occupied  by 
the  text  in  the  present  Edition,  but  it  is  hoped 
that  nothing  of  importance  has  been  omitted. 

E.  M.  S. 

Easter.  1902. 


PEEFACE 

TO    THE    FIRST    EDITION. 


There  are  so  few  persons  not  interested  in  the  law 
applicable  to  the  relationship  of  Master  and  Servant, 
either  in  one  capacity  or  the  other,  that  the  publication 
of  a  Treatise  upon  that  subject  may  seem  to  most  people 
to   require  but  little  apology.     With  professional  men, 
however,  the   case  is  somewhat  different.     They  have 
been   so  long  accustomed,  when   any  question   of   law 
arising  out  of  the  relationship  of  Master  and  Servant 
has  been  brought  before  them,  to  refer,  if  necessary,  to 
works  of  general  application,  such  as  treatises  on  con- 
tracts,  agency,  or  criminal  law,  or  to  digests,  indices, 
and  abridgements ;  that  they  may  perhaps  hardly  have 
felt  the  want  of   a  separate   Work   upon   the   Law   of 
Master   and  Servant.     But   it   is   conceived   that    even 
professional    men    may   be    more   truly   said   to   have 
become  used  to  the  icant  of  such  a  work,  than  not  to 
have  felt  it.     It  is,  at  least,  to  the  existence  of  a  strong 
impression  upon  the  mind  of  the  Author  that  such  was 
the  case,  and  that  a  Book  exclusively  devoted  to  the 
subject  he  has  attempted  to  elucidate  icas  wanted,  com- 
bined with  a  desire  on  his  part  to  supply  what  he  con- 
sidered a  deficiency  in  the  list  of  legal  publications,  that 
the  present  work  owes  its  origin.     In  it  he  has  attempted 
to  concentrate  all  (a)  that  information  upon  the  subject 
treated  of  which  has  hitherto  been  diffused  through  many 


(«)  A  Chapter  ou  the  Law  of  Settlement  by  Hiring  and  Service  was 
partially  prepared,  but  the  addition  of  it  would  necessarily  add  much  both  to 
the  size  and  price  of  this  Volume.  Upon  further  reflection,  therefore,  the 
Author  has  determined  to  omit  it,  and  this,  the  rather,  as  the  subject  daUy 
(lecrmses  in  importance,  and  questions  upon  it  now  seldom  arise. 
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books.  How  far  he  has  suceeetled  in  his  object  it  is  not 
for  himself  to  determine.  ^Vhilst,  however,  on  the  one 
hand,  he  is  well  aware  that  many  defects  may,  and  not 
inii>rol)al)ly  will,  be  discovered  in  the  following;  Work  ; 
on  the  other  hand,  he  ventures  to  express  his  ho^x^s 
that  it  will  not  be  found  altogether  useless,  even  to  the 
members  of  his  own  Profession  ;  who,  he  trusts,  will 
receive  it  with  that  indulgence  which  they  are  ever 
wont  to  accord  to  the  efforts  of  their  younger  brethren. 
And  if  it  shall  be  found  by  experience  that  the  Author 
has  so  far  succeeded  in  his  undertaking  as  to  have  acted 
the  part  of  a  pioneer  only  upon  a  path  hitherto,  if  not  alto- 
gether untrodden,  at  least  but  imperfectly  explored,  he 
will  l)e  sufiicienth'  compensated  for  his  labours  by  the 
retlection  that  his  leisure  hours,  which  the  present 
abnormal  condition  of  his  Profession  has  rendered 
more  than  usually  numerous,  have  not  been  altogether 
mi>spent,  whilst  devoted  to  the  preparation  of  this 
Work. 

Middle  Tkmi'LK, 

Trinitii  Term.  1852. 
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INTKODUCTION. 


In  treating  of  the  Law  applicable  to  the  relationship  of 
Master  and  Servant  as  it  exists  in  England  at  the  present 
day,  it  seems  to  be  unnecessary  to  enter  into  any  discus- 
sion of  the  various  opinions  which  have  been  expressed 
by  different  authors  as  to  the  first  origin  of  that  relation- 
ship (a) ;  for  since  it  is  obvious  that,  in  the  complicated 
intercourse  of  modern  society,  a  great  proportion  of  the 
business  of  human  life  must  be  carried  on  through  the 
instrumentality  of  others,  and  it  is  also  clear  that  slavery 
does  not  now  (h)  exist,  in  any  shape,  in  England,  where 
every  man  is,  and  (according  to  that  memorable  sentiment 
expressed  in  the  will  of  Alfred  the  Great)  it  is  fit  that 
every  Englishman  should  ever  remain,  as  free  as  his  own 
thoughts,  it  seems  to  follow  inevitably,  not  only  that  the 
relationship  of  master  and  servant  must  exist,  but  also 
that  wherever  it  does  exist  in  this  country  it  must  be 
by  virtue  of  some  agreement,  either  express  or  implied, 


(«)  The  curious  on  this  subject  may  consult  PufF.  de  Jure  Xat.  ac  Gent., 
lib.  6,  cap.  3,  where  various  opinions  are  discussed  ;  and  see  Co.  Litt.  116  b  ; 
Bl.  Com.  vol.  i.  ch.  14  ;  Encyc.  Brit.  tit.  '•  Slavery."  Grotius  divides  servi- 
tude into  perfect  and  imperfect,  and,  amongst  the  latter,  classes  mercenarii  : 
— "Inter  quos,"  he  says,  "  ii  qui  in  Anglia  apprentisii  dicuntur  durante 
disciplinfe  sufe  tempore,  proxime  ad  servilem  conditionera  accedunt,"  lib.  2, 
cap.  o,  sec.  30 ;  and  M.  Barbeyrac,  in  his  notes,  refers  to  Thorn.  Smith  de 
Republ.  Anglic,  lib.  3.  cap.  10. 

[b)  During  the  Anglo-Saxon  times,  slaves  were  one  of  the  principal  English 
exports.  Strabo,  1.  4,  p.  199  (ed.  Paris,  1620) ;  Barr.  on  Stat.  274 ;  Buss. 
Mod.  Eur.,  note  to  P.  S.  to  Letter  xx.  In  Santos  v.  lUidge,  29  L.  J., 
C.  P.  348,  it  was  held  by  the  majority  of  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  28  L.  J.,  C.  P.  317, 
that  an  action  might  be  brought  in  England  for  the  noucompletion  of  a 
contract  for  the  purchase  of  slaves  in  Brazil. 

M.S.  y 


Ixxxii  iNTRonrcTioN. 

between  the  parties.  riitTeiulorf  (<•),  too,  refers  its  first 
orij^in  to  contrju't :  he  says,  **  the  first  rise  of  servitude  is 
owing  to  the  vohnitarv  consent  of  the  poorer  and  more 
helpless  persons,  and  is  founded  upon  tliat  conniion  form 
of  contract — /><>,  Kt/aciaa." 

]3ut  whatever  its  oripfin,  servitude,  in  some  shape  or 
other,  has  clearly  existed  from  the  remotest  antiquity  ; 
and  williout  iiKjuiring  into  llie  condition  of  the  slave 
amongst  the  ancient  Grecians  and  Romans,  which  might 
be  considered  irrelevant  to  the  object  more  innnediately  in 
view  in  the  following  pages,  it  may  be  convi-nient  to  olTer 
n  few  remarks  upon  the  stale  of  the  slave,  or  vilein,  in 
this  country',  whose  condition  had  most  of  the  incidents 
of  slavery ;  and  to  trace  the  progress  of  English  legislation 
with  reference  to  that  class  of  persons,  commonly  called 
servants  and  labourers,  who  in  most  respects  supply  the 
places  formerly  occupied  by  vileins,  though  their  condition 
is  far  superior. 

JJoth  among  the  German  Saxons  and  among  tlie  Anglo- 
Saxons  slaves  or  xileins  were  divided  into  two  classes — 
household  slaves  (d),  after  the  manner  of  the  ancients, 
and  predial,  or  rustic,  who  were  transferred  like  cattle 
with  the  soil  (/•)  ;  though  there  does  not  appear  to  have 
been  nuicli  diflerence  between  the  two  as  to  their  condi- 
tion. The  power  of  a  master  over  his  slaves  appears  not 
to  have  been  unlimited  among  the  Anglo-Saxons  as  it 
was  amonK  their  ancestors.  If  a  man  beat  out  his  slave's 


(/•)  Puff.  lib.  0,  rap.  3,  «cct.  4.  Bliickstnno  (vol.  i.  cli.  11)  says,  ,,  The 
rcl»tioiiKhi|)  ot  iiin.stiT  and  si-rvant  i.t  fDUiuifd  in  roniniinirr,"  and  lie  evidently 
means,  that  ronrrinrnrc  induet'M  men  to  enter  into  the  ronttnrl,  whence  the 
relationshit)  ariMs. 

[ilj  In  Kent'n  Conini.,  l.er.  :]2,  vol.  ii.  ji.  '201,  it  U  said,  that  domestie 
nlnvery  existed  tliniii;;lmiit  tlu!  Tnited  Stit<t  when  tliey  were  ndonies  of 
Grent'Uritain.  "  iJiit,"  adds  the  learned  aiitlior  (|».  'JU(i).  "after  the  era  of 
our  Independenre  the  |)riniiide!<  of  natural  ri^-ht  and  eivii  liberty  were  better 
known  and  fdteyil,  and  domestic  nlavery  speedily  and  xj-n-sibly  felt  fhe  genial 
influence  of  the  Uevrdution." 

(r)  See  Hume's  Hist.  Kntrl.  vol.  i.  chap.  :{,  .Vpp.  1  ;  .Spell,  (ilo.ss.  Verb. 
•Servus;  IIus,h.  Mod.  Kur.  part  1,  Letter  viii. 
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eye  or  teeth,  the  slave  recovered  his  liberty;  if  he  killed 
him,  he  paid  a  fine  to  the  King,  provided  the  slave  died 
within  a  day  after  the  wound  or  blow,  otherwise  it  passed 
unpunished  (/). 

Whether  or  not  the  feudal  law  had  place  at  all  among 
Anglo-Saxons  is  a  doubtful  question  (g) ;  but  its  introduc- 
tion does  not  appear  to  have  ameliorated  the  condition 
of  the  slaves  or  vileins,  except  in  so  far  as  it  tended  to 
promote  the  civilization  of  their  masters,  who,  as  long  as 
villenage  lasted,  had  an  almost  absolute  power  over  them. 
Their  service  was  uncertain  and  indeterminate,  such  as 
their  lord  thought  fit  to  require,  or,  as  some  old  writers 
express  it,  they  knew  not  in  the  evening  what  they  were 
to  do  in  the  morning  (li)  ;  they  were  bound  to  do  what- 
ever they  were  commanded.  They  were  liable  to  beating, 
imprisonment,  and  every  other  chastisement  which  their 
lord  might  prescribe,  except  killing  and  maiming.  They 
■were  incapable  of  acquiring  property  for  their  own  bene- 
fit, except  by  their  lord's  sufterance  or  permission — the 
rule  being  quicqiiid  acquirituv  servo  acquiritur  domino  (i). 
They  were  themselves  the  subject  of  property  ;  as  such, 
saleable  and  transmissible.  If  vileins  regardant,  they 
passed  with  the  manor  or  land  to  which  they  were 
annexed,  but  they  might  be  severed  at  the  pleasure  of 
the  lord.  If  vileins  in  gross,  they  were  hereditaments 
or  chattels  real  according  to  their  lord's  interest,  being 
descendible   to   the   heir   when   the   lord  was   absolute 

(/)  Leges  ^If.  §  17.  This  seems  to  be  boriowed  from  the  Jewish  law, 
Exod.  xxi.  20,  21,  26,  27. 

(ff)  See  Hume's  Hist.  Engl.  vol.  i.  App.  2  to  ch.  11;  Hall.  Mid.  Ao-es, 
vol.  i.  ch.  2,  p.  2 ;  Eueyc.  Brit.  tit.  •'  Feodal  System." 

{h)  Co.  Litt.  116  l>. 

(i)  '^Non  potest  altquis'''  (says  Glauvil)  " /«  villenagio  posHus  Ubertatem 
suam  propriis  dcnariis  sui.s  qiucrcre,  quia  omnia  cataJla  ciijuslibct  nativi 
inteUiyuntHr  esse  in  potestate  dutnini  sui."  Lib.  5,  cap.  o.  The  benevolence 
of  lords,  however,  in  many  cases,  allowed  their  vileins  to  acquire  property 
(like  the  peeidium  of  the  Roman  law),  with  which  they  purchased  their 
enfranchisement.  As  to  the  present  aijplicability  of  the  maxim  in  the  text 
see  post,  p.  132. 

/2 
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ownor,  anil  transniissihle  to  the  executor  when  lio  had 
only  ft  term  of  years  in  him.  Lastly,  the  slavery  ex- 
tended to  the  issue  if  hoth  parents  were  vileins,  or  if  the 
father  only  was  a  vilein  ;  our  law  derivin<:j  the  condition 
of  the  child  from  that  of  tin;  falhiM-,  contrary  to  the 
Ikoman  law,  in  which  the  rule  was,  jxirtns  sninitid-  rcn- 
trrm  (./").  Larceny  could  not  he  committed  hy  taking 
and  carrying  awaj'  a  vilein  ;  "  because,"  said  Lord  Coke, 
"  they  are  in  the  realty  "  (/.).  It  was,  however,  only  in 
respect  of  his  lord  that  the  vilein,  at  least  in  England, 
was  without  rights  (/).  He  might  inherit,  purchase,  sue 
in  the  courts  of  law,  if  his  lord  did  not  interfere,  and 
when  sued  as  a  defendant  in  anal  action  or  suit  wherein 
land  was  claimed,  he  might  shelter  himself  under  the 
plea  of  villenage.  If  left  executor,  his  lord  could  not 
take  from  him  what  belonged  to  the  testator,  but  the 
vilein  might  have  an  action  against  him  for  the  same, 
and  might  recover  both  the  goods  and  damages,  which 
would,  however,  of  course  be  part  of  the  testator's 
estate  (/»).  And  he  seems  to  have  been  admissible  as 
a  witness  in  England  in  all  cases,  except  as  against  his 
lord,  though  this  point  is  rather  obscure  (»)• 

Such  being  the  abject  condition  of  the  vilein,  it  is  not 
to  be  wondered  at,  that  as  Christianity  (n),  civilization, 
and  commerce  advanced,  villenage  sliould  have  gradually 
become  extinct.     It  is  not,  however,  necessary  here  to 


(J)  See  Lit.  wot.  17'2  rf  art/.,  ami  Il.upravo's  fmnoiis  argument  in 
Somuiriitrll^H  f'tixr,  'JO  How.  St.  'I'r.   1. 

U)  3  In«t.  100. 

(F)   Lit.  wet.  189. 

(»i)  Swinb.  I).  2,  iinct.  9,  §  1.'). 

(h)  Sfc  Hull.  Mid.  Aprs,  vcl.  i.  eh.  2,  p.  2. 

(o)  The  (liicfrino  that  Hliivory  was  roiitrary  t<i  tlir  prinriplis  of  tin'  riiristinn 
rflijfinn,  is  «fii(l  to  have  liocn  f>ripinallv  innilcnt^'fl  liy  Wyclilf  ami  his  followcrn. 
Barr.  on  Sfat.  'JSO.  Tali-y,  I'olit.  I'liilos.  r.  iii.,  says,  "  t'liriHtianity  can 
only  oporato  as  an  alterative.  Ity  flw  mild  difTiision  ot  its  li;^'lit  and  inlliienoe 
the  minds  of  men  are  insensibly  pri'pared  to  nereeive  and  correct  the  enormities 
which  folly  or  wickednr»s)t  or  accid<nt  have  introduced  into  their  public  estab- 
li.shmentfl.  In  this  way  the  (Jreek  and  Roman  slavery,  and  since  then  the 
feiidul  tyranny,  lias  dcclinc<l  Iwfore  it." 
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follow  it  in  the  several  stages  of  its  decline,  or  to  trace 
the  causes  which  led  to  its  ultimate  extinction.  It  will 
be  sufficient  to  mention,  that  the  period  of  its  final  ex- 
tinction in  England  (which  was  effected  without  any 
actual  interposition  of  the  Legislature)  (p),  is  generally 
fixed  about  the  latter  end  of  Queen  Elizabeth's  reign,  or 
soon  after  the  accession  of  James  I.  (q). 

(p)  See  Barr.  on  Stat.  272 — 4.  The  case  appears  to  have  been  otherwise 
in  France,  wliere  I.ouis  Hutin,  in  1315.  and  I'hilip  the  Long,  three  years 
later,  issued  ordinances,  declaring-  "that  as  all  men  were  by  natiue  free  born, 
and  as  their  king^dom  was  called  the  kingdom  ot  Franks,  they  determined 
that  it  should  he  so  in  reality  as  well  as  in  name  :  therefore  they  appointed 
that  enfranchisements  should  be  granted  throughout  the  whole  kingdom  upon 
just  and  reasoualile  conditions."  See  lloberts.  Introd.  to  Hist.  Chas.  V., 
sects.  1  and  4,  and  note  xx.  ib.  He  cites  Ordon  tom.  1,  pp.  6S3,  6.53. 
Hallam,  however,  mentions  as  a  fact  not  generally  known,  that  predial  servi- 
vitude  was  not  abolished  in  all  parts  of  France  till  the  lievolutiou,  at  the 
close  of  the  last  century.  Mid.  Ages,  ch.  2,  p.  2,  note,  p.  150,  9th  edit. 
The  feudal  law  was  abolished  in  France  by  a  decree  of  the  National  Assembly, 
4th  August,  1789.  See  the  J]«roH  (hi  liode's  Case,  8  Q.  15.  208,  246.  It'is 
remarkable,  that  till  about  the  same  period,  or  even  later,  there  were  in 
Scotland  many  colliers,  coal-hearers  and  salters  in  a  state  of  .slavery  or 
bondage,  bound  to  the  collieries  and  salt  works,  where  they  worked,  for  life, 
and  transferable  with  the  collieries  and  salt  works  when  their  original  masters 
had  no  further  use  for  them.  These  men  were  not  all  free  till  an  Act  of 
Parliament  was  passed  (39  Geo.  3,  c.  56),  declaring  them  to  be  so,  for  they 
appear  to  have  neglected  to  avail  theniselves  of  an  Act  which  had  been  passed 
nearly  a  quarter  of  a  century  before  (15  Geo.  3,  c.  28),  which  enabled  them 
to  obtain  their  freedom  by  going  through  certain  forms.  Lord  Brougham, 
Polit.  Philos.  c.  Alii.,  ad  Jin.,  says,  they  complained  of  the  Act  as  a  trick  of 
the  owners  to  evade  certain  payments.  However  this  may  be,  the  poet  might 
well  write — 

"  Such  dupes  are  men  to  custom,  and  so  prone 

To  rev'rence  what  is  ancient,  and  can  plead 

A  course  of  long  observance  for  its  use, 

That  even  servitude,  the  worst  of  ills, 

Because  delivered  down  from  sire  to  son, 

Is  kept  and  guarded  as  a  sacied  thing." — Cowp.  The  Task,  B.  o. 

In  the  life  of  Hugh  Miller,  by  Brown,  1858,  it  is  said,  p.  71,  that  "  so  late  as 
1842,  when  Parliament  issued  a  Ciuumissiou  to  inquire  into  the  results  of 
female  labour  in  the  coal  pits  of  Scotland,  there  was  a  collier  still  living  that 
had  never  been  twenty  miles  from  the  metropolis  ;  Mho  could  state  to  the 
Commissioners  that  his  father,  his  grandfather,  and  himself  Mere  slaves,  and 
that  he  had  wrought  for  years  in  a  pit  in  the  neighbourhood  ot  Musselburgh, 
where  the  majority  of  the  miners  were  also  serfs."'  And  the  author  adds, 
p.  72,  "  the  colliers  carried  in  their  faces  the  too  certain  index  at  once  of 
their  social  and  intellectual  condition,  being  mostly  of  that  tvpe  to  which  a 
very  strong  resemblance  is  found  in  the  prints  of  savage  tribes.  The  effect 
of  the  emancipation  of  these  poor  creatures  has  been,  that  in  less  than  a 
quarter  of  a  century  this  ti/pc  of  fare  has  disappeared  throughout  Scotland." 
May,  Constit.  Hist.  vol.  ii.  p.  287,  well  remarks,  "The  last  vestige  of  slavery 
•was  now  effaced  from  the  soil  of  Britain,  but  not  until  the  land  had  been 
resounding  for  years  with  outcries  against  the  African  slave  ti'ade." 

(q)  One  of  the  last  instances  in  which  villenage  was  insisted  on  was  ('/•ouch's 
Case,  which  happened  10  &  11  Eliz.,  and  is  reported  in  Dyer,  266,  pi.  11, 
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As  villenage  giadnally  declined,  the  interposition  o 
the  Legishituie  appears  to  huvr  heconie  necessary  for 
the  refTuhition  of  hihourers  and  servants,  who  seem  to 
have  heen  inchned  to  avail  themselves  of  their  freedom 
hy  remaininjj;  totally  idle  unless  induced  to  work  hy  high 
wages.  But  the  first  trace  of  any  interposition  on  the 
part  of  the  Government  with  a  view  of  regulating  the 
labour  market  is  to  be  found  in  the  Ordinance,  Procla- 
mation, or  Statute,  whichever  it  is,  which  is  commonly 
called  the  Statute  of  Labourers,  and  which  occurred 
23  Edw.  3,  A.D.  1349.  In  that  year,  when  the  plague, 
sometimes  called  "  The  Black  Death,"  or  "  The  Great 
Mortality,"  which  is  said  to  have  destroyed  one-third  of 
the  population  of  Europe  (r),  had  extended  its  ravages  to 
England,  where  it  was  equally  destructive  (.s),  so  that 
servants  and  labourers  of  all  sorts  became  excessively 
scarce,  and  demanded  exorbitant  wages  (/),  Edward  III. 
(as  Parliament  was  not  sitting,  having  been  prorogued 
on   account   of   the   plague)  (m),    by   the   assent   of  the 

and  '2H2.  pi.  •VI.  Mr.  Ilarfrravc,  however,  in  his  arji^uiiient  in  Sommrrsrtt's  f'axr, 
20  IldW.  St.  Tr.  JO,  nuntion-i  several  'ater  cases.  I'h/;/  v.  <'<i/ri/,  Nov.  27, 
decided  in  1017.  seems  to  he  the  last  in.stance  in  wliieh  a  elaini  ot"  villennge 
wn.x  made  in  an  Kn;rlish  court  ol  law. 

(/•)   Various  accounts  ol  this  jdairm-  are  cnlleeted  in   Uarnes,  Hist.  Edw.  3, 

B.  2,  Ch.  «,  p.  42.S.  Sec  also  Kui;,'hton.  p.  2.')9'.).  There  is  also  an  aiTount 
of  its  rava;jes  in  Florence  in  the  Introduction  to  the  Decameron  of  Uoceaccio. 
He,  too,  s|)eaks  of  the  >jreat  "  .sciir.sitd  tli  xmiiiti  "  in  Florence  canseil  hy  it. 
See  his  account  charniin;,'ly  elahorated  hy  I-onl  Lytton  in  his  ••  Uien/.i."  It  is 
rematkahle  that  so  little  ii(iti<-e  of  this  pia'^'ue  is  taken  hy  most  historians  of 
Knu'land.  who  appear  to  he  ahsruhed  in  ihr  recital  of  the  French  wars  of 
K<lw.  III.  Froi.ssart  says  hut  little  of  it  in  his  Chronicles,  vol.  i.  p.  200 
(Johnes*  i-dit.).  Hume  and  (joldsiuith  scarcely  mention  it.  I.in^'anl  speaks 
more  (nlly  of  it  in  his  Hist.  Ku^'.  vol.  iv.  p.  8().  There  is  (udy  a  short 
account  in  Carte's  Hist.  F-n>fl.  vol.  ii.  p.  17').  See  "The  (ireat  I'estilenee" 
hr  Gn<ti|uet,  pnhlishcd  in  IS'.l.'i. 

'  l»j  Ki>j;ep<  in  his  History  of  I'rices,  v<d.  i.  p.  TiO,  thinks  tluit  it  really 
dnttroyeti  not  much  lew  than  hidf  the  population,  and  douhled  the  rate  of 
wap>i4,  ifi.  2<>.'). 

(0  This  etlfci  of  the  phijjue  was  not  conline<l  t«»  servants  for  parish  priests 
aliio,  havin((  hcc<mie  "very  scant  alter  the  |M'stilence,"  an  .\cf  ol  I'arliament 
wnn  pa-^MHl  to  rejfulate  their  wnpex,  .'fO  Kdw    ,T,  c.   H.     See  also  2.'{  Kdw.  .'}, 

C.  8,  atl  /In. 

(»/)  Harnos,  j>.  117,  cays.  "  all  suits  ami  pleading's  in  the  Kin^''s  Kcuch  and 
other  placiH*  censed,  and  all  Sessions  of  I'ailiamenf  for  fln'  space  ol  more  than 
two  years  were  hindre<l.'  The  writs  tor  tin-  proropiti(Ui  are  wt  out  at  lenjrth 
in  liynier's  F<jcdern,  vol.  iii.  part  1,  and  .show  the  progre.Hs  of  the  phif^'ue  in 
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Prelates,  &c.,  and  others  of  liis  Council  (de  qiionun. 
unanimi  consiUo  ditximus  ordinandmn  quod,  &c.),  issued 
an  ordinance,  writ,  or  proclamation,  directed  to  the 
Sheriffs  of  the  various  Counties  in  England,  with  a  view 
of  compelling  workmen  and  lahourers  to  serve  for 
reasonable  wages.  This  ordinance  recites  that  "because 
a  great  part  of  the  people,  and  especially  of  workmen 
and  servants,  late  died  of  the  pestilence,  many  seeing 
the  necessity  of  masters  will  not  serve  unless  they  may 
receive  excessive  wages,  and  some  rather  willing  to  beg 
in  idleness,  than  by  labour  to  get  their  living  "  ;  and 
then  proceeds  to  direct  what  wages  shall  be  paid,  and  to 
make  other  regulations  for  the  control  of  workmen  and 
servants.  It  is  printed  at  length  in  the  Statutes  at 
Large,  as  though  it  were  an  Act  of  Parliament,  and  is 
commonly  referred  to  as  "  The  Statute  of  Labourers  "  (r). 
But  it  would  appear  to  be  at  least  very  doubtful,  if  it 
ever  had  the  authority  of  an  Act  of  Parliament.  More- 
over, its  provisions  appear  to  have  been  eluded  by  the 
ingenuity  and  avarice  of  the  labourers.  Knighton  says, 
"  Opcrarii  taiiien  adeo  elati  et  contrariosi  non  advcrtchant 
regis  mandatmn,  scd  si  qnis  cos  liahere  vellet,  oportuit  eum 


England.  See  pp.  180,  182,  191.  At  p.  198  is  a  writ  dated  ISth  June, 
1350,  24  Edw.  3,  directed  to  the  Sheriff  of  Kent  (and  a  note  stating  that 
consimilia  hreria  dirlrjioitKr  singulis  vicccomitibus  jjer  AngH((m),  quia  magna 
par. 1  pop  id  I  et  maxime  opcrarlorum  et  senientum  in  ultima  pestilcntid  defuncta 
est,  with  a  view  of  compelling  such  to  work  for  reasonable  wages.  This  last 
appears  to  be  the  same  as  what  is  commonly  called  The  Statute  of  Lahourers. 
At  p.  210  there  are  two  other  writs  directed  to  individuals  in  Suffolk  and 
Lincolnshire,  dated  12th  and  18th  Xov.  1350,  from  which  it  would  appear  that 
the  former  writs  to  the  sheriffs  had  not  been  much  regarded. 

(;•)  Barrington  on  Stat,  calls  it  a  supposed  statute,  because  the  intervention 
of  the  Commons  is  not  mentioned,  and  adds  in  a  note  that  it  appears  from 
Dugdale  that  no  I'arliament  was  held  23  Edw.  3,  because  of  the  plague. 
Knighton,  p.  2600,  says,  "  Interim  rex  misit  in  singulos  comitatus  regni  qaod 
messores  et  alii  opcrarii  non  jihts  caperent  quam  capere  solehant,  sub  poena  in 
statuto  limitata,  et  ex  hoc  innovarit  statntum."  Barnes,  p.  441,  calls  it  a 
"  King's  Ordinance."  See  also  2  Rich.  2,  c.  8.  But  23  Edw.  3  appears  to 
have  been  treated  as  a  statute,  F.  X.  B.  167  B.  See  note  to  Co.  Litt.  i2b, 
159  b  ;  and  also  4  Inst.  26.  The  true  solution  of  the  point  would  seem  to  be 
that  the  "  King's  Ordinance"  of  23  Edw.  3  was  made  a  Statute,  25  Edw.  3. 
See  Hall.  Mid.  Ages,  vol.  ii.  p.  181  (9th  edit.).  The  point,  however,  is  notv 
more  curious  than  important. 
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<'j.s*  (hire  si'dtiidinn  auinn  reUr,  vt  nut  Jritrtiis  siios  ct  sepetes 
perdrrr,  aiit  operarioriDii  riatain  ct  viipidam  loJiintatcm  ad 
rota  iniphre.''  The  King  seems  to  have  endeavoured 
to  enforce  his  mandate,  and  enricli  his  own  treasury, 
by  iinin^:;  the  f];ivers,  and  imprisoning  the  receivers, 
of  exorbitant  wages,  though  with  Httle  effect.  For  as 
.soon  as  ParHament  met  after  the  plague  had  ceased,  it 
was  found  necessary  to  pass  an  Act  of  Parliament  having 
the  same  object,  but  of  more  extended  operation.  This 
Act,  25  Edw.  3,  stat.  1,  is,  it  is  conceived,  more  properly 
entitled  to  the  appellation  of  the  "  Statute  of  Labourers." 
It  recites  the  "  said  ordinance"  of  23  Edw.  3,  and  that 
"  the  said  servants  having  no  regard  to  the  said 
ordinance,  but  to  their  ease  and  singular  covetise,  do 
withdraw  themselves  to  serve  great  men  and  otlier, 
unless  they  have  livery  and  wages  to  the  double  or  treble 
of  that  they  were  wont  to  take  the  said  20th  year  of 
Edw.  3,  and  l)efore,  to  the  great  damage  of  the  great 
men,  and  impoverishing  of  all  the  said  Connnonalty, 
whereof  the  said  Commonalty  prayeth  remedy."  It  then 
proceeds  to  enact,  in  order  "  to  refrain  the  malice  of  the 
said  servants,"  various  provisions  more  extensive  than 
those  contained  in  the  ordinance  of  23  Edw.  3.  Among 
them  is  one,  **  That  all  workmen  bring  openly  in  theh* 
hands  to  the  merchant  towns  their  instruments,  and 
there  shuli  Itc  hired  in  ji  common  place;  and  ncjt  privy." 
This  regulation,  which  was  probably  inteniled  to  prevent 
secret  contracts  of  hiring  at  exorbitant  wages,  but 
which  was  repealed  5  Eliz.  c.  4  (and  again  by  26  &  27 
Vict.  c.  125),  appears  to  be  the  origin  of  those  "  Statutes," 
"Mops,"  or  Fairs  (/r),  for  the  hiring  of  servants  still 
kept  up  in  various  parts  of  England,  but  which  are  now 


(if)  As  to  the  oh^tnirtion  of  lii(iliwnvn  liv  Rt;illH  i-rtct*'*!  nt  tlioso  fiiin<,  nee 
Simpnon  v.  Urih,  L.  K..  7  Q.  U.  214.  In  "  Kiiglmul  in  the  Ago  of  Wycliff.'" 
by  Trev«'lynn,  nn  int<'rc(«tinj?  nrrount  is  given  ol  the  pendants'  rising  in  I.ISI. 
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found  to  be  productive  of  so  much  demoralization  and 
harm  to  servants  and  labourers  themselves,  that  great 
efforts  are  being  made  by  clergymen  and  other  philan- 
thropic individuals  to  put  them  down. 

Various  statutes  were  also  afterwards  passed  with 
a  view  to  compel  labourers  and  servants  to  work, 
and  regulating  their  wages  (x),  diet  (//),  apparel  (z),  and 
games  (a).  And  some  to  prevent  people  of  small  means 
making  a  great  retinue  of  people,  and  giving  them  hats 
and  other  liveries  (h),  a  custom  which  appears  to  have 
grown  up,  having  for  its  object  the  mutual  maintenance 
in  quarrels,  and  which  was  not  confined  to  noblemen  (c). 

At  the  commencement  of  the  reign  of  Queen  Elizabeth, 
however,  all  former  acts  regulating  wages  were  repealed, 
''  chiefly  for  that  the  wages  and  allowances  limited  and 
rated  in  many  of  the  said  statutes  were  in  divers  places 
too  small,  and  not  answerable  to  that  time  respecting 
the  advancement  of  prices  of  all  things  belonging  to  the 


{x)  25  Edw.  3,  s.  1  ;  34  Edw.  3,  cc.  9,  10,  11;  2  Rich.  2,  c.  8;  12 
Rich.  2,  c.  4  ;  4  Hen.  5,  c.  4  ;  2  Hen.  6,  c.  14  ;  6  Hen.  6,  c.  3  ;  8  Hen.  6, 
c.  8  ;  23  Hen.  6,  c.  13. 

(y)  37  Edw.  3,  c.  S.  See  3  Inst.  201. 

(;)  37  Edw.  3,  cc.  8,  9,  11,  14 ;  3  Edw.  4,  c.  o  ;  22  Edw.  4,  c.  1.  These 
two,  however,  were  not  confined  to  servants,  and  they  were  repealed  24 
Hen.  8,  c.  13,  and  1  Jac.  1,  c.  25.     See  3  Inst.  199. 

(a)  12  Rich.  2,  c.  6  ;  16  Rich.  2,  c.  4;  11  Hen.  4,  c.  4  (see  17  Edw.  4, 
c.  3) ;   11  Hen.  7,  c  2 ;  33  Hen.  8,  c.  9.     See  now  8  &  9  Yict.  c.  109. 

{!/)  1  Rich.  2,  c.  7  ;  20  Rich.  2,  cc.  1,2;  1  Hen.  4,  c.  7  ;  2  Hen.  4.  c.  21  ; 
7  Hen.  4,  e.  14;  13  Hen.  4,  c.  3;  8  Hen.  6,  c.  4  ;  8  Edw.  4,  c.  2.  In  12 
Edw.  4  it  was  found  necessary  to  pass  an  Act  of  Rarhament  for  enabling  the 
Prince  of  Wales  to  give  liveries  to  other  than  menial  servants,  12  Edw.  4, 
c.  4.  These  Acts  were  repealed  by  3  Car.  1,  c.  4.  See  also  19  ic  20  Yict. 
c.  64  ;  26  &  27  Vict.  c.  125.  Lord  Coke  (3  Inst.  200)  says,  "  William  of 
Malmesbury,  comparing  Englishmen  and  Normans  together,  saith,  that  in  his 
time  the  English  manner  was  to  sit  bibbing  whole  houres  after  dinner  ;  and 
that  the  Xorman  fashion  was  to  walk  the  streets  witli  great  troops  with  idle 
and  loose  serving  men  following  them,  both  which  were  causes  of  many 
disorders  and  outrages." 

((•)  By  the  statute  34  &  35  Hen.  8,  c.  1  (a.d.  1542 — 3),  it  was  enacted, 
not  only  that  the  Bible  should  not  be  read  in  English  in  any  church,  but  also 
that  no  women  or  artificers,  prentices,  journeymen,  serviug  men  of  the  degree 
of  yeomen  or  under,  husbandmen,  nor  labourers  should  read  the  Xew  Testa- 
ment in  English.  This  Act,  however,  which  was  chiefly  directed  against 
Tindal's  translation  of  the  Bible,  was  repealed  about  four  years  afterwards, 
1  Edw.  6,  c.  12. 
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said  servants  and  laliourcrs,"  and  power  was  ^nven  to 
justices  of  the  peace  and  magistrates  of  cities  and  burghs 
to  rate  wages  and  tix  prices  of  work  (d).  Acts  of  ParHa- 
ment  conferring  siniihir  powers  were  also  passed  in 
Scotland  (<'),  where  tlieir  provisions  were  found  so  bene- 
ficial that  they  were  afterwards  extended  to  colliers  (,/'). 
But  so  much  of  those  Acts  as  authorized  and  empowered 
justices  of  the  peace  and  magistrates  of  cities  and  burghs 
to  rate  wages  and  lix  prices  of  work  for  artificers, 
labourers,  and  craftsmen,  has  since  been  altogether 
repealed  (//)  ;  and  it  is  remarkable  as  sliowing  the  entire 
change  of  public  opinion  upon  this  subject,  that  in  the 
Act  for  the  arbitration  of  disputes  between  masters  and 
workmen,  which  was  passed  in  18*2-4  (//),  there  is  a 
special  provision,  that  nothing  therein  contained  shall 
authorize  justices,  acting  in  execution  of  that  Act,  to 
establish  a  rate  of  wages  witliout  the  mutual  consent  of 
both  master  and  workmen. 

The  statute  of  5  Eliz.  c.  4  only  gave  power  to  the 
magistrates  "to  liniif,  nitc,  and  djqxiiiit''  wages,  and 
gave  no  power  to  order  payment  of  them.  That  power 
was,  however,  assumed  by  the  magistrates,  and  their 
assumption  of  it  was,  by  construction  of  law,  held  to 
be  legal  (/).  But  the  statute  being  dolicient,  as  it 
extended  only  to  such  wages  as  should  be  rated,  and 
to  servants  in  husbandry,  and  contained  no  power  to 


(fl)  .')  p'liz.  c.  I  :  1  .lac.  1,  c.  Ci.  Tlic  .')  Kli/.  <•.  I  was  rf|i(iil((l  liy  tlie 
r'on^ipirncv  imd  l'n)l«'('tiitn  <>l  rin|i(itv  Ait,  187').  jmsf,  p.  .'i72. 

(r)   Tl  Purl.  .In.',  (i.  <•.  S;    1    I'arl.  ("ar.  1,  r.  iJS. 

(/)  :{y  (Jfo.  :{,  c.  .')«;  sm  :m  \-  .{.')  Viet.  f.  llfl. 

(//)  .").'{  (Jeo.  ;j,  c.  40  :  ;j(i  k  'M  Vict.  r.  1)1.  Several  Acts  which  hiid  heen 
p(Ui.<ie(l  in  the  reiifii  of  (ieo.  3,  lor  j'liipowerinir  jU'«tiees  to  repilate  the  wagcH 
of  jMirtoiiH  employeil  in  thi*  iiiaiiiilactiire  of  silk,  were  n-pealed.  5  (Jeo.  4, 
e.  6«;  :  the  provisions  rontaineil  in  lliein  "  haviiijr  been  foiiii<l  vexation.s  nnd 
injnrioiH  in  their  operation."  The  "iii  (»eo.  "2.  e.  -V-i,  ».  1.  which  entnowered 
jn-ti'es  to  niake  rates  for  the  |iaynient  of  wa^es  to  wiavers  and  ofher» 
•■niplovxl  in  the  woollen  nianntaetures,  was  repealed,  G  (ieo.  4,  c.  129  ;  ^iO  Sc 
.51  Vict.  e.  .V.». 

(/()  .')  (»e«.  4,  C.  DO.  ropeale<l  hv  the  (loneilinfion  Act,  1S06,  post,  p.  65.1. 

(.     /:.  v.  Gonchc,  2  Snik.   Ill  :'  Shrniolil  v.  Uolluua,!,  2  St.  1002. 
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admit  the  servanda  oath  in  evidence,  another  Act 
was  passed  in  20  Geo.  2,  c.  19,  giving  more  extensive 
powers  to  magistrates,  and  extending  those  powers  to 
disputes  between  masters  and  various  other  descriptions 
of  servants  than  those  mentioned  in  the  statute  of 
Elizabeth.  And  this  Act  was  found  so  beneficial  in 
some  respects,  that  although,  as  we  have  seen,  repealed 
as  to  rating  wages,  several  other  Acts  were  subse- 
quently passed  extending  the  powers  conferred  by  it 
in  other  respects  (,/').  But  these  Acts  were  all  repealed 
by  the  Conspiracy  and  Protection  of  Property  Act, 
1875. 

The  payment  of  wages  in  goods  or  otherwise  than  in 
the  current  coin  of  the  realm  was  first  forbidden  in 
1494  by  the  Act  of  4  Edw.  4,  c.  1,  s.  5  (13),  but  the 
first  Act  in  which  the  word  "truck"  was  used  in  this 
connection  was  12  Geo.  1,  c.  34.  That  and  all  Acts 
previous  to  1831  were  repealed  by  what  is  now  known 
as  the  Truck  Act,  1831,  which  will  be  found  in  the 
Appendix,  together  with  its  amending  Acts  passed  in 
1887  and  1896.  The  payment  of  wages  in  public-houses 
is  also  forbidden  by  the  Metalliferous  Mines  Act,  1872, 
the  Coal  Mines  Piegulation  Act,  1887,  and  the  Payment 
of  Wages  in  Public-houses  Prohibition  Act,  1883,  which 
is  applicable  to  most  trades. 

The  prevention  and  settlement  of  trade  disputes  has 
been  also  the  subject  of  legislation.  When  this  book 
was  first  published  the  Masters  and  Workmen  Arbitra- 
tion Act,  1824  (5  Geo.  4,  c.  96),  was  the  Act  in  force. 
It  provided  for  the  referring  of  disputes  to  justices,  and 
with  its  amending  Act,  the  Arbitration  (Masters  and 
Workmen)   Act,  1872   (35   &  36  Vict.  c.  46),  remained 

(j)  As  to  masters  and  workmen,  see  27  Geo.  2,  c.  6 ;  31  Geo.  2,  e.  11, 
s.  2  ;  6  Geo.  3,  c.  25  ;  4  Geo.  4,  c.  34  ;  10  Geo.  4,  c.  52.  As  to  masters 
and  apprentices,  see  33  Geo.  3,  c.  oo  ;  47  «&  48  Vict.  c.  43  ;  4  Geo.  4,  c.  29  ; 
4  Geo.  4,  c.  34  ;  5  &  6  Vict.  c.  7. 
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on  the  Statute  Book  till  isilC,  Nvlien  both  Acts  were 
repealed  by  the  Conciliation  Act  of  that  year.  In  18G7 
an  attempt  was  made  to  establisli  councils  of  conciliation 
to  adjust  differences  between  masters  and  workmen,  but 
the  Councils  of  Conciliation  Act,  18G7  (30  &  31  Vict, 
c.  105),  which  was  passed  for  this  purpose,  appears  to 
have  failed  in  its  object,  and  was  repealed,  with  the  two 
Acts  just  referred  to,  in  180G.  The  last  attempt  has  been 
the  Conciliation  Act,  189G,  which  will  be  found  in  the 
Appendix.  From  the  Third  lieport  of  the  Board  of 
Trade  of  proc-eedinL^s  under  that  Act,  which  was 
published  in  October,  1901,  it  appears  that  nineteen 
boards  have  been  registered  under  section  1,  but  that 
a  larger  number  of  unregistered  boards  are  in  existence. 
The  total  number  of  cases  dealt  with  by  the  Board  of 
Trade  under  this  Act  from  its  commencement  up  to 
June,  1901,  has  been  113,  out  of  which  40  have  been  in 
the  building  trades. 

Acts  of  Parliament  have  also  been  passed  at  various 
times  for  the  regulation  of  the  employment  of  children 
and  young  persons  in  cotton  and  other  factories,  and  for 
the  preservation  of  their  health  and  morals,  wliirh  are 
commonly  called  "  The  Factory  Acts." 

The  first  Act  for  this  purpose  was  passed  in  1802 (A), 
and  was  amended  in  1819  (/).  Further  enactments  on 
the  subject  were  madi!  in  1825  (iit),  the  provisions  of 
whicli  liaving  been  defeated  for  want  of  form,  it  was 
found  necessary  again  to  amend  the  law  in  1H2'.I  {ii).  At 
the  commencement  of  the  reign  of  Will.  4,  however, 
all  these  Acts  (except  the  first)  were  repealed,  and  other 
regulations  enacted  in  lieu  thereof  (<))•     But  a  few  years 


(A)  42  fHMi.  3,  c.  73. 

if)  59  (tfo.  3,  c.  60  ;  GO  (ito.  3,  c.  5. 

(»i)  G  (m'O.  4,  c.  03. 

(w)   10  Geo.  4,  c.  51. 

(o)   1  &  2  Will.  4,  c.  39. 
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afterwards  tliose  regulations  were  in  their  turn  also 
repealed,  and  other  Acts  passed  (_/>),  which,  however, 
were  all  repealed  in  1878. 

The  provisions  contained  in  the  repealed  Acts,  which 
were  applicable  to  young  persons  (that  is,  persons  above 
thirteen  and  under  eighteen  years  of  age)  (7),  were  first 
extended  to  females  above  that  age  in  1844  (r).  In  1860, 
the  powers  and  provisions  of  the  Factory  Acts  were 
applied  to  bleaching  works  and  dj'eing  works  (s)  :  in 
1861,  to  lace  factories  (t)  :  in  1862,  to  bleach  fields  or 
works  in  which  the  operation  of  bleaching  by  the  open 
air  process  is  carried  on  (») :  and  in  1863,  to  calendering 
works  and  finishing  works  (v).  In  1863  there  was  also 
passed  the  Bakehouse  Eegulation  Act,  1863,  which 
limited  the  hours  of  labour  of  persons  under  eighteen 
years  of  age  in  bakehouses,  and  contained  regulations  as 
to  the  cleanliness  of  bakehouses.  This  Act  was  repealed 
with  many  others  by  the  Factory  and  Workshop  Act, 
1878. 

In  1867  the  application  of  the  Factory  Acts  was 
considerably  extended,  and  they  were  applied  to  blast 
furnaces,  iron  and  various  other  foundries,  to  manu- 
factories of  paper,  glass  and  tobacco,  as  well  as  to 
letterpress  printing  and  bookbinding,  and  in  fact  to  any 
trade  establishment  in  which  fifty  or  more  persons  were 
employed  in  any  manufacturing  process ;  while  smaller 
establishments  were  placed  under  the  Workshop  Eegu- 
lation Act,  1867.     Another  advance  was  made  by  the 


(p)  3  &  4  Will.  4,  c.  103  ;  7  &  8  Vict.  c.  15  ;  10  &  11  Vict.  c.  29 ;  13  & 
14  Vict.  c.  o4 ;  16  &  17  Vict.  c.  104 ;  19  &  20  Vict.  c.  38 ;  27  &  28  Vict, 
c.  48  ;  30  &  31  Vict.  c.  103. 

{q)  7  &  8  Vict.  c.  15,  s.  73. 

(>•}  7  &  8  Vict.  c.  15,  s.  32,  and  see  13  &  14  Vict.  c.  54. 

(s)  By  23  &  24  Vict.  c.  78,  extended  by  27  &  28  Vict.  c.  98  [both  repealed 
33  &  34  Vict.  c.  62.  s.  5]. 

{t)  Bv  24  &  25  Vict.  c.  117  [repealed  41  &  42  Vict.  c.  16,  s.  107]. 

(u)  By  25  &  26  Vict.  c.  8  [repealed  33  &  34  Vict.  c.  62,  s.  5]. 

{v)  Bv  26  &  27  Vict.  c.  38  [repealed  33  &  34  Vict.  c.  G2,  s.  5]. 
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Factory  and  ^Vol•kshop  Act,  1878,  which  repealed  and 
eonsoHdated  sixteen  statutes.  It  was  amended  in  1888 
by  an  Act  dealin<;  chiefly  with  wliitelead  factories  and 
hakehouses  ;  in  l.S8!>  liy  an  Act  applying  to  cotton  cloth 
factories,  and  by  another  Act  in  l.Siil,  containing  various 
miscellaneous  amendments.  Next  came  the  Factory  and 
Workshop  Act,  1895,  which  was  the  first  of  this  series 
of  Acts  to  deal  with  laundries.  It  also  applied  the 
provisions  of  the  Act  of  1878  to  docks,  and  contained 
many  other  important  matters.  In  18*J7  another  Act 
was  passed  which  dealt  solely  with  cotton  cloth  factories. 

The  last  of  this  series  of  Acts  is  the  Factory  and 
Workshop  Act,  1901,  which  will  be  found  printed  in  the 
Appendix.  By  it  the  Act  of  1878  and  its  five  amending 
Acts  were  repealed  and  consolidated.  Section  104  of 
this  Act  is  substantially  a  re-enactment  of  section  22 
of  the  Act  of  1895,  which  deals  with  laundries,  the 
laundries  which  are  kept  by  convents  being  still  exempt 
from  the  provisions  of  the  Act. 

The  health  of  persons  employed  in  shops  and  ware- 
houses has  of  recent  years  been  the  subject  of  some 
legislation.  The  Shop  Hours  Act,  1892,  placed  restric- 
tions on  the  number  of  hours  for  which  persons  under 
eighteen  years  of  age  may  be  employed  in  such  places. 
This  Act  was  amended  in  1893  and  1895.  The  Shop 
Assistants  Act,  1899,  directs  that  seats  behind  the 
counter  shall  be  provided  in  shops  where  female  assist- 
ants are  employed  for  the  retailing  of  goods  to  the 
pul>lic. 

In  1H51,  an  Act  of  i'arliament  was  passed  for  the 
protection  of  apprentices  and  servants,  which  for  the 
first  time  rendered  it  a  misdemeanor  for  any  master  or 
mistress,  legally  bound  to  supply  necessary  food  and 
clothing  or  lodging  to  an  apprentice  or  servant,  wilfully, 
and  without  lawful  excuse,  to  refuse  or  neglect  to  provide 
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the  same.  That  Act  will  he  further  adverted  to  here- 
after (/<•).  It  was  indeed  partly  repealed  in  18(51,  when 
the  statutes  relating  to  criminal  law  were  consolidated  (.r), 
but  its  provisions  were  at  the  same  time  substantially 
re-enacted  (ij) . 

By  direction  of  the  Statute  Law  Commissioners,  who 
were  appointed  28rd  of  August,  1854,  a  bill  appears  to 
have  been  prepared  ])y  Mr.  Eogers,  and  laid  before  the 
Board  on  the  13tli  of  December,  1854,  for  consolidating 
the  Statutes  relating  to  masters  and  servants  or  work- 
men. This  bill  was  originally  prepared  by  Mr.  Eogers, 
as  a  member  of  a  former  Board  (appointed  23rd  of  July, 
2  Will.  4),  but  was  revised  and  completed  by  him  for  the 
Statute  Law  Commissioners  {^).  After  being  under  their 
consideration  for  two  years  and  upwards,  it  was  ordered 
to  be  printed  on  February  11th,  1857 ;  but  it  appears 
never  to  have  been  introduced  into  either  House  of 
Parliament. 

In  1865  a  select  committee  of  the  House  of  Commons 
was  appointed  "to  inquire  into  the  state  of  the  law  as 
regards  contracts  of  service  between  master  and  servant, 
and  as  to  the  expediency  of  amending  the  same."  This 
committee,  having  been  reappointed  in  1866,  after  hearing 
evidence,  resolved  unanimously,  "  That  the  law  relating 
to  master  and  servant,  as  it  now  exists,  is  objectionable," 
and  also  passed  certain  other  resolutions  to  which  it  is 
not  necessary  further  to  advert.  Their  Eeport  led  to 
the  passing  of  "  The  Master  and  Servant  Act,  1867," 
which,  however,  as  we  shall  see  presently,  has  been 
repealed. 

The  year  1867  was,  in  fact,  fruitful  of  legislation 
relating  to  masters  and  servants.     As  has  been  already 

[tv)  U  &  15  Vict.  c.  11,  post,  p.  190. 

{x)  24  &  25  Vict.  c.  95. 

{)/)  24  &  25  Vict.  c.  100.  s.  26,  post,  p.  540. 

(z)  See  their  Eeport,  10th  July,  1855. 
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mentioned,  the  iipplicivtion  of  the  Factorv  Acts  was 
consiilerahly  exteniled  ;  the  Councils  of  Conciliation  Act, 
1867  (a),  enabled  her  Majesty  or  tlie  Home  Secretary 
to  license  equitable  councils  of  conciliation  to  adjust 
differences  between  masters  and  wor]<uion  ;  and  ''  The 
Agricultural  Gangs  Act,  1867"  {!>),  provided  regulations 
to  be  observed  by  every  gangmaster  with  respect  to  the 
employment  of  children,  young  persons  and  women  in 
the  execution  of  agricultural  work.  Finally,  the  legis- 
lation of  1867  with  respect  to  masters  and  servants  was 
completed  by  "  The  Master  and  Servant  Act,  1867," 
whifh,  as  has  been  alreadj'  stated,  has  been  repealed. 

The  efforts  of  the  Government  and  tlie  Legislature 
in  1867  were  not  conlined  to  legislation  as  to  the  law 
of  master  and  servant ;  they  extended  their  labours  to 
endeavouring  to  do  something  to  regulate  the  action  of 
trades  unions. 

On  12th  February,  1867,  a  commission  was  appointed 
(whereof  Sir  W.  Erie  was  chairman)  to  inquire  into  and 
report  on  the  organization  and  rules  of  trades  unions  and 
other  associations,  whether  of  workmen  or  employers, 
and  to  inquire  into  and  report  on  the  effect  produced  by 
such  trades  unions  and  associations  on  the  workmen  and 
employers  respectively,  and  on  the  relations  between 
workmen  and  employers,  and  on  the  trade  and  industry 
of  the  country,  with  power  to  investigate  any  recent 
acts  of  intimidation,  outrage  or  wrong  alleged  to  have 
been  promoted,  encouraged,  or  coimived  at  by  such 
trades  unions  oi'  other  associations  (r),  and  also  to 
suggest  any  im[U()venientH  to  be  made  in  the  law  with 
respect  to  the  matters  aforesaid,  or  with  respect  to  the 

(rt)  30  &  .Tl  Vict.  c.  lO."),  rcpcnlwl  by  the  Ponrilintion  Act,  1800,  pout, 
p.  053. 

(A)   30  &  31  Virt.  r.  130,  po»f,  p.  512. 

(r)  Thrw  oiitni^rH  iitui  thi-  fnrt.t  iii!<rlf>>io<l  bv  tbn  Rfjiort-M  of  tlio  roniniiH- 
oioners  arc  v\nhmntti<\  iiit<i  n  Novrl  riillKl  "  rut  ynnrsilf  in  lii.s  I'lnco,"  by 
C.  Rende,  wbicli  wn.s  dramatized  under  the  nnnic  of  "  Fno  Lnbour." 
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relations  between  workmen  and  their  employers  for  the 
mutual  benefit  of  both  parties. 

Shortly  after  the  issuing  of  this  commission,  "  The 
Trades  Union  Commission  Act,  1867  "  (30  Vict.  c.  8),  was 
passed,  and  three  commissioners  appointed  under  it  for  the 
purpose  of  making  a  searching  inquiry  into  a  case  of  out- 
rage which  had  been  committed  in  the  town  of  Sheffield, 
and  the  alleged  complicity  of  the  trades  unions  therein. 

This  Act  was  subsequently  extended  by  30  &  31  Vict. 
c.  74,  and  three  more  commissioners  were  appointed  to 
conduct  a  similar  inquiry  with  respect  to  Manchester 
and  its  neighbourhood. 

Both  these  sets  of  commissioners  made  reports  which 
were  presented  to  Parliament,  and  are  reprinted  in  the 
Appendix  to  the  Eeport  of  the  Trades  Union  Com- 
missioners, who  made  their  final  report  on  the  9th 
March,  1869.  After  which  "  The  Trades  Unions  Funds 
Protection  Act  "  (d)  was  passed.  That  Act  was,  however, 
repealed  in  1871,  and  "  The  Trade  Union  Act,  1871  "(e), 
and  "The  Criminal  Law  Amendment  Act,  1871  "  (/'), 
were  passed.  In  1872  a  great  strike  of  gas  stokers  took 
place  (f/).  And  the  Acts  of  1871  not  proving  sufficient 
or  satisfactory  another  Pioyal  Commission  was  appointed 
19th  March,  1874,  to  inquire  into  the  working  of  "  The 
Master  and  Servant  Act,  1867,"  and  of  "  The  Criminal 
Law  Amendment  Act,  1871."  Their  final  report  was 
made  on  17th  February,  1875,  and  in  that  year  "  The 
Master  and  Servant  Act,  1867,"  and  "The  Criminal  Law 
Amendment  Act,  1871,"  were  repealed,  and  "  The 
Conspiracy  and  Protection  of  Property  Act,  1875  "  (h), 


{d)  32  &  33  Vict.  c.  61. 

(e)   34  &  35  Vict.  c.  31,  post,  p.  546. 

(/)  34  &  35  Vict.  c.  32. 

iff)  R.  V.  Bunn,  12  Cox,  C.  C.  316.  In  rointon  v.  Hill,  12  Q.  B.  D. 
306.  it  was  held  that  workmen  on  strike  begging  could  not  be  convicted  as 
"idle  and  disorderly"  persons. 

[h)  38  ^  39  Vict.  c.  86,  post,  Appendix,  p.  572. 

M.S.  [I 
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and  "  The  Employers  and  Workmen  Act,  1875  "  (»),  were 
passed  ;  and  in  the  following  year  "  The  Trade  Union 
Act,  1871,"  was  amended  by  "The  Trade  Union  Act 
(1871)  Amendment  Act,  1876"  (/). 

In  1877  a  Select  Committee,  which  had  been  appointed 
in  the  previous  Session,  was  re-appointed  to  inquire  into 
the  liability  of  Employers  for  injuries  to  their  Servants. 
Their  report,  which  was  made  on  25th  June,  1877, 
resulted,  after  several  bills  had  been  introduced  into  the 
House  of  Commons,  in  the  passing  of  "  The  Employers 
Liability  Act,  1880  "(/.).  The  Act  was  to  continue  in 
force  only  till  the  end  of  the  year  1887,  but  each  subse- 
quent year  it  has  been  continued  for  one  year  more,  and 
will  now  expire  on  the  31st  December,  1902. 

A  great  change  in  the  law  was  introduced  by  the 
Workmen's  Compensation  Act,  1897.  The  Act  only 
applies  to  a  limited  number  of  employments,  but  a 
workman  injured  by  accident  in  the  course  of  any  of  the 
employments  there  mentioned  becomes  entitled  to  com- 
pensation from  his  employer,  though  the  employer  has 
not  been  guilty  of  any  negligence  causing  the  injury. 
In  1900,  the  benefits  of  this  Act  were  extended  to  work- 
men employed  in  agriculture,  liolh  Acts  will  be  found 
in  the  Appendix.  It  is  to  be  observed  that  the  compen- 
sation obtainaijje  under  these  Acts  is  calculated  upon  a 
much  narrower  basis  than  the  damages  which  a  jury 
may  give  in  an  ordinary  action  for  negligence.  Tiio 
amount  which  a  workman  may  be  awarded  under  the 
Act  is  to  be  calculated  solely  upon  the  basis  of  the 
average  weekly  earnings  which  he  had  received  from  the 
employer  in  whose  service  he  has  been  injured,  or  upon 
a  calculation  of  the  loss  of  wages  which,  but  for  the 
injury,  he  would  have  received  from  such  employer. 

(i)  38  k  3'.»  Vict.  c.  90.  po-l,  Ai>|h  n<iix,  p.  577. 
If)  39  &  40  Vict.  c.  T2,  po*l,  Aiiiicinii.\,  p.  .'185. 
(k)  43  &  44  Vict,  c.  42,  />aW.  .Vppvu.iix,  p.  fi90. 
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Generally. 

Contracts  of  hiring  and  service,  like  the  generality  of  Parties  to  the 
contracts,  may  be  entered  into  by  any  one,  either  as  <'°°*^^'^*- 
master  or  servant.     But  as  certain  classes  of  persons 
are  subject  to  special  rules  with  regard  to  their  capacity 
to  bind  themselves  by  contract,  it  will  be  well  to  refer 
briefly  to  the  positions  held  by  such  persons  (a). 

(a)  Except  in  the  case  of  apprentices  (3  Will.  &  Mary,  c.  11,  and  31  Geo.  2, 
c.  11)  no  settlement  can  be  gained  by  hiring  and  service  since  14th  August,  1834 
(4  &  5  Will.  4,  c.  76,  s.  64).  But  before  that  date  it  was  held  that  the 
person  who  hired  himself  out  as  a  servant  must,  in  order  to  acquire  a  settle- 
ment under  that  liiring,  have  been  at  the  time  of  hiring  disiucumbered  from 
any  other  relation  which  might  interfere  with  or  defeat  the  performance  of  his 
engagement,  such  as  an  existing  contract  to  serve  another  master,  Ji.  v. 
Hindrinfffiatn,  6  T.  E.  557  ;  It.  v.  Stoicmarket,  9  East,  211  ;  R.  v.  Dunton, 
15  East,  352;  R.  v.  Xorton,  9  East,  206  ;  R.  v.  Bcaidicu,  3  M.  &  S.  229  ; 
R.  V.  Westerleirjh,  Burr.  753  ;  R.  v.  Hohicorthy ,  6  B.  k  C.  283  ;  R.  v. 
Elmley  Castle,  3  B.  &  Ad.  826;  R.  v.  Tf'itneshain,  2  A.  &  E.  648. 


M.S. 
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THK    PAUTIES    TO    THE    CONTRACT. 


Ministerial 
public  otficor 
may  appoint 
a  deputy. 


Judge 
cannot. 


For  nil  ministerial  acts,  which  rc(iiure  no  exercise  of 
3iul<;nient  or  discretion,  every  public  ollicer  ma}'  appoint 
a  deputy  or  servant  (h),  unless  required  by  the  statute 
under  which  they  are  appointed  to  execute  their  duties  in 
person,  as  in  the  case  of  clerks  in  the  Muster's  Otttce(c), 
clerk  of  the  Parliaments  (</),  &c.  Thus  a  sheriff,  or 
churchwarden,  or  overseer  may  depute  the  execution  of 
warrants  to  others.  But  an  othcer  whose  duties  are  of 
a  judicial  character  cannot  act  by  deputy  (<),  unless 
empowered  to  do  so  by  Act  of  Parliament ;  as  County 
Court  judges  (./)  and  recorders  {{i)  are  empowered  to  do 
in  certain  cases. 
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Married  Women. 

By  the  Married  Women's  Property  Act,  1882  (45  .'V:  46 
Vict.  c.  75),  which  came  into  force  on  1st  January,  1883, 
it  is  enacted  : 

Sect  1.  (1)  A  married  woman  shall,  in  accordance  with  the  provisions 
of  this  Act.  he  capable  of  acquiring,  holding  and  disposing  by  will  or 
otherwise  of  any  real  or  i)ersonal  property  as  her  separate  property  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee. 

(2)  A  marrieil  woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  8ep.irate  property  on 
any  contract,  and  of  suing  and  being  sued  cither  in  contract  or  in  tort  or 
otherwise,  in  all  res|)ects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plainfitT  or  defendant  or  be  made  a  party 
to  any  action  or  h-gal  proceeding  brought  by  or  taken  against  her  ;  and 
any  damages  or  costs  recoverol  l>y  lier  in  any  such  action  oi  proceeding  shall 
be  her  separate  property  ;  anrl  any  danmges  or  costs  recovered  ngain.st 
her  in  any  such  action  or  proceeding  shall  be  jiayable  out  of  her  .separate 
property  and  not  otherwise. 

[Sub-sects.  (.S)  and  (4)  were  repealed  by  the  Married  Women's  Tropcity 
Act,  18'J.3.;wW.J 

(4)  Pfirfpii  T.  JFinchronih,  3  Ihilstr.  77;  If'ahh  v.  Southworth,  6  Exc. 
160. 

ir)  7  Will,  i  \-  1  Vict.  c.  30,  s.  l.'l,  which  was  uni  repralrdhy  •'  The  Supreme 
f'r.urt  of  Judicature  (Officers)  Act,  1879"  (l'2  A:  J.J  Vict.  c.  7S).  Sec  the 
Second  Srlie<hlle. 

(r/)  f)  Geo.  4.  c.  82.  s.  2. 

(A  Roll.  Abr.  591,  tit.  "Dcputie";  liar.  Al)r.  "  OlTices  and  Officers" 
(L.). 

(/)   ('il  &  .V2  Vict.  c.  43,  n.  18. 

(s)  46  k  46  Vict.  c.  ho.  s.  106. 
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2.  Every  woman  who  mariies  after  the  commencement  of  this  Act 
shall  be  entitled  to  have  and  to  hold  as  her  separate  j)roperty  and  to 
aispose  of  in  manner  aforesaid  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve 
upon  her  after  marriage,  including  any  tvar/cs;  rarninff.s;  money  and  pro- 
perty gained  or  acquired  by  her  in  any  employment,  trade  or  occupation 
in  which  she  is  engaged  or  which  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic  or  scientific  skill. 

o.  Every  woman  married  before  the  commencement  of  this  Act  shall 
be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as 
her  separate  property  all  real  and  personal  property  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  reversion  or 
remainder,  shall  accrue  -after  the  commencement  of  this  Act,  including 
any  loages,  erjrnhifjs,  money  and  property  so  gained  or  acquired  by  her 
as  aforesaid. 

The  Married  Women's  Property  Act,  1893  (56  &  57 
Vict.  c.  63),  repealed  sub-sects.  (3)  and  (4)  of  sect.  1  of 
the  Married  Women's  Property  Act,  1882,  and  provided 
as  follows  : 

Sect.  1.  Every  contract  hereafter  entered  into  by  a  married  woman 
otherwise  than  as  agent, 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect 

to  and  to  bind  her  separate  property  whether  she  is  or  is  not  in 
fact  possessed  of  or  entitled  to  any  separate  property  at  the  time 
when  she  enters  into  such  contract  ; 

(b)  shall  bind  all  separate  property  which  she  may  at  that  time  or 

thereafter  be  possessed  of  or  entitled  to  ;  and 

(c)  shall  also  be  enforceable  by  process  of  law  against  all  property 

which   she   may  thereafter   while  discovert  be  possessed  of  or 

entitled  to  ; 
Provided  that  nothing  in  this  section  contained  shall  render  available  to 
satisfy   any   liability   or   obligation   arising  out   of   such   contract   any 
separate   property  which  at   that  time  or  thereafter  she   is   restrained 
from  anticipating. 

The  result  of  these  enactments  is  that  since  1893  every 
contract  entered  into  by  a  married  woman,  otherwise  than 
as  an  agent,  will  be  entered  into  by  her  as  if  she  were  a 
feme  sole,  and  will  bind  her  personally;  and  a  judgment 
against  her,  though  enforceable  only  against  her  separate 
estate  not  subject  to  a  restraint  on  anticipation,  is  pre- 
cisely the  same  as  a  judgment  against  an  unmarried 
woman  (h). 


Property  of  a 
woman  married 
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to  be  held  by 
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sole. 
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Effects  of 
contracts  by 
married 
women. 


(A)  Felton  Brothers  v.  Harrisou,  (1892)  1  Q.  B.  118. 

1—2 


THE    PARTIES    TO    THE    CONTRACT. 


Liability  of 
husband 
dipcnds  on 
wife's  agency. 


Where  there 
is  cohabit^ttion. 


The  liability  of  ft  liiisbanrl  upon  a  contract  entered 
into  by  his  wife  when  they  are  living  together,  depends 
entirely  upon  the  question  whether  the  wife  was  his 
agent  and  had  authority  from  him  to  enter  into  the 
contract.  The  fact  of  marriage  only  does  not  make  a 
wife  the  agent  in  law  of  her  husband,  except  in  the  par- 
ticular case  of  necessity  which  may  arise  when  the 
husl)and  has  compelled  his  wife  to  live  apart  from  him 
without  properly  providing  for  her  (/). 

The  authority  given  by  the  husband  to  the  wife  to 
make  contracts  on  his  behalf  may  be  express  or  implied 
from  circumstances.  "Whether  the  circumstances  are 
such  as  to  raise  the  implication  of  his  having  given 
such  authority  is  a  question  of  fact  (j),  and  if  there  is  no 
reasonable  evidence  u})()n  which  the  jury  can  act,  the 
judge  is  justified  in  withdrawing  the  case  from  the  jury 
and  giving  judgment  for  the  defendant  (A).  From  the 
circumstances  of  cohabitation  (/)  where  the  husband  is 
keeping  up  a  household  establishment,  the  wife  may  be 
presumed,  as  manager  of  the  household,  to  have  the 
authority  of  her  husband  to  pledge  his  credit  to  a  reason- 
able extent  for  such  matters  as  the  hiring  of  domestic 
servants  necessary  or  suitable  to  the  style  in  which  he 
chooses  to  live  (m). 

If  the  husband  has  done  nothing  by  way  of  holding 
out  his  wife  as  his  authorized  agent  for  any  particular 
purpose,  and  has  not  ratified  a  contract  she  has  made  on 
liis  behalf,  the  presumption  arising  from  cohabitation 
may    be    refuted    by    showing    that    he    had    exi)rc'ssly 


(i)  M(t„/>;/  V.  ,S,olt,  2  Smith'8  h.  C.  ;  Eattlaud  v.  Jiurchrll^A  U.  11.  D. 
432;  Jirhriihitm  V.  Mellon,  G  App.  fas.  24. 

(_/)   Jtrhriihaui  v.  .Vrlloti,  ('»  .\j)p.  Cum.  21. 

(*)    r/iilhp'o,,  V.  J[„;/ln:  I,.  It.  6  C.  r.  .IS. 

(/)  Se*-  FJlicriiiritoii  \.  rnrrolt,  1  Sulk.  ll.S:  Jnishnrii  v.  .\,,r/,„hl,  26 
L.  J.,  K\.  217  ;  Mniilnj  V.  Sriitt,  2  Sniitli,  I,.  C.  This  prcsumptidn  of  aj^ency 
nrioinfr  from  cohabitation  i."  not  ronlinid  to  thf  cn.-tc  of  a  lawful  wile;  it 
ext«n<l«  to  flio  rM«t'  of  a  woman  with  whom  the  defendant  rohabits,  although 
not  hi.K  wife,  tf'iihoH  V.  TInrlkrIil,  2  K.-p.  C'i' ;  lUndm  v.  I'lrc,  9  U.  &  ('. 
167. 

(»i)  Jolly  V.  Rfm,  !.'»  C.  H.,  N.  S.  028;  rhtllipton  v.  Jlmjln;  ],.  U.,  G 
C.  P.  38. 
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forbidden  his  wife  to  hire  the  servant  (h),  or  by  showing 
that  he  had  allowed  and  paid  his  wife  an  adequate  sum 
for  the  payment  of  necessary  expenses  (o). 

Where  the  husband  and  wife  do  not  cohabit  there  is 
no  presumption  that  the  wife  has  authority  to  bind  her 
husband,  even  for  necessaries  suitable  to  her  degree  in 
life ;  it  is  for  the  plaintiff  to  show  that  under  the  circum- 
stances of  the  separation,  or  from  the  conduct  of  the 
husband,  she  had  such  authority  (p).  If  she  leave  her 
husband  without  cause  and  without  his  consent,  she 
carries  no  implied  authority  with  her  to  maintain  herself 
at  his  expense.  But  if  he  wrongfully  compels  her  to 
leave  his  home,  he  is  bound  to  maintain  her  elsewhere  (g). 
If  she  is  turned  away  by  her  husband  without  justifiable 
cause,  and  she  is  without  reasonable  means  of  supporting 
herself,  the  husband  is  bound  by  any  contract  she  makes 
for  necessaries  suitable  to  her  degree  and  estate  (r). 

A  married  woman,  professing  to  make  a  contract  on 
behalf  of  her  husband,  but  having  no  express  or  implied 
authority  from  him  to  do  so,  would  be  under  the  same 
liability  as  any  other  agent  making  a  contract  on  behalf 
of  a  principal  without  his  authority  (s).  In  such  case 
the  remedy  is  by  an  action  against  the  agent  for  breach 
of  an  implied  warranty  of  authority.  Although  a  husband 
is  not  liable  on  his  wife's  contract,  he  is  liable  for  any 
fraud  or  other  tort  committed  by  her  during  the  coverture, 
unless  it  is  directly  connected  with  the  contract,  and  is 
the  means  of  effecting  or  inducing  it,  and  is  part  of  the 
same  transaction  (t). 


(h)  Etherington  v.  Fan-oft,  1  Salk.  118;  Jolli/  v.  Hecs,  lo  C.  B.,  X,  S. 
628. 

(o)  Lord  Selborue,  L.  C,  in  Debe/iham  v.  Mdluu,  6  App.  Cas.  24. 

[p)  Mainwaring  v.  Leslie,  M.  «&  M.  18;  Ozardv.  Darnford,  Selw.  X.  P. 
294. 

{q)  Eastland  v.  BurcheU,  3  Q.  B.  D.  432. 

[r)  Clifford  V.  Laton,  M.  &  M.  101  ;  Mizen  v.  Pick,  3  M.  i:  "«".  481 ; 
Bazeley  v.  Fordo;  L.  11.,  3  Q.  B.  559  ;    Wilson  v.  Glossop,  20  Q.  B.  D.  354. 

(s)  See,  jjost,  the  chapter  ou  the  servant's  liability  to  third  persons  in  cases 
of  contract. 

{t)  Wright  V.  Leonard,  11  C.  B.,  N.  S.  258  ;  Earh  v.  Kingscote,  (1900)  2 
Ch.  585. 
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Infants. 


Although   infants  Ial)Our  under  a  general  incapacity 

to   enter   into   ahsolntrli/   binding   contracts   with   other 

persons  (»),  yet  tliey  may  make  some  contracts  Avhich 

will   be   binding  upon   them   until   avoided  by  them  (r)  ; 

such  as  contracts  for  their  benefit  («).     Infants  may  also 

make  contracts  for  necessaries,  which  will  be  absolutely 

binding  upon  them  (.r)- 

"What  are  What  are  necessaries  is  a  mixed  question  of  law  and 

fact  (//),  and  will  be  decided  by  the  Court  and  jury  taking 

into  consideration  such  things  as  the  station  in  life  of 

the  infant  (z). 

Liverv  for  Livery  for  the  servants  of  an  infant,  who  was  a  captain 

servants  oi        -^^  ^j^^  army,  has  been  held  to  come  within  the  description 

captain  in  tlie  '' '  _  '■ 

army.  of  necessaries,  and  the  infant  was  held  liable  to  pay  for 

it  (a).  Similar  principles  would  apply  to  a  claim  for  wages. 
Education  is  a  necessary  for  an  infant.  "What  par- 
ticular kind  of  education  is  necessary  is  a  question  for 
the  jury,  having  regard  to  the  infant's  condition  in  life. 
Therefore,  where  an  infant  executed  an  apprenticeship 
deed  by  which  he  covenanted  to  pay  the  balance  of  a 
certain  premium  three  years  after  date,  and  the  jury 
found  that  the  arrangement  was  provident  and  proper 
for  him  and  that  the  premium  was  fair  and  reasonable, 
and  that  instruction  had  been  given  under  the  deed,  it 
was  held  that  he  was  liable  to  pay  the  premium,  as  being 
a  necessary,  and  the  fact  that  he  had  entered  into  a 


M  Itnc.  Abr.  tit.  "  Infancy,"  I. 

(r)  Third  persons  rannot  avoid  contracts  rntcrcd  into  l)y  infants,  on  the 
ground  that  th<y  an'  not  for  tlic  infant's  iKnttit.  hviuilux  v.  Jl'atsoii,  17  C  H. 
G8.').  When  an  infant  nm  avoid  a  contract  he  nnist  do  it  witliin  a  reasonable 
time  of  cnminf;  of  nge,  Jhihlni  and  U'irklotc  Jiailwai/  Co.  v.  Black,  8  Exc. 
181  ;   Cnrtn-  v.  .Vi7/«r.  (1S92)  2  f'h.  27H. 

(ir)  Mtulilon  v.  Uhilt,  2  '1 .  U.  l.V.) :  It.  v.  ShiufirU,  U  Kast,  .VJl  ;  Martin 
r.  Ga!r,  4  Ch.  D.  42H. 

{r)  Unc.  Abr.  tit.  '•  Infancv,"  I.  1  ;  and  see  Xouch  v.  rinnnim,  .3  liurr. 
1801. 

(//)    ir/iartoii  V.  Markr»z>r,  .')  {\.  ]{.  f,12. 

(z)  J'ffert  V.  F/cinniif,  G  .M.  A:  W.  JG  ;  W/mtlon  \.  Mackmzir,  uhi  tiipra  ; 
Chapplr  V.  f'wim;  I.i'M.  A:  W'.  2.V_' ;  .fo/,,i»toi,r  v.  .}fark^,  19  (J.  H.  D.  o09. 

(«i)   Jlatid*  V.  Slaiin/,  H  T.  K.  678:   Chappie  v.  Conprr,  V.\  M.  &  W.  2.')2. 
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covenant  under  seal  for  the  payment  of  it  did  not  prevent 
his  being  liable  (/>). 

A  contract  of  apprenticeship  is  generally  to  be  regarded  Contracts 
as  for  the  benefit  of  an  infant,  and,  therefore,  he  may  infant. 
make  a  legal  binding  contract  of  apprenticeship  (c).     If  Contract  of 
he  could  not  do  so,  he  could  not  be  bound  at  all,  for  a  X^T"^"'^" 
father  has  no  common  law  authority  to  bind  his  infant 
son  an  apprentice  without  his  consent  (d). 

A  contract  of  apprenticeship  is  not  invalid  by  reason 
of  the  fact  that  the  master  to  whom  the  apprentice  is 
bound  is  a  corporation  ('')• 

So  a  contract  of  hiring  and  service  may  be  beneficial  Contracts  of 
to  an  infant,  and  would,  generally  speaking,  be  binding  sen-ice. 
upon  him,  and  may  be  made  even  with  his  own  father  (/) 
or  mother  (r/).  Such  a  contract  would  subject  him  to  the 
statutable  regulations  applicable  to  masters  and  servants, 
although  he  might  not  be  liable  to  any  action  upon  the 
contract  (li).  And  it  would  give  him  a  right  of  action  for 
wages  earned  (i).     For  if  an  infant  of  five  years  of  age, 

{b)    Walter  v.  Everard,  (1891)  2  Q.  B.  369. 

{c)  R.  V.  St.  Fetrox,  4  T.  E.  196  ;  H.  v.  Arundel,  5  M.  &  S.  257  ;  Cooper 
V.  Simmons,  31  L.  J.,  M.  C.  138 ;  De  Francesco  v.  Barnnm,  45  Ch.  D.  430. 
In  order  to  make  it  binding,  however,  he  must  execute  the  contract  (as  an 
adult  must  also,  R.  v.  liipon,  9  East,  295).  It  is  not  sufficient  for  the  father  and 
master  to  execute,  M.  v.  Cromford,  8  East,  25  ;  F.  v.  Arnesbi/,  3  B.  &  Aid. 
584  ;  St.  Xicholas,  Fuchcstcr  v.  Si.  Botulph,  Bhhopsriate,  31  L.  J.,  M.  C. 
258.  But  he  niav  execute  by  the  hand  of  a  third  party,  F.  v.  Longr.or,  4 
B.  &  Ad.  647. 

{d)  F.  y.  Ar))esbij,  3  B.  &  Aid.  584.  The  reason  why  the  father  or  friend 
generally  joins  in  a  contract  of  apprenticeship,  is  because  an  action  of  coyenant 
will  not  lie  agaiust  an  infant  apprentice  formot  serving  ;  see  Y.  B.,  21  Hen.  6, 
31  ;  Gylhert  y,  Fhtchvr,  Cro.  Car.  179  ;  Capes  y.  Ilutton,  2  Russ.  357  ;  Fe 
Francesco  y.  Favnxiu,  43  Ch.  D.  165.  Though  it  appears  to  be  otherwise  by 
the  custom  of  Loudon,  Horn  v.  Chandler,  1  Mod.  271  ;  and  see  Ej:  parte 
Fden,  2  M.  &  S.  226  ;  Com.  Dig.  "  Justices  of  the  Peace,"  B.  55  ;  Beard  v. 
Webb,  2  B.  &:  P.  99.  Any  action  for  breach  of  the  contract  on  the  part  of 
the  infant  should  be  against  the  father  where  he  joins.  Branch  v.  Eivlngton,  2 
Doug.  518.  AVhere  the  deed  is  still  in  force  the  master  can  only  recover  damages 
up  to  the  time  of  issuing  the  writ,  not  prospective  damages,  Lewis  v.  Peaccy, 
31  L.  J.,  Exc.  496.  To  such  an  action  it  is  no  answer  that  it  was  the  master's 
duty  to  compel  service,  Hughes  v.  H/iinphregs,  6  B.  &  C.  687  ;  nor  that  the 
son  avoided  the  indenture  after  he  came  of  age,  Cuming  v.  Sill,  3  B.  &  Aid, 
59  ;  see  also  Flkn  v.  Topp,  6  Exc.  424  ;  Fhillips  v.  Clift,  4  H.  k  X.  168. 

(e)  Burnlcg  Fcjuitable  Co-opcratire  Society  v.  Casson,  (1891)  1  Q.  B.  75. 

(/)  F.  v.  Chitlesford,  4  B.  &  C.  94. 

(V)   Gilbert  V.  Schivenck,  14  M.  &  W.  488. 

\h)  F.  y.  Chilksford,  ubi  supra;    Wood  v.  Fenwiek,  10  M.  &  "W.  204. 

{))  Ibid.     In  America  a  minor  cannot  sue  for  wages  unless  his  father  has 
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or  other  person  who  is  non  potms  in  rorporc,  be  retained 

and  serve  in  the  best  manner  he  cun,  his  master  must 

pay  him  his  wafjes  (./). 

iWnefiiial  Dithcult  questions  sometimes  arise  whether  or  not  an 

contracu  af:;reement   of   hirin"!   and    service   of   an   infant   is   so 

binding  on  '^       _  " 

infant.  l)eneticial  as  to  he  bin(hn<;  upon  him.     It  is  impossible  to 

frame  a  deed  between  a  master  and  an  apprentice  in 
wliich  some  stipulations  are  not  in  favour  of  the  master. 
"When  any  stipulation  is  relied  upon  by  the  infant  as 
being  unfair  to  him.  it  is  the  duty  of  the  Court  to  decide 
on  the  construction  of  the  whole  contract,  and  then  to 
say  whether,  as  a  whole,  it  is  clearly  and  manifestly  for 
the  benetit  of  the  infant.  The  question  is  whether  the 
agreement  taken  as  a  whole  is  so  much  to  the  detriment 
of  the  infant  as  to  render  it  unfair  that  he  should  be 
bound  by  his  agreement.  If  there  is  any  stipulation 
such  as  to  make  the  whole  contract  an  unfair  one,  then 
the  whole  contract  is  void  (/.). 

Tf'ooii  V.  A  contract  of  hiring  and  service  for  wages  has  been 

""^"'  •  considered  beneficial   to,  and  binding  upon,  an  infant, 

although  it  contained  clauses  for  referring  disputes  to 

arbitration,  and  for  the  imposition  of  forfeitures  in  case 

of  neglect  of  duty,  to  be  deducted   from   the   wages  (/). 

li.  V.  Loni.  But  it  has  been  held  that  a  contract  by  an  infant  binding 
himself  to  serve  during  a  certain  time  for  wages,  i)ut 
enalding  the  master  to  stop  the  work  whenever  he  chose, 
and  retain  the  wages  during  the  stoppage,  is  wholly  void, 
as  not  being  beneficial  to  the  infant  (/«). 

But  an  agreement  by  which  it  was  provided  that  the 


fiv«"n  him  hie  tinif,  or  cninniiitiitcd  him,  Sli/rf  v.  (rniiiiilfr,6  Cush.  Rep.  loS. 
tut  wIktc  the  tiithcr  was  (liiuJ  iintl  tlic  mother  wtia  insane,  u  minor  was 
rejranli-<l  nn  emani  ijmted,  ami  allowwl  to  recover,  Jrniienn  v.  £nietson,  16  New 
Ilampih.  Uep.  •»«(;. 

{ji  Dalt.  Jii!it.  C\\.  oS:  Uro.  tit.  "  Lnhonr,"  -16 ;  Bnc.  Ahr.  tit.  "Master 
nd  Servant :  "  and  me  I'lnllipx  v.  Jotim,  1  .\.  k  E.  333. 

7      ('.III  V.  Matthiw».  'I.S{»3     1    (I.  \\   310;   Floucrw  London  and  Xorth 
II  ■■■;,,■, I    Jlnifnii;/   fo.,     ls;»r    'J   Q.  H.  C,', ;   C/einrnU  v.   London   rind  Xorth 
U  ,*t.ni  Jlailinn'/  Co.,  IIH'.)\    '.'  t^.  U.  4S.'. 
{f)    Wood  V.  Fcnuirh.  10  M.  A:  W .  111.',. 

\m)  R.  V.  Lord.  \'l  U.  V,.  7.')7  ;   Mrakni  v.  J/wm,  VI  li.  H.  I).  3')2 ;  Corn 
V.  Mnt(heic»,  (1893;  1  li.  15.  310. 
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apprentice  should  not  be  bound  to  serve  on  such  days  as 
the  master's  business  should  be  at  a  standstill  through 
accident  beyond  the  control  of  the  master,  and  that  on 
such  days  the  master  should  not  be  liable  to  pay  the 
apprentice  any  wages,  was  held  not  to  be  an  unfair  one 
for  the  infant  (n). 

Nor  an  agreement  by  which  it  was  provided  that  the 
■employers  might  terminate  it  and  discharge  the  apprentice 
on  fourteen  days'  notice,  should  they  cease  to  carry  on 
business  or  find  it  necessary  to  reduce  the  operations 
of  their  works,  either  temporarily  or  permanently,  in 
consequence  of  being  unable  to  obtain  materials  or  in 
consequence  of  any  accident  or  strikes  of  workmen,  or 
from  any  cause  beyond  their  control  (o). 

So,  too,  an  agreement  to  pay  a  premium  (jy),  and  an 
agreement  in  consideration  of  being  employed  as  a  milk 
carrier  not  to  compete  in  business  within  a  radius  of 
five  miles  for  two  years  after  leaving  (q)  were  held  to  be 
fair  to  the  infant  (r) . 

By  the  County  Courts  Act,  1888  (s),  it  is  provided  that,  Infants  may 
"it  shall  be  lawful  for  any  person  under  the  age  of  in  County  ° 
twenty-one  years  to  prosecute  any  action  in  the  Court  for  Court, 
any  sum  of  money,  not  greater  than  fifty  pounds,  which 
may  be  due  to  him  for  wages,  or  piecework,  or  for  work 
as  a  servant,  in  the  same  manner  as  if  he  were  of  full 
age." 

Women    and   children    being    considered    to    require  statutes  for 
legislative  protection  and    control  whilst  entering  into  an^^control 
contracts  of  hiring  and  service,  various  Acts  of  Parlia-  of  women 
ment    have   at    different    times    been    passed   for    this 
IDurpose,    which   are   referred    to    in    the    note(0,    and 

(«)   Green  v.  Thompson,  (1899)  2  Q.  B.  1. 

(o)  Leslie  v.  Fitzpatrick,  3  Q.  b.  D.  229. 

\p)  Walter  v.  Everard,  (1891)  2  Q.  B.  369. 

[q)  Evans  v.  Ware,  (1892)  3  Ch.  502. 

(r)  In  Be  Francesco  v.  Banniin,  4-5  Cli.  D.  420,  and  Flower  v.  London  and 
Xorth  ircd'jrii  llailmi)/  Co.,  (1894)  2  Q.  B.  65,  the  contracts  were  held  to  be 
unfair  and  not  binding  on  the  infant. 

(«)   51  &  52  Vict.  c.  43,  s.  96. 

\t)  See,  as  to  rari.^h  Appreutices.  43  Eliz.  c.  2,  s.  5 ;  18  Geo.  3,  c.  47  ;  42 
Oeo.  3,  c.  45  [sect.  8  repealed,  35  k  3G  Vict.  c.  63,  and  see  47  k  48  Vict. 
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THE    PARTIES    TO    THE    CONTRACT. 


Enlistment  of 
apprentice. 


some  of  which  will  be  found  printed  at  length  in  the 
Appendix. 

An  apprentice  who  has  been  attested  as  a  soldier  of 
the  regular  forces  may,  under  certain  conditions,  be 
claimed  by  his  master  (/<). 


Lunatics. 

Lunatics.  The  position  of  a  lunatic  or  person  of  unsound  mind 

is  considered  in  general  to  bear  some  analogy  to  that  of 
an  infant  in  regard  to  his  lial)ility  upon  contracts  (r). 
For  although,  strictly  speaking,  a  person  of  unsound  mind 
is  incompetent  to  contract  [ir),  yet  there  can  be  no  doubt 
that  a  lunatic  would  be  held  liable  to  pay  for  any 
services  which  Jiad  been  rendered  to  him,  provided  they 
were  such  as  might  reasonably  be  considered  iwccisarif 
for  a  person  in  his  station  in  life.  In  such  a  case  the 
law  would  hold  him  liable  to  pay  for  them  (.r).  And 
modern  cases  show  that  when  a  party  entering  into  a 
contract  is  a  lunatic,  but  the  state  of  his  mind  is  unknown 
to  the  other  part}',  who  has  taken  no  advantage  of  the 
lunatic,  he  would  not  be  allowed  to  set  up  his  lunacy  as 
a  defence  to  an  action  on  the  contract,  especially  in  a 
case  where  the  contract  was  not  merely  executory,  but 


c.  43]  ;  56  Geo.  3,  c.  139  [sect.  1  repcnlcd,  39  &  40  Virt.  c.  61,8.  27,  nnd.«ee 
47  A:  48  Vict.  c.  43]  ;  3  &  4  "NVill.  4,  <•.  iV.i  ;  4  \-  o  Will.  4,  c.  76,  ss.  l.j,  f.l  ; 
7  &  8  Vict.  c.  101,  .s.  12;  ns  to  Appiiiitiris  to  Si:i  ^^(•I•vico,  14  A:  1.')  Virt. 
c.  35,  8.  10  (the  rest  of  that  Act  luiiifr  repealed),  Mcnliiiiit  Shippinjj  Act, 
1894  (57  k  58  Vict.  c.  60) ;  as  to  A|)prenlices  to  Wat<  rnun,  \c.,  on  the 
Thames,  22  &  23  Viet.  c.  cxxxiii.  s.  -18  tt  xrtj  ;  as  to  ("hininev  Sweep.*.  3  &  4 
Vict.  c.  85  (see  J{.  v.  Jhp.surll,  8  U.  &  C.  4ti6) ;  27  &  2S  Vict.  c.  37  ;  38  &  39 
Vict.  c.  70;  17  iV  48  Viet.  c.  43  ;  as  to  Kiiiploynient  of  Women  and  Children, 
see  the  Ajrrieiiltiiial  <;anj;8  Aet.  1867  ;  the  Vlrtalliferous  Mines  Act,  1872; 
the  Coal  .Mines  Kefftilation  Act.  1887:  the  Shop  Hours  Act,  1892;  and  the 
Fnctorj-  and  Worksh(pj)  Aet.  19()I,whieh  arc  all  ])rinted  in  the  Appendix. 
Sec  also  thi'  Khnientarv  Kdneation  Aet.  1876  ^39  \:  40  Viet.  c.  79),  ss.  6  and 
47:   Mnthn-  V.  Laurnirr,  (1899)  1  (i.  IJ.  1000. 

(KJ  Army  Act,  1881  (44  \-  45  Viet.  c.  58).  s.  96,  extended  to  themilitia  hy 
the  Militia  Aet.  l.'-82  (45  A:  4t;  Vict.  e.  49),  s.  9. 

(v)    ir,,itworth  V.  Tiihh,  1  V.  \-  C.  N.  C.  171. 

[ir)  .See  Chit,  on  Contr.  129  rt  nri].  The  maxim  of  the  lloman  law  was — 
"  fun  nun  n  nullum  urr/oluiiii  girrrr  potest,  quia  tion  intclligit  quod  affit." 
Inst.  lib.  3,  tit.  20,  g.  8. 

(x)  Hajrtrr  v.  KnrI  Portumouth,  5  IJ.  &  C.  170  :  Re  Model,  44  Ch.  Div.  94 


PAETNEKS.  11 

executed  in  the  whole  or  in  part,  and  the  parties  could 
not  be  restored  altogether  to  their  original  position  (y). 

Paktnees. 

By  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  it  Partners 
is  provided:-  S'""'''^^^-- 

Sect.  5.  Ever}'  partner  is  an  agent  of  the  firm  and  his  other  partners 
for  the  purpose  of  the  business  of  the  partnership  ;  and  the  acts  of  every 
partner  who  does  any  act  for  carr3nng  on  in  the  usual  way  business  of 
the  kind  carried  on  by  the  firm  of  which  he  is  a  member,  bind  the  firm 
and  his  partners,  unless  the  partner  so  acting  has  in  fact  no  authority  to 
act  for  the  firm  in  the  particular  matter,  and  the  person  with  whom  he 
is  dealing  either  knows  that  he  has  no  authority  or  does  not  Icnow  or 
believe  him  to  be  a  partner. 

With    regard    to   hiring   and    dismissing   clerks   and   Power  o/ 
servants,  each  partner  would,  generally  speaking,  have  |Ji™|gj'^^ 
authority  to  hire  and  discharge  such  servants  as  might  be  servants." 
necessary  for  the  purpose  of  carrying  on  the  business  of 
the  partnership. 

Where,  therefore,  one  partner  gave  a  weekly  servant  Donaldson  v. 
due  notice  to  quit,  but  the  other  partner  afterwards  ^'''^'^'"*- 
authorized  him  to  remain  in  the  house  where  the  partner- 
ship business  was  carried  on,  and  of  which  the  partners 
were  joint  tenants,  it  was  held  that  such  remaining  was 
lawful,  and  that  the  partner  who  gave  the  notice  to  quit 
was  not  justified  in  turning  the  servant  out  by  force  on 
his  refusing  to  go  peaceably,  as  the  rights  of  the  partners 
were  co-extensive  {z). 

And  where  the  purser  of  a  mine,  who  was  also  one  of  Atwood  v 
the  adventurers,  in  pursuance  of  a  resolution  of  share-  ^'''"^^^• 
holders,  deposited  the  account-books  of  the  mine  with  an 
accountant  to  examine  the  accounts,  it  was  held  that  the 
purser  could  not  alone  bring  an  action  for  the  recover}-  of 

(y)  MoUon  v.  Camroux,  2  Exc.  487:  4  Exc.  17  ;  Read  v.  Legard,  6  Exc. 
636  :  Bcavan  v.  McDonnell,  9  Exc.  309  ;  Impciiul  Loan  Co.  v.  Stone,  (I892"> 
1  Q.  B.  599. 

(z)  Donaldson  v.  ll'U/iams,  1  Cr.  &  M.  345.  See  Heady.  Coker,  13  C.  B, 
850  ;  where  two  partners  quarrelled,  and  one,  with  the  aid  of  his  servants, 
turned  the  other  out. 
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THE    PARTIES    TO    THE    CONTRACT. 


Liability  ot 
partners  tor 
neglijrence  of 
one  partntr 
causing 
injury  to 
servant  of 
firm. 


Ashtcorlh  v. 
Stanwix. 


the  books  which  the  accountant  detained  b^'  the  license, 
as  he  alle^'eJ,  of  the  other  adventurers  (</). 

^Ve  sliall  hereafter,  when  treating  of  the  HabiUty  of  a 
master  for  the  negligence  of  liis  servants,  see  that  a 
master  is  not  generally  liable  to  one  servant  for  injuries 
caused  through  the  negligence  of  a  fellow  servant  {h). 
But  that  principle  does  not  apply  where  the  fellow  servant 
is  also  the  master,  or  one  of  several  partners  who  are  the 
masters  of  the  injured  servant. 

In  a  case  {<■),  therefore,  where  two  men  were  lessees  of 
a  coal-pit,  and  one  of  them  acted  as  banksman  at  the 
mouth  of  the  shaft,  and  whilst  so  acting  was  guilty  of 
negligence  whereby  the  plaintiff,  a  pitnii'.n,  was  injured, 
it  was  held  that  both  the  lessees  were  liable  for  the  injury; 
Crompton,  J.,  saying, — 

"  The  relation  of  master  and  servant  tloes  not  the  less  subsist  bcciusc 
by  some  arrangement  between  the  joint  masters  one  of  them  takes  upon 
himself  the  functions  of  a  workman.  It  is  a  fallac}'  to  suppose  that  on 
that  account  the  character  of  master  is  converted  into  that  of  a  fellow 
labourer.  Thouirh  enjrafrcd  with  the  plaintiflf  in  a  common  employment 
W.  did  not  the  less  remain  the  master  of  the  plaintiff  and  the  partner  of 
the  defendant  S.  This  being  so,  it  follows  that  S.  must  bo  liable  in 
respect  of  the  negligence  through  which  injury  has  arisen  to  the  plaintilT. 
as  the  relation  of  partner  subsisted  between  W.  and  S.  ;  an«l  as  the 
negligence  was  in  a  matter  within  the  scope  of  a  common  undertaking, 
we  think  that  S.  is  equally  liable  with  W.  That  a  partner  is  liable  for 
the  negligence  of  his  co-partner  when  engaged  in  the  business  of  the 
])artncrship  is  not  only  clear  in  i)rinciplc  but  is  established  by  the  case 
of  Mort'ton  V.  Ilardrrn  Ql)  in  this  Court,  where  two  proprietors  of  n  stage 
coach  were  held  liable  with  a  third  for  the  negligence  of  the  latter,  by 
whom  the  coach  had  been  tlriven.  Kow  it  has  never  been  double*!  that 
for  personal  negligence  of  the  master,  whereby  injury  is  occasional  to 
the  servant,  the  master  will  l>e  liable.  Tersonal  negligence  is  clearly 
cstablishe<l  against  W..  and  it  l)cing  admittctl  that  the  defendant  S.  was 
his  co-|iroprictor  and  partner  the  latter  must  be  held  to  be  jointly 
responnible  in  respect  of  sucli  negligence,  and  is  therefore  liable  in  this 
action." 

(a)  Atirond  v.  Jlnntt,  1 :!  C.  H.  881. 

(A)  lUt,  Chnp.  IV. 

(r)  ytufiuort/i  V.  Slaiiuu;  30  I,.  J.,  Q.  H.  18:{;  Mflloin  v.  ,S7/,/./..^0  I,.  J., 
Q.  U.  333.  N«'«-  lIuttKiril  \.  ylaioii,  31  I,.  J.,  T.  V.  334.  wlicrf  oiic  of  two 
joint  owners  of  a  xliip  was  held  not  liable  (or  the  ntgligtnce  ol  the  other, 
whi>,  iin<l<r  the  (inuni.HtnnieR,  wns  held  to  have  fiircd  the  whole  dhip,  and  so 
to  be  jiolclv  liable. 

(rf)  4  IJ'.  ii  C.  223. 
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Whether  or  not  a  dissolution  of  partnership  would  be  a  Eftcft  of  dis- 
breach  of  a  contract  by  a  firm  to  retain  a  person  in  their  p'lrJile^ship 
service  for  a  lengthened  period  at  an  increasing  salary  '>}'  change  of 
may  be  doubted  (e)  ;    but    a   dismissal    by   one   of   the  tracts  of 
remaining  partners  would  clearly  be  so.     And  where  a  ^^'^ng. 
person  entered  into  the  service  of  a  firm  as  manager  for  CowieV' 
seven  years  at  a  salary  increasing  every  year  up  to  190/. 
per  annum,  but  shortly  afterwards,  upon  a  change  in  the 
firm,  signed  a  memorandum,  "  In  consideration  that  a 
new  agreement  is  entered  into  with  the  new  firm  at  a 
salar}^  of  180/.  a  year,  I  am  willing  to  cancel  the  present 
agreement  with  C.  and  M."  (the  old  firm),  and  afterwards 
continued  in  the  service  of  the  new  firm  from  August  to 
April,  at  a  salary  of  180/.  a  year,  and  the  jury  found  that 
there  was  a  new  agreement  with  the  new  firm,  it  was  held, 
in  an  action  against  C.  and  M.  for  wrongful  dismissal, 
that  the  new  agreement  was  an  implied  surrender  of 
the  first,  and  was  good  evidence  in  support  of  a  plea  of 
exoneration  before  breach  (/). 

A.,  B.  and  C.  were  partners  in  trade,  and  in  July,  Hobhin  v. 
1838,  by  an  agreement  in  writing,  engaged  to  employ  the 
plaintiff,  and  he  to  serve  them,  as  their  foreman  for  twelve 
years  at  two  guineas  a  week,  with  perquisities.  In  1843, 
the  firm  got  into  difficulties,  and  the  concern  was  closed. 
A  fiat  in  bankruptcy  was  sued  out  against  them,  and 
notice  was  given  to  the  plaintiff  by  the  assignees  not  to 
come  again  upon  the  premises.  In  November,  1838,  C. 
had  retired  from  the  firm,  and  the  business  was  carried 
on  by  A.  and  B.,  and  the  plaintiff  had  continued  to  serve 
them.  The  plaintiff  sued  A.,  B.  and  C.  upon  the  orighial 
agreement,  which,  on  their  behalf,  was  contended  to  have 
been  rescinded,  but  Coltman,  J.,  held  the  defence  not  to 
be  made  out,  and  said,  "C.'s  going  out  of  the  concern  did 

(e)  See  Lloi/d  v.  Blaclchiirn,  '.)  M.  &  "W.  363,  where  the  question  arose  on 
dissolution  of  partnership  between  masters  of  an  apprentice ;  and  Popham 
V.  Jonis,  13  C.  B.  225,  where  A.  was  bound  apprentice  to  two  masters  not 
in  partnership. 

(/)  Hohsoji  V.  Cou-leij,  27  L.  J.,  Exc.  205  ;  and  see  Itohson  v.  Brummoml, 
2  B.  &  Ad.  303. 
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TUE    PARTIES    TO    THE    CONTRACT. 


Death  of 
partner. 


Effect  of 
change  of  firm 


not  per  sc  put  an  end  to  the  apjreenient ;  and  as  l\y  that 
agreement  the  phiintitY  had  engaged  to  serve  for  a  certain 
period,  it  appears  to  me  that  he  was  bound  to  continue  in 
the  service  of  A.  and  B.,  and  tliat  therefore  it  cannot  be 
implied  from  this  circumstance  that  the  original  contract 
was  rescinded  "  (g). 

A  dissolution  of  partnership  may  occur  in  consequence 
of  the  death  of  one  of  the  partners  or  of  the  firm  ceasing 
to  carry  on  business,  hut  whether  such  a  dissolution 
would  be  a  In-each  of  a  contract  by  the  members  of  the 
firm  to  employ  a  servant  for  a  definite  period  must 
depend  on  the  intention  of  the  parties  to  the  contract 
as  there  expressed  by  them.  It  may  be  that  the  contract 
was  of  such  a  personal  nature  that  there  was  implied  (70 
in  it  a  condition  that  its  continuance  should  be  subject 
to  all  the  parties  to  it  remaining  alive  (0.  ^Vhere  a 
servant  entered  into  a  contract  with  "  the  Alhumbra 
Palace  Company,"  which  was  in  fact  a  partnership  of 
three  persons,  though  the  servant  was  not  aware  of  that 
fact  when  he  entered  into  the  contract  with  them,  it  was 
held  that  the  contract  of  service  was  not  of  such  a 
personal  nature  as  to  be  put  an  end  to  by  the  death  of 
one  of  the  three  partners  (A-).  A  partnership  of  four 
meml)ers  agreed  to  employ  ]3.  as  their  manager  for  a 
term  of  two  years.  He  entered  their  service  and  shortly 
afterwards  two  of  the  partners  retired,  and  the  business 
was  transferred  to  the  other  two,  who  continued  to  carry 
it  on  under  the  same  name.  It  was  held  by  the  Court 
of  Api)eal  (Lopes  and  liigl)y,  L.  J-T.,  Lord  Esher,  M.  R., 
dissenting),  that  the  dissolution  of  the  partnership 
operated  as  a  wrongful  dismissal  of  JJ.  (/). 

It  may  be  convenient  to  refer  here  to  the  subject  of 


(y)  Dohbn,  V.  Fosln\  1  f.  A:  K.  323. 

(/r)  As  to  the  nature  of  implied  t<rms  in  contract.s,  sec  Jlatnh/n  v.  Tfood, 
(1891)  2  Q.  U.  4.SS. 

(i)  Ta»hcr  V.  Shiphcnl,  G  11.  &  X.  <uh  ;  //ory  v.  AfrLinin,  5  Ct.  SesB. 
C'n.s.  3r(l  Series,  814. 

(A)   J'/ii/lipn  V.  Alhauihta  I'ahcc  Co.,  (1901)  1  K.  \).  59. 

\l)  Jiiacc  V.  Colder,  (l«9.'j)  2  Q.  B.  253. 
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guarantees  given  by  sureties  to  partners  for  the  fidelity  ou  fidelity 
and  good  conduct  of  clerks  and  other  officers  and  agents     °^  ^' 
in  the  service  of  the  partnership. 

By  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  it 
is  provided  : — 

Sect.  18.  A  continuing  guaranty  or  cautionary  obligation  given  either 
to  a  firm  or  to  a  third  person  in  respect  of  the  transactions  of  a  firm  is, 
in  the  absence  of  agreement  to  the  contrary,  revoked  as  to  future  trans- 
actions by  any  change  in  the  constitution  of  the  firm  to  which,  or  of  the 
firm  in  respect  of  the  transactions  of  which,  the  guaranty  or  obligation 
was  given. 

This  provision,  however,  does  not  alter  the  law  as 
previously  settled  by  decided  cases  (,m). 

A  fidelity  bond  for  A.  would  not  render  the  surety 
liable  for  the  acts  of  A.'s  partner  (ii). 

Where  there  is  a  bond  of  suretyship  for  an  officer,  and  Alteration 
by  the  act  of  the  parties,  or  by  Act  of  Parliament,  the  ayoids'bond 
nature  of  the  office  is  so  changed  that  the  duties  are 
materially  altered,  so  as  to  affect  the  peril  of  the  sureties, 
the  bond  is  avoided.  Even  if  the  sureties  were  consenting 
j)arties  by  parol  to  such  a  change,  it  could  hardly  affect 
their  liability  under  the  bond.  The  question  is  whether 
the  nature  and  functions  of  the  office  or  employment  are 
changed,  for  if  they  are,  it  is  not  the  same  office  within 
the  meaning  of  the  bond  (o). 

If  a  surety  makes  himself  responsible  in  general  terms 
for  the  observance  of  certain  relations  between  the  parties 
in  a  certain  contract  between  them,  he  will  not  be  released 
by  an  immaterial  alteration  in  that  relation,  that  is  to 
say,  where  it  is  evident  without  inquiry  that  the  alteration 
is  unsubstantial  (_?:>). 

So  a  mere  addition  to  the  duties  of  the  servant  would  But  mere 

addition  to 

{m)  Strange  v.  Lee,  3  East,  484  ;  Dry  v.  Bavy,  10  A.  &  E.  30  ;  Maijor  of 
Dartmouth  v.  Silhj,  7  E.  &  B.  97  ;  Backhouse  v.  Mall,  34  L.  J.,  Q.  B."  141  ; 
Liudleyou  Partnership,  6tli  ed.,  p.  127. 

{)i)  London  Assurance  Co.  v.  Bold,  6  Q.  B.  514;  Montcjiorc  v.  Lloyd, 
15  C.  B.,  N.  S.  203. 

(o)  Pybus  v.  Gibb,  6  E.  &  B.  902 ;  Bonar  v.  Macdonald,  3  Ho.  Lords  Cas. 
226  ;  Guardians  of  Mailing  l'nio)i  v.  Graham,  L.  R.,  5  C.  P.  201. 

{p)  Holme  V.  Brunsklll,  3  Q.  B.  D.  495. 
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duties  does 
not. 


Irregularities 
of  servant. 


not  affect  the  liability  of  the  surely  ;  as  wliere  a  collector 
of  poor  and  other  rates  was  appointed  to  collect  a  main 
drainage  rate  ;  or  a  collector  of  rents  in  one  county  was 
appointed  to  collect  rents  in  another  county  (7).  And 
it  has  been  held  that  an  alteration  of  the  length  of 
notice  determining  the  service  from  one  month  to  three 
months  was  not  so  material  as  to  discharge  the  surety, 
who  when  he  entered  into  the  guarantee  was  not  aware 
of  that  term  of  the  contract  of  service  (/•)• 

But  where  the  bond  recited  the  amount  of  the  servant's 
salary,  it  was  held  that  an  alteration  in  the  mode  of 
payment  discharged  the  surety  (.s). 

"Where  a  collector  had  been  guilty  of  irregularities  in 
his  mode  of  accounting  it  was  held  that  his  employer's 
mere  passive  acquiescence  and  omission  to  do  anything 
did  not  discharge  the  collector's  surety  (/). 

Nor  is  a  surety  discharged  from  liability,  although  his 
position  has  been  altered  by  the  conduct  of  the  employer, 
where  that  conduct  has  been  caused  by  a  fraudulent  act 
or  omission  of  the  contractor  against  which  the  surety 
guaranteed  the  employer  (/O- 

Ikit  if  the  employer  should  fail  to  do  something  which 
he  has  contracted  with  the  surety  to  do,  or  fails  to 
preserve  some  security  for  the  benefit  of  the  surety, 
the  surety  would  be  discharged.  So  where  a  surety 
guaranteed  tlu;  honesty  of  a  servant,  and  the  master,  on 
discovering  the  servant  had  canbezzled  his  money,  failed 
to  discharge  the  servant,  as  he  had  power  to  do,  or  to  tell 
the  surety,  the  surety  was  held  to  be  discharged  (/). 


(y)   Shillrll  V.  Fhtchn;  L.  U.,  1  V.  V.  '217  ;   '1  V.  V.  \m. 
(»•)   Stnidcinou  V.  Aston,  L.  It.,  8  Kxc.  73.     IJut  .«(f  Holiiir  v.  Urumkilf,  .'i 
Q.  U.  Div.  J9o. 

(*)   .Xoitfi   U'rutatt  Jtailufii/  Co.  v.   If'/iinrni/,  ]()  K\.  77. 

(t)   Min/orof  Durham  v.  Fouler,  Tl  (^  U.  I).  391 

(m)   Minior'of  Kni'iKlim-iipon-lliill  v.  Himliiiij,  (11S92)  2  (i-  I!.  I'.M. 

(r)   I'htlhpiw  lo'jiill,  \,.  K..  7  li.  H.  GG(i. 
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Corporations  (ic). 

Contracts  in  general,  in  order  to  be  landing  upon  a  C'orporatious 
corjDoration,  must  be  under  the  common  seal  of  the 
corporate  body  (,r) ,  This  rule  is  to  be  found  in  all  the 
authorities  (?/),  beginning  with  those  collected  from  the 
Year  Books  in  Brooke  a  Ahrid(jmeni,  tit.  ''Corporations 
and  Capacities,"  down  to  the  latest  of  the  present  day, 
the  ground  of  the  rule  being,  that,  as  a  corporation  is  a 
body  politic  and  invisible,  it  can  only  act  and  speak  by 
its  common  seal ;  or,  as  it  is  said  ar/iuoido  in  Ilex  v. 
Bigg  (z),  "  the  common  seal  is  the  hand  and  mouth  of 
the  corporation." 

Accordingly  no  municipal  corporation  (except  Lon- 
don) (a)  can  appoint  an  attorney,  except  under  the 
corporate  seal. 

And,  therefore,  where  (!>)  an  attorney,  who  was  town 
clerk  and  clerk  of  the  peace,  received  instructions  from 
the  mayor  and  other  members  of  the  town  council  to 
take  all  necessary  steps  to  oppose  certain  measures  in 
Parliament,  and  to  conduct  certain  suits  in  Chancery 
relating  to  the  borough,  but  no  authority  was  given  to 
him  under  the  seal  of  the  corporation,  it  was  held  that 


Attorney  to  a 
corporation 
must  be 
appointed  by 
deed. 

Arnold  v. 
Maj/or  of 
Poole. 


(ic)  See  Evans  v.  Hooper,  1  Q.  B.  D.  4o,  au  attempt  by  a  manager  of 
a  mutual  insurance  association,  baviug  no  Parliamentary  power  to  sue  on 
belialt  of  the  members,  to  sue  upon  a  contract  on  behalf  of  the  members, 
which  failed. 

{x)  Bac.  Abr.  "Corporations,"  E.  3;  Com.  Dig.  "Franchise,"  F.  13. 
In  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  "W.  815,  it  is  shown  that  the 
doctrine  is  not,  as  it  might  appear,  a  mere  relic  of  ignorant  times.  And  see 
Diygk  v.  London  and  lilackwall  liailiraif  Co..  5  Exc.  452.  ^Yhere  the 
corporation  have  acted  on  a  contract  entered  into  by  an  agent  on  their  behalf 
(as  by  entering  into  possession  of  land  and  making  a  railroad  upon  it),  they 
could  not  afterwards  take  advantage  of  the  fact  that  the  agent  was  not 
appointed  under  seal,  Wilson  v.  West  Hartlepool  liailuaij  Co.,  34  L.  J., 
Ch.  241. 

{y)   Gibson  v.  East  India  Co.,  o  Bing.  X.  C.  269. 

(;)  3  P.  Wms.  423. 

{a)  In  London  the  appointment  is  matter  of  record  ;  see  Mayor  of  Thetford's 
case,  3  Salk.  103. 

(h)  Arnold  v.  Mayor  of  Poole,  4  M.  &  G.  SCO.  In  Hall  v.  Mayor  of 
Sicansca,  5  Q.  B.  544,  Patteson,  J.,  said,  "  The  only  difference  I  see 
between  Arnold' s  case  and  that  of  a  servant  employed  at  small  wages  is 
the  comparative  inconvenience  of  insisting  on  a  contract  under  seal  in  the 
latter  case." 

M.S.  2 
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Town  clerk 
and  I'lirk  of 
the  peace. 

Jifg.  V. 
Mayor  of 
Stamford, 


Corn  and  coal 

meter. 

Smith  V. 
Cartwright, 


Solicitor  to 
company 

KUy  V.  The 
J'otitivf,  ^r. 
Asiurance  Co. 


he  could  not  sustain  an  action  against  the  corporation 
for  his  costs. 

So  where  (r)  a  person,  %Yho,  previously  to  the  passing 
of  the  statute  5  i^'  (>  Will.  -4,  c.  7()  (now  repealed),  had 
held  the  offices  of  town  clerk  and  clerk  of  the  peace,  and 
also  clerk  to  the  justices,  was,  after  the  passing  of  that 
statute,  re-appointed  to  the  offices  of  town  clerk  and  clerk 
of  the  peace  at  an  increased  salary,  hy  a  resolution 
passed  at  a  meeting,  and  entered  upon  the  minutes  of 
the  town  council  ;  hut  there  was  no  agreement  under  the 
seal  of  the  corporation  :  it  was  held,  upon  issue  joined 
on  a  return  to  a  mandamus  for  compensation  under 
5  &  6  "Will.  4,  c.  70,  s.  GO,  hringing  in  question  the  fact 
of  the  re-appointment,  that  it  could  not  be  proved  hy  an 
entry  in  the  minutes  of  the  town  council ;  and,  therefore, 
although  there  was  no  douht  that  an  agreement  to  the 
effect  contended  for  had  been  made,  3'et  that  it  could  not 
bind  the  corporation  without  being  sealed. 

And  so  it  has  been  held  {d)  that  a  corn  and  coal  meter 
to  a  corporation,  who  was  entitled  to  receive  for  his  own 
use  certain  fees  for  weighing  coals  from  ships  arriving  at 
a  port,  must  be  appointed  under  seal,  as  he  was  an 
officer,  and  not  a  mere  servant ;  and  it  was  also  held, 
that  the  tenure  of  his  office,  which  was  said  to  be  during 
the  pleasure  of  the  corporation,  did  not  make  it 
unnecessary  that  he  should  have  such  an  apjiointment, 
or  convert  liim  from  an  officer  into  a  mere  servant. 

Upon  siniilai-  ])iiiici]ilcs  wlicrc,  in  the  articles  of 
association  of  a  company  (afterwards  incorporated),  there 
was  a  clause  providing  that  tlie  plaint ilT  should  i)e  the 
solicitor  for  the  company  and  sliould  transact  all  the 
legal  business  of  tbe  company  for  tlie  usual  fees  and 
charges,  and  should  not  ha  removed  from  his  office  unless 
for   misconduct,  wliich   articles   were   signed  by   seven 


(c)  R   V.  Mayor  of  Sfamfonl,  G  Q.  H.  43.3. 

(rf)  Smith  V.  Ciirtu right,  (J  Kxc.  '.i'27  :  'lutrrr,  \vlietli»r  n  corporiition,  by 
pAcriplion,  niiKlit  prtHcribe  to  do  witlioiit  houI  (■iTt4un  corporate  ucI.m,  whidi 
y  the  gemral  law  would  nipiire  the  use  ol  \\  s-eal.     Ihid.  \.)',Vi. 
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persons  who  became  directors,  but  there  was  no  appoint- 
ment of  the  plaintiff  under  the  seal  of  the  company,  it 
was  held  that  the  plaintiff  could  not  sue  the  company 
for  discontinuing  to  employ  him  and  employing  other 
solicitors  (e) . 

Again,  in  the  following  case  a  local  board  were  held  Architect  to 
not  liable  to  pay  an  architect  for  plans  which  he  had  local  board, 
prepared  under  the  directions  of  the  defendant's  surveyor,    jFimbicdon 
although  the  defendants  knew  of   and   sanctioned   the  Local  Board. 
employment  of  the  plaintiff,  as  there  was  no  contract 
under  seal  (/).    By  sect.  85  of  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  every  contract  by  the  Local  Board 
of  Health  whereof  the  value  exceeds  10/. ;  and  by  sect.  174 
of  the  Public  Health  Act,  1875  (38  &   39  Vict.  c.  55), 
every  contract  by  an  urban  authority  whereof  the  value 
exceeds  50/.,  shall  be  in  writing  and  sealed  with  the  seal 
of  such  board  or  authority  as  the  case  may  be.     The 
defendants,  who  were  a  local  board  within  sect.  85  and  an 
urban  authority  within  sect.  174,  authorized  their  surveyor 
to  employ  the  plaintiff,  an  architect,  to  prepare  plans  for 
intended   necessary   offices,  which  were  not   afterwards 
erected.     But  as  there  was  no  contract  under  seal  they 
were  held  not  liable  to  pay  the  plaintiff. 

But  where  a  corporation  made  payments  which  were  Reg.  v.  Mayor, 
justly  due  for  work  actually  done,  it  was  held  that  they  ^^.■jf'^°^'' 
w^ere  justified  in  so  doing,  although  there  was  no  contract 
under  seal  binding  them  to  make  such  payments  (r/). 

And  where  the  Act  of  Parliament  constituting  a  railway  Attorney  to 
company  enacted   that   the  directors   should   have   the  pany  uude"" 
management  and  superintendence  of  the  affairs  of  the  t^^eir  Act. 
company,  and  might  appoint  and  displace  any  of   the 
officers  of  the  company,  it  was  held  by  Wightman,  J.,  to 
be  clear,  that   under  that   section  the  directors  might 


(e)  Eleyy.  Positive  Government  Securitu  Life  Assurance  Co.,  1  Ex.  Div.  88. 

(/)  Hunt  V.  JFimbicdon  local  Board,'4:  C.  P.  D.  48.  And  see  Eaton  v. 
Basker,  7  Q.  B.  D.  529  ;  Young  v.  Magor,  ^-c.  of  Royal  Leamington  Spa,  8 
App.  Cas.  517  ;  Attorney-General  y .  Ga.skill,  22  Ch.  D.  537. 

(g)  B.  V.  Mayor,  ^r.  (f  Xorwic/i,  30  W.  R.  752. 

2—2 
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THE    PARTIES    TO    THE    CONTRACT. 


Ji.  V.  Lichfield. 


Cases  in 
which 
solicitors 
recovered 
aj^aiiist  cor- 
porations, 
tlioiifrh  not 
appointed 
under  seal, 
explained. 


Excr])tions 
to  pi-neral 
rule. 


appoint  tlie  ofticers  of  tlio  company  by  parol,  and  if 
so.  tlmt  tlipy  nii.L,'lit  appoint  an  attorney  in  the  same 
way  (//). 

And  where  an  attorney  had  been  retained  generally 
under  the  common  seal  of  the  borough,  and  had  also  been 
authorized  and  retained  by  a  resolution  of  the  town 
council,  to  take  proceedings  in  opposition  to  a  rule  uiai 
for  a  mandamus,  it  was  held  that  this  was  a  sufficient 
retainer  to  warrant  the  iiaynicnt  to  him  of  the  costs  of 
so  doing  (i). 

There  are,  moreover,  some  cases  (./)  in  wliich  it  has 
been  held  that  the  solicitors  employed  in  obtaining  the 
Acts  of  Parliament  incorporating  certain  companies,  had 
a  legal  claim  against  tlicm  when  incorporated,  in  respect 
of  tlieir  services  in  obtaining  the  Act  of  incorporation, 
although  they  were  not,  and,  from  the  nature  of  the  case, 
could  not  be,  appointed  under  the  seal  of  the  corporate 
body.  But  in  each  of  those  cases  there  was  a  clause  in 
the  Act  directing  that  the  costs  of  obtaining  the  Act  should 
be  paid,  in  preference  to  all  other  claims,  out  of  the  lirst 
money  received  by  the  defendants  ;  and  those  cases  were 
decided  on  the  ground,  that  the  meaning  of  the  Legislature 
was  to  make  the  incorporated  companies,  as  soon  as  they 
had  obtained  funds,  debtors  to  the  solicitors  who  had 
obtained  the  Acts,  for  all  the  costs  which  they  had 
incurred  (A).  Those  cases  do  not,  therefore,  as  at  lirst 
might  appear,  form  any  exception  to  the  general  rule 
above  stated. 

There  are,  nevertheless,  some  exceptions  to  that  rule, 
proitably  coeval  with  the  rule  itself,  in  those  matters 
which,  from   their  very  nature  or  necessarily  frequent 


(/i)  R.  V.  JimtirrM  of  ('iitiif>rrl<ind.  o  P.  &  T,.  431.  note.  And  se»>  Favirll 
V.  Ka»trni  foiititim  lliiilinii/  I'o.,  2  K\r.  'AW,  wiicri'  it  wn^  held  tliiit  defen- 
dnnt't  nfforncy  mig'ht  consent  to  n  jnd;:i''t(  onlcr  to  refer,  although  he  had 
no  authority  undtr  »cal  to  dcltnd  or  retcr  the  catise. 

(.)   ]{.  v!  I.xhfirhl,  10  ii.  U.  hM  ;   and  see  It.  v.  /Vr*/.  Ifi  (i.  H.  .32. 

(_/)  Tiltoii  V.  Wnnrirk  0'a»  J.if//it  Co..  4  H.  &  ('.  Wl  ;  ('mr/rn  v.  (Jnirral 
Cemeterij  Co.,  •)  Bing.  X.  ('.  '253  ;  Jlitrfinm  v.  Kilkrmiij  Itfiiluay  Co.,  9 
C.  U.  536:    Hyatt  v.  Mrtrn/mltfan  Hon, d  of  II'oiAk,  .11   L.' J..  C  V'.  217. 

(A)  J'anfof  V.  I'ricr,  16  M.  &  W.  4 GO. 
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occurrence,  it  would  be  difficult  or,  perhaps,  impossible 
to  execute  with  the  formality  of  a  seal.  Those  are  Appointment 
matters  of  trifling  importance  and  of  frequent  occurrence, 
such  as  the  appointment  of  a  servant,  cook  or  butler,  or 
such  as  from  their  nature  do  not  admit  of  delay,  such 
as  the  appointment  of  a  bailiff  to  distrain  cattle  damage 
feasant  (Z).  And  it  has  been  held,  that  a  corporation  was 
liable  to  an  action  for  an  illegal  distress,  though  not 
damage  feasant,  by  one  who  acted  as  their  bailiff,  although 
he  was  not  appointed  under  seal  (m).  And  that  a  cor- 
poration might  maintain  an  action  of  ejectment  after  a 
notice  to  quit,  given  by  a  steward  who  was  not  appointed 
under  seal  (»). 

But  the  above  exceptions  do  not  apply  to  cases  in  which  Exceptions 
an  interest  is  vested  in  or  divested  out  of   a  corpora-  ^y^^ere  in^^  ^ 
tion  ;  and,  therefore,  a  corporation  cannot,  without  deed,  terest  vested 
appoint  a  bailiff  to  seize  goods  as  forfeited  to  the  use  of  tion. 
the  corporation  (o). 

The  cases,  however,  in  which  it  has  been  held  that  a  Foundation 
cook  or  Initler,  or  other  inferior  servant  to  a  corporation,  °  '^^^^P  ^°°^' 
need  not  be  appointed  under  the  common  seal,  are  said 
to  rest  on  a  fiction  that  some  individual  has  been  duly 
authorized  to  make  contracts  of  that  nature  on  behalf  of 
the  corporation  (/>).  And  it  has  not  yet  been  settled 
whether  the  exceptions  introduced  by  them  apply  to 
the  case  of  a  corporation  where  no  individual  member  is 


(0  ^faithi/  V.  Zoiif/,  3  Lev.  107  ;  Can/  v.  2[attlu'ws,  1  Salk.  191.  But  it 
has  been  held  tliat  a  clerk  to  the  master  of  a  workhouse  at  a  sahiry  of  iyll.  a 
year  ■with  board  and  lodging,  whose  duties  were  to  keep  the  books  of  the 
master,  was  not  within  the  exception,  and  not  having  been  appointed  under 
seal,  could  not  maintain  an  action  for  wrongful  dismissal,  Austin  v.  Guardians 
of  St.  Matthew,  Bethnal  Green,  L.  R.,  9  C.  P.  91.  And  see  Marchant  v. 
Lee  CoHseriancy  Board,  L.  E,.,  9  Ex.  60,  where  it  was  held  (reversing  a 
decision  of  the  Court  of  Exchequer),  that  a  clerk  to  trustees  of  a  river  na-s-i- 
gation  could  not  sue  tor  a  pension  granted  him  by  a  resolution  of  the  tnistees 
not  under  seal. 

{ni)  Smith  v.  Birmimiham  Gas  Co.,  1  A.  k  E.  526. 

(«)  Roe  V.  ricrce,  2  Campb.  96 ;  and  see  Doe\.  Bold,  11  Q.  B.  127;  Lowe 
V.  I^ondon  and  2\orth  ]]'estern  liailwaij  Co.,  18  Q.  B.  632;  Ecclesiastical 
Commissioners  v.  Jlerrall,  L.  E.,  4  Ex.  162. 

(o)  Home  v.  Ivij,  1  Mod.  18. 

(p)  See  per  Lord  Cranworth  in  Mai/or  of  Ludlow  v.  Charlton,  6  M.  &  W. 
819,  821. 
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K\(  eption  in 
ca>ts  of  part 
ptTlormance. 


Not  appli- 
cable to  con- 
tracts of 
hirinjj  and 
fervite. 

Exception 
in  cases  of 
tradinp 
corporations. 


appointed  lieiui  of  the  corporate  body  (V/).  When,  how- 
ever, the  case  shall  arise,  there  can,  it  is  conceived,  be 
little  or  no  douht  that  the  furtlicr  development  of  the 
principles,  founded  on  expediency  and  convenience, 
amounting  almost  to  necessity,  whith  have  led,  in 
England,  to  the  engrafting  of  exceptions  on  the  ancient 
rule  of  the  common  law,  and,  in  America,  to  its  total 
abolition  (r),  will  lead  to  the  conclusion  that  the  excep- 
tions above  mentioned  apply  equally  to  the  case  of  all 
companies,  whether  with  or  without  a  head. 

There  is  another  class  of  cases  which  may  perhaps  be 
regarded  as  forming  an  exception  to  the  rule  that  corpora- 
tions can  only  be  bound  by  contracts  under  seal ;  those 
cases,  namely,  in  which,  by  reason  of  part  performance 
of  a  contract,  the  objection  that  the  contract  was  not 
under  seal  cannot  be  set  up  against  the  corporation. 
But,  as  the  equitable  doctrine  of  part  performance  is 
not  applicable  to  contracts  of  hiring  and  service  (s),  it 
is  thought  sufficient  to  refer  to  some  of  those  cases  in  a 
note(0. 

There  is  also  another  class  of  exceptions  to  the  rule, 
that  corporations  can  only  be  bound  by  contracts  under 
seal,  which  has  arisen  in  modern  times.  Corporations 
have,  of  late,  been  established  sometimes  by  Eoyal  Charter, 
more  frequently  by  Act  of  Parliament,  for  the  purpose  of 
carrying  on  trading  speculations  ;  and  where  the  nature 
of  their  constitution  has  l)een  such  as  to  render  the  drawing 
of  bills,  or  the  constant  making  of  any  particular  sort  of 
contracts  necessary  for  the  purposes  of  the  corporation, 
there  the  Courts  have  held,  that  they  would  imply  in  those 


(7)  TVj-  I.ord  Wcn.tlevdale  in  f'npev.  T/iainm  Jfairn  Dork  and  Raihcaif  ('0., 
3Kx.  8J1. 

((•)  Story  on  Ajfc-ncy,  h.  M\  2  Kent's  fonim.  'iSH.  'JOI  (I'litt  4,  Lect.  \Y.\). 
In  llnrrlri/  v.  I.itirnlii  (Ian  Co.,  (5  A.  iV:  K.  H.'{7,  ratirMin,  J.,  says,  '•  Tlifin 
are  obvious  ririiiniKtanceii  which  justify  their  iidvan<in>r  witlia  Honiewhat  freer 
(ttep  to  the  ili.Hrim'<ion  of  ancient  ruleii  of  our  common  i'lw  than  would  be  proper 
lor  ourneJTen." 

(*)    Ihilan,  V.  llo»,tr>,  11  (i.  H.  Div.  123. 

(/)  FUhmoDgrm'  Co.  v.  Ituhnlnoii,  h  M.  k.  fir.  l.Tl  ;  .Vnt/oi\  ^-r.  of 
Kxddni»iu»tn-  v.  Haidwirkr,  ],.  U..  0  Ex.  13,  cl  rnn.  ih.  rif.  ;  Hunt  v. 
U'im/drdon  Local  /lonid,  4  ('.  V.  I).  48. 
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who  are,  according  to  the  provisions  of  the  Charter  or  Act 
of  Parliament,  carrying  on  the  corporation  concerns,  an 
authority  to  do  those  acts  without  which  the  corporation 
could  not  subsist  («). 

Accordingl}^  in  a  variety  of  cases,  corporations  have  Contracts 
been  held  bound  by,  and  able  to  take  advantage  of,  con-  "nddei'lt'ti. 
tracts  necessarily  incident  to  the  purposes  and  objects  for  purposes  of 

''  Till  1  .         i       corporation. 

which  the  corporation  was  created,  although  such  contracts 
have  neither  been  under  the  corporate  seal,  nor  entered 
into  by  an  agent  or  servant  authorized  in  that  manner 
to  act  for  the  corporation.  The  exception  established  by 
these  cases  (r)  depends  upon  the  principle,  before  adverted 
to,  of  expediency  and  convenience,  amounting  almost  to 
necessity — a  principle,  however,  which,  although  in  many 
cases  applicable  to  contracts  of  hiring  and  service,  yet  it 
is  conceived  would  only  apply  to  contracts  for  services  of 
an  ordinary  description,  and  such  as  might  be  necessary 
for  carrying  on  the  business  of  the  corporation  {iv). 

Thus,  a  contract  made  by  the  directors  of  a  steam  Contract  by 
navigation  company,  incorporated  for  the  purpose  of  company  to 
trading  as  shiijowners,  to  pav  for  services  in    bringing  pay  f^ 

.       .  brin'''in£r 

home  a  disabled  vessel,  has  been  held  to  be  binding  upon  home  dis- 
the  company,  though  not  under  seal,  as  one  of  the  most  abled  vessel; 
ordinary  incidents  to  the  ownership  of  trading  vessels  is 
the  necessity  of  employing  persons  to  bring  home  such 
vessels  as  may  have    been   accidentally  disabled    at   a 
distance  from  home  {x). 

(iC)  Per  Lord  Cranworth  in  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  821 ; 
and  see  Beverley  v.  Lincoln  Gas  Co.,  6  A.  &  E.  829;  Paine  v.  Strand  Union, 
8  Q.  B.  326  ;  Clarke  v.  Cuckfeld  Union,  21  L.  J.,  Q.  B.  349 ;  Smart  v.  West 
Ham  Union,  10  Exc.  867  :  11  Exc.  867 ;  Xichohon  v.  Bradficld  Union,  L.  E.,  1 
Q.  B.  620 ;  Scott  v.  Great  and  Little  Clifton  School  Board,  14  Q.  B.  D.  500. 

((•)  Mr.  Justice  Story  says  truly  ''that  this  excepiion  affords  a  beautiful 
illustration  of  the  expansive  power  of  the  common  law,  which  acquires 
flexibility  and  moulds  itself  from  time  to  time,  so  as  to  accomplish  the  various 
ends  of  modern  society."     Story  on  Agency,  s.  53. 

(«■)  Punston  V.  Imperial  Gas  Lir/hf  and  Coke  Co.,  3  B.  &  Ad.  125  ;  see 
Clarke  v.  Imperial  Gas  Lir/ht  and  Coke  Co.,  4  B.  &  Ad.  315,  where  it  was  held 
that  the  directors  were  justified  in  atbxiug  the  corporate  seal  to  a  deed  granting 
a  retiring  pension  to  the  plaintiff,  who  had  been  clerk  to  the  company  ;  and 
see  Gibson  v.  East  India  Co.,  5  Bing.  X.  C.  271;  Beverley  v.  Lincoln  Gas  Co., 
6  A.  &  E.  829  ;    Church  v.  Imperial  Gas  Co.,  6  A.  &  E.  853. 

(x)  Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Co.,  5  E.  &  B. 
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by  i)o.)r  l:i\v  Upon  similar    principles    in    a   case  (//)  in  which    the 

^!' i)?iv 'iw         guardians  of  a  Poor  Law  Union,  having  reason  to  believe 

aiKiitiiiLr  that  their  clerk  had  heen  ^Miiltv  of  fraud,  and  that  sums 

cit'rk's  111'-  111  ■  '  •         ^ 

counts;  of    nionev    had     heen    nnsappropriated,    employed    the 

plaintiff,  who  was  an  accountant,  to  audit  their  accounts, 
investi.Ljate  them  f:;enerally,  and  make  up  the  ])ooks  ;  and 
resolutions  to  this  eft'ect  were  from  time  to  time  entered 
in  the  rough  minute  book  ;  hut  there  was  no  contract 
under  the  seal  of  the  guardians  ;  it  was  held  hy  Erie,  J. 
(though  Crompton,  J.,  doubted),  that  the  plaintiff  having 
done  tlie  work  agreed  upon  was  entitled  to  recover, 
although  the  contract  was  not  under  seal.  And  Erie,  J., 
said,  "  Here  the  work  which  was  done  by  the  plaintiff 
was  incidental  and  necessar}^  to  the  purposes  for  which 
the  corporation  was  created,  and  was  done  at  the  request 
of  the  corporation.  They  liad  appointed  proper  oflicers 
to  do  the  work,  and  they  had  reason  to  l)eli(ive  that  there 
had  been  fraud,  embezzlement,  and  a  system  of  false 
accounting.  Then,  l)v  the  first  resolution,  they  employ 
the  plaintiff  as  an  accountant  to  audit  the  accounts  of 
the  union.  These  services  were  quite  essential  to  the 
purposes  for  which  the  guardians  were  created,  and  the 
first  of  them  would  probably  be  of  short  duration  and 
not  ver}'  diflicult.  It  seems  to  have  l)een  highly  impor- 
tant that  the  investigation  should  be  made,  and  the 
sul)sequent  employment  was  of  mucli  the  same  descrip- 
tion, arising  ui)on  sui)se(iuent  inipiiries  being  made,  and 
it  was  ordered  by  th(!  guardians.  The  (piestion  of  fact 
is,  was  this  done  l)y  the  plaintiff  for  the  elTecting  of  the 
pui'poses  for  which  tlie  guardians  were  ai>])ninted  ?  It 
seems  to  me  that  it  was."  Crompton,  .1.,  however, 
thought  otherwise,  and  was  unable  to  distinguisli  the 
case  from  The  London  Dock  Company  v.  i>inutt(z), 

409;  nnd  opp  Jtnitrr  v.  I'Jrrtrir  Tfhgrajyh  Co..  0  E.  k  \\.  311  ;  South  of 
Ji-rlnii/f  f'ol/icri/  Co.  V.  Wiiilillr.  L  K.,  4  T.  1'.  filT,  wIhti*  the  conipniiv  were 
nllriwf«l  to  «iic  npnn  n  roiifr.irf  nut  iiiirlcr  m-nl,  part  <>f  the  cntiitidcnitKin  fur 
which  linil  heen  r«(<'ivo«|  liy  the  (h'lciiilaiit. 

(]/)  lliiujh  V.  yorth  Uinlrtf  l'„,on,  'iH  I,.  J.    (i.  IJ.  r,2. 

(z)  27  I,.  J.,  Q.  n.  129. 
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That  was  an  action  by  the  dock  company  against  the  but  not  con- 
defendant  for  not  performing  a  contract  into  which  he  c'^j^p^nv'to'^ 
had  entered  for  scavenging  the  docks.     But  it  was  held  pay  tor  clean- 
])y  the  Court  of  Queen's   Bench  that  it   could  not  be  ^°^ 
maintained,  as  the  contract  was  not  under  the  seal  of 
the  company  ;  and  the  plaintiffs  did  not  bring  themselves 
within  any  of  the  exceptions  to  the  general  rule,  that 
a  corporation  aggregate  can  only  be  bound  by  contracts 
under  seal. 

Contracts  of  this  nature  are,  in  many  cases,  regulated  cwtracts  by 
by  the  Companies  Acts,  1862  and  1867  (a),  and  the  companies. 
Companies  Clauses  Consolidation  Act,  1845(/>),  which 
last  applies  to  all  joint  stock  companies  incorporated 
by  Act  of  Parliament  for  the  purpose  of  carrying  on 
any  undertaking,  so  far  as  the  same  are  applicable 
thereto,  except  so  far  as  expressly  varied  by  the 
special  Act. 

By  the  91st  section  of  the  Companies  Clauses  Con-   Contracts  by 
solidation    Act,    1845,    the    determination    as    to    the  companies 
remuneration  of  the  secretary  of  a  company  is  to   be  Ending  if 
exercised  only  at  a  general  meeting.   But  it  is  no  answer  of  company, 
to  an  action  by  a  secretary  for  his  salary,  that  no  deter- 
mination as  to  such  salary  has  ever  been  exercised  at 
any  general  meeting  of  the  company  (r).     It  may  be  a 
breach  of  trust  as  between  the  directors  and  the  share- 
holders to  agree  to  give  the  secretary  a  salary  without 
the  authority  of  a  general  meeting,  but  j-et  the  company 
may  be  bound  to  pay  it. 

The  principle  of  this  decision  is  an  important  one,  and 
is  in  conformity  with  the  cases  in  which  it  was  held  that 
a  joint  stock  company  registered  under  7  &  8  Yict.  c.  110 
(since  repealed)  was  liable  upon  a  contract  within  the 
scope  and  objects  of  the  company  bond  fide  entered  into 
by  the  directors  under  seal,  but  not  in  conformity  with  though  not 
the  provisions  of  the  deed  of  settlement  of  the  company,  ^ith  deed  of 

. settlement, 

{a)  25  &  26  Yict.  c.  89  :  30  &  31  Yict.  c.  131,  s.  37. 

[h)  8  &  9  A'ict.  c.  16. 

[c)  Bill  V.  Laroith   Valkij  F.ailuat/  Co.,  1  H.  &  X.  30.5. 
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if  not  illegal, 


or  ultra  vires. 


Power  to 

appoint  ser- 
vant-s  with- 
out seal  only 
applies  to 
ordinary 
servants. 


Cox  V.  Jfld. 
land  Couutim 
Railway 
Company. 


If  such  !i  contract  were  illegal,  of  course  it  would  not  be 
binding  (fO. 

And  although,  generally  speaking,  where  the  seal  is 
aftixed  to  a  contract  made  by  a  corporation  in  a  manner 
binding  upon  them,  the  contract  is  the  contract  of  the 
corporation,  to  be  governed  by  the  same  rules  of  law  as 
the  contracts  of  private  persons ;  yet,  where  a  corpora- 
tion is  created  by  an  Act  of  Parliament  for  particular 
purposes,  with  special  powers,  the  contract  does  not  bind 
them  if  it  appear  by  the  express  provisions  of  the  statute 
creating  the  corporation,  or  by  necessary  and  reasonable 
inference  from  its  enactment,  that  the  contract  was 
iiltra  riirs,  that  is,  that  the  Legislature  meant  that  such 
a  contract  should  not  be  made  {c). 

It  has  been  decided,  that  where  the  special  Act  of 
Parliament  gave  power  to  the  directors  of  a  company  to 
appoint  servants  and  workmen,  &c.,  without  using  the 
corporate  seal,  they  could  only  exercise  that  power  with 
regard  to  the  appointment  of  ordinary  servants;  and  that 
it  did  not  extend  to  enable  them  to  enter  into  a  contract 
for  extraordinary  services,  which  would  be  binding  upon 
the  company,  without  affixing  the  corporate  seal  {J). 

The  question  as  to  how  far  the  directors  of  a  railway 
company  had  power,  under  their  special  Act,  to  appoint 
servants  otherwise  Ihan  by  deed  was  raised  in  the  case 
of  Cox  V.  Midland  Counties  Uaihcay  Company  (//),  and 


(rf)  Agar  \.  Atheiittiim  Life  Ansuraiicc  Society,  3  C.  B.,  N.  S.  725;  Prince 
of  U'alrx  AnKunnire  Sticirty  v.  Iltiniiiiff,  '2~  I..  J.,  (i.  li.  25)7,011(1  coses  there 
rit«<l ;  Jir  Athniinim  I.ifr  Amtiiyioirr  Co.,  27  1-.  J.,  Ch.  829.  In  IIh'm'  ca.se8 
dif.Hent  froni  a  dictum  ot  Lord  Wcnsicydnlc  in  Knicut  v.  yichollii,  (3  JIo.  Lords 
Cos.  418,  is  cxprefsed.  See  a\»o  AthriKnim  Life  Axxiirance  Co.  v.  J'oo/ry,  2ft 
L.  J.,  f'h.  119;  Jte  Jfercii/m  Inmniucr  Co.,  19  E<|.  302,  where  articles  of 
asMfciation  provided  that,  when  .'i.iiOO  hhares  should  have  lii-cn  allotted,  the 
menilMTN  xhould  he  asKociatcd  lor  the  ohjccfs  of  the  company,  it  was  held  that 
the  allotment  of  the  :{,(i(K)  -.hares  was  a  condition  i>rrced«nt  to  the  <  oni|)any 
bein;;  asKoeiiite<l,  and  that  the  company  were  not  liahle  for  the  salary  of  on 
engineer  employed  liy  the  directors  hefon-  the  ollotmtut  of  3,000  shares. 
I'irrce  V.  Jeritey  Wnter%rork»  Co.,  L.  U.,  .')  Kx.  209, 

{«•)  iSom//»  Yorkuhirr  Jtmlirni/  Co.  T.  (ireni  Northern  Rniluay  Co.,  9  Exc. 
fift  ;  jSatrnian  v.  Mayor  of  AihloH-uiidcr-Lyue,  3  H.  «!t  X.  323;  Payne  v. 
Mayor  of  Jtreeon,  3  il.  A:  N.  4)72. 

if)    Cope  V.  ThnineK  Jfaven  Ihrk  and  Raihiai/  Co.,  3  Exc.  811. 

(tf)  3  Exc.  2G8. 


BANKRUPTS.  27 

the  Court,  in  giving  judgment  (//),  intimated  an  opinion 
that,  under  their  Act,  they  jDrobahly  did  possess  the 
power;  but  it  became  unnecessary  to  decide  the  point  on 
that  occasion,  as  it  was  held  that,  assuming  the  servant 
in  that  case  to  have  been  properly  appointed,  yet  that  he 
had  not  power  to  bind  the  company  by  entering  into  the 
contract  on  which  the  action  was  brought. 

With  regard  to  the  liability  of  a  corporation  for  wages 
for  services  rendered,  there  can  be  no  doubt  that  at  the 
present  day  they  would  be  held  to  be  liable  to  pay  for 
them,  although  there  was  no  contract  under  seal  (i). 

It  has  been  laid  down  by  all  the  judges  in  the  Ex-  Trading 
chequer  Chamber  (j),  that  it  is  the  duty  of  a  company  bound  to 
carrying  on  trade  to  have  on  the  spot  an  officer  with  have  autho- 

rizG(i  officBr 

authority  to  do  for  the  company  all  that  in  the  ordinary  on  the  spot. 
exigencies  of  their  business  may  require  to  be  done 
promptly,  and  in  this  respect  there  is  no  difference 
between  an  ordinary  partnership  and  a  corporation ;  and 
that  it  was  not  necessary  to  show  any  authority  under 
seal  to  the  general  superintendent  of  the  company  to 
render  the  company  liable  for  acts  which  he  was 
authorized  to  do. 

Bankrupts. 

There  are  many  reported  cases  in  which  attempts  have  Bankrupt's 
been  made  to  establish  the  doctrine,  that  whatever  a  pe^rs'onai '^^^ 
bankrupt  earns  by  his  personal  labour  or  ability  after  earnings, 
the  bankruptcy  belongs  to  him.     It  is  unnecessary  here 
to  go  into  these  cases,  which  were  discussed  in  the  Court 
of  Appeal  in  a  case  (k)  in  which  the  considered  judgment 

(/;)  Page  274. 

((■)  See  lotve  v.  London  and  Xorth  V'cutern  lidiliva;/  Co.,  18  Q.  B.  632  ; 
Jluiit  V.   Wimbledon  Local  Board,  4  C.  P.  D.  48. 

{j)  Giles  y.  Taff  Vale  Railway  Co.,  2  E.  &  B.  822;  and  see  Birkett  v. 
Whitehaven  Jniirtion  Itaihcay  Co.,  28  L.  J.,  Exc.  348  ;  Goff\.  Great  Xorthern 
Eaihvay  Co.,  30  L.  J.,  Q.  li.  148;  Little  v.  Port  Talbot  Co.,  (1891)  A.  C. 
49D. 

(A-)  Be  Roberts,  (1900)  1  Q.  B.  122.  A  right  of  action  for  damages  for 
trespass  was  held  not  to  pass  upon  a  bankruptcy  to  the  bankrupt's  trustee, 
Rose  V.  Buckctt,  (1901)  2  K.  B.  449. 


28  THK    PAUTIKS    TO    THE    CONTRACT. 

of  the  Court  was  delivered  hj'  Lindley,  M.  l\.  It  was 
tliere  laid  down  that  in  the  face  of  sect.  44  of  the  Bank- 
ruptcy Act,  1883  (40  I'v:  47  Vict.  c.  52),  it  is  impossible 
to  maintain  the  proposition  that  property  of  a  bankrupt 
acquired  by  his  personal  exertions  since  his  bankruptcy 
and  not  wanted  for  his  present  support  does  not  belong 
to  bis  trustee.  After  bankruptcy  and  before  his  dis- 
charge, whatever  property  a  bankrupt  acquires  belongs 
to  his  trustee,  save  only  what  is  necessary  for  his  support. 
He  may  sue  for  and  recover  his  earnings  if  his  trustee 
does  not  interfere,  but  what  he  recovers  he  recovers  for 
the  benefit  ot  his  creditors,  except  to  the  extent  necessary 
to  support  himself  and  his  wife  and  family.  It  may 
be(/)  that  a  bankrupt's  trustee  cannot  maintain  an  action 
for  money  earned  1)}'  the  bankru})!  since  his  bankruptcy 
by  his  personal  exertions,  if  such  money  is  required  by 
him  for  his  personal  support  and  maintenance. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  also 
provides  by  sect.  53,  sub-sect.  (1),  that  where  a  bankrupt 
is  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk, 
or  otherwise  employed  or  engaged  in  the  civil  service  of 
the  Crown,  the  trustee  shall  receive  for  distribution 
amongst  the  creditors  so  much  of  the  l)ankrui)t's  pay  or 
salary  as  the  Court,  on  the  application  of  the  trustee, 
with  the  consent  of  the  chief  officer  of  the  department 
under  which  the  pay  or  salary  is  enjoj'ed,  may  direct  : 
and  by  sub-sect.  (2),  where  a  bankrupt  is  in  the  receipt  of 
a  salary  or  income  other  than  as  aforesaid,  or  is  entitled 
to  any  half-pay  or  pension  or  to  any  compensation 
granted  by  the  Treasury,  the  Court,  on  the  application 
of  the  trustee,  shall  from  time  to  time  make  such  order 
as  it  thinks  just  for  the  payment  of  the  salary,  income, 
half-pay,  pension,  or  compensation,  or  of  any  part 
thereof,  to  the  trustee,  to  be  a[)plied  by  him  in  such 
manner  as  the  Court  may  direct. 

In   this   enactment  *'  income "  means    something  to 


(/)    UtUunii*  V.  C/iainhnii,  10  Q.  13.  337. 
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which  the  l)anki'upt  is  legally  or  equitably  entitled,  and 
therefore  does  not  include  a  voluntary  allowance  (in). 
It  also  means  something  in  the  nature  of  a  salary,  so 
that  money  payable  to  an  actor  (ii)  under  a  contract  with 
a  theatrical  manager,  and  money  payable  to  a  dentist  (o) 
under  a  contract  with  a  partner,  is  within  sect,  53 ; 
but  the  prospective  and  contingent  earnings  of  a 
hone-iietter  {p)  and  the  wages  of  a  coal  miner  {q)  which 
averaged  about  twent^'-five  or  thirty  shillings  a  week 
were  held  not  to  be  "  salary  or  income  "  within  the 
meaning  of  the  section. 

(;h)  Ex  parte  Wivks,  Re  Wicks,  17  Ch.  D.  70. 
\n)  Re  SJii)ic,  Ex  parte  Shine.  (1892)  1  Q.  B.  o22. 
(o)  Re  Rogers,  Ex  parte  Collins,  (1894)  1  Q.  B.  42o. 
Ip)  Ex  parte  BemvelJ,  Re  Hntton,  14  Q.  B.  D.  301. 
\q)  Re  Jones,  Ex  parte  Lh>/(1,  (1891)  2  Q.  B.  231. 
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1.  THE  REQUISITES  OF  A  CONTRACT  OF  HIEING  AND 
SERVICE. 

^VllK^•  Wnriixn  xkck.ssahy — TiiK  SiATrTK  ok  Fuaui).'^. 

By  the  Common  Liiw  a  servant  might  he  hired,  either  l)y 
deed  or  by  a  parol  contract  (a).  But  since  the  year  1677 
it  has  become  necessary  in  many  cases  that  contracts  of 
hiring  should  be  in  writing  or  they  cannot  be  enforced. 

The  Statute  of  Frauds  (29  Car.  9,  c.  3)  enacts  by 
sect.  4  that  no  action  shall  be  brought  upon  any  agree- 
ment that  is  not  to  be  performed  wilhin  the  space  of  one 
year  from  the  making  thereof  tuilcss  the  agreement 
upon  which  such  action  shall  he  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and 
signed  by  tlu;  party  to  be  chMrgfd  therewith,  or  some 
other  person  thereunto  by  liim  lawfully  iuithoi'i/cd.    This 


(a)  A  confrnrt  is  called  n  I'arol  fontrnrt,  when  either  verhol,  or  in  writing, 
but  not  under  »eal;  ^ee  Jlrchhaiii  v.  Jhnkc,  9  M.  t^  W.  79. 
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enactment  does  not  render  illegal  or  avoid  a  parol  con- 
tract which  does  not  comply  with  the  requirements  of 
the  section,  but  only  bars  the  remedy  by  action  by  which 
it  might  otherwise  be  enforced  (b).  Though  an  action 
cannot  be  brought  upon  the  contract,  it  still  exists,  with 
the  result  that  no  new  contract  can  be  implied  from  acts 
done  in  pursuance  of  it  (c). 

The  performance  which  is  mentioned  in  sect.  4  has 
been  decided  to  mean  a  performance  by  one  party  to  the 
contract  or  the  other,  and  therefore  where  the  contract 
has  been,  or  is  capable  of  being,  completely  performed 
on  one  side,  the  statute  does  not  apply  (d) . 

Where  the  agreement  distinctly  shows  upon  the  face 
of  it  that  the  parties  contemplated  its  performance  to 
extend  over  a  greater  space  of  time  than  one  year,  the 
case  is  within  the  statute;  but  where  the  contract  is 
such  that  the  whole  may  be  performed  within  a  year, 
and  there  is  no  express  stipulation  to  the  contrary,  the 
statute  does  not  apply  (e).  The  statute  means  an  agree- 
ment which  appears  from  its  terms  to  be  incapable  of 
performance  within  the  year  (/) . 

Therefore  a  contract  for  a  yearly  service  which  is  to 
commence  on  a  day  subsequent  to  that  of  the  making 
of  the  contract  for  which  the  employer  agrees  to  pay  at 
the  end  of  each  year  would  be  within  the  statute  (/y). 

The  following  agreements  have  been  held  to  be  within 
the  statute :  an  agreement  for  the  hire  of  a  carriage  for 
five  years  determinable  at  any  time  within  that  period 

(b)  Leroux  v.  Brown,  12  C.  B.  801  ;  Britahi  v.  Rossiter,  11  Q.  B.  D. 
123  ;  Maddison  v.  Alclerson,  8  App.  Cas.  467. 

(c)  Snelling  v.  Lord  Huiit'uujfield,  1  C.  M.  &  R.  20  ;  Britain  v.  Rossiter, 
11  Q.  B.  D.  123.  But  the  facts  might  afford  evidence  on  which  a  jury  could 
find  that  the  parties  had  agreed  to  dissolve  their  former  contract  so  that  a 
new  contract  might  be  implied,  Can-thorn  v.  Cordrcij,  32  L.  J.,  C.  P.  152. 

(d)  Donellan  v.  Reade,  3  B.  k  Ad.  899  ;  ISmith  v.  Xeale,  2  C.  B..  X.  S. 
67. 

{e)  Souch  V.  Straivbridgc,  2  C.  B.  815;  McGregor  v.  McGregor,  21  Q.  B.  D. 
424. 

(/)  Peter  v.  Compton,  1  Smith's  L.  C.  :   Cherry  v.  Hemimj,  4  Ex.  G31. 

(g)  Braccgirdle  v.  Heald,  1  B.  &  Aid.  722  ;  Giraiid  v.  Richmond,  2  C.  B. 
835;  Britain  v.  Rossiter,  11  Q.  B.  D.  123  ;  Dollar  v.  Farlcington,  84  L.  T. 
Eep.  470  ;  but  see  Caicthorn  v.  Cordreg,  32  L.  J.,  C.  P.  152. 
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Upon  the  payment  of  a  year's  liire  (//)  ;  an  agreement  for 
service  to  last  more  tlian  a  year  defeasible  by  three 
months'  notice  on  either  side  (/)  ;  an  agreement  for  life 
subject  to  its  being  determined  l)y  death,  or  retirement,  or 
misconduct  ( /) ;  and  an  agreement  not  to  set  up  a  certain 
trade  during  tlie  joint  lives  of  the  parties  to  it(/.);  but  it 
may  be  doubted  how  far  the  last  two  eases  are  binding, 
in  view  of  tlie  decisions  previously  referred  to. 

"Where  the  defendant  agreed  to  pay  the  plaintifT  800/. 
a  year  quarterly,  so  long  as  the  plaintitY  should  maintain 
and  educate  the  defendant's  children,  it  was  held  that 
the  agreement  was  not  within  the  statute ;  and  in  the 
Exchequer  Chaml)er  it  was  held  that,  even  assuming  the 
contract  to  be  within  the  statute,  yet  the  plaintiff  could 
sue  the  defendant  for  money  paid  at  his  request  in 
maintaining  and  educating  the  children  (/), 

The    consideration,    when    entire,    cannot    be    split : 

where,    therefore,   any  part  of  it  is  not  executed,   the 

statute  has  been  held  to  apply.     Cases,  however,  may 

arise,  in  which  there  may  be  two  separate  promises  on 

separate  considerations  in  one  agreement,  to  one  of  which 

the  Statute  of  Frauds  may  apply,  whilst  the  other  is  not 

within   that  statute.     In  such   cases  an  action  may  be 

brought  upon  the  promise  to  which  the  statute  does  not 

apply,  although  not  in  writing  (///). 

stntutn  (lo.s  liut  the  statute  does  not  apply  where  an  agreement 

"J,'\,"|I[jj-,j'"       for  a  yearly  hiring  is  merely  implied  from  circumstances  (//). 

••iiing;  And  it  would  seem  to  be  the  better  opinion,  that  it  does 

(.rn  hiring  bv     not  api)ly  where  tli(^  agreement  is  by  deed  (o),  as  the 

''''^"'''  object    of    the    statute    would    be    satislied    where    the 


(h)  Jiirrfi  V.  Jul)/  of  Lirnpool,  9  U.  A:  ('.  39'2;  niul  set-  Hh/ht!*  v.  Tucker, 
3  Ex.  032. 

(i)  I)oh»ou  T.  Collin,  1  11.  A:  N.  81. 

{j)   Ulrij  V.  Ponifiir  Gorryniiirnl  I.i/r  Anmiirturr  ('<•.,  1  I'A.  Div.  20. 

(X)   Jhivni  V.  S/iamion,  l  Ex.  I)iv.  HI. 

(/)   Ktwu'lmmi  V.  Jthirlt,  I,.  U.,  0  Ex.  30". 

(;n)  firfni  v.  Saiiiiniiftoii,  7  ¥..  &  U.  503;  Cttr/nn;/  v.  //',/(-/,  1  (  .  B  8.38; 
JMtfton  V.  J„h,»f,„,  2.S  L.  .T..  (i.  H.  88. 

(n)  J/rfAton  V.  Cnl/i/rr,  4  Uing.  309. 

(o)  Cherrij  v.  Jlnniui;,  4  Ex.  631  ;    Cr.offi  v.  GoMfinaii,  2  Q.  II.  580. 
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terms  of  the  agreement  were  reclucecl  into  writing  and 

authenticated  by  a  seal  or  mark. 

In  a  case  in  which  the  statute  appHes,  the  agreement,   Memorandum 

"  or  some  memorandum  or  note  thereof,"  must,  in  order  existence  when 

to  support  the  action  founded  on  it,  be  in  existence  at  miction  com- 
^  menced. 

the  commencement  of  the  action  (j)). 

When  a  memorandum  is  intended  to  be  worked  out  by  Nature  of 
a  more  formal  document,  it  is  not  necessary  that  every  ™^™°'^^'^  ^™- 
stipulation  which  would  be  contained  in  the  latter  docu- 
ment should  be  indicated,  but  the  memorandum  must 
contain  all  the  essential  terms  of  the  agreement  (q). 

The  memorandum  may  be  in  any  form,  and  a  note  or  Note  to  third 
letter  written  to  a  third  j)erson(?-),  even  the  party's  own  P^'^^*''^' 
agent  (.s),  would  be  sufficient  to  satisfy  the  statute.  A 
letter  repudiating  the  agreement  has  been  held  sufficient 
where  it  contained  all  the  essential  terms  of  the  bargain(0. 
And  even  a  note  addressed  to  the  other  contracting  party, 
attempting  to  withdraw  from  the  agreement,  may  supply 
the  name  if  not  mentioned  in  the  agreement  (^0- 

It  matters  not  from   how  man}-  different  papers  the  Agreement 
agreement  be  collected,  provided  they  are  connected  in  fJct^dfrom" 
sense  (r),  for  the  writing  is  merely  evidence  of  the  contract  numerous 
which    is   made    before   any   signature    thereof    by   the 
parties  (ic).     If  they  refer  to  one  another,  they  may  be 
connected  b}'  parol  evidence  (,r). 

The  writing  must  include  the  names  of  the  parties  to  Names  of  the 
the  agreement,  but  it  is  sufficient  although  they,  or  one  P''^''*'^®^- 


(p)  Bill  V.  Banicnt,  9  M.  .fc  W.  36;  Lucas  v.  Duon,  22  Q.  B.  D.  357. 

(q)   Gra>i  v.  Smith,  43  Ch.  Div.  208. 

(r)  See  12  C.  B.  818,  822. 

(*)  Gibson  V.  Holland,  L.  E.,  1  C.  P.  1. 

(<)  Bailey  v.  8tvveti>ig,  y  C.  B.,  N.  S.  843.  See  also  Jl'ilkiiison  v.  Evans, 
L.  K.,  1  C.  P.  407  ;  Bttxlon  t.  Rust,  L.  K,  7  Ex.  279. 

{u)  JFarner  v.  Willington,  25  L.  J.,  Ch.  662.  See  Reuss  v.  Picksley, 
L.  R.,  1  Ex.  342. 

{v)  Boijddl  V.  Bi-ummond,  11  East,  142;  note  io  Birkmyr  \.  Darnell,  1 
Sm.  L.  C.  See  jiPfrMaule,  J.,  in  TT'eidon  y.  JFoodbridye,  13  Q.  B.  475.  See 
also  Crane  v.  Poicell,  L.  R.,  4  C.  P.  123  ;  Cave  v.  Hastings,  7  Q.  B.  D.  125  ; 
Long  V.  Millar,  4  C.  P.  D.  450. 

(«•)  Laythoarp  v.  Bryant,  2  Bing.  X.  C.  735. 

(x)  Ridqivayy.  Wharton,  6  IIo.  Lords  C as.  238;  Fcarcex.  Gardner,  (1897) 
1  Q.  B.  688. 

M.S.  3 
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Consideration. 


Lees  V.   Whit- 
comb  ; 


Sykes  v. 
Jjtjron  ; 


Payne  v. 
New  South 
Wales  Coal 
Company. 


of  them,  may  be  apjents  or  agent  for  others,  and  it  makes 
no  difforenco  whothor  the  fact  of  agency  can  or  cannot 
be  gathered  from  tlie  writing.  Who  the  principals  are 
may  be  proved  by  parol  (//). 

The  word  "  agreement "  also  includes  the  consideration 
upon  which  the  agreement  of  the  party  to  be  charged  is 
founded,  as  well  as  his  promise  {:). 

Thus,  where  {a)  the  defendant  signed  the  following 
agreement,  "  I  hereby  agree  to  remain  with  L.  for  two 
years  from  the  date  hereof,  for  the  purpose  of  learning 
the  business  of  a  dressmaker  ;  "  it  was  held  that  L.  could 
not  maintain  an  action  against  the  defendant  for  leaving 
her  service  before  the  expiration  of  the  two  years,  as  the 
agreement  did  not  show  any  obligation  on  L.  to  teach 
the  defendant,  and  was,  therefore,  void  for  want  of 
mutuality. 

And  where  (/>)  13.  signed  an  agreement  to  "work  for 
and  with  S.,  manufacturer  of  powder-flasks  and  other 
articles,  at  and  in  such  work  as  he  shall  order  and  direct, 
and  no  other  person  whatsoever,  from  this  day  henceforth 
during  and  until  the  expiration  of  twelve  months  ;  and  so 
on  from  twelve  months'  end  to  twelve  months'  end,  until  I 
shall  give  the  said  S.  twelve  months'  notice  in  writing  that 
I  shall  quit  his  service:  '  the  agreement  was  held  void 
for  want  of  mutuality,  as  S.  was  not  bound  t  >  employ  ]J.; 
and,  therefore,  it  was  also  held  that  S.  could  not  maintain 
an  action  against  the  defendant  for  harbouring  B. 

So,  upon  similar  principles,  an  agreement  by  the  de- 
fendants, that  the  i)laintitYs  should  have  the  defendants' 
shii)broking  business  at  the  port  of  Sydney,  upon  certain 
terms,  and  that  the  defendants  would  provide  the  plaintiffs 
with  a  free  passage  to  that  colony,  was  held  void,  as  not 


(y)  ^<%  V-  IloHMell,  (1S9G)  2  Ch.  7.'{7. 

(z)  Wain  V.  Warltrrijy  En.-.t.  10;  1  Smith,  L.  C. ;  SaumUm  v.  Wakefield, 
4  B.  &  A.  696;  nnd  coses  t'ite<l  in  1  •Sniitli'M  L.  C,  note  to  JUrkmyr  v, 
Darnell. 

(a)  Jacm  V,    Whitcomli,  .'»  Bin)?.  34  ;  nnd  wo  Surrt  v.  Ler,  3  M.  &  G.  452. 

(A)  Myke*  v.  Dixon,  i>  A.  \-  E.  093.  .See  llnilry  v.  Ulitart,  31  L.  J.,  Exc. 
281  :    Whittle  T.  Franklaml,  31  I,.  J.,  M.  C.  SI. 
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disclosing  any  consideration,  the  plaintiffs  not  being  bound 
to  work  for  the  defendants  {<■). 

All  the  cases,  however,  agree  that  it  is  enough  if  the 
consideration  can  fairly  be  collected  from  the  terms  of  the 
writing  (d). 

Therefore,  where  {e)  the  plaintiffs  agreed  in  writing  raidngton  v. 
with  L.,  that  he  would  at  all  times,  during  the  term  of  '^^""^ 
seven  j^ears,  serve  them  as  a  crown-glass  maker ;  that  he 
would  not,  during  the  said  term,  work  for  any  other 
person  at  any  other  glass-house  or  place  of  business, 
without  the  license  of  the  plaintiffs ;  that  it  should  be 
lawful  for  the  plaintiffs  to  deduct  from  his  wages  any 
fine  that  he  might  incur  for  breach  of  their  rules  ;  that 
during  any  depression  of  trade  he  should  be  paid  a 
moiety  of  his  wages;  that  if  he  should  be  sick  or  lame 
the  plaintiffs  should  be  at  liberty  to  employ  any  other 
person  in  his  stead  without  paying  him  any  wages  ;  that 
the  plaintiffs  should  pay  him  when  and  so  long  as  he 
should  continue  to  be  employed  and  work  as  a  crown- 
glass  maker,  wages  by  the  piece,  (stating  them,)  and  8L 
per  annum  in  lieu  of  house-rent  and  firing ;  and  that  the 
plaintiffs  should  have  the  option  of  dismissing  him  from 
their  service  on  giving  him  a  month's  wages  or  a  month's 
notice ;  it  was  held  that,  looking  at  the  agreement 
altogether,  it  sufficiently  appeared  that  the  plaintiffs 
were  bound  to  employ  L.  for  the  seven  years  subject  to 
the  notice,  and  that  L.  was  bound  to  serve  them  for  that 
period  on  the  same  terms  ;  and  therefore  that  the  contract 
was  binding  on  the  parties,  and  might  be  made  the 
foundation  of  an  action  against  the  defendants  for 
harbouring  and  employing  the  plaintiffs'  servant. 

And  so,  where  (/)  P.  contracted  to  serve  the  plaintiff'  Hartley  v. 
and  his  partners,  for  the  time  being,  for  seven  years,  in  ^"'""""^*- 


(e)  Tayne  v.  Xew  South  Wales  Coal,  ^-c.  Co.,  10  Exc.  283. 
{(l)  Per  Wigbtnian,  J.,  in  Voicers  v.  Fowler,  4  E.  &  B.  518. 
(<■)  rUkhiyton  v.  Scott,  15  M.  &  \\ .  657. 

(/)   Hartley  v.  Cumininys,  5  C.  B.  247  ;   and  see  Williamson  v.  Taylor,  5 
Q.  B.  175  ;  It.  V.  Welch,  2  E.  ^-  B.  357;  Re  Bailey,  3  E.  &  B.  607. 

3—2 
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the  business  of  a  fj}i\SH  mul  alkali  nmnufacturer,  and  at 
all  times,  during'  the  term,  to  do  his  best  endeavours  and 
use  his  utmost  care  and  diligence  in  the  works ;  and 
further,  that  lie  would  not  at  an}'  time  durinj:;  the  term 
neglect  or  absent  himself  from  the  said  service  without 
the  consent  in  writing  of  the  plaintiff  or  his  partners  for 
the  time  being,  or  either  or  such  of  them  as  should  carry 
on  the  business,  nor  would  work  for  or  serve  an}'  other 
person  without  such  consent ;  in  consideration  of  which 
service  the  plaintiJT  agreed  to  ]iay  P.  'lix.  per  week  for  a 
certain  amount  of  work,  and  to  find  him  some  other 
description  of  work,  pi'ovided  he  should  not  reipiire  that 
quantity  of  the  si)ecilicd  work,  so  that  P.'s  wages  should 
not  be  less  than  '24.s-.  })er  week,  except  when  a  furnace 
should  be  out,  when  V.  agreed  to  work  for  21.s.  per  week  ; 
and  it  was  agreed,  that  if  P.  should  be  sick  or  incapaci- 
tated from  performing  the  service,  or  in  case  of  mis- 
conduct, or  if  the  plaintilY  or  his  partners  for  the  time 
being,  or  either  or  such  of  them  as  should  carry  on  the 
trade,  should  discontinue  the  trade  during  the  term — in 
either  of  such  cases  the  plaintitl"  or  his  partners  should 
be  at  liberty  to  retain  or  employ  any  other  person  in  the 
room  or  stead  of  P.,  without  being  obliged  to  pay  him 
any  wages  or  satisfaction  :  it  was  held,  that  there  was  no 
want  of  mutuality  in  the  contract,  and  that  the  plaintiffs 
were  bound  to  employ  P.,  and  might  maintain  an  action 
against  tlie  defendant  for  seducing  P.  from  their  service 
and  harbouring  him  after  notice. 
Courts  will  If  there  sulliciently  appear  to  have  been  a  consideration, 

not  umuire        ^.j      (jourts  will  not  iiKiuire  into  the  (iilc(nt<irif  oi  it,  for 

into  arlfouncy  '  . 

of  con.HJdera-      that  were,  in  tnitli.  to  imiuirc  whether  the  parties  have 

or  not  made  a  good  bargain,  which  must  be  left  to  the 

parties  tluMnselves  to  settle  (//). 

but  it  mn.tt  P'"t  if  the  consideration  appear  lo  be  illegal  (//),  either 

not  tx?  illcgnl.      _ 

(ff)  Ilitrhrork  v.  Cokn;  6  A.  &  E.  438  :  Arrhrr  v.  Marnh,  6  A.  &  E.  9o9  ; 
rHkiufftoii  V.  Smit,  1ft  M.  it  \y.  657;  Unrtlry  v.  Cinnming*,  h  C.  H.  247  ; 
Saiutrr  r.  f'rn/ii*on,  "i  ('.  II.  710. 

(ft)  In  J'lijrion  V,  I'opliiiiit,  9  fjjxt,  421,  I.onl  Kilenboroiigh  Kuid,  "  Since 
the  ca«e  of   I'ole  v.  Jlitrrohm,  in   17N2,  it   hn.s  l)een  generally  underHtood 
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on  the  ground  of  friiud  or  immorality,  or  as  l)eing  contrary 
to  public  policy,  or  the  enactments  of  any  statute,  the 
whole  agreement  will  be  vitiated,  and  cannot  be  made 
the  foundation  of  any  action  (/). 

Thus  a  contract  for  service  and  cohabitation  would  be 
void  and  could  not  ])e  enforced  in  a  Court  of  law,  and 
parol  evidence  would  be  admissible  to  show  whether 
the  consideration  for  the  hiring  was  wholly  or  in  part 
cohabitation  (,/). 

Where  the  plaintiff  had  carried  on  a  business  as  a 
medical  practitioner,  but  unlawfully  because  he  had  not 
the  necessar}'  statutory  qualifications,  and  the  defendant 
agreed  to  serve  as  assistant  to  him  in  the  business,  it 
was  held  that  the  whole  agreement  was  void  and  no 
action  would  lie  against  the  defendant  for  breach  of  a 
clause  in  the  agreement  that  on  the  termination  of  his 
service  he  would  not  carry  on  a  similar  business  within 
ten  miles  of  a  certain  place  (A). 

And  where  a  contract  is  made  on  several  considera- 
tions, any  one  of  which  is  illegal,  the  whole  contract  is 
void  (/).  If,  however,  the  consideration  be  good,  and 
the  contract  be  partly  good  and  partly  bad,  and  that 
part  which  is  good  can  be  separated  from  that  which  is 
bad,  the  good  part  may  be  sustained  On).     A  distinction, 

that  an  obligor  is  not  tied  up  from  pleading  any  matter  which  shows  that 
the  bond  was  given  npon  an  illegal  consideration,  whether  consistent  or  not 
with  the  condition  of  tiie  bond."  And  see  Joscplis  v.  Fchrer,  3  B.  &  C.  639  ; 
Cope  V.  Jlinr/d/id.s,  2  ]M.  &  W.  149  ;   Grfcuie  v.   Wrouffliton,  11  Exc.  146. 

(t)  Parol  evidence  to  show  that  the  consideration  is  illegal,  if  such  be  the 
case,  is  held  to  be  admissible  on  the  grounds  of  public  policy,  and  not  for  the 
sake  of  the  defendant ;  but  because  Courts  of  law  will  not  lend  their  aid  to  a 
plaintiff  who  seeks  to  enforce  an  illegal  or  immoral  contract.  .See  Collins  v. 
Jilaiitcni,  2  Wils.  341  ;  1  Smith's  L.  C.  ;  Ilolman  v.  Joltnson,  Cowp.  341; 
Ch.  on  Coutr.  570;  Ahhott  v.  Htndr'ukx,  1  M.  &  G.  791  ;  Gas  L'ujht  and 
Coke  Co.  V.  Turner,  6  liing.  X.  C.  327. 

[j)  It.  V.  Xortliivingjicld,  1  B.  &  Ad.  912.  This  was  a  case  of  settlement, 
it  is  true,  and  not  between  the  parties  to  the  contract ;  but  it  Illustrates  the 
rule  above  given.     See  Bradshawy.  Jlaijicurd,  Carr.  &  ^I.  591. 

(/.)  Buius  V.  Makuna,  29  Ch.  D.  596. 

(/)  Jones  v.  IVuitc,  1  Bing.  X.  C.  656  ;  5  Bing.  X.  C.  341  ;  9  01.  &  Finn. 
101  ;  !SharkeU  v.  Rosier,  2  Bing.  X.  C.  634  ;  and  .see  Hopkins  v.  Prescott,  4 
C.  B.  578  ;  Kicholls  v.  Stretton,  10  Q.  B.  346  ;  Lound  v.  Grimiiade,  39 
Ch.  D.  605. 

(w()  Co.  Litt.  206  /;,  note  ;  Wood  v.  Jhnson,  2  Cr.  &  J.  95  ;  and  see  Price 
V.  Green,  16  'SI.  k  ^V.  34C  ;  XichoUs  v.  8tretton,  10  Q.  13.  316. 


Contract  for 
service  and 
cohabitation 
void. 


If  one  of  seve- 
ral considera- 
tions illegal, 
the  whole  con- 
tract void. 

If  considera- 
tion good, 
and  contract 
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p.irtly  good, 
•;<><ul  piirt 
may  be  sup- 
jH>rte<l. 

Difference 
betwe«ii 
illejrality  at 
I'liinnion  law 
and  by  sbitute. 

Contract  of 
hiriufT  made 
on  a  Sunday 
valid. 


Apreemont 
l»y  public 
otticer  to  ac- 
cept salary  in 
lieu  of  tees. 


Other  re- 
quiftit*"*  oi 
the  ^tutiiti 
Frauds. 


Signature, 

of  party  to  be 
charire*!  sulli- 
rient. 


however,  has  been  taken  us  to  what  is  illccjal  at  common 
law,  and  what  is  made  illegal  by  particular  statutes  ;  and 
it  has  been  said  that  the  latter  would  vitiate  the  whole 
instrument,  the  former  only  that  part  which  is  illegal  (ii). 
But  whether  the  whole  is  vitiated  or  not  must  depend, 
in  great  measure,  on  the  enactments  of  the  particular 
statute. 

A  contract  of  hiring  and  service  for  a  year,  made  on  a 
Sunday,  between  a  farmer  and  a  labourer,  is  valid,  not- 
withstanding the  statute  *2!>  Car.  2,  c.  7,  s.  5,  which 
enacts  that  no  tradesman,  artificer,  workman,  labourer, 
or  any  person  whatsoever,  shall  do  or  exercise  any  worldly 
labour,  business  or  work  of  their  ordinary  calling  on  the 
Lord's-day  {<>). 

An  agreement  between  a  municipal  corporation  and 
the  clerk  of  the  peace  for  the  borough  on  his  appoint- 
ment, whereby  he  agreed  to  accept  a  fixed  salary  in  lieu 
of  fees,  and  that  any  surplus  should  be  paid  to  the 
borough  fund,  is  illegal  as  against  public  policy,  the  fees 
being  given  to  enable  him  to  u[)liold  the  dignity  and 
perform  the  duties  of  his  office  {]>). 

"Where  the  agreement  is  one  which,  by  the  Statute  of 
i'rauds,  is  required  to  be  in  writing,  it  must  also  "  be 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  tliereunto  lawfully  authorized." 
It  is  not,  however,  necessary  to  prove  an  agreement 
signed  by  itoth  parties.  It  is  sufficient  if  signed  by  the 
2)artf/  tn  Jir  charged  (7),  even  if  conditional,  if  accepted 
by  word  of  mouth  by  the  other  party  (r),  but  notice  of 
such  acceptance  must  be  given  («).     And  this  is  enough. 


l»)  Prr  Uavlev,  J.,  in  Wood  v.  n,-mni,,  1  Pr.  &  J.  0.*. ;  Chatn-  \.  Hrrketl, 
7  T.  11.  '-'ni  ;'  tUuuih  v.  Willint,)i>,  10  II.  A:  V..  r.OI  ;  and  sec  1  Wms.  Saund. 
GG,  note  t<>  Itutltr  v.    /7*iV/v<.      See  ](r  Jlini/rlt,  20  (i.  U.  It.  .UO. 

(o)  R.  V.  irfiitnii»/i,  7  H.  k  C.  r)i)G. 

(p)  f'orpiinitiini  of  Lirnpnol  \.  H'rii/Zit,  Jolin.t.  .'{")f) ;  Mayo>\i(f.  uf  Ihihln* 
r.  natjf»,  Ir.  Wvy.  10,  f.  I,.  '220  (187G). 

('//  Ld'lthuiup  V.  llnimil,  2  liing.  N.  C.  "a.^i  ;  IIiujIkh  v.  liudil,  H  Dowl. 
478  ;  and  nee  :{  M.  \  d.  102,  note. 

(i)  Smilh  y.yrnir,  'Id  J,.  J.,  C.  V.  143;  Pnn'frii  T.  J'oHfn;  i  E.  k  H. 
517;  UriiMM  V.  I'lrLnf.,/,  L.  U.,  1  Kx.  342. 

(*)  4  E.  k  n.  olt).  note. 
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although  it  conclude  "As  witness  our  hands "  (t). 
Signature  by  means  of  a  stamp  is  sufficient  {u).  Mere 
initials,  however,  are  not  sufficient  (r)-  Signature  at 
the  commencement  may  be  good,  if  inserted  in  such  a 
manner  as  to  govern,  or  have  the  effect  of  authenticating, 
the  whole  instrument  (»•),  as  "I,  A.  B.,  agree  "  (x). 
But  if,  in  such  a  case,  the  agreement  conclude  "As 
witness  our  hands,"  it  should  be  signed  by  the  party  to 
be  charged  at  the  end  (y).  And  if  not  signed  at  the  end, 
it  is  a  question  for  the  jury,  if  the  party  meant  to  be 
bound  by  it  {z) . 

A  signature  to  a  document  which  contains  the  terms 
of  the  contract  is  available  for  the  purpose  of  satisfying 
sect.  4,  although  put  alio  intnita  and  not  in  order  to 
attest  or  verify  the  contract,  as  in  the  case  of  the  chair- 
man of  a  joint  stock  company  signing  a  minute  recording 
the  proceedings  of  the  company  (a). 

If  the  agreement  be  signed  by  an  agent,   it  is   not  Signature  by 
necessary,  provided  that  he  be  lawfully  authorized,  that  ^^  ^"^'^ " 
his  agency  should  be  proved  by  writing  (h). 

The  agent  need  not  be  expressely  authorized  to  sign  a 
document  as  a  record  of  the  contract.  It  is  enough  that 
he  has  written  something  which  it  was  within  the  scope 
of  his  authority  to  write  on  behalf  of  his  principal  (c)  ; 
and  a  subsequent  adoption  of  the  act  of  the  agent,  who 
has  assumed  to  act  as  agent,  is  sufficient  {d). 


(0  Xorton  V.  FuiceU,  4  M.  &  G.  42. 

{ii)  Bchnett  V.  Brumfitt,  L.  R.,  3  C.  P.  28. 

\v)  Sweet  V.  Lee,  3  M.  &  G.  452. 

{w)  Caton  V.  (Mon,  L.  R.,  2  H.  L.  127  ;  36  L.  J.,  Ch.  886. 

\x)  Knight  v.  Cruckford,  1  Esp.  190  ;  and  see  Lohh  v.  Stanley,  b'  Q.  B. 
574  (note  commencing  with  ilie  defendant's  name) ;  Burrell  v.  Evans,  1 
H.  &  C.  174  ;  Murpluj  v.  Boese,  L.  II.,  10  Ex.  126  ;  Evans  v.  Hoare,  (1892) 
1  Q.  B.  593. 

((/)  Kuhert  v.  Treherne,  3  M.  &  G.  743. 

(;)  Johnson  v.  iJodfjson,  2  M.  k  TV.  653  ;  Burrell  v.  Evans,  uhi  supra. 
As  to  the  absence  of  any  date,  see  Sijmmons  v.   Want,  2  Stark.  371. 

(«)  Jones  V.  Victoria  Dock  Co.,  2  Q.  B.  D.  314. 

[h)   Cave  v.  Mackenzie,  46  L.  J.,  Ch.  564. 

(c)   Griffiths  Cycle  Corporation  v.  Hianher  S;  Co.,  (1899)  2  Q.  B.  414. 

{d)  Maclean  v.  Dunn,  4  Bing.   722 ;  Fitzmaurice  v.  Bayley,  6  E.  &  B. 
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Stamp. 


Ajtreement 
to  be  within 
Stamp  Art 
must  Im!  fvi- 
tlencp  apnin.>-t 
both  parties. 

Vaughton  v. 
Jiritic. 


The  si<i;niitiire  of  an  agent  actinj;  for  lioth  parties  is 
sntKcient  (<■). 

'J'liK   Stamp. 

The  Stamp  Act,  1HS)1  (54  A:  55  Vict.  c.  39),  which 
imposes  a  duty  upon  agreements,  contains  in  tlie  First 
Schedule  exemption.s  in  favour  of  any — 

"  Agreement  or   memorandum   for  the  hire  of    any 
lahourer,    artificer,    manufacturer   or  menial   ser- 
vant if)  ; 
"  Agreement    or    memorandum    made    between    the 
master  and  mariners  of  any  ship  or  vessel  for  wages 
on  any  voyage  coastwise  from  port'to  port  in  the 
United  Kingdom." 
Section  25  of  the  Act  imposes  a  dut}'  of  2.s.  G^/.  on 
instruments  of  apprenticeship  (//)  as  there  defined,  but 
the  First  Schedule  contains  the  following  exemptions  : 

(1)  "  Instrument    relating  to  any  poor  child  appren- 

ticed by,  or  at  the  sole  charge  of,  any  parish  or 
township,  or  by  or  at  the  sole  charge  of  any  public 
charity,  or  pursuant  to  any  Act  for  the  regulation 
of  parish  apprentices." 

(2)  "  Instrument  of  apprenticeshij)  in  Ireland  where 

the  value  of  the  premium  or  consideration  does 

not  exceed  10/." 
In  order  that  an  agreement  niiiy  come  within  the 
Stamp  Act  and  require  a  stamp,  it  must  be  such  an 
agreement  as  would  l»e  evidence  against  hntli  the  con- 
tracting parties  :  and,  therefore,  where  (//)  the  defendants, 
being  tlie  [)rovisioniil  connuiltee  of  an  unincorporated 
association,  made  and  signed  a  resolution  **  that  E.  T. 


(*)  Ihinrll  V.  Kvaus.  1  II.  A:  r.  171  ;  Alihidgcx.  (heat  K'ntcru  lUnlway, 
33  L.  J..  V.  V.  101,  1G«. 

(/)  Ai  to  tlie  meiiniiijf  of  "menial  Heivnnt,"  Bee  Xoiclaii  v.  Ablctt,  2 
Cr.  M.  k.  ]{.  hi,  iukI  rifher  cuhch  cited  /tout. 

iff)  Hy  Hect.  lOs  c.f  thi-  M.rihiiiit  Shipping  Art.  ISO  I  (")7  &  .'>8  Vict.  o.  60), 
indentureH  oj  iipprenficc  nhip  to  the  wa  nerviir  are  exeni]>t  from  stamp  duty. 

'.h)  ]'iniqhti,)i  V.  Jhini,  1  M.  A:  G.  .'$.')!•  ;  and  ^ee  Hcrrhiiig  v.  U'lulhook, 
S  M.  k  W".  411  :  Kinffht  v.  Harl>rr.  K,  M.  A:  W.  66;  fW/rfw*  v.  I'lrtrhey, 
1  E.\r.  20;   ManthaU  \.  Vwall,  t)  (i-  H.  77'.>. 
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■be  managing  director  of  this  association  for  three  years, 
and  John  Vaughton  (the  plaintiff)  f-;ecretary  for  the  same 
period  ;  that  the  remuneration  to  the  former  be  settled 
at  some  future  meeting ;  the  latter  to  receive  five  pounds 
per  week,  and  to  act  under  the  direction  of  the  provisional 
■committee  ;  "  but  it  did  not  appear  that  the  plaintiff  was 
present  when  it  was  made,  or  that  he  was  consulted  with 
respect  to  it,  the  Court  of  Common  Pleas  held  that  it 
did  not  require  a  stamp,  not  being  either  an  agreement 
or  a  memorandum  of  agreement.  It  might  have  been  a 
proposal  or  an  authority  to  enter  into  a  contract. 

But  where  the  minute  of  a  resolution  at  a  public 
meeting  about  a  turnpike  road,  that  the  plaintiff',  who 
was  a  surveyor,  should  be  allowed  an  additional  sum  for 
■extra  trouble  he  would  have,  was  read  over  to  the  plaintiff 
.and  assented  to  by  him,  it  was  held  to  require  an  agree- 
ment stamp  (/). 

A  mere  admission  in  a  letter  to  a  third  person  that  the 
plaintiff'  was  in  the  defendant's  service  does  not  require  a 
stamp,  not  being  an  agreement  between  the  parties  {j  ). 

The  exemptions  in  the  Stamp  Act  have  been  held  not 
to  apply  to  an  agreement  for  the  hire  of  a  clerk  (/.). 
"  Firemen  and  stokers  "  on  board  a  steamer  were  held  (/) 
to  come  within  a  similar  exemption  in  the  old  Stamp  Act 
as  labourers  and  artificers,  and  not  to  be  mariners  under 
7  &  8  Met.  c.  112  (vi),  Coleridge,  J.,  saying  :  "  It  appears 
from  the  contract  that  they  undertake  to  do  the  work  and 
■discharge  the  duty  of  firemen  and  stokers,  and  to  obey 
the  orders  of  the  engineer.  Now  it  is  quite  certain  if 
this  were  the  case  of  a  locomotive  engine  belonging  to  a 
railway  company,  and  these  persons  had  agreed  to  do 
the  same  in  connection  with  it,  they  might  well  be  called 
labourers  if  not  artificers.     So  in  this  case  I  do  not  think 


Lucas  V. 
Beach. 


Frazcr  v. 
Biani. 


Exemptions 
in  Stamp  Act. 

Firemen  and 
stokers  on 
board  a  steam- 
boat. 

Wilson  V. 
Ziilueta. 


((")  Lucas  V.  licach,  1  M.  &  G.  417. 
Ij)  Frazcr  v.  Bniin,  8  C.  &  P.  704. 

(/.•)  Ihdui  V.   Watson,  2  Cr.  &  Dix.  Cir.  Hep.  (Irish),  22h. 
(l)   Wilson  V.  Zulut-ta,  14  Q.  B.  405  ;  and  see  Ji.  v.  Wort/ci/,  2  Den.  C.  C. 
■333  ;    Cornforth  v.  Iknnibe  and  Black  Sea  Railway  Co.,  2  F.  &  F.  197. 
(«;)  Kepealed  bv  17  &  IS  Vict.  c.  120. 
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Overseer  in 
printing- 
office. 


Mixed  con- 
tracts. 


Ifiiff/irs  V. 
BuM. 


they  made  themselves  ordinary  seamen,  but  that  they 
engaged  for  the  particiUar  duty  of  doing  the  work  of 
firemen  or  stokers,  subject  to  the  order  of  the  engineer, 
and  therefore  are  fairly  within  the  e.\emption  in  the 
Stami)  Act." 

And  an  overseer  in  a  printing-ofhce  was  also  held  by 
Pollock,  C.  B.,  at  Nisi  Prius,  to  be  an  "artiiicer"  within 
the  old  Stamp  Act  {ii). 

In  cases  of  mixed  contracts,  that  is,  contracts  for  the 
hire  of  labourers,  Sec,  and  something  else,  the  question, 
whether  or  not  the  contract  is  exempt  from  stamp  duty 
as  coming  within  the  above  exceptions,  must  be  deter- 
mined by  considering  the  whole  scope  and  object  of  the 
contract.  If  its  primary  and  main  ol)ject  l>e  the  hire  of 
lal)Ourers,  &:c.,  it  would  be  free  from  stamp  duty,  and 
not  the  less  within  the  above  exception,  because  it  also 
contained  some  secondary  or  collateral  stipulations  to 
which  the  above  exception  would  not  apply.  But  if,  on 
the  other  hand,  the  primary  and  main  object  of  the 
contract  be  something  clearly  not  within  the  above 
exception,  then  the  mere  addition  of  a  secondary  or 
collateral  contract  of  hiring  would  not  bring  the  case 
within  the  exemptions  (n). 

In  Iliifilns  v.  Jhidil  {])),  the  following  agreement  was 
held  to  require  a  stamp,  and  for  want  of  one  the  plaintiff 
was  nonsuit(!d  in  an  action  for  work  and  labour:  "A 
memoi;iii(liiiii  of  agreement  i)etween  Isaac  Hughes, 
quarryman,  and  the  Y.  Iron  Company,  that  is,  the  said 
Isaac;  ilugheH.  (juarryman,  do  engage  to  quarry  a  sutli- 
cient  quantity  at  Craig  (new,  to  complete  a  dry  wall 
which  is  to  be  erected  from  the  canal  l)ridge  to  the 
Swansea  road,  which  wall  is  to  continue  Ixjth  sides  of 
the  new  road  as  above  mentioned.  The  stones  are  to 
be  of  a   good    and    jirojter  <|iiality  for  tlio   said  walling, 


(h)  Hithop  V.  Leth,  1  F.  &  K,  401. 

(o)  .Smith  V.   Cator,  2   B.   &   Aid.  778;   Sarller  \.  Jofinton,   10   M.   &  W. 
77o  ;   ChatfelHy.  Cor,  18  Q.  H.  :J21. 

{p)  8  Dowl.  .J7H;  »re  I'oiilton  v.   W'l^o;/.  1  F.  k  F.  403. 
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at  the  rate  of  two  shillings  per  perch,  thirty-six  cubic 
feet  to  the  perch."  It  was  contended  that  it  was  not 
necessary  that  it  should  be  stamped,  either  because  it 
was  an  agreement  with  an  artificer  for  his  hire  or  a 
memorandum  relating  to  the  sale  of  goods.  But 
Williams,  J.,  Avas  of  opinion  that  it  fell  between  the 
two,  and  was  something  composed  of  both.  "  It  is  not," 
said  he,  "  to  work  generally,  but  to  do  a  particular  kind 
of  work.  Neither  is  it  for  goods  sold  and  delivered,  but 
it  is  to  work  on  a  particular  mass  of  stone." 

In  deciding  whether  any  particular  case  comes  within  Decisions  on 
the  above  exemptions  in  the  Stamp  Act,  some  assistance  "'*^  ^  ' 
ma}'  be  derived  from  the  decisions  upon  the  Truck  Act, 
1831,  under  which  it  was  held  (q)  that  the  term  "  artificer  " 
did  not  apply  to  contractors  or  persons  speculating  upon 
the  state  of  the  labour-market,  but  only  to  those  actually 
and  personally  engaged  or  employed  to  do  w^ork.  Where 
the  procuring  work  to  be  done  by  the  hands  of  others 
comprehended  the  whole  of  what  a  man  contracted  for, 
the  circumstance  of  his  doing  some  portion  of  the  work 
himself  was  held  not  to  bring  him  within  the  definition 
of  "  artificer  "  in  that  statute.  There  must  be  a  contract 
by  which  he  hi)ids  liimsdf  to  do  it.  On  the  other  hand, 
the  Truck  Act,  1831,  was  held  to  apply  to  cases  in  which 
by  the  contract  the  personal  labour  of  the  artificer  was 
to  be  given,  although  he  might  be  at  liberty  also  to 
procure  the  labour  of  others  (r). 

In  prosecutions  for  embezzlement  and  other  criniinal  Criminal 
proceedings,  no  objection  can  be  taken  on  account  of  an  pi'oceedm^s. 
agreement  or  other  document  being  unstamped  (.s). 

An  agreement  whereby  one  party  agreed  to  pay  the  3foumei/  v. 
other  a  fixed  salary,  and  the  other  agreed  not  to  set  up  a  '^'*^ '^"*''"- 
chemist's  shop  within  a  certain  distance,  and  the  parties 

{q)  See  sect.  2.5  of  tlie  Truck  Act,  1831,  7^*7,  in  the  Appendix,  ami  the 
cases  there  cited. 

()•)  IFcarcr  v.  Floifd,  21  L.  J.,  Q.  B.  151  :  Bowers  v.  Lonlbi,  G  E.  &  B. 
584;  Zawrencc  v.  Todd,  Z2  L.  J.,  M.  C.  238;  Whitchif  x.  Armitu(jc,Vi 
W.  E.  144  ;  nUar  v.  Lh/nri  Coal  mid  Iron  Co.,  L.  E.,  4  C.  V.  752. 

(«)  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  .s.  14. 


^It'ssiiinii  til 
a  nffiment. 
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were  mutuiiUy  l)oiiii(l  in  a  pciialty  of  000/.  to  perform 
the  nfjrecment,  has  hccn  held  to  he  sutlieieiitly  stamped 
with  a  common  deed-st<imp  of  1/.  15.s-.  (0. 

AVhetlier  or  not  an  agreement  hy  the  otticers  of  a 
regiment  with  their  messman  requires  a  stamp  must 
depend  in  great  measure  on  the  wording  of  it,  but  it 
would  he  prudent  in  all  cases  to  have  such  an  agreement 
stamped  with  an  ordinary  agreement-stamp  of  G<L,  as 
most  prohahly  it  would  not  come  within  the  exemp- 
tion. In  many  cases  lie  is  more  of  a  contractor  than  a 
servant  (/()• 


When  pnrul 
evideiu't'  ad- 
niis.-ible. 


To  apply 
written  con- 
tract. 

Muiuford  V. 
Gctltiny. 


■1.  TXTKRPEETATK^X   (W  THE   f'OXTRACT. 

AdMISSIIUMTV    OV    I'aKkI,    I'lviDKNCE. 

Parol  evidence  is  admissible  to  show  that  an  agreement 
was  not  intended  to  operate  unless  a  particular  event 
should  happen  (r). 

Parol  evidence  is  also  admissible  to  show  the  circum- 
stances under  which  an  agreement  was  made,  and  to 
apply  the  words  used  to  those  circumstances,  as  in  the 
following  case  (/r)  :  The  plaintilVs,  lace  merchants  in 
London,  employed  six  travellers  for  ditlerent  districts. 
and  the  defendant  was  in  their  employ  as  assistant  to 
one  of  those  travellers.  A  vacancy  having  occurred  in 
the  M.  district,  the  defendant  in  March,  1858,  was 
engaged  verbally  by  the  plaintitl's  to  travel  as  head 
traveller  for  that  district  at  a  salary  of  .OO/.  per  annum, 
and  8/.  IH-s.  per  week  for  expenses,  it  being  at  the  time 
arranged  between  them  tliat  the  terms  of  the  agreement 
should  be  reduced  to  writing.  After  the  defendant  had 
started  on  the  journey  and  been  absent  three  or  four 
weeks,  a  list  of  towns  and  customers  was  sent  to  him, 

{I)  Miiiitmrii  V.  SIrphetiioii,  7  H.  A:  C  40.T. 

iit)   S«e  ('hin-rhiraril  v.  ('/iiiiii/irr»,  2  V.  &  F.  2'29. 

tr)  I'l/m  V.  Ciimithill,  G  E.  I'c  H.  .'$70;  Danii  v.  Jont'K,  17  <'.  H.  (i2')  ; 
»•#»//.*  V.  Ltdrll,  ai  L.  .1.,  (;.  V.  100;  Linilley  v.  Larey,  .'!»  \..  J.,  C  1'.  7  ; 
r<iltlc  V.  Ifofinbrnok,  (1807)  1    f'li.  2o. 

[w.    Minnfonl  \.  Grt/niiff,  29  I,.  J.,  C  P.  10.'). 
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and  the  following  agreement,  which  he  signed  and  Mumford  v. 
returned:  "April  30,  1858.  To  H.  &  W.  Mumford.  ^'^'''"'J- 
In  consideration  of  my  entering  upon  your  employ  at  a 
salary  to  commence  with  at  50/.  a  year,  I  herewith  agree 
to  do  so,  with  tlie  understanding  that  in  the  event  of  my 
wishing  to  travel,  and  doing  so,  for  any  other  house  in 
the  same  trade  on  any  part  of  the  same  ground  to  pa}' 
you  the  sum  of  50/.     (Signed)  W.  Gething." 

The  defendant  continued  in  the  plaintiffs'  employ  till 
the  early  part  of  1859,  when  he  left  them  and  travelled 
over  the  same  district  for  a  rival  house  in  the  same  trade, 
upon  which  the  plaintiffs  brought  an  action  against  him 
for  the  50/.  At  the  trial,  amongst  other  things,  it  was 
objected  that  parol  evidence  was  inadmissible  to  show 
that  the  agreement  was  to  travel  the  M.  district  ;  but  it 
was  admitted,  and  the  plaintiff's  had  a  verdict  for  the  50/. 
Upon  a  subsequent  application  to  the  Court  to  enter  a 
nonsuit,  the  rule  was  discharged,  and  Erie,  C.  J.,  said : 

•'  I  am  clearly  of  opinion  that  the  parol  evidence  which  was  objected 
to  was  admissible  for  the  purpose  of  ascertaining  the  subject-matter  to 
which  to  apply  the  contract.  It  was  not  tendered  or  admitted  for  the 
purpose  of  varying  the  contract  itself,  or  of  varying  the  sense  of  the 
words  used,  but  for  the  purpose  of  showing  what  the  circumstances  were 
under  which  such  wide  words  were  used,  and  of  apphing  those  wide 
words  to  the  circumstances.  The  agreement  saj's,  '  in  consideration  of 
my  entering  upon  your  employ.'  Those  words  are  very  wide,  and  might 
include  any  possible  employment,  menial  or  otherwise,  which  one  man 
could  undertake  for  another  :  but  it  is  not  likely  that  the  i)arties  meant 
that.  Then  parol  evidence  was  admissible  to  show  in  what  sense  those 
words  were  used,  and  being  admitted  it  showed  that  the  parties  meant 
that  the  defendant  was  to  enter  into  the  employ  of  the  plaintiffs  as 
traveller  in  their  trade  on  the  M.  journey.  The  written  contract  was 
drawn  up  with  reference  to  a  previous  conversation  and  proposal,  and 
the  parol  evidence  applies  the  written  words  in  accordance  with  that 
previous  i)roposal.  This  view  entirely  agrees  with  that  taken  by  the 
Court  of  Queen's  Bench  in  the  case  of  M'Donald  v.  Luiujhuttom  (./■), 
which  was.  if  I  may  so  speak  of  a  decision  to  which  I  was  myself  a  party, 
a  perfectly  sound  decision.  The  written  contract  there  described  the 
article  purchased  as 'your  wool,' and  parol  evidence  was  admitted  of  a 
previous  conversation  between  the  parties  to  the  efEect  that  the  wool 
about  which  they  were  contracting  consisted  partly  of  the  plaintiffs  own 
clip  and  partly  of  wool  purchased  from  other  persons.    The  parol  evidence 

(.>■)  28  L.  J.,  Q.  B.  293. 
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Parol  evi- 
denif  not 
admissiblf  to 
van-  written 
contract. 


EverA"  part  of 
a  writ  ton 
contract 
essential. 


Giraiid  v. 
Richmond. 


Parol  evi- 
dence ad- 
niis.«ihle  to 
annex  inci- 
dents, 


e.g..  Custom. 


was  ailinittcd  to  identify  tlie  siibjectniatter  of  the  contract,  tlie  words 
'your  Wind'  beinj;  wide  and  iudetiiiitc,  as  arc  the  words  'your  employ'  in 
the  contract  which  we  are  now  considering." 

But  whore  tlie  arjreement  is  sucli  tliat  it  is  recinirod  by 
the  Statute  of  Frauds  to  he  in  writing',  parol  evidence  is 
not  admissible  to  show  rcrlxtl  altrndioiis  of  it,  for  that 
would  be  a  direct  violation  of  the  statute  (y/).  And  the 
law  is  the  same  where  the  agreement  is  reduced  to 
writing,  whether  it  he  such  an  agreement  as  calls  for 
a  memorandum  or  not(^).  Moreover,  "it  seems  to  be 
unnecessar}'  to  inquire  what  are  the  cs.srutial  parts  of  the 
contract  and  what  not,  and  that  crt'ri/  part  of  the  contract, 
in  regard  to  which  the  parties  are  stipulating,  must  be 
taken  to  be  material "  (a).  Thus,  where  (/>)  a  written 
agreement  of  hiring  and  service  contained  stipulations 
for  t/rdfl/i  payments,  evidence  that  a  verbal  agreement 
for  qudrtt'rhi  payments  had  been  made,  was  rejected,  and 
the  fact  of  quarterly  payments  having  been  made,  was 
held  not  to  vary  the  rights  of  the  parties. 

But  although,  where  parties  agree  that  a  particular 
instrument  shall  contain  the  terms  of  the  contract,  parol 
evidence  cannot  be  given  to  add  to  or  diminish  those 
terms  {<•),  yet  it  may  be  given  to  (iinnx  iiiciilcnt.^,  as  it  is 
termed  {<!). 

Therefore,  in  all  contracts  of  hiring  and  service,  which 
do  not,  either  e.xpressly  or  by  necessary  implication  from 
the  terms  used,  exclude  the  custom  of  the  particular 
trade,  business  or  occupation,  with  reference  to  which 
the    contract    is  niadc,   i)arol  (ividence   is  admissible  to 

(«/)  Gosa  V.  Lord  yiu/nit,  .5  li.  &  Ad.  58 ;  Stowell  v.  liobhisoH,  3  Bing. 
y.'C.  928  ;  Slrad  v.  linul„,\  10  A.  A:  K.  57. 

(s)  CoHulrmi  uf  h'Kf/inifl'.i  nixr,  .'>  Rep.  2'>  ;  and  see  J.ofkrtt  V.  Xirklhl, 
2  Kxc.  !)■'{,  07.  Ihit  this  would  not  apply  to  a  nieniornndiun  niiide  hy  a  third 
party  »f  the  terms  of  the  hiring,  so  as  to  exclude  jjiirol  evidence  of  those 
tenns,  li.  v.  H'nnn/lr,  2  A.  &  K.  h\\. 

(a)   I'n-  I'arke,  H..  in  Af,iri,/,all  v.  h/ini,  C,  'S\.  \  W.  lOIt,  117. 

f*)    Oirniid  v.  lt,rhi>w,i,l,  2  ('.  H.  H.'}.'). 

\r)  Kran*  v.  RfM-,  ]..  U.,  7  ('.  I'.  \'M,  where  conM'rs.'ition  at  time  of  hiring 
was  held  to  Ik-  excludid,  as  there  was  a  contract  in  writiu^r. 

{d)  Hiilliin  V.  If'itnrii,  1  M.  it  W.  17');  see  the  cases  collected  in  the 
note  to  irii/f/femroif/i  v.  Jtalfinon,  1  Smith's  I^.  ('.  ;  and  Mctziier  v.  liolton, 
9  Kxc.  518'. 
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show  that  hy  the  custom  of  the  trade,  &c.,  the  contract 

is  liable  to  be  put  an  end  to  by  notice.     The  custom  with 

reference  to  notice  of  course  varies  in  different  trades 

and  occupations  (e).     Where  (/)  the  plaintiff  entered  into  Custom  with 

the  defendant's  service,  under  a  written  agreement  that  no^fjfg.  ° 

he  was  to  have  "6s.  a  week,  three  bolls  of  wheat,  to  joknsonw. 

set  potatoes  for  his  family's  use,  to  have  a  cow  kept,  ^l>^^t^«"^opp- 

house  and  firing  and  to  keep  himself  a  pig,  no  poultry 

to  be  kept,  his  wife  to  keep  the  museum  clean,  he  was 

to  keep  the  gardens  and  pleasure-grounds  in  clean  and 

good  order,  to  assist  in  the  stables,  and,  when  required, 

at  hay  and  corn  harvest,  and  to  make  himself  generally 

useful;  to  enter  12th  May,  1838;"  evidence  was  admitted 

to  show  that  the  plaintiff  was  by  custom  only  entitled 

to  a  month's  warning. 

Again,  in  {g)  an  action  for  wrongfully  dismissing  the  Hoicroft  v. 
editor  of  a  newspaper,  who  had  been  engaged  by  letter, 
evidence  was  admitted  to  prove  a  custom  that  editors, 
sub-editors  and  reporters  of  newspapers  were  always 
engaged  for  a  year,  unless  it  were  otherwise  expressed 
at  the  time  of  making  an  engagement. 

And  where  the  parties  signed  a  "memorandum  of  Parherw 
agreement  between  I.  and  Co.,  of  Leeds,  of  the  first 
part,  and  P.,  of  London,  of  the  second  part.  The  afore- 
said P.  engages  to  serve  the  said  L  and  Co.,  as  agent  or 
representative,  at  the  salaiy  of  150/.  per  annum  in  con- 
sideration thereof.  Also,  provided,  at  the  end  of  the 
year,  the  said  I.  and  Co.  find  the  said  P.  has  done  suffi- 
cient business  to  justify  them  in  recompensing,  by  making 
up  his  salary  to  180/.,  to  do  so,  being  a  donation  of  30/. 
to  his  present  stipulated  amount  of  150/.  :  "  it  was  held 
that  the  terms  of  the  agreement  did  not  exclude  a  general 


{v)  See  Moult  v.  HaUidaij,  (1898)  1  Q.  B.  125,  aud  other  cases  citeA,  post. 

(f)  Johnson  v.  Blenkcnsopp,  5  Jur.  870. 

{g)  Hoicroft  v.  Barber,  1  C.  tt  K.  4  ;  and  see  Baxter  v.  Kurse,  1  C.  &  K. 
13,  where  Tiudal,  C.  J.,  in  summing  up  to  the  jury,  said,  "  There  is  no 
doubt  that  where  there  is  a  general  understanding-  and  a  course  of  dealing, 
and  agreements  are  made  without  any  specific  stipulatinus  to  vary  them  from 
such  general  course  of  dealing,  they  are  iacluded  in  it." 
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Parol  evi(loiU( 
ndmissiMi'  to 
expliiiu  am- 
bii^iioiis 
ttriiis ; 

Grant  V. 
Maddox  ; 


not  to  con- 
tradict them  ; 


custom  in  the  tniile  ((lofriidiints  wt'i-e  woollen  nu'rchantsl, 
tlmt  oitluT  party  mi^lit  (K'tiTuiine  tho  service  upon  giving 
to  the  other  a  month's  notice.  And.  also,  that  the  ques- 
tion, whether  or  not  the  custom  was  excluded,  was  one 
for  the  Court  and  not  for  the  jury,  though  it  was  for  the 
jury  to  tind  the  existence  or  non-existence  of  the  custom 
alleged.  It  was  also  held,  that  the  30/.  to  be  given  at 
the  end  of  the  year  was  a  mere  gratuit}-,  for  which  no 
action  would  lie,  and  did  not  operate  in  any  way  to  exclude 
the  custom  (//). 

Upon  similar  principles,  parol  evidence  is  also  held  to 
be  admissible  to  explain  the  meaning  of  terms  used,  where 
an  ambiguity  is  raised  by  evidence  as  to  the  meaning  of 
those  terms  (/). 

Thus,  where  (./'),  by  a  written  contract,  the  plaiiitilV 
agreed  to  perform  at  the  defendant's  theatre,  and  the 
defendant  engaged  her  for  tlinu-  i/rur.s,  and  engaged  to 
pay  her  a  salary-  of  5/.,  (\l.,  and  7/  per  week  in  those 
years,  parol  evidence  was  admit tcil  to  show  that, 
according  to  the  understanding  and  custom  of  the 
theatrical  profession,  under  an  engagement  to  perform 
for  one  or  more  i/cars,  actors  were  only  paid  during  the 
theatrical  scdsoii. 

But  where  a  horse-trainer,  by  articles  of  a[>prenlice- 
ship,  which  were  in  a  common  form,  agreed  to  find  an 
api>rentice  sufficient  meat,  drink,  wages,  "lodging  and 
all  other  necessaries"  during  the  apprenticeship,  it  was 
held  that  evidence  of  a  custom  in  the  trade  that  a  master 
should  charge  the  apprentice  and  deduct  from  his  wages 
the  cost  of  "clothes  and  washing"  was  inadmissible  as 
being  inconsistent  with  the  terms  of  the  contract,  those 


(/.)  rrtrk-'i-  V.  Ihhrtsnn,  27  L.  J.,  C.  P.  236.  As  to  the  30/,,  see  Luke  v. 
(itmphrll,  .')  T,.  T.,  X.  S.  582, /wW,  where  n  promised  "gilt"  of  20/.  wa-s  held 
not  to  lio  a  gratuity. 

(i)   fhtilir/io*  v.Krmj),  3  Kxc.  lO.'i  ;  Siiiitfi  v.  Tlnniipunti,  8  P.  K.  44.  ')0. 

\j)  Grant  v.  Ma,l,l„.i,  1')  M.  k  W.  737.  .See  .Viin„  v.  .SVir/,  30  L.  J., 
Q.  I{.  '.».  See  nUo  Smith  V.  T/ionipsoii,  8  ('.  H.  44.  wlicrc  it  waH  iir-ld  to 
liave  l)een  properlv  left  to  a  jury  to  nay  wlietht-r  flic  pliiintilf.  a  rlt-rk.  had 
Imcii  jruilty  "I  a  misappropriation  of  money  intru«ttcd  to  liini  Ity  the  dctendnnt, 
Ills  nia'«f<r.  "/■</»•  l.uDiiirtu  piiiposm,"  in  having  npplii-*!  part  of  it  to  the  pay- 
ment of  Jiis  own  salary. 
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things  being  included  in  the  term  necessaries  which  the 
master  was  to  "find"  gratis.  And  the  master  was  not 
allowed  to  deduct  their  cost  from  the  wages  due  to  the 
apprentice  (A). 

And  it  would  seem  that  parol  evidence  is  not  admissible  not  to  vary 
to  contradict  or  vary  implied,  any  more  than  express,  ™l^if^  ^^''^' 
incidents  (1). 


The  Eelatioxship  created  by  the  Contract. — PART^'ER 
OR  Servant. 

Arrangements  are  frequently  made  between  masters  in   llowfarar- 
trade  and  brokers,  clerks,  travellers  and  other  agents  and  for  remime- 
servants  employed  by  them,  under  which  such  persons,   ^^^°-^^^^'" 
in  lieu  of  receiving  a  fixed  salary,  are  remunerated  by  a  portion  of,  or 
portion  of  the  sums  received  by  them  on  account  of  their  ou^'j^^Jgl'^ 
master,   or  by  a  percentage  on  their  earnings,  or  by  a   &l-,  make  him 
sum  calculated  with  reference  to  the  gross  or  net  profits 
of  their  master  or  principal,  or  some  part  of  such  profits, 
or  in  some  similar  method.     These  various  modes  of  pay- 
ment, which  are  generally  adopted  with  a  view  to  secure 
or  increase  exertion,  often  give  rise  to  a  question  how  far 
the  persons  whose  services  are  to  be  so  remunerated  are 
to  be  regarded  as  partners,  and  not  mere  servants  or 
agents  in  the  business. 

The  Partnership  Act,  1890  (53  &  54  Vict.  c.  89), 
contains  an  enactment  of  the  law  as  laid  down  by 
the  House  of  Lords  (/;0,  J^i^d  in  subsequent  cases  by 
which  numerous  decisions  referred  to  in  previous 
editions  of  this  book  have  been  overruled  or  become 
obsolete. 

Section  1  of  that  Act  defines  partnership  as  "the 
relation  which  subsists  between  persons  carrj'ing  on  a 
business  in  common  with  a  view  to  profit,"  and  by 
sect.  2  certain  rules  are  laid  down  to  which  regard  is  to  be 


{k)  Abbott  V.  Bates,  io  L.  J.,  C.  L.  117. 

(/)  Per  Blackburn,  J.,  in  Burgess  v.  Jl'ic/c/iam,  33  L.  J.,  Q.  B.  17,  23. 

(m)  Cox  V.  Hickman,  8  11.  L.  C.  268. 

M.S.  4 
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A  question  of 
the  intention 
of  the  parties 
as  expressed 
by  their  whole 
contract. 


luul  in  {letenninin<^'  wlietlier  a  partiiorship  does  or  tloes 
not  exist.     Ono  of  those  rules  is  us  follows  : 

The  receipt  l)y  a  persiMi  of  a  share  of  tlie  profits  of  a  Ijiisiiiess  is  prima 
fitrit'  evitleiice  tliat  he  is  a  partner  in  tlie  l)usinc.ss,  Init  tlie  receipt  of  such 
a  share  or  of  a  payment  contingent  on  or  varyinj;  with  tlie  profits  of  a 
business,  does  not  of  itself  make  him  a  partner  in  the  business  ;  and  in 
particular  .  .  .  (b)  A  contract  for  the  remuneration  of  a  servant  or  agent 
of  a  person  engage<l  in  a  business  by  a  share  of  tlie  profits  of  the  business 
does  not  of  itself  make  the  servant  or  agent  a  partner  in  the  business  or 
liable  as  such.  .  .  .  (d)  The  advance  of  money  byway  of  loan  to  a  pei-son 
engaged  or  about  to  engage  in  any  business  on  a  contract  with  that 
person  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profits  arising  from  carrying  on  the 
business,  does  not  of  itself  make  the  lentier  a  partner  with  the  person  or 
persons  carrying  on  the  business,  or  liable  as  such.  Provided  that  the 
contract  is  in  writing,  and  signed  by  or  on  behalf  of  all  the  parties 
thereto. 

Where,  therefore,  a  question  arises  between  the  parties 
to  an  agreement,  the  mere  fact  that  one  of  them  is  to 
receive  a  portion  of  the  profits  of  the  business  will  not 
be  conclusive  that  he  is  a  partner  in  the  l)usiness.  Like 
every  other  agreement,  the  whole  of  it  must  be  looked  at 
in  order  to  ascertain  its  meaning.  The  question  is  one 
of  the  intention  of  the  parties  as  shown  l)y  the  whole 
contract  (»).  The  receipt  by  a  person  of  a  share  of  the 
profits  of  a  business  is,  when  taken  by  itself,  evidence 
that  he  is  a  parluer  in  it,  and  if  it  is  the  only  piece  of 
evidence  before  the  Court,  it  is  evidence  on  which  the 
Court  must  act.  But  it  is  evidence  which  is  capable  of 
being  rebutted  by  other  circumstances,  and  if  there  are 
any  other  circumstances  to  be  considered,  they  ought  to 
be  all  fairly  considered  togetlier.  The  whole  scope  of 
the  agreement  and  all  its  terms  ought  to  be  looked  at 
before  any  presmiiptiim  of  intention  can  i)roperly  be 
made  at  all  ("). 

The  use  of  tlu!  word  "salary"  in  the  agreement, 
which    implies  payment  to  a   servant,  and  wliich   is    a 


(»)    Walker  v.  Ilirtrh,  27  f'h.  Dir.  401, 

(o)  BaiUley  v.  Cwiwlxlatcd  Bank,  3t<  Ch.  Div.  238  ;  Jiaiit  v.  Dans,  (1894) 
1  f'h.  393. 
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word  not  generally  applicable  to  partners  inter  sc,  is 
some  evidence  that  the  person  who  is  to  receive  it  was 
intended  by  the  parties  to  the  agreement  to  be  a 
servant,  and  not  a  partner,  of  the  person  carrying  on 
the  business  {})). 

An  agreement  by  which  a  person  was  to  receive  a  fixed 
salary  and  one-eighth  of  the  profits  of  a  business,  and 
was  also  to  pay  one-eighth  of  the  losses,  was  held  not  to 
make  him  a  partner,  taking  into  consideration  the  other 
terms  of  the  contract  {q). 

A  partner,  if  he  has  all  the  rights  incident  to  that 
position,  would  have  a  right  to  take  a  share  in  the  con- 
trol of  the  partnership  business,  but  a  servant  would 
have  no  such  right,  unless  under  some  special  contract. 
And  a  person  having  the  right  of  control  is  not  necessarily 
therefore  a  partner. 

Where,  by  a  written  agreement  between  Y.  and  J.,  it 
was  arranged  that  J.  should  have  certain  large  powers  of 
control  over  Y.'s  business,  and  should  take  charge  of  the 
office  work  and  keep  the  books  and  accounts  of  the  busi- 
ness, and  manage  and  control  the  financial  arrangements 
and  affairs  thereof,  and  should  be  entitled  to  draw  and 
be  paid  out  of  the  profits  of  the  business  for  sach  services 
the  sum  of  3/.  per  week,  it  was  held  that  the  presence 
of  the  clauses  giving  large  powers  of  control  did  not 
compel  the  Court  to  hold  that  a  partnership  was  intended 
between  the  parties,  and  that  therefore  J.  was  not  Y.'s 
partner,  and  that  the  contract  that  J.  should  receive  the 
weekly  payment  "  out  of  the  profits  "  was  equivalent  to 
a  contract  that  he  should  receive  a  "share  of  the 
profits"  within  the  meaning  of  the  enactment  above 
set  out  (?•) . 

Where   the   question   arises   not  between  the  parties  As  regard  third 
themselves  but  between  one  of  them  and  a  third  person,  persous. 
a  distinction  of  some  nicety  and  difficulty  of  application 

(p)  Hoss  V.  Farki/iis,  20  Eq.  331. 

[q]    Walker  v.  Hirsch,  27  Ch.  Dir.  461. 

(r)  Re  Young,  Ex  parte  Jones,  (1896)  2  Q.  B.  484. 
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to  the  circiunstances  of  imrtitulur  ciiscs  was  formerly 
held  to  exist  hetween  cases  in  which  the  a{j;reement  was 
that  the  servant  sliould  be  renunierated  by  a  })ortion  of 
the  net  profits  of  a  business  and  cases  in  which  the 
remuneration  depended  on  the  ^ross  earnin<j;s.  In  the 
former  case  a  servant  was  considered  to  be  a  partner  so 
far  as  to  br  liable  to  third  persons  as  such  ;  while  in  the 
latter  case  he  was  not  considennl  as  a  jjartner  even  with 
regard  to  third  persons.  The  drawing  of  this  distinction 
was  often  strongly  animadverted  upon,  and  since  the 
decision  of  the  House  of  Lords  in  Cox  v.  llirlcman  (.s) 
the  sup[)osed  rules  as  to  the  difference  between  gross  and 
net  profits,  so  far  as  they  afford  a  conclusive  test  of 
liability,  have  ceased  to  exist  (O- 

The  Partnership  Act,  1890  (53  c^  54  Vict.  c.  30),  con- 
tains the  following  provisions  as  to  persons  liable  by 
"  holdinii  out  "  : 


Servant's  riplit 
to  an  account. 


Sect.  14  (1).  Kvci y  one  who  by  woi-ds  spoken  or  written  or  by  conduct 
rei)re>eut.s  himself,  or  who  knfiwinjrly  sutfcrs  liimsclf  to  Ijc  represented,  ns 
a  i>aitner  in  a  particular  firm,  is  liable  as  a  partner  to  any  one  who  iuis 
on  tlic  faith  of  any  such  rejiresentation  fjiven  credit  to  the  firm,  whether 
the  representation  has  oi-  has  not  been  made  or  communicated  to  tlie 
l)ei-son  so  fjivinp  crc<Ut  by  or  with  tlie  knowledge  of  the  apparent  partner 
making  the  representation  or  suffering  it  to  be  mailc 

AVhere,  under  a  contract  of  hiring  and  service,  a  salary 
is  to  be  paid  in  proportion  to  the  profits,  the  servant  has 
a  right  to  claim  an  account  (»),  and  has  therefore  a  right 
to  overhaul  the  partnership  books  (r),  unless  by  agreement 
he  has  deprived  himself  of  that  right  {n). 


Apprkntick  or  Skrvant. 

Whether  tli<'  Another  (puistion,    which   was   fornu'ily  of  more   im- 

oram'irent'iri,"''  portanco  than  it  is  at  the  present  day,  though  even  now 

ship,  or  of 

U)   Cox  V.  Hickiuai,,  8  II.  I,,  r.  2G8. 

(/)  See  Lindley  on  J'urtiiprjfliip. 

(»«)   Jlannifftiin  v.  Cluirchwnrd,  29  L.  J.,  Cli.  021. 

\v)  Jiinfitoii  V.  Cirinfrll,  o  K<|.  ;J20. 

(ir)   Turwij  v.  H<iijl,'>j,  \  D.  J.  A:  Sm.  '.V.Vl. 
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it  may  often  arise,  is  whether  the  agreement  into  which  hiring  and 
the  parties  have  entered  was  intended  to  create  the  *'^^^'^^' 
relationship  of  master  and  apprentice,  or  master  and 
servant  (./•).  In  deciding  this  point  more  attention  is 
now  paid  to  the  main  object  of  the  parties  than  to  the 
language  used  by  them  (,//).  Formerly  it  was  held  that 
unless  the  word  "  apprentice  "  was  used,  the  contract 
might  be  considered  one  of  hiring  and  service  (^).  But 
the  cases  in  which  that  doctrine  was  laid  down  and  up- 
held have  long  been  over-ruled  (a) ,  and  each  case  is  now 
held  to  depend  upon  its  own  particular  circumstances  (b). 
If  the  parties  appear  to  have  contemplated  the  relation  depcpds  on 
of  master  and  apprentice,  then  the  contract  must  be  of*the  parties. 
considered  as  one  of  apprenticeship  (<•),  and  if  it  be  an 
imperfect  apprenticeship  it  cannot  be  treated  as  a  con- 
tract of  hiring  and  service.  If,  on  the  other  hand,  it 
appear  that  the  parties  contemplated  the  relation  of 
master  and  servant,  then  it  must  be  deemed  a  contract 
of  hiring  and  service  (d).  "Where  teaching  and  learning 
appear  to  be  the  primary  object  of  the  parties,  then, 
although  work  is  to  be  done  for  the  master,  the  contract 
is  to  be  considered  as  one  of  apprenticeship.  But  if 
working  for  the  master  appear  to  be  the  primary  object, 
and  teaching  and  learning  the  master's  trade  a  mere 
secondary  consideration,  the  existence  of  a  stipulation 
by  the  master  to  teach,  and  a  corresponding  stipulation 
by  the  servant  to  learn,  the  master's  trade,  will  nut  alone 
prevent  the  contract  from  being  considered  one  of  hiring 


(x)  As  to  the  difi'ereuce  between  an  apprentice  and  a  servant  with  regard 
to  discharge  for  misconduct,  see  pout,  Discharge  of  Servant. 

(//)  li.  V.  Xcthcr  Knutsford,  1  B.  c^-  Ad.  7:50. 

(;)  E.  V.  Little  Bolton,  2  Bott,  31G ;  R.  v.  Kcck.ston,  2  East,  298. 

(a)  R.  V.  Rainhavi,  1  East,  531;  R.  v.  Lnindon,  8  T.  Jl.  379;  11.  v. 
Crediton,  2  B.  &  Ad.  493  ;  R.  v.  Great  Wlshford,  4  A.  &  E.'.216,  223. 

[h)  R.  V.  Kiiafs  Lynn.  6  B.  &  C.  99  ;  R.  v.  Edimjalc,  10  E.  &  C.  739; 
R.  V.  Northoicram,  9  Q.  B.  24. 

{c)  R.  V.  BilhoroHiih,  1  B.  k  Aid.  llo  ;  R.  v.  Crediton,  2  B.  &  Ad.  493; 
R.  V.  Xeivton,  1  A.  ■&  E.  238  ;  R.  v.  Great  Wishford,  4  A.  &  E.  216  ;  R.  v. 
Ightham,  4  A.  &  E.  937  ;   It.  v.  Northoicrum,  9  U.  B.  24. 

{(I)  l\r  Bayley,  J.,  in  R.  v.  IvUkjh  Li/nn,  0  B.  &  C.  99  ;  see  R.  v.  Great 
Wishford,  4  A.  k  E.  222,  and  R.  v.  Xorihonrain,  9  Q.  B.  24. 
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and  service  ((').  Ami  if  a  iiuin  is  in  fact  a  mere  work- 
man, and  not  bound  by  apprenticeship  indenture,  his 
being  called  an  apprentice  by  the  usage  of  trade  and 
receiving  less  wages  for  seven  years  than  ordinary  work- 
men, will  not  make  him  an  apprentice,  so  as  to  exempt 
him  from  the  operation  of  statutes  merely  applicable  to 
workmen  (_/"). 

Tenant  or  Servant. 

Tiiiant  or  "Where    the    occupation    of    a  liouse   by  a  servant  is 

servant.  necessary  for  the  performance  of  his  services,  and  he  is 

re(|uired  to  reside  in  the  house  in  order  to  perform  those 
services,  the  occupation  being  strictly  ancillary  to  the 
performance  of  the  duties  which  he  has  to  perform,  his 
occupation  is  that  of  a  servant.  But  where  a  servant 
is  permitted  to  reside  in  a  house  of  his  employer,  the 
fact  that  iiis  occupation  of  the  house  is  in  part  remunera- 
tion for  his  services  does  not  prevent  his  occupation 
being  that  of  a  tenant  (//).  The  (piestion  whether  a 
servant  occupies  a  house  as  a  servant  or  as  a  tenant 
depends  in  each  case  on  the  terms  of  his  agreement 
with  his  master.  So  where  a  servant  occupies  premises 
belonging  to  his  master,  as  where  a  coachman  occupies 
rooms  over  a  stable,  or  a  gardener  an  outhouse,  or  a 
Se^^•aIlt  gatekeeper  a  lodge  in  the  park,  or  a  porter  a  lodge  at  the 

'^'T'llls'hf-  P^^*^^  8'1'te,  his  occupation  is  in  law  the  occupation  of  his 
lonjcin;:  to  master  (//).  So,  too,  labourers  living  in  cottages  on  the 
(loesiiot  farms  of  their  employer  who   were    permitted    but  not 

occupy  as  reiiuired  to  live  there  on  the  terms  that  they  were  to  give 

ttnant,  ^  ....  ,  •.  i 

up  possession  when  then*  employment  ceased,  and  were 
either  charged  a  reduced  rent  or  had  the  rent  deducted  from 

(«•)  J{.  v.(re(iHon,2  «.  A  Ad.  »'.i7  ;  A',  v.  n,ll„igh,ni,  :,  \.  ic  E.  676; 
R.  V.  Xoitfioirtfim,  9  H.  1\.  24. 

(/)   JlnmUluu  V.  (hilniiii,  17  FrnH.  M.  A:  Mel'.  70S. 

(//)  Jfiit/hrx  V.  Chnlhinti  O irmrir K ,  0  M.  A:  (i.  ■'>!  ;  Jlvhuuil  V.  Jdiii.i,  h 
M.  k  G.  \\2  ;  Snnfh  v.  Srqhill,  \..  U.,  10  (i.  «.  ATI. 

(h)  Itrrdr  V.  jUainiioiit,  lU  Enxt,  .34  ;  II.  v.  Star//,  2  Tniint.  329  ;  R.  v. 
JierM,  7  ('.  A:  1".  068  ;  J{.  v.  Athlrif,  1  V.  A:  K.  1»H  ;  Si.  Atnir  v.  Lmnrran 
Sftrirfi/,  .3  E.  &  IJ.  793;  nnfl  wf  f^n.Hr-.s  of  iJurpIary,  1  Russ.  on  Cr.  .See  also 
jm^'ht  V.  Slatrrl,  29  L.  .1..  Q.  I!.  K.I. 
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their  wages,  were  held  not  to  occupy  as  servants  but  as 
tenants  (/).  And  such  servants,  when  dismissed  from 
the  service,  have  no  right  to  continue  in  the  occupation 
of  their  houses  as  tenants,  nor  are  they  entitled  to  notice 
to  quit  (,/ ).  Nor  are  they  entitled  de  jure  to  a  reasonable 
time  allowed  them  for  the  removal  of  their  furniture,  &c. 
But  if  they  go  on  simply  for  that  purpose,  and  do  not 
remain  an  unreasonable  time,  or  exclude  their  master, 
they  could  perhaps  not  be  treated  as  trespassers  (A).  So, 
under  the  law  of  settlement,  the  occupation  of  a  tene- 
ment connected  with  and  ancillary  to  the  service,  would 
not  confer  a  settlement,  though  it  would  if  wholly  uncon- 
nected therewith  (/).  And  a  Wesleyan  minister  in  the 
occupation  of  a  house  rented  by  the  circuit  stewards,  did 
not  thereby  gain  a  settlement  by  renting  a  tenement,  he 
being  in  the  position  of  servant  to  the  circuit  stewards  {m). 
So  a  servant  at  an  annual  salary,  who  resided  in  two  nor  is  he 
rooms  within  the  walls  of  a  lighthouse  to  take  care  of  ^'''}^^  *°  P'^"'' 

"  _  rates, 

the  light,  was  held  not  liable  to  be  rated  as  occupier, 
his  occupation  being  that  of  his  master  (;t).  But  a 
servant  was  held  liable  to  poor  rate  who  took  a  house 
not  belonging  to  his  master,  although  his  master  paid 
the  rent  (o). 

Upon  similar  principles,  it  has  been  held  that  a  servant  nor  qualified 

to  be  overseer. 

(i)  Marah  V.  Edconrt,  24  Q.  B.  D.  147. 

(./)  Maijhew  v.  Siittle,  4  E.  &  B.  347,  and  JT/iUe  v.  Bailei/,  30  L.  J., 
C.  P.  253,  post.  As  to  the  right  of  a  master  to  turn  out  his  servant  by 
force,  see  Doiialdson  v.  Williams,  1  Cr.  &  M.  345.  lu  an  action  bi-ought  by 
the  servant  against  the  master,  the  defendant  may  obtain  an  interlocutory 
injunction  to  restrain  him  from  remaining  on  the  i)remises,  or  a  mandatory 
injunction  ordering  him  to  go,  CoUison  v.  JJ'arn'n,  (1901)  1  Ch.  812. 

(/j)  Doc  V.  M'Kacg,  10  B.  &  C.  721.  See  as  to  turning  a  servant's  goods 
out  of  a  house  occupied  by  him  as  servant,  Lake  v.  Campbell,  5  L.  T.,  X.  S. 
582.  As  to  recovering  possession  of  small  tenements,  see  1  &  2  Vict.  c.  74 ; 
of  school  houses,  &c.,  23  &  24  Vict.  c.  136,  ss.  13,  14. 

{I)  li.  V.  Seacroft,  2  M.  &  S.  472;  It.  v.  Minster,  3  M.  k  S.  276;  E.  v. 
Cheshnnt,  1  B.  &  Aid.  473  ;  R.  v.  Iken,  2  A.  ^-  E.  147  ;  R.  v.  Terrott,  3 
East,  506  ;  R.  v.  I'onsonhn,  3  Q.  B.  14  ;  and  cas.  cit.  Archhold's  Poor  Law. 

{m)  R.  V.  Tiverton,  30  L.  J.,  M.  C.  79.  The  interest  of  such  an  occupant 
is  determinable  by  a  demand  of  possession.  Doe  v.  Jones,  10  B.  i:  C.  718; 
Ferr;/  v.  Shipivay,  28  L.  J.,  Ch.  000. 

(«)  R.  v.  Tynemouth,  12  East,  46  ;  R.  v.  Field,  5  T.  E.  587  ;  R.  v. 
Shepherd,  1  Q.  B.  170. 

(o)  R.  V.  Lynn,  8  A.  &  E.  379  ;  R.  v.  Fishopton.  9  A.  &  E.  824. 
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who  occupies  a  tenement  of  his  master  in  part  payment 
of  his  services,  and  as  subservient  to,  and  necessary  for, 
[hv  pt'rfornumce  thereof,  and  not  nujrely  as  matter  of 
convenience,  is  not  a  '*  substantial  liouscholder  "  within 
43  Eliz.  c.  2,  s.  1,  so  as  to  be  appointed  overseer  (;>). 
jfa;/fuir  v.  "Where  S.,  a  brewer,  bv  an  agreement,  reciting  that  he 

,  was  m  possession  of  a  messuage  and  premises  whereon 

servant  in  the  sale  of  beer  and  porter  had  been  for  some  time  last 
a' u^uT  ""*  1^^^^  ^"^  ^^^^"  ^^^^'^  carried  on  and  conducted  by  U.  for 
and  on  S.'s  account,  agreed  that  M.  might  from  the  date 
of  the  agreement  enter  into  and  upon  the  said  premises, 
and  carry  on  and  conduct  thereon  such  trade  or  business 
for  S.  in  the  place  and  stead,  in  the  same  manner,  and 
with  and  upon  the  same  privileges  and  terms  as  V .  had 
theretofore  done,  until  the  agreement  should  be  deter- 
mined and  put  an  end  to  by  one  month's  notice  on 
either  side  ;  and  the  agreement  also  contained  stipula- 
tions that  M.  should  take  all  his  beer  from  S.,  and  not 
part  with  the  trade  or  premises  without  S.'s  consent, 
and  on  receiving  notice  to  put  an  end  to  the  agreement 
should  (|uietly  give  up  possession  of  the  premises,  trade 
fixtures,  etc.,  without  requiring  any  payment  from  S.  : 
it  was  held  both  by  the  Queen's  Bench  and  Exchequer 
Chamber  to  be  abundantly  clear  that  there  was  no 
relation  between  the  i)arties  but  that  of  master  and 
servant,  and  that  M.  could  not  niaintain  trespass  against 
S.  for  entering  without  a  month's  notice,  as  he  had  no 
such  possession  as  would  enable  him  to  mahitain  such 
action  (7). 
Ji'/,,fr  V.  The  plaintiff  was  manager  and  agent  of  the  Sweden1)org 

''"''''  Society,  and  the  defendants  were  six  of  the  committee  of 

a  H<H i.ty  the   society,  wliich  was  established   for  the  purpose   of 

allowed  U)         printing  and  i)nblishing  the  works  of  Emanuel  Sweden- 
not  ttnont.        borg.     The  soci(;ty  having  resolved  to  purchase  a  house 
and  establish  a  library  and  reading-room  for  the  use  of 

( p)  Jl.  V.  Spiinrif,  L.  R,,  1  (I.  IJ.  72.     Sec  the  converse  cnse,  Jl.  v.  irall, 
1  B.  A;  <'.  123. 

(v)  J/""/"'/  V.  Sn/flr.  i  K.  A:  15.  :JI7. 
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members,  and  a  shop  at  which  their  publications  might  JFJiitc  v. 
be  stored,  published  and  sold,  advertised  for  a  librarian  ^^^^' 
and  storekeeper ;  and  the  committee,  who  were  the 
governing  body  of  the  society,  on  6th  July,  1854,  resolved, 
"  That  the  person  to  be  appointed  should  have  premises, 
rent  and  tax  free,  in  a  good  situation.  That  35  per  cent, 
should  be  allowed  to  the  storekeeper  on  all  books  sold  out 
of  shop,  but  not  on  donations  or  half-subscriptions  ;  he 
making  such  arrangements  with  booksellers,  agents  of 
the  society,  as  the  committee  should  from  time  to  time 
determine.  To  carry  on  a  retail  business  in  other  new 
•church  works  and  general  literature  for  his  own  benefit. 
The  committee  to  guarantee  150/.  for  the  first  year." 
The  plaintiff  offered  himself  for  the  situation  ;  and,  at  a 
meeting  of  the  committee  held  on  13th  July,  1854,  it  was 
resolved,  "  That  Mr.  White,  of  Glasgow,  be  elected  the 
storekeeper  and  agent,  on  the  general  terms  mentioned 
in  the  resolution  passed  at  the  preceding  meeting  of  the 
6th,  with  such  modifications  as  may  be  mutually  agreed 
upon,  and  that  he  be  requested  to  meet  the  committee  as 
•early  as  possible  to  arrange  the  final  terms,  and  to  assist 
in  looking  for  a  proper  house."  The  plaintiff  was  accord- 
ingly appointed,  and  re-appointed  from  year  to  year, 
with  slight  variations.  The  minute  of  his  re-aj)point- 
ment  in  1857  was  in  these  terms  : — "  That  Mr.  AYhite  be 
manager  for  the  ensuing  year,  at  a  salary  of  75/.  a  year, 
and  six  months'  notice  of  separation  on  either  side."  In 
1855  the  society  purchased  a  house  which  was  assigned 
to  trustees  for  them.  On  taking  possession,  the  ground 
rioor  was  used  as  a  shop  or  warehouse,  the  first  floor  as  a 
library  and  reading-room,  and  the  upper  rooms  were 
occupied  by  the  plaintiff",  by  permission  of  the  society. 
Above  the  door  of  the  shop  there  was  painted  in  large 
letters,  "  Swedenborg  Society,"  and  on  the  posts,  "Wil- 
liam White,  bookseller  and  publisher."  The  plaintiff 
occupied  the  premises,  and  carried  on  his  business  there. 
Disputes  arose  among  the  members  of  the  society,  in 
which  the  plaintiff  was  involved.    Resolutions  were  i^assed 
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and  rescinded  ;  and  linully,  at  a  meeting  of  the  com- 
mittee, at\Yhich  the  phiintiff  was  present,  it  was  resolved, 
"  That  Mr.  AVliite  he  now  dismissed,  and  that  he  he 
required  forthwith  to  quit  the  society's  house  in  B.  Street, 
and  to  remove  his  own  stock  and  property'. "  Thereupon 
formal  notice  in  writing  was  given  to  the  plaintilY  of  such 
dismissal  and  to  quit  the  premises,  and  possession  was 
taken  and  kept  till  SOth  Novemher,  when  the  plaintiflf 
forcibly  re-entered.  Proceedings  were  then  taken  against 
him  in  Chancery,  and  an  injunction  obtained,  under 
which  he  was  obliged  to  give  up  possession  ;  and  he  then 
brought  an  action  of  trespass  for  the  taking  and  retain- 
ing possession  previous  to  2Gth  November.  But  he  was 
nonsuited,  as  he  was  a  servant  only,  and  his  occupation 
was  the  possession  of  the  society,  and  the  nonsuit  was 
afterwards  upheld  by  the  Court;  Erie,  C.  J.,  observing, 
"  The  distinction  is  extremely  important  between  grant- 
ing an  estate  to  a  person  and  the  case  where  the  owner 
of  the  premises  places  him  in  the  premises  for  the 
purpose  of  enabling  him  to  perform  the  duty  which 
he  is  employed  to  do.  In  the  latter  case  he  has  no 
estate  "  (/•). 

A  servant  who  has  been  put  into  possession  of  a  house 
or  other  premises  by  his  master  cannot  of  course  dispute 
his  master's  title,  nor  that  of  his  master's  devisee  («).  If 
lie  wish  to  do  so  he  must  first  give  up  possession  (0- 

Oflicers  and  servants  of  government  who  are  juiiiiitted 
to  occupy  houses  belonging  to  government  as  part 
remuneration  for  their  services  may  be  considered  as 
occupying  as  tenants  witliin  the  Reform  Act,  2  AVill.  i, 
c.  45,  s.  27,  but  not  if  they  are  minirrd  to  occupy  them 
with  a  view  to  the  more  etVicient  performance  of  their 
duties  (»). 


(>•)    Jfhitc  V.  Jtailnj,  .'{0  L.  J.,  V.  V.  2.'):{. 

(»)  J)i>r  V.  Jinr/niiorr,  9  A.  &  K.  fi02.  This  nile  docs  not  merely  apply  to 
ejectment,  Jirlaticij  v.  For,  2  ('.  It.,  X.  S.  7<i«. 

{<)  Jtoe  V.  Jitiijtiip,  :\  A.  k  E.  188  ;   Itw  v.  Jiirchnwre,  uhi  xuprn. 

(m)  lluyhcK  V.  ('hiitham,  .'i  M.  A:  O.  o4  ;  Jfobtoii  v.  Jo»r»,  ihid.  112; 
Bridijeuutcr  v.  J>iirn„/,  .'Jl  J,.  ,J.,  ('.  V.  »r.. 
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■  But  a  hall-keeper  to  the  guildhall  of  a  borough  who  Hall-keeper 
occupied  a  house  (communicating  with  a  yard   at  the  otfboiwdi 
back  of  the  guildhall)  which   was  originally  built  as  a  not  entitled 
residence  for  and  was  always  occupied  by  the  hall-keeper 
for  the  time  being,  who  was  elected  annually,  and  had  the 
exclusive  control  of  the  house,  and  paid  rates  and  taxes, 
but  no  rent,  his  occupation  being  considered  as  part  pay- 
ment for  his  services,  and  being  necessary  for  the  due 
discharge  of  his  duties,  was  held  to  occupy  as  servant  and 
not  as  tenant,  and  therefore  not  entitled  to  a  vote(r). 

And  it  has  been  held  that  one  of  the  six  preachers  of  nor  preacher 
Canterbury  Cathedral,  who  had  a  stipend  of  32L  a  year,  cltSrat'^^' 
in  lieu  of  '201.  a  year  and  a  house,  and  held  his  office 
during  good  behaviour,  was  not  entitled  to  a  county  vote,     . 
he  being  merely  in  the  position  of  a  servant  (ir). 

General  Hiring,  Yearly  Hiring,  etc. 

Where  no  time  is  limited  either  expressly  or  by  impli-  A  .general 
cation  for  the  duration  of  a  contract  of  hiring  and  service,  ^^^^f,  H^^ 
the  hiring  is  considered  as  a  general  hiring,  and  in  point  year. 
of  law  a  hiring  for  a  3'ear  (r).      This  rule  is  applicable  to 
all  contracts  of  hiring  and  service,  whether  written  (y)  or 
unwritten,  whether  express  or  implied,  and  whatever  be 
the  nature  of  the  service  ;  and  is  not  confined  to  servants 
in  husbandry,  but  extends  also  to  domestic  (z)  and  other 
servants,  such  as  clerks  and  others  (a).     But  it  is  not  an 
inflexible  rule,  and  does  not  apply  where   the  contract 
contains  stipulations  inconsistent  with  the  application  of 
it,  or  where  from  some   well-known  custom  upon   the 

(v)  Clark  V.  £H>y  St.  Edmunds,  1  C.  B.,  X.  S.  23. 

(ir)  Hall  \.  Lewis,  31  L.  J.,  M.  C.  45.  But  now  under  section  3  of  the 
Eepresentation  of  the  People  Act,  1884,  a  service  franchise  has  been  created 
by  which  a  man  iuliabitiug  a  dwelling-house  by  virtue  of  any  office,  service,  or 
employment,  mav  for  parliamentary  purposes  be  deemed  to  occupy  as  tenant. 

{x)  Co.  Lift.  42  b;  Faurett  \.' Cash,  5  B.  &  Ad.  904  :  LiUeij  v.  Ehvin, 
11  ^i.  B.  742.  There  is  scarcely  a  case  upon  the  subject  of  settlement  by 
hiring  and  service  in  which  this  rule  is  not  admitted ;  and  it  is  never  denied 
in  any  oue  of  them. 

(y)  EldcrtoH  v.  Emmens,  6  C.  B.  175  ;    13  C.  B.  495. 

(s)  See  R.  v.  V'orfcld,  5  T.  R.  506. 

(«)  Htdtman  v.  Bonhwis,  2  C.  &  P.  511. 
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subject  the  parties  may  be  considered  to  liave  contracted 
witli  reference  to  such  custom,  and  tlms  to  have  excluded 
its  application  (//).  And  as  we  shall  presently  see,  a 
yearly  hiring  may  in  general  be  terminated  by  giving  the 
customary  notice. 

Nor  does  the  rule  apply  to  cases  in  which  there  has 
been  a  service,  but  xo  con  trait  of  hiring,  and  no  circum- 
stances from  which  a  contract  can  be  implied  (c).  And 
therefore  where  (>/)  an  assistant-surgeon  brought  an 
action  against  his  employer  for  the  amount  of  salary  due 
to  him,  and  no  specific  contract  of  hiring  was  proved, 
but  evidence  was  given  of  the  service,  and  it  appeared 
that  after  the  plaintiff  had  been  some  time  in  the  defen- 
dant's service  he  was  taken  ill  and  went  to  the  hospital, 
and  never  returned  nor  was  asked  to  return  to  his 
employment,  and  that  he  had  been  paid  different  sums  of 
money,  but  not  at  any  fixed  or  delhiite  periods  :  although 
it  was  contended  on  the  part  of  the  defendant  that  the 
evidence  showed  a  yearly  hiring,  and  therefore  that  the 
plaintiff,  having  left  his  situation  before  the  end  of  the 
year,  could  not  recover  any  part  of  his  salary,  yet  it  was 
held  that  there  was  no  evidence  to  sliow  a  hiring  for  a 
year,  and  the  plaintiff"  recovered  for  the  time  he  had 
actually  served. 

And  a  contract  of  hiring  cainiot  be  presumed  when;  the 
circumstances  tend  rather  to  rebut  such  a  presumption,  as 
where  paupers  have  been  taken  to  live  with  their  relatives 
or  others  out  of  charity  {r),  or  where  the  agreement  was 
for  cohabitation  and  uoi  merely  for  service  (/). 

But  where  there  has  been  a  scrricc  for  more  than  a 
year,  and  wages  paid  without  any  express  contract  of 


(I,)   liiuln-  V.  yinnr,  0  >I.  v<t  G.  9:}'). 

(r)  At  tlierc  wore  in  /Irmtou  V.  Cn/h/rr,  -1  Hinff.  309. 

(ft)  Jhiif/ii/  V.  Iliinincl/,  1  M.  &  W.  !}U6  ;  nuu  hcc  Jtroxliam  v.  Wagstaffc, 
5  jnrixt,  Ml'). 

(r)  R.  V.  J'lfmintfer,  2  Uott,  269  ;  Jt.  v.  irn/Ziill,  2  Bott,  271  ;  Burr. 
S.  C.  491  ;  1  W.  I'.l.  200  ;  Ji.  v.  .Stokolrtf ,  0  T.  K.  7.')7  .  It.  v.  Itichniyhall, 
TEnxt,  .17.*J:  It.  V.  S„w,  1  H.  &  .\l(i.  178.' 

(/)  It.  V.  Xoithuuigjirtd,  1  If.  A:  Ad.  012  ;  JUadshaw  v.  JIai/ivard, 
Cnrr.  A:  M.  .')91. 
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hiring,  it  may  be  presumed  that  such  service  was  under 
a  contract  for  a  ycarhi  Jiirinfi  (//). 

And  so  ^vhere  there  Jtas  clearly  hcen  a  contract,  but  not  Where  con- 
for  any  definite  time,  a  yearhj  hiring  may  be  inferred  (/<),  iie^'^i^eV"'' 
and  slight  circumstances,  such  as  an  agreement  to  find  ycmii/  iming: 
clothes  (0,  will  strengthen  that  inference.     And,  if  the  l*,""^™!^  ' 
bargain  be  originally  made  for  an  entire  year,  but  there  iiidng. 
is  also  a  provision  that  in  a  given  event,  it  shall  be  com- 
petent to  the  parties,  or  either  of  them,  to  put  an  end  to 
or  suspend  the  service  for  a  part  of  the  year,  the  mere 
existence  of  this  condition  will  not  render  it  the  less  a 
hiring  for  a  3'ear ;  a  conditional  hiring  being  the  same, 
for  most  purposes,  as  an  absolute  hiring  until  the  condi- 
tion is  acted  upon  (,/). 

And  this  presumption,  that  a  general  hiring  is  a  hiring  Presumption 
for  a  year,  may  be  greatly  strengthened,    where   there  "^y'^'''ii"iy 

'-'        '  <J  o  J  o  7  ^  hirmg  may 

appears  to  be  some  general  custom  applicable  to  the  be  strength 
particular  trade,  business  or  occupation  in  which  the 
servant  is  engaged  to  hire  such  servants  by  the  year,  and 
evidence  of  such  custom  is  always  admissible  (/;) ,  Thus,  Hnxter 
where  (/)  the  plaintift"  was  engaged  by  the  defendant,  at 
a  weekly  salary,  to  edit  a  new  periodical  publication, 
evidence  was  admitted,  on  the  part  of  the  plaintiff,  to 
show  that  it  was  the  custom,  in  the  case  of  editors  and 
other  persons  regularly  employed  on  newspapers,  to 
engage  them  for  the  whole  year.  But  as  it  did  not 
appear  that  the  custom  applied  to  new  publications,  the 
Jury  found  a  verdict  for  the  defendant,  on  the  ground 


{(/)  JR.  V.  !>///,,  o  T.  K.  327  :  Ji.  v.  Zowy  IVhutton,  5  T.  E.  447;  R.  v. 
Foidhton,  L5  East,  449;  see  Ji.  v.  Sf.  Mnrtin,  Leicester,  8  ]}.  k  C 
677. 

(//)  R.  V.  Mnccksfeld,  3  T.  R.  76  ;  R.  v.  ArdituiUm,  1  A.  &  E.  260  : 
R.  V.  Neicton,  10  B.  &  C.  838. 

(i)   U.  V.  IVorJidd,  5  J'.  11.  506. 

0)  R.  V.  Byker,  2  B.  &  C.  114  :  R.  v.  Ossett  cum  Gawthorpe,  4  B.  &  Ad. 
216 ;  R.  V.  St.  mien's,  Aiichhnal,  4  B.  &  Ad.  718  ;  R.  v.  Walbottle,  9  Q.  B. 
248  ;  R.  V.  Sandhurst,  7  B.  &  C.  o'u  ;  and  see  R.  v.  Jlcrstinoiiceaux. 
7  B.  &  C.  551. 

(A-)  It  must  be  proved  by  iustauces,  and  cannot  he  supported  by  evidence  of 
opinion  merely,  C'uiinuif/ham  v.  Fonblniique,  6  C.  &  P.  44. 

(/)  Baxter  \.  XHrse,\  C.  &  K.  10;  see  Uolcroft  v.  Baybcr,  1  C.  &  K.  4. 
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tliat  the  pliiintifY  was  not  liired  for  a  year,  and  an  ajipli- 
eation  for  a  new  trial  was  refused  (/»). 

"Where  the  only  circumstance  from  whicli  the  intended 
duration  of  a  contract  of  hiring  and  service  can  be 
inferred  is  the  reservation  of  wages  weekly,  it  must  be 
taken  to  be  weekl}-  hiring  {n).  As  where  a  man  hired 
himself  to  a  plumber  and  glazier,  who  was  to  find  him 
board,  lodging  and  washing  at  G.s.  per  week,  summer  and 
winter  (f)  ;  or  where  the  hiring  was  merely  at  so  much  a 
week  [p) ;  or  where  the  servant  was  to  live  with  his 
master,  who  was  to  find  him  board  and  lodging,  and  pay 
him  "Is.  ivL  a  week  (7)  ;  or  where  a  servant  in  husbandry 
was  to  serve  for  the  weekly  wages  of  4s.,  board,  wash- 
ing and  lodging,  except  in  the  harvest  month,  when  his 
wages  were  to  be  increased  to  lO.s.  6d.  per  week,  and 
then  again  reduced  to  4s.  (;•)  ;  or  where  the  hiring  was 
at  8s.  a  week,  and  two  guineas  for  the  harvest,  to  do 
anything  the  gardener  should  set  him  about  (s)  ;  or 
where  a  gardener  having  asked  20/.  a  year,  his  master 
refused  that,  but  agreed  to  give  him  so  much  a  week  (t)  ; 
or  where  a  man  agreed  "  to  accept  the  situation  as  fore- 
man of  the  works  of  R.  &  Co.,  and  to  do  all  that  lays  in 
my  power  to  serve  them  faithfully  and  promote  the 
welfare  of  the  said  lirm  on  my  receiving  a  salary  of  '21.  a 
week  and  house  to  live  in  "  (»). 

But  where  w^ages  are  calculated  by  piece-work  and 
paid  weekly,  such  weekly  payment  will  not  constitute  a 
weekly  hiring  (r). 


(>w)  6  M.  &  G.  n:{o ;  and  see  IfilHums  v    Jli/rnr,  7  A.  &  E.  177 

(m)  As  to  the  notire,  if  any,  necessary  to  t*-rminatc  a  weekly  hiring,  see 
cases  of  weekly  t<uan(ies  ;  lliiffrll  v.  .Iniiitsteud,  7  C  &  1'.  oG ;  Tmciicw 
CatiipMl,  :i  ('.'  ]{.  il'21  ;  Jo,„>,  v.  J/iV/.v,  10  C.  H.,  .\.  S.  788. 

(o)  J{.  V.  Jlrdhiim,  Hiirr.  S.  f.  O.').}  ;  2  l5ott,  292. 

\p)  11.  \.  yrwloN  Tow, I/,  2  T.  11.  »')3;  li.  v.  Ofiiham,  2  T.  11.  622; 
Jl.  V.  Jfinilitin/,  2  Ka.st,  12.'i  ;  Ji.  v.  Jlilrfuini,  12  East,  3-'>l ;  see  also  liaxfer 
V.  yumr,  G  .M.  A:  (r.  !».'!.'>. 

{f/)   Ji.  V.  J'iirf:/rr/,inr/i,  0  East.  382. 

(r)  R.  V.  JhMnhill,  3  .M.  &  S.  243. 
«)  R.  V.  J.iimhiih,  \  M.  i\:  S.  31.'i. 

\t)   li.  T.   Warmxmtrr,  G  15.  &  V.  77. 

(fi)   Kvnm  V.  7^/f,  I,.  U..  7  C.  V.  138. 

(r)    Wmhurtfin  v.  llcyworth,  G  il.  B.  D.  1. 
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And  if  there  is  anything  in  the  contract  of  hiring  to  or,  where 
show  that  it  was  intended  to  be  for  a  year,  the  reserva- 
tion of  weekly  wages  will  not  control  it.     As  where  the  fortnight 
hiring  was  at  8s.  per  week  the  ij ear  round,  with  liberty  to 
go  on  a  fortnight's  notice,  this  was  held  to  be  a  yearly 
hiring  (u-).     So  where  the  hiring  was  at  weekly  wages,  or  month's 
with  a  stipulation  for  a  month's  notice  to  determine  the  0^-1.^^^' 
contract,  on  the  ground  that  it  was  a  hiring  of  which  no 
certain  portion  of  time  could  be  predicted  for  its  duration, 
it  was  consequently  a  general  hiring,  which  the  law  says   . 
is  a  hiring  for  a  year  (x).     And  the  mere  fact  of  receiving 
wages  monthly  is  not  inconsistent  with  a  yearly  hiring  ; 
a  contract  for  a  year  with  monthly  payments  is  still  a 
yearly  contract  (i/). 

Where  the   hiring   is   a  yearly  hiring,   it  cannot,  in  Yearly  hiring 
general,  be  put  an  end  to  by  either  party  before  the  end  temiuated 
of  the  year  (z).     If,  therefore,  on  the  one  hand,  a  master  before  the 
wrongfully   dismiss   his    servant    during   the   year,   the  year; 
servant  may  maintain  an  action  against  him  for  such 
wrongful  dismissal,  and  a  jury  would,  in  some  cases,  be 
justified  in   assessing  his    damages    at   the    amount    of 
wages  which  he  would  have  earned  had  he  been  allowed 
to  serve  to  the  end  of  the  year  (a).     Whilst  on  the  other 
hand,  a  servant  wrongfully  quitting  his  master's  service, 
or  rightfully  dismissed  for  misconduct  during  the  year, 
cannot  recover  any  wages  for  the  portion  of  the  year 
during  wdiich  he  has  served  (b) . 

Where   the   defendant   having    established    smelting  Dou-n  v. 

Flnto. 

{w)  R.  V.  Birdhrooke,  4  T.  R.  245. 

{x)  R.  V.  Hnmpreston,  5  T.  R.  205  ;  R.  v.  Great  Yarmouth,  o  M.  &  S. 
114  ;  R.  V.  Fershore,  8  B.  &  C.  679. 

(y)  Davisy.  Marshall,  4  L.  T.,  N.  S.  216. 

(r)  Buckingham  v.  Surrey  and  Hants  Canal  Co.,  46  L.  T.,  N.  S.  885. 
Even  where  a  steward  at  80/.  per  annum  was  hired  "  three  months'  notice 
required  on  each  side,"  it  was  held  that  the  three  months  must  end  with 
the  year,  Forgan  v.  Burke,  12  Ir.  C.  L.  E.  495.  But  see  Keo)i  v.  Hart, 
Ir.  R.  2  C.  L.  138 ;  3  C.  L.  3.s8. 

(rt)  See  Beeston  v.  Collyvr,  4  Bing.  309.  The  action  for  wrongful  dismissal 
is  treated  of,  post. 

(h)  Spain  v.  Arnott,  2  Stark.  256  ;  Turner  v.  Robinson,  6  C.  &  P.  15  ; 
5  B.  &  Ad.  789  ;  Ridgway  v.  Rungcrford  Market  Co.,  3  A.  &  E.  171  ; 
Lilley  V.  Elwin,  11  Q.  B.  742. 
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works  at  Ciirtliiit^eiiii,  in  Spain,  offered  to  employ  the 

plaintiff   as  fori'inan,  l)y  IclliT,  containinj;  the  following 

passages :    "  I    should     re(juire   you    to    enter   into    an 

engagement  to  remain  with  me  for,  at  least,  tJircr  if<ars, 

at  nitf  option  ;  salary,  "i^O/.  per  annum."     It  was  held, 

that  this  did  not  enable  the  defendant  to  put  an  end  to 

the    service    at    his    will,   ])ut    that   it    was   a    yearly 

hiring,    with    an    option    for    the   defendant   to   require 

the   ])laintiff's    service    for   three   years,  or   to   put  an 

end    to  it   at    the    expiration    of    the    lirst,    second    or 

third  year  (c). 

in  thf  all-  The  ahove-mentioned  rule  is,  however,  subject  to  an 

g'tipulatioiior     exception  in  some  cases  of  service  of  the  Crown  {d)  and 

custom  as  to      jj^  eases  in  which  the  agreement  of  hiring  is  subject  to 
notice.  •       ,      •  -1  .,?,,"' 

some   stipulation,  either  express  or  implied   b}'  custom 

(evidence  of  which,  as  we  have  already  seen  {e),  is  in  all 

cases  admissible  if  not  inconsistent  with  the  contract), 

enabling    either  party    to  determine   the   contract    bj' 

notice  ( / ).     In  such  cases,  if  the  contract  is  determined 

In'  a  notice,  in  accordance  witli  the  cust(^m.  the  servant 


(c)  Boun  V.  riuto,  9  Exc.  327.  In  Cook  v.  Paxton,  4  II.  &  X.  S68,  under 
an  afnc'^'iHiit  hv  tlie  Anny  Works  f'orps,  to  lie  sulijict  to  tlie  Mutiny  Act  and 
the  .\rticlcs  of  War.  ami  wliicli  also  containtil  a  stipulation  as  to  notico  to 
quit,  the  men  were  considfit'il  only  to  l)c  futitled  to  notice  accordin;^  to  tin- 
a;(i<inient,  and  not  to  a  formal  discliarji:!'  sucii  as  i.s  contemplateil  by  tiie 
Mutiny  Act.  An  agreement  for  twelve  niontlis  rrrlnhi,  "after  wliicli  time 
either  party  sliiill  he  at  liherty  to  terminate!  this  ac^reement  by  pivin;^  to  the 
other  a  tlircf  months'  notice  in  writiuf;.  '  was  held  to  tcrmiiuite  at  the  end  of 
the  year  without  any  notice,  LaiKjtoii  v.  ('nrlrtoii,  L.  U.  !)  K\.  ')7.  See 
Jtroirii  V.  Si/t)ioiiti,  jxist,  p.  70. 

(d)  Servants  of  the  Crown,  civil  a.*)  well  as  military,  except  in  sjjccial  case* 
where  it  is  otherwise  provided  by  law,  hold  their  oflices  mily  durinj!:  the 
pleasure  of  the  (,'rown.  So  where  a  consular  afr<nt  .vas  entra;,'ed  for  a  jjcriod 
of  three  years  certain  it  was  held  that  the  contract  was  detenninable  at  the 
pleasure  of  the  Crown,  Dinui  v.  A'///.,  (1H'.»<>)  1  (i.  H.  IKJ;  Goiihl  \.  Stmirt, 
(18'.ir,)  A.  C.  .')7').  liut  a  naval  otliccr  cannot  resij^n  his  c.-.mmission  without 
permissiim  from  the  Crown,  llntraou  v.  CIukcIiHI,  (1892)  2  (I.  W.  114. 

{e)  Ante,  p.  46. 

(/)  A  custom  whenrhy  either  party  to  thr  hirinjr  f>f  a  domestic  servant  is 
entitled  to  determine  the  scrvict!  at  tin-  end  of  tlie  tirst  cidendar  month  by 
notice  jfivcn  at  or  before  the  expiration  of  the  first  lorlnijrht  would  not  be 
inconsistent  with  the  well-known  custom  of  a  month's  notice  or  a  month's 
wages,  anil,  if  proved,  would  probably  be  held  to  be  ri'asonahlc.  There  is  no 
such  notorious  custom  to  that  cfTei  t,  that  the  Court  will  take  judicial  notice 
of  it.  Its  existence  is  a  (|UeHfion  of  fact  which  must  be  prove<l  by  evidence  in 
any  parfiiular  case  in  which  reliance  is  placinl  on  it,  Moull  v.  ll(illi(l<iij, 
(1898)  1  Q.  B.  125. 
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is  entitled  to  recover  wages  for  the  fractional  portion  of 
the  year  during  which  he  has  served. 

Thus,  in  the  case  of  domestic  and  menial  servants.  Domestic 

with  regard  to  whom  there  is  a  well-known  rule,  founded  ^^'^^'^'^*^' 
solely  on  custom,  that  their  contract  of  service  may  be 

determined  at  any  tunc  by  giving  a  month's  warning  or  moutli's 

paying  a  month's  wages  (r/),  if  their  contract  of  hiring  ^ai'iH^o  oi" 

is  so  determined,  they  are  entitled  to  a  proportionate  wages, 

amount  of  wages  for  the  time  they  have  served.     But  wrongfully 

it  is  conceived  to  be  i:)erfectly  clear,  notwithstanding  a  ^f^"*'^\'Jo  ^°^' 

■■••''  °         ieit  all  wages, 

notion  to  the  contrary,  which  is  believed  to  be  not  un-  not  merely 
common,  that  a  domestic  or  other  yearly  servant  wrong- 
fully quitting  his  master's  service  forfeits  all  claim  to 
wages  for  that  part  of  the  current  year  during  which  he 
has  served,  and  cannot,  after  having  wilfully  violated 
the  contract  according  to  which  he  was  hired,  claim 
the  sum  to  which  his  wages  would  have  amounted  had 
he  kept  his  contract,  merely  deducting  therefrom  one 
month's  wages. 

This,  at  first  sight,  may  appear  rather  harsh  to  some ; 
but  it  is  believed  to  be  not  only  the  law,  but  far  more 
consistent  with  common  sense  and  common  honesty  than 
-to  allow  a  man,  at  one  and  the  same  moment,  to  break  a 
contract  and  claim  a  benefit  under  it,  especially  when, 
upon  merely  giving  notice  to  his  master,  and  paying  (or 
agreeing  to  allow  his  master  to  deduct  from  the  amount 
due  to  him)  a  month's  wages,  he  could  leave  at  any  time ; 
and  the  practical  effect  of  adhering  to  the  strict  letter  of 
the  law  is  merely  to  compel  the  servant  to  give  his  master 
notice  when  he  wants  to  leave,  which  can  be  but  little 
trouble  to  him,  and  will,  in  most  cases,  save  the  master  a 


{(j)  Fdwcctty.  Cash,  5  B.  &  Ad.  908;  Beeston  v.  Colh/er,  4  Bing.  313; 
Turner  v.  Mnson,  U  M.  &  AY.  112;  Melznerv.  Bulion,  9  Exc.  ol9,  .520. 
iSemble,  it  should  be  a  cahndar  month's  wages.  See  Gordon  v.  Totter,  1  F.  &  F. 
644,  in  which  Hill,  J.,  directed  the  jury  that  they  must  give  a  cook  as  damages 
for  wrongful  dismissal  the  accruing  wages  up  to  the  time  when  she  was 
discharged,  and  a  calendar  month's  wages  in  addition,  without  board  wages, 
as  a  master  had  a  right  to  discharge  a  servant  simply  by  payment  of  a  month's 
wages  in  addition  to  the  accruing  wages  up  to  the  time  of  the  discharge. 

M.S.  5 
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Who  are 
within  rule  ns 
to  menial 
servants. 

Gardener  is. 


Huntsman  is. 

y^ieoll  V. 
Greaves. 


{j^reiii  deal  of  unnecessarv  iiicoiivcuitiici^  und  ti'ouMe,  and 
sometinu'.s  loss. 

No  j^eiuTul  rule  can  l»i'  laid  down  as  to  who  do  and  wlio 
do  not  come  witliin  the  catt'^'ory  of  donicstic  or  menial  (//) 
servants.  Each  case  nuist  depend  upon  its  own  cin-inn- 
stances.  It  has,  however,  heen  held  (/)  that  a  head 
gardener,  at  100/.  a  year,  who  resided  in  a  detached 
house  l)elon{:;in;:^  to  his  master  within  his  master's  domain, 
and  had  the  privilege  of  taking  in  apprentices,  and  had 
taken  two  apprentices  for  a  year  at  15/.  premium  and  had 
live  under-gardeners  employed  for  his  assistance  in  the 
garden,  was  a  menial  servant,  and  only  entitled  to  a 
month's  warning.  Again,  it  has  been  held  (./)  that  the 
hiring  of  a  huntsman  by  the  master  of  the  old  Berkshire 
foxhounds  on  the  following  terms  might  be  terminated  at 
a  month's  notice.  The  terms  were,  "  100/.  a  year  ;  draft 
hounds;  house;  coals  and  bones;  leave  to  keep  a  pig ; 
two  coats ;  two  waistcoats ;  two  pair  of  breeches  ;  two 
pair  of  boots ;  one  cap  ;  one  whip  ;  one  pair  of  spurs." 
In  giving  judgment  in  that  case  Erie,  C.  J.,  said: 

"The  point  is  whether  the  ph\iiitiff  is  in  tlie  class  of  servants  spoken  of 
in  the  cases  antl  in  treatises  as  doniestic  or  menial  servants,  becjiuse  it  is 
cstahlishe<l  law  that  a  hiriiif,'  for  a  year  uf  any  person  in  that  eliuss  is 
subject  to  the  condition  tliat  cither  jiartj'  may  determine  it  by  f^ivinR  a 
month's  notice  or  a  months  waives.  Now  is  the  j)lainii(T  in  that  class  of 
Bervants  .'  In  the  excellent  treatise  on  Mastcrand  Servant  by  Mr.  Manley 
Smith,  it  is  stated  that  '  no  ^^^ncral  ndc  can  be  lai<l  dnwn  as  to  who  do 
and  who  do  not  come  within  the  cate;,'ory  of  menial  servatits.'  If  Bcems 
to  me  that  the  reason  of  tin-  tjeneral  rule  in  these  cases  is,  that  there  are 
some  contracts  of  service  which  brinjj  tlie  parties  into  close  |»roximity 
with  one  another,  and  whidi,  tlioii^'h  such  association  may  be  valuable, 
renders  it  the  interest  of  both  that  the  contract  shnnld  bi-capable  of  beinj^ 
determined  before  the  end  of  the  year. 


(/i)  The  ndjectivo  "  menial  "  is  fomiefl  from  the  word  "  meiny  "  (ho*^  Sliak- 
Bpeare,  Kin^  I.tar,  Act  2,  So.  A  — Karl  of  Knit :  '•  They  suniinoned  up  their 
meiny,  Ktrai^ht  Uiok  hor»e,")  which  comes  from  the  old  French  nicisni-c  or 
maJMnee  (l/jw  l^itin,  nninsionutn)  meaning  "houAchold."  See  SkeaCs 
£li/uiol</ffiral  Ihrtionary. 

(t;  y<iii  Ian  v.  Ablrlt,  2  C'r.,  M.  iV  R.  h\  :  see  Johuauit  v.  JUnikcmopp, 
I'iwT.  SJO,  (iittf,  p.  47.  In  I'liirrr  v.  Liiiiixiouiir,  iVJ  L.  T.  Kcp.  'Mit,  a 
potman  nt  a  puhii( -iMiiise  was  held  to  he  "a  domestic  or  menial  Hervunt " 
within  8«€t.  In  of  the  Kmplovers  and  Workmen  Act,  IHl!}. 

U)  y*coU  V.  Greaiet,  17  '('.  li.,  N.  «.  27. 
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"Where  the  duties  of  the  servant  are  such  that  he  is  required  to  be  Xicoll  v 
frequentlj'  near  his  master,  if  any  ill-feeling  should  arise  between  them  Greavvs. 
the  presence  of  the  servant  would  be  a  constant  source  of  irritation  to  the 
master  ;  and,  on  the  other  hand,  it  may  happen  that  a  well-intentioned 
servant  may  have  a  dissatisfied  master  constantly  finding  fault  with  him, 
and  the  sooner  he  is  free  from  such  service  the  greater  will  be  his  happi- 
ness. The  law  is  mutual,  and  it  is  to  the  advantage  of  both  parties  that 
such  a  contract  when  it  turns  out  that  the  connection  is  incompatible  with 
comfort  on  either  side  should  be  determinable  by  a  month's  notice.  Does 
a  huntsman  then  come  within  that  description  of  servant  ?  It  seems  to 
me  that  he  would  have  to  come  frequently  into  communication  with  the 
person  who  keeps  the  hounds,  and  if  the  huntsman  w-ere  so  minded  he 
might  make  the  keeping  of  the  hounds  a  source  of  irritation  instead  of 
enjoyment  to  the  person  who  keeps  them.  I  take  into  my  mind  also  the 
fact  that  there  might  be  masters  of  hounds  who,  if  anything  wrong  were 
done,  might  be  very  violent,  and  give  great  annoyance  to  those  who  were 
dependent  on  them.  I  think  in  such  case  it  would  be  to  the  advantage 
of  the  servant,  if  he  had  a  proper  spirit,  to  be  able  to  say,  '  This  is  treat- 
ment I  cannot  submit  to  and  I  will  leave  your  service  at  the  end  of  a 
month.'  Now  I  think,  therefore,  a  huntsman  comes  within  that  class 
or  description  of  servant  to  which  I  have  been  referring,  In  the  Tax 
Acts  he  is  considered  within  the  class  of  servants  of  luxury  in  respect 
of  whom  the  master  is  assessed,  as  contra-distinguished  from  servants 
engaged  in  husbandry,  for  whom  he  is  not  assessed." 

His  Lordship  then  referred  to  Nowlan  v.  Ahlett  and 
Johnson  v.  Blenkensopp,  and  added : 

"  I  think  these  cases  explain  the  ground  of  my  decision  that,  although 
the  plaintiff  contracted  for  a  yearly  hiring  at  lOOZ.  a  year  and  was  to 
receive  bones  and  other  perquisites,  which  contemplated  the  continuance 
of  the  service  for  a  year  ;  yet,  as  he  comes  within  the  class  of  menial 
servants,  it  was  with  the  understood  condition  that  the  hiring  might  be 
determined  at  any  time  if  a  month's  notice  was  given." 

But  a  jury  of  the  county  of  Surrey  have  held  (/t)  that  Farm  bailiff 
a  gentleman  was  not  justified  in  giving  only  a  month's  ^^^' 
notice  to  a  farm  hailiif,  and  gave  a  verdict  for  a  year's 
wages.     And  the  Court  of  Exchequer  has  held  {I),  so  far  Governess 
as  the  question  is  to  be  treated  as  a  matter  of  law,  that  a  ^^^- 
governess,  at  60Z.  a  year  and  board  and  lodging,  does  not 
fall  within  the  rule  by  which  a  menial  or  domestic  servant 
may  be  discharged  with  a  month's  notice  or  a  month's 


\k)  Louth  V.  DrummomI,  Kingston  Spring  Assizes,  1849  (see  Tiiiwn,  March 
28),  coram  Parke,  B.,  who  left  it  to  the  jmy. 
(/)  Tuddx.  Kerrich,  8  Exc.  151. 
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Tutor. 

Housekeeper 
t.>  liotel. 


Custom  ap- 
pliialtle  in 
otlur  ca.-i«. 


roniniercial 
travelKr 
three  mouths 


A;;(nt  in 
woollen  tradt 
one  month. 

Newspaper 
printer,  &c. 


K.lit.. 


wnp;es.  The  p(\sition  Nvliich  slie  holds,  the  .station  she 
occupies  hi  ft  family,  unci  the  manner  in  which  such  a 
person  is  usually  treated  in  society,  certainly  place  her  in 
ft  very  different  situation  from  that  which  mere  menial 
and  domestic  servants  hold.  The  same  may  bo  said  of  a 
tutor.  In  Ireland  it  has  been  held  that  the  housekeeper 
to  a  large  hotel  was  not  a  menial  servant  (;»)•  B»t  in 
these  and  similar  cases  an  arranpjcment  should  be  made 
at  the  time  of  hirinf^  as  to  the  notice  expected  or  required, 
or  intended  to  be  given. 

In  cftses  to  which  the  custom  applicable  to  domestic 
servants  does  not  apply,  and  in  wliich  no  specific  agree- 
ment has  been  made  as  to  the  notice  to  be  given  for  the 
purpose  of  determining  the  contract,  that  question  must 
be  determined  by  the  cu.stom  applicable  to  the  particular 
trade  or  calling  with  reference  to  which  the  service  is  to  be 
rendered.  Thus  evidence  has  been  admitted  of  a  usage  of 
trade  enabling  a  master  to  dismiss  a  commercial  traveller, 
at  150/.  a  year,  upon  giving  three  months'  notice  (»)• 
Evidence  lias  also  been  admitted  of  a  custom  in  the 
woollen  trade  to  dismiss  an  agent  at  a  month's  notice  (o). 
And  in  Murtimcr  v.  Pnncctt  (ii),  evidence  was  given  to 
show  that,  where  no  condition  was  expressed  in  the 
agreement  of  hiring,  it  was  usual  to  give  a  printer 
(newspaper)  one  month's,  or  at  least  a  fortnight's  notice, 
a  publisher  three  months,  and  a  sub-editor  to  the  end  of 
the  current  year,  and  the  jury  gave  the  plaintiff,  wlio 
filled  all  these  places,  one  month's  wages. 

In  II<tUiu(iK  V.  lioJiinson  {<])  the  plaintiff,  who  was 
engag<!d  by  the  defendant  as  editor  of  the  Funn  ami 
Ilomr  at  2/.  10«.  a  week,  was  held  entitled  to  damages 
for  wrongful  dismissal,  based  upon  the  view  that  six 
months'  notice  should  have  been  given  to  him. 


im)  LatcUr  v.  Lintteti,  Ir.  Rep.,  10  C.  L.  188. 
(m)   Mrliiin-  V.  linlton,  9  E.\C.  61N. 
\o)  I'nrker  v.  JI,/,rt,o„,  '27  L.  J.,  C.  1*.  23G. 
{/>)  Q   U.,  Xi.M  I'nus  June  18,  IHftG. 

(ly)  H.  ]\.,  Nisi  rriu.t,  Febniary  '23,  1884  ;  Foximuruc  v.  f'lr.ion,  in  Times 
L.  Kep   GJ7. 
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"With  regard  to  clerks,  juries  in  London  generally  find  Clerks, 
that  they  are  entitled  to  three  months'  notice,  though,  of 
course,  that  custom  may  be  excluded  by  the  terms  of  a 
particular  hiring  (;•)•     A  clerk  to  a  telegraph  company 
was  held  to  be  entitled  to  one  month's  notice  (s). 

By  analogy  to  the  rule  which  prevents  a  yearly  Analogy  to 
tenancy  from  being  determined  before  the  end  of  the  yeart?  jSr"^ 
year,  it  is  sometimes  contended  that  particular  yearly 
hirings  can  only  be  determined  in  a  similar  manner. 
This  point  will,  in  most  cases,  depend  upon  the  custom 
of  the  trade  or  business  in  question.  But  where  a  school- 
master was  appointed,  by  trustees  of  a  school,  on  the 
following  (among  other)  terms  :  "  The  trustees  shall  pay 
you  at  the  rate  of  55/.  per  annum,  and  no  more,  so 
long  as,  by  mutual  consent,  you  shall  retain  the  office 
of  master,"  &c.,  "  the  appointment  to  be  subject  to 
termination  by  three  months'  notice  from  either  party," 
— it  was  held  that  the  three  months  need  not  terminate 
with  the  year  (t).  And  Coleridge,  J.,  in  holding  the 
analogy  of  tenants  from  year  to  year  not  to  be  applicable  pUcable. 
to  the  case,  said:  "  Nothing  is  said  in  the  resolution  or  iieason, 
letter  that  the  notice  is  to  be  given  to  terminate  at  the 
end  of  a  year.  No  doubt  there  is  a  rule,  with  respect  to 
tenants  of  land  from  year  to  year,  that  a  notice  to  quit 
must  be  to  quit  at  the  end  of  a  complete  year.  But  no 
authority  has  been  adduced .  to  show  that  such  a  rule  is 
applicable  to  notices  to  quit  in  all  cases.  In  the  case  of 
land,  there  would  be  great  inconvenience,  arising  from 
the  nature  of  the  property  and  the  course  of  husbandry, 
to  allow  the  relation  of  landlord  and  tenant  to  be 
terminated  at  an}^  time  ;  but  with  regard  to  a  school,  it 
must  be  of  great  importance  that  a  master,  wdio  has 
done  some  act  not  sufficient  to  justify  immediate 
expulsion,    should   not   be   allowed   to   continue   in   his 

(>•)  Fairmcui  v.  Oakford,  29  L.  J.,  £xc.  459. 

(«)    Vibvrt  V.  Eastern  Tiler/raph  Co.,  1  Cab.  &  E.  17. 

(0  Jii/aii  y.  JcHki)iso)/, '2o  L.  J.,  Q.  B.  11.  See  Forgaii  v.  Burke,  and 
Eeon  V.  Hart,  ante,  p.  63,  note  (r) ;  and  Bridyes  v.  Fotts,  83  L.  J.,  C.  P. 
338,  348. 
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office  until  the  expirjition  of  tlie  current  year.     It  seems, 

therefore,  to  me,  that  the  trustees  are  juslilied  in  giving 

a  three  months'  notice  to  terminate  the  schoohnaster's 

holding  at  any  time  during  the  year." 

Yearly  liiriti,'         It  liiis  heeu  held  that  an  agreement  of  hiring  (whereby 

niinaUHi  at        wine  merchants  hired   a  counuercial  traveller)  "to  be 

end  of  first        binding    between   the   said   parties    for   twelve   months 

year. 

certain  from  the  date  thereof,  and  continue  from  time 
to  time  until  three  months'  notice  in  writing  be  given  by 
either  party  to  determine  the  same,"  may  be  terminated 
at  the  end  of  the  first  twelve  months  by  three  months' 
notice  (»)• 


How  FAR  THE  Master  is  hound  to  fini>  ^\'()KK  fou  the 

Servant. 

Implie'<l  ion-  A  contruct  of  hiring  does  not  necessarily  include  a 

to  find  work.'  Stipulation  that  the  master  will  find  work  for  the  servant, 
though  such  a  stipulation  may  sometimes,  in  cases  where 
no  definite  terms  have  been  made  as  to  this  matter,  be 
implied  from  other  stipulations  or  expressions  to  he 
found  in  the  contract.  But  when  parties  have  put 
into  writing  the  terms  upon  which  they  agree,  it  is  a 
dangerous  thing  lightly  t(j  imply  wluit  they  have  not 
expressed. 

The  rule  of  the  Court  as  to  implying  stipulations 
in  contracts  has  been  thus  laid  down  (/)  by  Lord 
Esher,  M.  11. : 

"  A  IsiTKi:  nunil)C'r  of  cftHOH  hnvi-  l)een  citpd,  in  some  of  wliiili  tlic  C'ourt 
implied  a  stipulation,  and  it)  otlirrs  refused  to  do  so.  In  itiy  opinion  it 
is  uwIi'Hs  to  cite  such  rases  so  far  as  tliey  merely  show  that  in  the 
particular  ciW(!  an  impliralioii  was  or  was  not  made.  The  only  use  of 
citing  such  eases  is  wliere  they  lay  down  tin;  rule  an  to  such  itn plications. 
a|x>n  which  the  Court  will  net  in  denlinK  with  the  particular  cane  before 


((/)  liroini  V.  Sifiiwii*,  29  I<.  J.,  f.  P.  251. 

(r^  llamlim  V.  '/row/,  (181)1)  2  (i.  H.  4HH.  In  fliis  .m-o  n  firm  of  lirewcrs 
ngrcfd  to  mII  to  tin'  pliiintitft  nil  the  prains  niii<lc  hy  them, at  rcrUiin  pricrs  for 
the  ne,\t  ten  yonm  ffijlowin^  tin-  a^ccnicnt ;  and  tin;  Conit  rcfii.scd  to  imply  a 
t<Tm  in  the  rontnirt  to  the  elfirt  tliat  the  hrewer-  wfiuld  not  liv  uny  vcdimtury 
art  of  their  own  um  hy  a  (tale  of  their  hrewery;  prevent  tiirmselTes  from 
continuing  the  x.ile  of  gniin*  to  the  i)liiinti(f'<  fortlie  period  mentioned. 
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it.  I  Iiave  for  a  long  time  understood  that  rule  to  be  that  the  Court  has 
no  right  to  imply  in  a  written  contract  any  such  stipulation  unless,  on 
considering  the  terms  of  the  contract  in  a  reasonable  and  business 
manner,  an  implication  necessarily  arises  that  the  parties  must  have 
intended  that  tlie  suggested  stipulation  should  exist.  It  is  not  enough  to 
say  that  it  would  be  a  reasonable  thing  to  make  such  an  implication.  It 
must  be  a  necessary  implication  in  the  sense  that  I  have  mentioned.  In 
the  case  of  The  JIoo)Tock{w),  Bowen,  L.  J.,  laid  down  the  principle 
upon  which  such  implications  must  be  made  in  terms  which  seem  to  me 
to  be  really  an  expansion  of  the  terms  I  have  used,  and  with  which  I 
entirely  agree." 

Thus  (.r)  where  two  parties  mutually  agreed  for  a  fixed 
period  that  one  should  employ  the  other  as  his  sole 
agent  for  the  sale  of  coals  at  Liverpool,  and  that  the 
latter  would  not,  during  the  continuancy  of  his  agency, 
act  as  agent  there  for  the  sale  of  any  other  steam  coal, 
the  House  of  Lords  held,  upon  consideration  of  all  the 
terms  of  the  contract,  that  no  term  could  be  implied  in 
it  binding  the  employer  to  keep  his  colliery,  or  to  do 
more  than  emplo}^  the  other  party  as  his  agent  in  the 
sale  of  such  coals  as  he  sent  to  Liverpool. 

But  in  another  case  (y)  the  defendant  agreed  to  employ 
the  plaintiff  for  five  years  as  agent  and  traveller  for  the 
sale  of  the  various  goods  "  manufactured  or  sold  "  by  the 
defendant  as  should  from  time  to  time  be  forwarded  by 
the  defendant  to  the  plaintiff.  The  payment  of  the 
plaintiff  was  to  be  a  percentage  on  the  goods  which  he 
sold  for  the  defendant.  Two  years  after  the  agreement 
the  defendant's  factory  was  burnt  down,  and  in  conse- 
quence he  gave  up  business.  There  being  no  reference 
in  the  agreement  to  the  defendant's  factory,  and  the 
plaintiff's  employment  not  being  confined  to  articles 
manufactured  by  the  defendant,  the  Court  held  that  no 
condition  having  reference  to  the  continued  existence  of 
the  defendant's  factory  could  be  implied  in  the  agree- 
ment ;  and  the  plaintiff's  payment  being  by  com- 
mission the  defendant  remained  bound  to  send  him  a 

{tv}   The  Moorcock,  14  P.  D.  64. 

ix)  Rhodes  v.  Forwood,  1  App.  Cas.  256. 

\y)   Turner  V.  Goldsmith,  (1«91)  1  Q.  B.  o44. 
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reasonable  amount  of  samples  to  enal)le  liim  lo  earn 
the  commission. 

The  word  "employ"  is  capable  of  more  than  one 
meanin^i,  but  the  use  of  this  word  in  a  contract  of  hiring 
does  not  necessarily  bind  the  master  to  lind  work  for  the 
servant  durinj:;  the  continuance  of  the  contract. 

A  company!.')  a;^M-eed  to  "retain  and  employ"  the 
plaintilY  as  their  attorney  at  a  fixed  yearly  salary  in  lieu 
of  rendering  an  annual  l)ill  of  costs  for  the  business 
transacted  by  him  for  the  company,  for  which  salar\'  he 
was  to  advise  and  act  for  the  comj^any  on  all  occasions 
in  all  nuitters  connected  with  the  company,  with  certain 
exceptions.  The  House  of  Lords  held  that  though  the 
company  were  bound  to  pay  the  agreed  salary  for  at  least 
a  year,  they  were  not  bound  to  supply  the  plaintilY  with 
business  as  an  attorney  and  solicitor  at  all  events,  or  to 
require  his  services  as  attorney  or  solicitor  whenever 
they  had  occasion  for  the  advice  or  services  of  an 
attorney  or  solicitor. 

So,  too,  where  the  defendants  agreed  to  contiinie  to 
engage  and  employ  the  plaintiff  as  their  representative 
salesman  for  four  years  at  a  salary  of  200/.  a  3'ear,  and 
before  the  expiration  of  that  period  refused  to  give  him 
any  work  as  their  representative  salesman,  though 
willing  to  pay  the  agreed  salary,  the  Court  of  Ajipeal 
were  of  opinion  that  the  defendants  were  not  bound  by 
the  contract  to  provide  the  plaint ilT  wiih  any  work  (a). 


(r)  Eminem  v.  Elderton,  13  C.  If.  I!).').  "Wliitlicr  iin  nprn-nicnt  liy  ii 
coniprmy  t<>  employ  n  pnrticiildr  solicitor  for  all  tlii-ir  Imsiiuss  iiiul  lo  continue 
to  do  NO.  liowcvtr  iiu'oninitriit  In-  niifjht  prove  to  be  in  pliysical  health  or 
otherwi-e,  until  they  could  convict  him  of  some  positive  niisronduct,  would  bo 
enforced  by  the  Court  was  douht<d  by  Lord  Cairns,  \..  C,  in  EIry  v.  I'omlire 
Gorrnimriit  Striiritil  I.ij'r  .tusiiifitirr  f'u.,   1    Kx.   I).  SS. 

(«)  Tnnirix.  Siiinlo,,,  (lOOlj  2  K.  H.  C.o.'t.  In  l.a>/nuall  r.  Wilkimoii, 
80  I,.  T.  Kep. .').'),  the  defendant  enjfaffed  the  jilaintitf  as  a  commercial  traveller 
for  a  certain  term  on  payment  ol  a  fixed  salary  and  a  tixeil  allowance  ns 
tmvellinjf  expen-iti.  (In  tindini;  the  matter  unprolifahle  they  cea^-d  to  j^ivo 
the  plaintiff  any  emi)loynient  but  continued  to  |my  him  the  salary.  The 
plaintiff  sued  them  for  damajres  done  to  his  trade  c(  nnection  by  their  refusal 
to  Mnd  him  on  jounievs  and  for  loss  ot  the  amount  of  the  allowance  of  travel- 
ling expense*  which  lie  would  have  saved.  Hicham,  J.,  held  the  action 
uutounilid. 


HOW  FAR  MASTER  IS  BOUND  TO  FIND  WORK  FOR  SERVANT.  73 

A  duty  on  the  master  to  provide  work  for  his  servant 
may,  however,  be  implied  from  other  terms  in  the 
contract  such,  for  instance,  as  the  method  of  paying 
wages,  where  the  payment  is  to  be  l)y  commission 
according  to  the  amount  of  work  done  (/>)  ;  or  from  the 
nature  of  the  employment  {<■) . 

An  agreement  to  pay  certain  stipulated  wages  in 
proportion  to  the  work  done  does  not  necessarily  imply 
an  obligation  on  the  part  of  the  master  to  find  work  so  as 
to  enable  the  servant  to  earn  wages. 

Thus,  where  (d)  the  defendant,  who  was  the  owner  of  a  Agreement 
colliery,  entered  into  an  agreement  with  the  colliers  and 
workmen,  and  amongst  others  the  plaintiff,  whereby  the  Tai/ior. 
said  owner  retained  and  hired  the  said  other  parties 
thereto  "  to  hew,  work,  fill,  drive,  and  put  coals  and  do 
such  other  work  as  may  be  necessary  for  carrying  on  the 
said  colliery  as  they  shall  be  required  or  directed  to  do 
by  the  said  owners,  or  their  viewers  or  agents,  at  the 
respective  rates  and  prices,  and  on  the  terms,"  &c. 
following :  "  First.  The  said  owners  agree  to  pay  the 
said  hereby  hired  parties  once  a  fortnight,  upon  the 
usual  and  accustomed  day,  the  wages  by  them  to  be 
earned,  at  the  following  rates,  viz." — (specifjang  the 
rates,  with  regulations  as  to  the  manner  of  working). 
"Fifth.  The  said  parties  hereby  hired  shall,  during  all 
the  times  the  pit  shall  be  laid  off  work,  continue  the 
servants  of  the  said  owners,  subject  to  their  orders  and 
directions,  and  liable  to  be  emploj^ed  by  them  at  such 
work,  as  they  shall  see  fit.  Sixth.  The  said  hewers 
hereby  hired  shall,  when  required,  except  when  pre- 
vented b}^  sickness  or  other  sufficient  unavoidable  cause, 
do  and  perform  a  full  day's  work  on  each  and  every 
M'orking  day,  or  such  quantity  of  work  as  shall  be  fairly 
deemed  equal  to  a  day's  work,  not  exceeding  eight  hours, 
and  shall  not  leave  their  work  until  such  day's  work,  or 

(b)  2'unier  v.  Goldsmith,  supra,  note  (//). 

(c)  Buiiiiuig  V.  Lijric  Theatre  L(L,  71  L.  T.  Hep.  396. 

(d)  iriU'tamson  v.  Taylor,  a  Q.  B.  175. 
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quantity  of  work,  is  fully  i)erfonne(l  or  fiiiisliod  to  the 
extent  of  each  man's  ubility  ;  and  in  default  thereof, 
each  of  the  said  parties  hereby  hired  and  so  making 
default  shall,  for  every  such  default,  forfeit  and  pay  to 
the  said  owners  2.s'.  6f/.  The  pit  to  commence  coal  work 
at  such  times  in  the  mornin<^  as  shall  ho  required  to  suit 
the  trade."  Then  followed  other  clauses  not  material 
here.  It  was  held  that  the  agreement  contained  no 
promise  on  the  part  of  the  defendant  to  employ  the 
plaintiff  at  reasonable  times  for  a  reasonable  number  of 
workin<j;  da3's  dnrinf;  the  term,  and  that  no  action  would 
lie  ap;ainst  the  defendant  for  not  doing  so,  although  the 
plaintiff  was  thereby  unable  to  earn  wages. 
But  wages  jj^it  where  the  contract  of  hiring  provides  for  the  pay- 

tiieU-ss  be  paid  ment  of  certain  wages  (not  in  proportion  to  the  work 
if  agree*!  on.  done),  although  it  may  be  optional  on  the  part  of  the 
master  to  find  work,  and  he  may,  if  he  pleases,  discon- 
tinue his  business,  yet  he  must  nevertheless  pay  the 
wages  agreed  on,  whether  he  lind  work  for  the  servant 
or  not,  or  he  will  render  himself  liable  to  an  action  for 
such  damages  as  a  jury  may  think  proper  to  give. 
j>i»fi>i  V.  Thus,  where  the  piaintilT  agreed  to  manufacture  for  the 

Aii9tm.  defendant,  with  the  materials  and  machinery  to  be  pro- 

vided by  him,  cement  of  a  certain  (luality,  and  on  con- 
dition of  his  doing  so,  the  defendant  agreed  to  pay  the 
plaintiff  weekly  4/.  for  two  years,  and  ')/.  weekl}'  for  the 
following  year,  and  then  to  receive  him  as  a  partner  : 
the  plaintiff  also  further  agreed  to  teach  the  defendant 
how  to  manufacture  certain  kinds  of  cement.  Each 
party  bound  himself  in  a  penal  sum  to  fulfil  the  agree- 
ment, and  the  defendjint  iifterwiinls  covenanted  by  deed 
for  the  performance!  of  tlu;  agreement  on  his  part.  It 
was  held  that  the  stipulations  in  the  agreement  did  ii<it 
raise  an  implied  covenant  that  the  defendant  should 
employ  the  i»laintiff  in  the  business  during  two  or  three 
years,  although  the  defendant  was  bound  by  express 
words  to  pay  the  plaintitT  the  stipulated  wages  during 
those  periods  respectively,  if  the  pUuntilY  performed,  or 
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was  ready  to  perform,  the  condition   ])recedent  on  his 
part  {(') . 

And  where  {/)  a  declaration  stated,  that  by  deed  between  JJ">ih  v. 
the  defendant,  and  D.,  and  the  plaintiff,  the  plaintiff  "^ '*' 
covenanted  that  I),  should,  for  five  years  from  the  date, 
serve  the  defendant  in  the  art  of  a  surgeon  dentist,  and 
attend  for  nine  hours  each  day,  and  the  defendant,  in 
consideration  of  the  services  to  be  done  by  D.,  covenanted 
with  the  plaintiff  that  he,  the  defendant,  would,  during 
the  five  years  (in  case  D.  should  faithfully  perform  his 
part  of  the  agreement,  particularly  as  to  the  nine  hours, 
but  not  otherwise),  pay  D.  35.s.  per  week  for  the  first 
year,  2/.  per  week  for  the  second  and  third,  and  2/.  2.s. 
per  week  for  the  fourth  and  fifth  ;  that  J),  was  in  the 
service  for  some  time  after  the  making  of  the  deed  till 
dismissed,  and  during  all  that  time  faithfully  performed 
service.  Sec,  and  was  willing  and  tendered  to  perform,  &c. 
to  the  end  of  the  five  years,  but  the  defendant,  during 
the  term,  refused  to  permit  D.  to  remain  in  his  service, 
and  dismissed  him.  It  was  held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  did  not  show  any  covenant 
corresponding  to  the  breach. 

In  the  following  cases  an  agreement  by  the  master  to  Agreement 
find  work  for  the  servant  was  implied.     In  Pilki)i(/t(iii  v.  impUed^""^ 
Scott  in),  it  was  held  that  stipulations  in  an  agreement  rakmgton  v. 
whereby  a  workman  was  to  be  paid  by  the  piece,  that  his  '*"""' 
master  should  pay  him  a  moiety  of  his  wages  during  any 
depression  of  trade,  and  might  dismiss  him  on  giving  him 
a  month's  wages  or  a  month's  notice,  distinguished  the 
case  from  that  of  As2)din  v.  Avstiu,  and  that,  looking  at 

{(')  Aspdin  V.  Amti)i,  5  Q.  B.  671 ;  see  Hast  x.  Kottidfje,  1  E.  k  B.  99  ; 
Burton  v.  Great  Northern  Rciihvaij  Co.,  9  Exc.  507;  Sharp  v.  Ifatcrhoiise, 
27  L.  J.,  Q.  B.  70. 

^  (/)  Dunn  V.  Sayles,  5  Q.  B.  G8.5.  lu  M'Litijrc  v.  Belcher,  14  C.  B., 
N.  S.  6o4,  Erie,  C.  J.,  remarked,  "  Mauy  persons  liave  considered  the  cases 
of  I)t(,ni  V.  Saylcs  and  Aapdiii  v.  Austin  as  monstrosities.  They  were  a  good 
deal  ohsfrved  upon  m  the  case  of  Emmens  v.  Ehhrton,  both  in  tlie  Exchequer 
Chamber  and  in  the  House  of  Lords."  But  see  Cockburn,  C.  J.,  in  Chinch- 
uard  V.  itVy.,  L.  R.,  ]  Q.  B.  173. 

{g)  15  M.  tS:  W.  657  ;  see. the  agreement,  a)ite,  p.  35. 
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the  whole  of  the  af^reement,  the  master  was  bound  to 
emiUoy  the  servant  in  the  sense  of  iinding  him  actual 
emphnnient,  so  as  to  enable  him  to  earn  wa^^'cs,  subject 
Jliirtlri/  V.         to    the   comlitit)n    of  notice.      Aiitl    a    similar    decision 
Lumnuh<j>.        ^^.^^^  made  in  Umthji  v.  ('iinimiinix  [h),  where  there  was 
an  engagement  on   the  part  of  the  master  to  lind  the 
servant  other  work,   in    the   event   of   the    master    not 
recjuiring  the  piece-work  stipulated  for,  so  as  to  enable 
the  servant  to  earn  a  certain  amount  of  wages  per  week. 
li.  V.  Utic/i.  \i^^|  again,  in  li.  v.  ]]'clc]i  (/),  where  the  workman,  in 

consideration  of  a  snuill  sum  lent  in  advance  of  wages, 
"and  of  the  wages  thereinafter  agreed  to  be  paid  to  him" 
by  the  masters,  agreed  to  work  for  and  serve  the  said 
masters,  as  a  tinplate  worker,  and  not  to  work  for  or 
serve  any  one  else  without  their  leave  in  writing,  for  the 
full  term  of  twelve  months  then  next,  and  also  until  the 
expiration  of  three  calendar  months'  notice  by  the  work- 
man given  to  the  masters  to  determine  the  service,  and 
to  perform  his  woik  in  a  workmanlike  manner,  and  not 
to  absent  himself  during  customary  hours  of  work.  And 
the  masters,  in  consideration  of  the  good  and  faithful 
services  of  the  workman,  agreed  to  pay  him  "  on  the 
Saturday  night  in  every  week  during  the  aforesaid  term 
(usual  holidays  excepted)  all  such  wages  as  the  articles 
made  by  him  as  aforesaid  shall  amount  to,  at  their  usual 
workmen's  prices  for  similar  articles."  And  the  agree- 
ment also  contained  a  proviso  enabling  either  party  to 
determine  the  agreement  after  twelve  months  by  giving 
three  calendar  months'  notice.  It  was  held,  in  accord- 
ance with  Pilkinijtuu  v.  Scott,  that  the  agreement  was 
not  void  for  want  of  mutuiility.  and  tliiil  the  nuvsters  were 
bouiul  to  provide  work  ;  aiul  I^ord  Campbell  said,  "  The 
necessity  of  giving  notice  clearly  shows  that  there  is 
some  obligation  on  the  employer.  What  was  that'?  To 
Und  reasonable  employment  according  to   the   state  of 


(//)  ft  ('.  B.  247  :  HOC  this  vnne,  nntr,  p.  3.">. 

(i)  2  E.  &  U.  3.')7  ;  »<c  Jlc  ]ia,Uij  mid  lie  Collin;  .'{  K.  vt  15.  GOT,  61 5. 
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the  trade.  That  is  not  an  unilateral  agreement,  but  a 
mutual  agreement,  with  something  to  be  done  on  each 
side." 

And  a  similar  decision  was  made  in  Whiffle  v.  Frank-  Whittle  v. 
land{j),  upon  an  agreement  between  a  collier  and  a  coal  '"""«"  • 
company.     In  that  case,  Cockburn,  C.  J.,  said  : 

"  The  agreement  by  tlie  ap|)ell;int  is  to  serve  the  company  fiiitlif ully 
and  exckisively  as  their  servant  from  the  date  of  the  agreement  until  the 
expiration  of  twenty-eight  days'  notice,  and  obey  their  lawful  commands  ; 
and  on  the  part  of  the  employers  the  agreement  is,  that  they  will  pay  him 
wages  fortnightly,  and  not  discharge  him  without  twenty-eight  days' 
notice.  There  is  no  express  agreement  that  they  will  find  him  work,  but 
that  arises  by  necessary  imphcation  from  the  above  two  stipulations. 
The  agreement  would  be  perfectly  illusory  on  the  pai't  of  the  employers 
if  they  could  say  that  though  they  were  obliged  to  keep  him  in  their 
employ,  they  were  yet  not  bound  to  supply  work.  The  objection  therefore 
as  to  want  of  mutuality  fails." 


Agreements  in  restraint  of  Trade  contained  in  Con- 
tracts OF  Hiring  and  Service. 

It  frequently  happens  that  professional  men,  manu-  Agreements 
facturers  and  tradesmen,  on  taking  clerks,  apprentices,  J"  [r.^de'^"^* 
servants  and  workmen  into  their  employ,  require  them  to 
enter  into  an  agreement  that  they  will  not  on  leaving  their 
service  carry  on  a  profession,  manufacture  or  trade  similar 
to  their  own  within  certain  limits  ;  and  this  is  done  with  a 
view  to  secure  themselves  from  competition  with  those  who 
having  been  in  their  service  have  thereby  had  opportunities 
of  becoming  acquainted  wdth  their  mode  of  carrying  on 
business  and  secrets  of  trade,  and  of  insinuating  themselves 
into  the  good  graces  of  their  masters'  customers. 

Such  contracts,  being  in  restraint  of  trade  (/.•),  have 

U)  31  L.  J.,  M.  C.  81 ;  and  see  JPInti/ir  v.  Belcher,  32  L.  J.,  C.  P.  2.5.5  ; 
Stirling  v.  MaitlainJ,  34  L.  J.,  Q.  B.  1,  where  a  covenant  to  carry  on  a 
bu.siuess  was  implied  in  an  agreement  to  pay  the  plaintiff  a  certain  sura  in  case 
A.  was  "  displaced  "  from  his  employment  as  agent  to  defendants. 

(/.■)  Where  the  vendor  of  a  business  covenanted  not  to  carry  on  for  five 
years  the  business  of  a  manufacturer  under  the  name  of  John  Hallam  or 
Hallam  Brothers,  it  was  held  that  as  tlie  covenant  did  not  restrain  him  from 
employing  his  talents,  industry,  or  capital  in  any  usefid  undertaking,  but 
only  from  using  a  certain  name  in  his  business,  it  was  not  a  covenant  in 
restraint  of  trade  and  was  valid,   Veruon  v.  HaUam,  34  Ch.  D.  748. 
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heen  looked  upon  with  imidi  suspicion  hy  the  Courts  on 
the  {];roun(l  of  tlieir  he ing  opposed  to  the  puhHc  ijiterests. 
But  niiiny  of  these  restraints  of  trade  are  perfectly 
consistent  with  the  puhlic  interests.  In  the  case  of  a 
tradesman  hirin<T  a  servant  on  the  terms  that  the  servant 
will  not  carry  on  the  same  trade  within  certain  limits, 
"The  puhlic,"  said  Parke,  B.  (7),  "  derives  an  advantage 
in  the  unrestricted  choice  which  such  a  stipulation  gives 
to  the  employer  of  able  assistants,  and  the  security  it 
affords  that  the  master  will  not  withhold  from  the  servant 
instruction  in  the  secrets  of  his  trade,  and  the  communi- 
cation of  his  own  skill  and  experience,  from  the  fear  of 
his  afterwards  having  a  rival  in  the  same  business." 
And  it  was  justly  observed  by  Lord  Wynford  (m)  that 
"  the  effect  of  such  contracts  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in  trade  and  the 
promotion  of  industry." 

The    law    upon    tiiis    subject    seems   to   have   passed 
through  considerable  changes. 
Uw  in  former       Time  was  when  all  agreements  in  restraint  of  trade  or 
^'"y'*-  liberty  to  work  were  regarded  as  against  public  policy 

and  invalid.  In  the  well-known  liijos  case  («)  the 
obligation  sued  upon  was  not  to  carry  on  the  trade  of  a 
dyer  in  a  certain  place  for  half  a  year,  and  this  agree- 
ment drew  from  Hull,  J.,  the  remark  that  the  plaintiff 
ought  to  be  imprisoned  and  lined  for  obtaining  such  a 
bond.  Again  (<»),  in  the  last  year  of  Queen  Elizabeth,  in 
an  action  on  a  bond  conditioned  to  pay  20/.  if  \i.  should 
use  the  trade  of  a  haberdasher  within  the  county  of  Kent 
before  Midsummer,  1(>01,  it  was  resolved  by  the  Court 
"  that  this  condition  is  against  law,  to  prohibit  or  restrain 
any  to  use  a  lawful  trade;  at  any  time  or  at  any  place  ; 
for  as  well  as  he  may  restrain  him  for  one  time  or  one 
place,  he  may  restrain  him  for  longer  times  and  more 

(0  JftlltH  V.  .Vrtv.  u  M.  &  W.  653. 
(»»i)   Ifomrr  V.  Athfoyd,  .T  Hinjf.  326. 
(m)   Y.  n.  2  Il.n.  o,  (o.  5,  pi.  26. 

(o)   Cotgate  v.  Bachrler,  Cm.    Eliz.   S72  ;     nom.     Ctaiigate     v.     Jiacficlor, 
Owen,  143. 
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places,  which  is  against  the  benefit  of  the  commonwealth ; 
for  being  freemen,  it  is  free  for  them  to  exercise  their 
trade  in  any  place." 

Subsequently  a  distinction  came  to  be  taken  between 
covenants  in  general  restraint  of  trade  and  those  where 
the  restraint  was  only  partial,  and  this  distinction  was 
recognized  and  given  effect  to  by  Lord  Macclesfield  in  a 
celebrated  judgment  {p),  in  which  he  laid  down  various 
propositions  showing  to  what  extent  agreements  in 
restraint  of  trade  might  be  lawful.  The  rule  laid  down 
by  the  Court  in  that  case  was  stated  by  Tindal,  C.  J.  (q), 
to  be  that  voluntary  restraints  by  agreements  between 
the  parties,  if  they  amount  to  a  general  restraint  of 
trading  by  either  party,  are  void,  whether  with  or  without 
consideration ;  but  particular  restraints  of  trading,  if 
made  upon  a  good  and  adequate  consideration,  so  as  it 
be  a  proper  and  useful  contract,  that  is,  so  as  it  is  a 
reasonable  restraint  only,  are  good. 

The  stringency  of  this  rule  was  again  relaxed  in  1837,  Consideration 
when  it  was  decided  (r)  that  it  is  not  necessary,  in  order  for  the  con- 
to  support  an  agreement  in  restraint  of  trade,  that  the 
consideration  should  be  "adequate"  in  the  opinion  of 
the  Court.  This  decision  has  never  been  disputed,  so 
that  it  is  now  only  necessary  that  there  be  some  legal 
consideration  of  value,  though  the  quantum  of  considera- 
tion may  enter  into  the  question  of  the  reasonableness 
of  the  contract  (s). 

Thus  in  the  case  of  an  agreement  in  partial  restraint 
of  trade,  the  general  rule  is  that,  provided  that  valuable 
consideration  is  given  for  the  restraint,  the  only  test  of 
its  legality  is  its  reasonableness. 

In  a  considered  judgment  (s)  in  the  Court  of  Appeal,   Reasonable- 
Lindley,  M.  E.,  used  the  following  words :  contract^^ 

'•  The  law  as  now  settled  cannot  in  my  opinion  be  more  accurately 
expressed  than  it  was  by  Lord  Macnaghten  in  Nordenfelt  v.  Maxim 

{p)  Mitc/iel  V.  EeynoUh,  1  P.  W^ms.  181 ;   1  Sm.  L.  C. 

{q)  Horner  \.  Graven,  7  Bing.  735. 

(>•)  Hitchcock  V.  Colcir,  6  A.  &  E.  438. 

(s)    Und^ruood and  Son  v.  Barker,  (1899)  1  Ch.  300. 
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yortiriifflt  fimix  mill  A iiimiiiiitinii  Co.  (/).  Ho  said:  ' 'I'lie  true  view  nt 
the  i)ri'soiit  time  I  think  is  tliis  :  'I'lio  public  liavo  an  interest  in  every 
|>ers<>n's  cnrryinj,'  on  liis  I lade  freely  ;  so  has  the  individual.  All  inter- 
ference with  individual  liberty  of  action  in  tmdinj;,  ami  all  restraints  of 
trade  of  themselves,  if  there  is  nothing'  more,  arc  contmry  to  public  policy 
and  therefore  voi<l.  That  is  the  pencnd  rule.  lUit  there  are  exceptions  : 
rcstmints  of  trade  and  interference  with  individual  lilierty  of  action  may 
be  justifieil  by  the  si)ccial  circumstances  of  a  particular  case.  It  is  a 
sufficient  justification,  ami  indeed  it  is  the  only  justification.  If  the 
restriction  is  reasonable — reasonable  that  is  in  reference  to  the  interests 
of  the  i)arties  concerned,  and  reasonal)le  in  reference  to  the  interests  of 
the  public,  .so  framed  and  so  guarded  as  to  afford  adeijuate  protection  to 
the  party  in  whose  favour  it  is  imposed,  while  at  the  .same  time  it  is  in 
no  way  injurious  to  the  public.'" 

If  tlie  locasonableness  of  the  restraint  is  the  test  to  be 
appHed  to  all  agreements  in  restraint  of  trade,  it  seems 
that  the  distinction  formerly  drawn  between  agreements 
in  general  restraint  of  trade  and  agreements  in  partial 
restraint  is  not  now  of  nmeh  consequence.  For,  as 
pointed  out  by  Lord  ^Nlaiiiaghten  in  the  case  just  referred 
to,  assuming  the  rule  to  be  that  general  restraints  are 
void  as  being  contrary  to  pul>lic  poiii-y,  and  not  on  any 
other  ground,  an  exception  must  surely  arise,  if  exceptions 
are  admissible  at  all,  as  soon  as  you  lind  that  the  parti- 
cular case  under  consideration  is  not  contrary  to  public 
policy,  and  so  not  opposed  to  the  principle  on  which  the 
rule  is  founded.  And  Lord  Herschell,  L.  C,  in  the  same 
case,  said  that  when  once  it  is  admitted  that,  whether 
the  covenant  Ix'  goncual  or  i)arti(iilar,  the  question  of  its 
validity  is  alike  determined  by  the  consideration  whether 
it  exceeds  wlmt  is  necessary  for  the  protection  of  the 
covenantee,  the  distinction  between  general  and  particular 
restraints  ceases  to  be  a  distinction  in  point  of  law. 

The  law  as  to  conlnicts  in  restraint  of  trade  was 
founded  on  pnlilic  policy  according  to  the  ideas,  nnd 
having  regard  to  the  business  organization  of  the  time, 
and  public  policy  is  at  least  as  much  concerned  in  holding 
persons  to  their  contracts  as  in  prohibiting  contracts  in 
restraint  of  trade. 


(0  (1804)  A.  C.  63d. 
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Where  an  agreement  restraining  a  person  from  carry- 
ing on  business  is  entered  into  with  another  person 
engaged  in  a  similar  l)iisiness  for  tlie  purpose  of  protect- 
ing him  from  rivah-y  in  that  business,  and  is  no  wider 
than  is  reasonably  necessary  for  his  protection  in  that 
business,  it  is  difficult  to  imagine  the  circumstances 
which  can  render  such  an  agreement  injurious  to  the 
public  interests  of  the  country. 

The  reasonableness  of  a  contract  depends  on  its  true  Question  of 
construction  and  legal  effect,  and  is  consequently  a  ques-  inbrThe^"^^^ 
tion  for  the  Court  (»).  Evidence  from  persons  in  the  Court, 
trade  is  admissible  to  inform  the  Court  of  its  nature, 
and  of  what  is  customary  in  it,  and  of  anything  requiring 
attention  in  the  mode  of  conducting  it,  and  of  any  parti- 
cular dangers  requiring  precautions,  and  what  precautions 
are  required  in  order  to  protect  a  person  carrying  on  the 
business  from  injury  by  a  person  leaving  his  service,  but 
the  opinion  of  witnesses  as  to  the  reasonableness  of  the 
contract  is  out  of  place  (r).  The  ordinary  rules  of  con- 
struction should  be  first  applied  to  find  out  what  is  the 
real  meaning  of  the  contract,  and  a  stipulation  in  restraint 
of  trade  ought  not  to  be  construed  with  a  bias  as  being 
prima  facie  illegal,  but  fairly  (/r).  Where  a  man  of 
sufficient  age  and  capacity  knowingly  enters  into  a 
contract  of  service  which  is  in  partial  i-estraint  of  trade, 
the  onus  lies  on  him  to  prove  that  the  restraint  goes 
beyond  what  was  reasonably  necessary  (,r). 

If  the  Court  on  a  fair  construction  of  the  whole  agree-   Covenant  may 
ment  should  come  to  the  conclusion  that  the  restraint  ^^e  severable  if 

.  partly  reason- 

imposed  is  larger  than  is  reasonably  necessary  for  the  able  and  partly 
protection  of  the  employer,  but  that  the  covenant  is  so  "'^^^^^°°='^l'^- 
framed  as  to  be  severable,  it  will  enforce  the  covenant  to 


{><)   TalUs  V.  TallU,  1  E.  &  B.  391. 

(v)  Haijnes  v.  iJoniaii,  (1899)  2  Ch.  18. 

(w)  Mills  v.  iJioiham.  (1891)  1  Ch.  576. 

{x)  Mallan  v.  J/ay,  11  M.  &  "\V.  Go3;  Horner  v.  Graves,  7  Bin?.  73o  ; 
Jtousillon  v.  Eousillou,  14  Ch.  D.  351;  Hayim  v.  Doman.  (1899)  2  (Hi.  13. 
Such  a  contract  entered  into  bv  an  infant,  if  beneficial,  will  be  binding  on 
him,  livam  v.  JFare,  (1892)  3  Ch.  502. 

M.S.  D 
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the  extent  to  whicli  it  is  reasouiiljle,  while  dechninjr  to 
enforce  such  part  of  it  as  is  unreasonable.  Covenants  in 
restraint  of  trade  have  been  held  to  be  divisible  in  this 
way  as  reptards  the  business  not  to  be  carried  on  (//),  and 
as  regards  space  (~),  and  as  regards  time  (a). 

But  this  rule  only  applies  where  the  covenant,  though 
single  in  form,  really  consists  of  two  parts  which  can  be 
treated  inde]K'ndently.  It  does  not  enable  the  Court  to 
reject  a  proviso  to  a  clause  which  makes  unreasonable  a 
clause  which  otherwise  is  reasonable  (h)  ;  and  so  where 
a  covenant  restrained  a  servant  after  leaving  the  cove- 
nantee's employment  from  being  concerned  or  interested 
in  "any  business  whatsoever"  within  a  certain  distance 
of  High  Holborn,  the  Court,  holding  that  the  covenant 
as  it  stood  was  void,  refused  to  reject  the  general  restraint 
and  make  it  good  by  limiting  it  to  the  business  of  a 
tailor,  which  was  the  kind  of  business  carried  on  by  the 
covtjnantee  (r). 
MeaninfT  of  Coming  uow  to  the  consideration  of  the  meaning  of 

reasonableness.    .,  i  ,  •-     •       xi  •  i-  ■         i-      -i 

reasonableness  ni  this  connection,  no  precise  limit 
can  be  laid  down  witliin  which  the  restraint  would  be 
reasonable,  and  beyond  wliich  excessive.  "A  better 
test,"  said  Tindal,  C.  J.,  "cannot  be  ai)plied  to  the 
question  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  a  fair 
protection  to  the  interests  of  the  party  in  favour  of 
wliom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  pui)lic.  Whatever  restraint  is  larger 
than  the  necessary  jjrotection  of  the  party  can  be  of 
no  benefit  to  either,  it  can  only  be  oppressive ;  and,  if 
oppressive,  it  is  in  the  eye  of  the  law  unreasonable  "  (</). 

(i/)  Rohimnn  V.  Jfrurr,  (1808;  2  Ch.  451  ;  liotin*  v.  Maddnrku,  (1892) 
3  Ch.  340  ;    Murnu-Sordrnfrlt  Giinn.  SfC.  Co.  v.  No>iir»frlt,  (IS'.t.'J)  1  Cli.  030. 

(:)  Mallan  v.  .!/«//,  11  M.  &  W.  053:  Price  \.  Grrrn,  16  M.  \-  W.  310; 
Davien  <t  Co.  v.  Louen,  04  L.  T.  Hep.  0.')/). 

(a)  Nirholh  v.  Strrftoii,  10  (i.  H.  340  :   Hahie*  v.  Gear;/,  3:)  Cli.  I).  164. 

(A)   /'erU  V.  Sanlfrld,  (1892)  2  Ch.   149. 

(r)  liakrr  v,  ll'rdiircork,  39  Ch.  I).  520.  See  J/i//*  v.  Diniham,  (\%n) 
1  Ch.  576. 

[d)  Horner  v.  Gravti,  7  Uing.  743;  cittd  with  iipprov.il  l)y  Liiidley,  L.  J. 
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The  time  at  which  the  contract  was  entered  into 
is  the  moment  at  which  its  reasonableness  is  to  be 
considered  (e). 

There  must  be  some  limit  to  the  restraint  imposed  by  Limits  of 
the  agreement,  and  so  where  the  Court  construed  a  ^■*^**'''^^^^''- 
covenant  to  mean  that  the  defendant  was  never  there- 
after to  go  into  any  business  at  all  without  the  consent 
of  the  plaintiff,  they  held  it  to  be  unreasonable  and 
void(/').  And  where  a  firm  carried  on  business  as 
galvanizers  in  Wolverhampton  and  London,  an  agree- 
ment whereby  a  retiring  partner  bound  himself  to  retire 
"so  far  as  the  law  allows"  from  the  trade  or  business 
of  the  partnership,  the  agreement  was  held  to  be  too 
vague  to  be  enforced  (/y).  Consequently  agreements  by 
which  employers  protect  themselves  from  the  future 
rivalry  of  those  whom  they  take  as  servants  are  usually 
limited  in  some  way  either  as  regards  the  time  during 
which  the  covenant  is  to  extend,  or  as  regards  the  places 
to  which  the  covenant  applies,  or  as  regards  the  kind  of 
business  which  the  servant  undertakes  not  to  enter  into. 
There  are  several  instances  in  which  agreements  un-  As  to  time, 
limited  in  point  of  time,  so  that  they  in  fact  were  to  last 
during  the  life  of  the  covenantor,  have  been  held  good, 
reasonable  limits  as  regards  space  and  business  being 
also  provided  for  in  the  agreement  (h). 

Agreements  not  to  carry  on  particular  kinds  of  busi-  As  to  space, 
ness  for  a  fixed  period  of  time  were  at  one  time  held  to 


inHoffers  v.  ^[addoclcs,  (1892)  3  Ch.  346,  and  adopted  by  Lord  Herschell,  L.C., 
in  Nordcnfelt  v.  Maxim-Kordaifelt  Guns  and  Ammunition  Co.,  (1894) 
A.  C.  535. 

[e)  Rannie  v.  Irvine,  7  M.  &  G.  970  ;  Haynes  v.  Doman,  (1899)  2  Ch.  13. 

(/)  Perls  V.  Saalfcld,  (1892)  2  Ch.  149  ;  Baker  v.  Kedgecock,  39  Ch.  D. 
520. 

{(/)  Davies  v.  Darics,  36  Ch.  D.  3.59. 

i/i)  Chcsman  v.  Xainhi/,  2  Lord  Eaym.  1456  (not  to  carry  on  the  business 
of  a  lineudraper  within  half  a  mile  of  a  certain  house)  ;  Elves  v.  Croft, 
10  C.  B.  241  (butcher  within  five  miles) ;  Hitchcock  v.  Coker,  6  A.  &  E.  438 
(druggist  witliin  three  miles  of  Taunton)  ;  Hastings  v.  WIntky,  2  Ex.  fill 
(surgeon  within  ten  miles  of  S.) ;  Muniford  v.  Gething,  7  C.  B.,  N.  S.  305; 
Haynvs  \.  Doman,  (1899)  2  Ch.  13  (hardware  manufacturer  within  twenty- 
five  miles  of  Dudley)  ;  Hood  v.  Jones,  81  L.  T.  Eep.  169  (hay  and  corn 
dealers  within  two  niiles). 
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How  distance 
to  be  nieasureil. 

Leigh  T.  Hiiid. 


Ah  the  crow 
flies. 


be  void  if  the  iij^rcement  were  iinliniited  as  to  sj)ace(0. 
"But  cases  of  that  kiiul,"  said  Fry,  J.  (/),  "in  which 
an  unlimited  prohibition  has  been  spoken  of  as  void, 
rehite  onl}'  to  circumstances  in  which  such  a  prohibition 
has  been  unreasonable."  In  more  recent  cases  it  has 
been  held  that  there  is  no  such  rule  as  that  a  covenant 
in  restraint  of  trade  is  necessarily  void  if  unliinited  in 
regard  to  space,  and  such  covenants  have  in  certain 
circumstances  been  held  reasonable  and  valid  (/.). 

When  an  agreement  not  to  carry  on  a  trade  within 
a  certain  distance  of  a  particular  place  has  been  estal)- 
lished,  the  distance  should  be  measured  by  the  nearest 
mode  of  access,  and  "  that  is  to  be  considered  the  nearest 
way  of  access  which  a  person  making  the  best  of  his 
way  from  house  to  house  would  be  likely  to  take :  that 
is,  using  the  footway  where  there  was  one,  and  where  it 
was  most  convenient  to  use  it,  and  the  carriage-way, 
either  where  it  could  be  most  conveniently  used,  or 
where  there  was  no  footpath  "  (/).  And  "the  nearest 
mode  must  be  taken  according  to  the  existing  state  of 
the  streets.  If  subsecjuently  to  the  covenant,  the  cove- 
nantor took  a  public-house,  the  distance  of  which,  by 
the  then  shortest  way  of  access,  would  be  greater  than 
that  agreed  upon  from  the  one  he  sold,  and  a  new  street 
were  afterwards  opened,  wliereby  the  distance,  by  the 
shortest  way  of  access,  became  less  than  that  mentioned 
in  the  covenant,  the  covenantor  would  tluTcupon  incur 
a  breach  of  covenant  "  (tn). 

In  construing  covenants  of  this  sort,  however,  much 
must  depend  on  the  precise  language  used.  When  the 
Legislature   has   used    the   expression    "  within   twenty 


(i)  Ward  V.  liinnr,  .»  M.  &  W.  ')4,S  ;  Jlindr  v.  Gra;/,  1  M.  &  (}.  195; 
AUsop/i  V.  U'hratnoft,  li)  K<|.  .')!».    Sw  I.rnthrr  Cloth  Co.  v.  Lor\ont,  9  Eq.  346. 

(./■)  I{oii*,Hnu  V.  )lo,iAi/fo>i.  14  rii.  I).  :».')1. 

{k)  liiiiimlliin  V.  Huiixilhm,  14  Cli.  D.  .'l')l  iluiinpaL'nc  trailc  not  to  he 
carri*"*!  «>n  fi>r  twn  or  t»'ii  ycnrs  arconlinfr  to  riTtain  cirinni-tjinrc^)  :  Itadi»rhe 
Aiiilin  iiiid  Sttda  l-'ahrik  v.  Srhutt,  (1H02)  3  Ch.  447  (nuinufnrtiiro  iiiid  hhIp  of 
anilint-  (Iv"-!*,  &r.,  for  tlire*?  v<'iirn) :  liohitumn  ij-  Co.  v.  Hmrr,  (IsnH)  2  Cli.  4.il. 

(/)  Pn  I'lirkj',  J.,  in  Leiyh  v.  Hind,  !)  H.  k  V.  7"o ;  Kce  .tf/.i/im  v. 
Kinniff,  4  K^c.  770. 

(m)   Per  Littlf«lnlf,  J.,  in  I.tigh  v.  Jlnid,  uhi  nuprn. 
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miles,"  the  Courts  have  laid  down  an  arbitrary  rule  that 
the  distance  is  to  be  measured  in  a  straight  line  on  a 
horizontal  plane,  or  in  popular  language,  "  as  the  crow 
flies"  (n).  This  rule  has  been  applied  by  Wood,  V.-C, 
in  granting  an  injunction  to  restrain  the  breach  of  a 
covenant  in  restraint  of  trade  {<)),  and,  added  the  Vice- 
chancellor,  "if  the  parties  mean  the  distance  to  be 
measured  b}'  roads  and  streets,  they  should  say  so." 

In  a  subsequent  case  (j;)  in  which  the  defendant  Oq  the  map. 
assigned  to  the  plaintiff  the  lease  and  goodwill  of  a  ^J^onfety. 
public-house,  and  covenanted  that  if  he  should  keep  a 
public-house  "  within  the  distance  of  one  half  of  a  mile 
of  the  said  premises"  he  would  pay  500Z.  as  liquidated 
damages,  it  was  held  by  the  Exchequer  Chamber  that 
the  distance  should  be  measured  on  a  map,  saying,  "It 
is  a  ver}'  simple  matter  to  take  the  ordnance  map  and 
with  a  pair  of  compasses  measure  the  distance  between 
any  two  points,  and  then  by  the  scale  ascertain  what 
that  distance  is." 

The  parties  to  an  agreement  are  not  always  careful  As  to  kind  of 
to  specif}",  or  in  any  way  limit,  the  nature  of  the  trade 
or  business  which  the  covenantor  binds  himself  not  to 
carry  on.  But,  as  already  pointed  out,  in  construing 
these  agreements  the  Court  will  apply  the  ordinary 
canons  of  construction  which  are  applicable  to  contracts 
generally.  The  contract  must  be  construed  with  refer- 
ence to  the  business  of  the  plaintiff  which  it  was  the 
object  of  the  parties  to  protect.  It  is  an  ordinary  canon 
of  construction  that  the  meaning  of  words  in  an  agree- 
ment which,  taken  by  themselves,  are  quite  general  may 
be  confined  to  a  particular  subject  matter  with  which  the 
parties  were  dealing. 

So  where  the  plaintiffs  emploj'ed  the  defendant  in 
their  business  of  dairymen,  and  he  agreed  that  neither 
during   his    service   nor  afterwards  would  he  serve  or 

(«)  n.  V.  Saffioi,    jriddc,>,0  Q.  13.  76;  Stakes  v.  Grus.scU,  U  C.  B.  678; 
Lake  v.  Butler,  5  E.  &  B.  92  ;  Jewel  v.  Stead,  6  E.  &  B.  350. 
(o)  l)i(l(i)i(i)i  V.  irc/llcer,  1  Jolms.  446. 
{p)  MoHjtet  V.  Cole,  L.  11.,  S  Exc.  32. 
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solicit  or  interfere  in  any  way  with  any  of  the  i)luinlift*s' 
customers  in  the  said  business,  and  it  appeared  that  the 
phiintitTs'  business  of  dairymen  was  carried  on  in  AVhite- 
chapel  and  St.  Goorge's-in-the-East,  the  Court  held  that 
the  agreement  must  be  construed  as  relating  to  the  busi- 
ness in  which  the  defendant  was  employed,  and  would 
not  relate  to  a  business  which  might  be  set  up  by  the 
plaintifts  in  a  different  locality  (7). 

And  where  the  defendant  on  entering  into  the  service 
of  a  commission  merchant  in  continental  goods  bound 
himself  not  to  carry  on  for  live  years  "any  trade  or 
business  in  the  United  Kingdom "  in  connection  with 
any  kind  of  continental  goods  dealt  in  Ijy  the  plaintiff, 
the  Court  construed  "  any  trade  or  business  "  as  referring 
to  the  trade  or  business  of  commission  merchant,  and 
not  including  any  kind  of  retail  trade  (/). 

So,  too,  it  was  held  that  an  agreement  by  a  person 
not  to  "  transact  business  "  with  any  customers  of  his 
employer  ought  to  be  construed  as  conlined  to  business 
similar  to  that  of  his  employer  (.s). 
^v^lat  is  It  is  not  very  easy  to  deline  what  acts  would  amount 

.,r'a^'"^""  ^0  "carrying  on"  a  particular  profession  or  trade.  In 
the  case  of  a  profession  it  has  been  held  (0  that  acting  as 
salaried  assistant  to  a  surgeon  was  a  breach  of  a  covenant 
in  wliich  the  defendant  bound  himself  not  to  set  up 
or  carry  on  the  business  or  profession  of  a  surgeon. 

In  the  case  of  a  trade  it  has  been  held  by 
Malins,  V.-C.  («),  that  a  covenant  by  the  vendor  of  a 
business  not  to  "carry  on  or  be  concerned  or  interested 
in  "  the  business  of  a  tailor  was  broken  by  the  vendor's 
engaging  himself  as  a  journeyman  to  his  nephew,  who 
carried  on  the  trade  of  a  tailor  under  the  same  name 
within  the  prescribed  limits.     In  another  case  it  was 

(7)  JhilxtHnki  and  S„n»  v.  fiohUtein,  (1896)  1  li.  It.  ITS  ;  I'udnufjod  and 
fifm  V.  Ilinkr,;  (IHUO)  1  Di.  :»()0. 

(r)   Moritirh  V.  Fn>rnl,f,f,\  I,.  J.J'li.  737;  llooilw  Jours, S\  1,.T.  INp.  1G9. 

(*)   MUU  V.  Jhnihiiin,  (IM'II)  I  Cli.  ')7(i. 

(/)   I'almn  v.  Mnllet.  30  Cli.  1».   Hi. 

(m)  Xcnlittg  V.   JhMI,   38    L.   .F.,  Cli.    Ill;    «<•<•  also  Jnnm  v.   Heaven*, 

4  fh.  I).  (;:{(). 
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held  by  Lord  Eomilly,  M.  E.  (r),  that  to  act  as  clerk  or 
assistant  to  a  person  carrying  on  the  trade  of  a  rag  dealer 
was  not  a  breach  of  a  covenant  by  the  defendant  on  the 
sale  of  his  business  not  "  to  exercise  or  carry  on  the 
trade  of  a  rag  dealer  either  in  his  own  name  or  that 
of  any  other  person."  But  to  accept  a  situation  as 
buyer  or  manager  in  a  general  drapery  establishment 
is  a  breach  of  an  agreement  not  to  "engage"  in  any 
business  similar  to  that  carried  on  by  the  plaintiff, 
which  was  that  of  a  draper  {ic).  Soliciting  orders  as 
servant  for  another  does  not  amount  to  a  breach  of  an 
agreement  not  to  carry  on  a  trade  (x),  nor  does  the 
mere  lending  of  money  to  another  without  security  to 
help  him  in  carrying  on  business  (i/).  Nor  would  the 
covenantor  be  guilty  of  a  breach  of  a  covenant  not  to 
"  carry  on  or  be  in  any  way  interested  in  "  certain 
businesses,  if  his  wife  carried  on  the  prohibited  business, 
although  in  various  ways  he  helped  her  in  the  business, 
unless  the  evidence  showed  that  what  was  being  done  by 
the  wife  was  a  mere  cloak  or  sham  {z). 

Whether  the  business  carried  on  by  the  covenantor  Nature  of  the 
is  of  such  a  nature  as  to  constitute  a  breach  of  the  ^"^I'^^ss. 
covenant  depends  in  the  first  place  on  the  exact  terms 
of  the  contract.  The  business  may  be  one  of  the  very 
kind  which  the  covenantee  would  be  desirous  of  pro- 
tecting himself  against,  but  he  must  show  that  it  comes 
within  the  words  of  the  agreement.  A  covenant  not  to 
carry  on  the  business  of  a  restaurant  similar  to  that  carried 
on  b}^  E.,  an  hotel-keeper  with  a  restaurant  on  licensed 
premises  connected  with  his  hotel,  was  held  («)  not  to  be 
broken  by  carrying  on  a  restaurant  at  which  hot  meat 
was  sold,  but  for  which  the  defendant  had  not  a  licence 
for   the  sale  of   intoxicants,  nor  a  victuallers'  licence. 

(r)  Allen  v.  Tai/lor,  19  W.  R.  556. 
(«■)    fVattsy.  Umith,  62  L.  T.  Hep.  453. 
[x)   Clark  v.  Waikins,  9  Jur.,  X.  6.  142. 
\y)  Birdx.Lake,  1  II.  k  M.  Ill,  338. 

(s)  Smith  V.  Hancock,  (1894)  2  Ch.  377.     Scmhle,  '-interest"  ia  such  a 
covenant  meaus  pecuniary  or  proprietary  interest. 
(a)  Drew  v.  Gmj,  (1894)  3  Ch.  25. 


rovtnunt  bv  ;i 
partner, 
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lint  an  iiij unction  was  f^nmtcd  against  a  dealer  in  tea  and 
groceries  who  was  hound  not  to  use  his  house  as  a  cotlee- 
liouse,  to  restrain  him  from  supplying  hj^ht  refreshments 
to  customers  to  he  consumed  on  the  premises  (/>). 

^Vhere  the  defendant  on  enterin<j;  the  service  of  an 
ah",  jiorter,  and  spirit  merchant  hound  liimself  not  to 
travel  for  any  porter,  ale,  or  spirit  merchant  as  agent, 
collector  or  otherwise,  it  was  lield  {<•)  that  to  enter  as 
traveller  into  the  service  of  a  hrewer  was  not  a  hreach. 
Aprptiiioiit  An    agreement    liy  A.    that    lie    will    not    carry  on  a 

not  bindiii''  on  ,-,         ii-iii-  i-  i 

executors.  particular  trade  is  not  binding  on  Ins  executors,  so  as 

to  i)revent  their  carrying  on  the  prohil)ited  trade  (d)  : 
though,  of  course,  the  agreement  might  he  made  to 
extend  to  executors  hv  apt  words. 

Action  on  111  a  case  in  which   the  covenantees  were  partners, 

it  was  held  that,  after  the  dissolution  of  the  partnership, 
one  partner  was  able  to  sue  hy  liimself  for  an  alleged 
breach  of  the  covenant  {r). 

by  an  assignee.  And  a  purchaser  of  the  covenantee's  business  to  whom 
the  covenant  has  been  assigned,  caii  sue  for  a  breach  (/'). 
There  are  numerous  cases  in  the  books  in  which  the 
Courts  have  given  decisions  as  to  the  reasonableness  of 
the  restraints  imposed  in  particulur  instances,  lint  as 
the  question  in  every  case  of  the  kind  here  referred 
to  is  whether  the  restraint,  having  regard  to  all  the 
circumstances  of  the  case  and  the  nature  of  the  employ- 
ment, is  greater  than  is  reasonably  necessary  for  the 
jirotection  of  the  person  in  whose  favour  it  is  imposed, 
it  is  not  proposed  to  discuss  the  terms  of  the  contracts 
and  the  circumstances  of  all  these  decisions. 

(A)  Filz  V.  J/ei,  (1893;  1  Cli.  77. 

(r)    JoKHrli/it  V.  J'dinoii,   I<.   U..  7   I)x.   127. 

l-f)  Cnnkc  V.  ColnufI,  2  W.  111.  SoG  ;  :{  Wiln.  :}S0.  Srtnhlr,  liowcver. 
that  tlie  r<'><tniiiit  in  that  iiim-  nii^lit  liiivc  been  vojii.  us  litiiiL'  in  irrix ml 
reMtriiint  ol  triKle. 

(fj   r>il„„r  V.  Mallet,  30  Ch.  I).  -111. 

(fl  Jtniiirll  \.  JniiM,  -il  Meiiv.  a(»7  I  Itauimx.  (i,u,y,V)  Cli.  \i.  l.jJ; 
Jacuh,/\.  irinlmotr,  '.Vl  W.  U.  IS.  In  Ihii,,^  v.  Ihinr»,  30  Ch.  I).  3')9, 
the  rovcnnnt  wnt  held  upon  its  true  coniitrui'tion  to  Im-  a  ]K>rKoniil  on<-,  and 
within  the  rnh'  ot  law  that  iIm-  hinttit  ol  ixTnonal  coveuant.t  cannot  he  a.sHigned. 

Toil  iifiiiil  \.  Jiiiiiiini.     1!HMI|   J  ('li.   C'.lH. 
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A  restriction  thought  unreasonable  sixty  or  even  thirty 
years  ago  might  now  be  held  to  be  reasonable.  The 
whole  business  organization  of  society  has  been  revolu- 
tionized by  the  use  of  railways,  the  post  office,  the 
telegraph  and  the  telephone,  so  that  a  single  firm  may 
have  a  business  extending  over  a  vastly  larger  portion 
of  the  earth's  surface  than  would  have  been  dreamt  of 
not  vei'}^  many  years  ago.  And  as  businesses  extend  over 
a  wider  area,  so  wider  restrictions  will  be  considered 
reasonable  for  the  protection  of  the  persons  carrying 
them  on. 

Together  with  the  class  of  contracts  already  considered,   Coutract  not 

,  ,  ,  ,  .     ,    ,  .  IP       p;     '    1         •         1  •      to  solicit  cer- 

whereby  a  servant  may  bmd  himselt  alter  leavmg  his  tain  customers 
employer's  service  not   to   carry  on  a  business  similar  ^alid. 
to  that  of  his  employer,  may  be  classed  those  in  which  a 
clerk  or  other  servant  binds  himself  not  to  interfere  with, 
or  solicit   the  business  of,   those   persons  who   are  his 
employer's  customers. 

The  same  general  principles  of  law  are  applicable  to 
these  contracts,  and  an  agreement  of  this  kind  is  valid  if 
it  goes  no  further  than  is  necessary  for  the  protection  of 
the  employer  in  his  trade.  The  customers  need  not  be 
named  in  a  schedule  (g). 

Thus,  where  (/t)  an  articled  clerk  to  an  attorney,  in  jS!'ichoUs  v. 
consideration  of  the  attorney  taking  him  as  an  articled 
clerk  without  any  premium,  covenanted  that  he  would 
not  during  the  articles,  or  at  any  time  after  their 
expiration,  interfere  with,  or  act  as  attorney  or  agent  for, 
any  person  who  had  already  been,  or  who  should  from 
time  to  time  thereafter  become  or  be  the  client,  or 
correspondent  in  business,  of  the  attorney,  or  anj'  partner 
of  his,  or  any  person  to  whom  he  might  sell  his  business, 
it  was  held  that  the  attorney  might  recover  in  respect  of 
breaches  of  covenant  with  regard  to  persons  who  had  been 
his  clients  before  and  at  the  time  of  making  the  deed, 


{g)    Hmihchc   v.   Bliuklowc,    I    Wnis.   Saund.    156  ;    Rnnuic    v.    Irriiie, 
1  M.  &  G.  9G9. 

[h)  NichoUs  V.  Stretton,  10  Q.  B.  316. 
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and  of  iH'isons  who  liud  heon  his  cHents  whilst  the  clerk 
contimieil  uiulor  juticles, 

111  II  somowliat  siinihir  coveiiiint  with  a  London 
sohcitor,  the  word  "  chents  "  was  held  to  mclude  the 
country  solicitors,  for  whom  he  acted  as  agent  («'). 

So,  too,  an  injunction  has  heen  granted  to  restrain  the 

defendant  from  serving  or  interfering  with  any  persons 

who  were  customers  of  the  plaintiff,  a  dairyman,  at  an}' 

tiinu  during  the  defendant's  employment  by  him  (/). 

Mode  of  'J'he  performance  of  a  contract  in  restraint  of  trade  is 

TK'Vformaiuu      ofteii  Secured  by  a  bond  or  covenant  not  to  do  that  which 

of  uontraet  in     it  is  intended  to  prohibit,  aiul,  in  the  event  of  a  breach 

of  that  stipulation,  to  pay  a  certain  sum  as  a  penalty  or 

as  li(piidated  damages. 

The  question  whether  the  sum  lixed  by  the  parties  is  to 
be  treated  by  the  Court  as  a  penalty  or  as  liquidated 
damages  is  not  decided  by  the  name  by  which  the  parties 
have  described  it.  A  succession  of  judges  have  held  that 
the  use  of  the  term  "  penalty  "  or  "  liquidated  damages  " 
is  not  conclusive,  though  perhaps  where  the  parties  them- 
selves call  the  sum  made  payable  a  ''  penalty,"  the  onus 
lies  on  those  who  seek  to  show  that  it  is  liquidated 
damages. 

If  in  any  i)articular  case  the  Court  should  rule  that  a 
sum  agreed  to  be  paid  is  a  penalty  and  not  hquidated 
damages,  evidence  will  l)e  admissible  to  sliow  wliat  were 
the  actual  damages  caused  b}"  the  breach. 

The  earlier  cases  (A)  were  the  subject  of  an  elaborate 
exposition  by  Sir  George  Jessel,  M.  E.  {I),  and  it  seems 


(i)  Jlcidy.  Jinnoun,  (1892V2  Ch.  413. 

(_;■ )  Jiaiiicn  V.  OV«r»/,  ;).'>  Cli.  D.  IhA  ;  Jhibowiki  and  Son*  V.  Goldnfriii , 
(IHUG)  1  (|.  li.  47H.  In  tlio  latter  eiute  are  nomu  obhervationH  a»  to  the 
rc-axonableiic.H.H  of  a  covenant  referrinjj  to  persons  l)econiiug  euMtonieni  of  tbo 
cni])l<>yer  alter  the  servant  liaslelt  him. 

{/:}  Alijkim  V.  Kiiiiiiri,  I  K\e.  77<) ;  and  kvc  A'tinhlr  v. /V/rirw,  6  Uiug. 
141  ;  Jlonirr  v.  FInituf,  !»  M.  A:  W.  G7H  ;  (hrrn  v.  7Virf,  13  M.  &  W.  7Ul  ; 
GaUuinlhi/  v.  .Sttutt,  1  Kxe.  Goi* ;  Jfri/im/t/n  v.  Jirtdpr,  6  E.  A:  13.528; 
Mrrrcr  \.'  Iniiiff,  K.,  U.  \-  K.  .'•G3  ;  Jl'rttn  v.  Jiuich,'-!^  L.  J.,  Exc.  267  ; 
.Sparrow  v.  J'ariM,  31  I,.  J.,  Exc.  137  ;  M<i;/rr  v.  Lnrrll,  L.  K.,  9  C.  1'.  107  ; 
/,<•«/  V.  Whitnkrr,  \,.  \{.,  H  (,'.  I',  70  ;  lie  Nrti nwti,  J  f'h.  Div.  724  ;  Gcitexil 
Crrdxl  Co.  V.  Glni<f,  22  Ch.  D.  .MO. 

(/)    UalU*  V.  iimith,  21  Ch.  I).  243, 
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sufficient  here  to  mention  the  principal  rules  that  have 
been  laid  down. 

"  One  rule  which  appears  to  be  recognized  in  the  cases," 
says  Lord  Esher,  M.  E.  {in),  "  as  a  canon  of  construction 
with  regard  to  agreements  of  this  kind  is  that,  where  the 
parties  to  a  contract  have  agreed  that  in  case  of  one  of 
the  parties  doing  or  omitting  to  do  some  one  thing,  he 
shall  pay  a  specific  sum  to  the  other  as  damages,  as  a 
general  rule  such  sum  is  to  be  regarded  by  the  Court  as 
liquidated  damages  and  not  a  penalty,"  and  he  mentions 
as  an  exception  to  that  rule  a  case  where  the  sum  agreed 
to  be  paid  is,  with  regard  to  the  matter  in  respect  of 
which  it  is  to  be  paid,  so  large  as  to  make  the  idea  that  it 
was  intended  to  be  payable  by  way  of  liquidated  damages 
so  absurd  that  the  Court  would  be  compelled  to  arrive  at 
the  conclusion  that  it  was  to  be  paid  not  as  liquidated 
damages,  but  as  a  penalty. 

Another  important  rule  has  reference  to  cases  in  which 
a  fixed  sum  is  made  payable,  not  for  the  doing  or  omitting 
to  do  some  one  thing,  but  in  order  to  secure  the  per- 
formance of  several  stipulations.  If  these  stipulations  are 
of  varying  degrees  of  importance  so  that  the  damages 
arising  from  breaches  of  them  respectively  will  be  of 
substantially  varying  amounts,  the  agreed  sum  is  in-imcl 
facie  to  be  regarded  as  a  penalty  and  not  as  liquidated 
damages  (»)• 

Servants  who  have    entered    into    binding    contracts  Injunction, 
not  to  carry  on  certain   businesses  after  leaving  their 
masters'    service,    have    frequently   been  restrained  by 
injunction  from  committing  breaches  of  their  agreement. 
Examples  of  such  cases  are  given  below  (o). 

The  terms  of  the  contract  may  possibly  show  that  the 


(«<)  Lawy.RediUUh  Load  Hoard,  (1892)  1  Q.  B.  127. 

(«)    irUhoH  V.  Love,  (1896)  1  Q.  B.  626  ;  Strickhuid  v.   IFUliams,  (1899) 
1  Gl.  B.  382. 

(o)  jrinUtkcr  v.  Moue,  3  Beav.  383  ;  XichoUs  v.  Slrcttou,  7  Beav.  42 
Harmn  v.  Farsons,  32  Beav.  328  ;  Mogvrs  v.  Driirij,  57  L.  J.,  Ch.  504 
Jo)ies  V.  Heavens,  4  Cli.  D.  636  ;  Howard  v.  M'oodivard,  34  L.  J.,  Ch.  47 
May  V.  O'Neill,  44  L.  J.,  Ch.  660. 
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intention  of  the  parties  was  that  tlie  servant  iniRlit  l)e  at 
liberty  to  carry  on  the  prohibited  business  after  leavinj^ 
his  master's  service  upon  payment  of  a  fixed  sum  as  a 
penahy.  But  in  the  case  of  an  ordinary  bond  it  would 
be  no  answer  to  a  claim  for  an  injunction  that  the  defen- 
dant was  willing  to  pay  the  penalty  (/*),  and  in  the  case 
of  contracts  such  as  arc  now  under  consideration,  it  will 
be  a  question  for  the  Court  whether  there  can  l)e  ^'^thered 
from  the  contract  an  ap;reement  by  the  servant  that  he 
will  not  carry  on  the  prohibited  business.  If  the  penalty 
is  apireed  to  be  recoverable  "  as  li(|uidated  dama{:jes," 
that  will  p^o  to  show  such  an  agreement  by  the  servant, 
because  the  use  of  the  word  "  damages"  implies  a  breach 
of  an  agreement  (7).  If  an  agreement  not  to  carry  on 
the  trade  can  be  gathered  from  the  contract,  then  the 
Court  will  pi'obably  enforce  it  liy  injunction  (r),  though 
the  penalty  be  payable  as  liquidated  damages. 

13ut  a  master  is  not  entitled  to  an  injunction  in  addi- 
tion to  the  amount  agreed  on  as  liijuidated  damages  (.s). 
Injunctions  have  also  been  granted  to  restrain  defen- 
dants from  committing  breaches  of  agreements  not 
to  carry  on  certain  trades  after  leaving  the  plaintiff's 
service,  where  the  defendants  were  infants  at  tlie  time 
they  made  the  agreements  (0. 

I'ersons  who  enter  into  contracts  of  service  occasion- 
ally Ijind  themselves  at  the  same  time  not  to  do  work  for 
any  one  but  their  master  so  long  as  they  remain  in  their 
master's  service. 
Contrnct  ..II  So  where  a  man  who  for  many  years  had  carried  on 

ftalexf  ))UHiiii>M 

ip)  Frtnrh  V.  Miicalr,  2  Dr.  A:  W.  209. 

{(/j  yiitioiial  l'i-firhir\iil  Itniil:  uf  l-'.itijliniil  v.  .}fiin</iaH,  40  Cli.  1).  11 2. 
But  nn  n)frr<-iiic>nt  niny  Im  f\trnrt«-<l  from  tbi'  iMinditidii  ol  the  IhiihI  lor  t)ie 

fmynunt  ot  a   I'immI  iMiialty  witliout  imy  apn't'iiienl  aH  to  tlw  pi-naltv  luiiif? 
ii|iiiflatc4l  (laina;;i-<t,    /.nmloii  nml  Yiiihithirr  Jlnnk  v.  J'rift,  !}(]  L.  J.,  (')i.  y.S7. 
{fj   lloiiiiiil  \ .   Winiiltriinl,  '.\\  I,.  J.,  (Ml.  47:   (irnrrhj  v.  Jtanutni,  IN  E<|. 
518;    /.iiiii/oii    mill    Yurki'lnir    llunl;    v.    I'vitl,    .*»(»   F..    .1.,  C'll.    !(87  ;    ynliuiiiil 
Prnr'uirttil  lUmk  of  Kmjlntifi  \ .  Mnr»hrtll,  40  C'h.  I>.  112;  Jotic»\.  JIfinrii.i, 
|4  Ch.  Div.  6.30. 
A     («)  Sttintri-  V.  Fn-ffumin,  1  Mar.   A:   (i.  280;   Cariirn  v,  Xinhift,  7  II.  i^'  N. 
^168,  778;   Gnilv.  jfnrnnon,  O't  I,.  T.  lt<|).  .•»07. 

//)  Cornirnlly.  Jlairkiim,  41  I..  .1..  Ch.  4.}.'.  ;  Fnnm  v.  Wfitr,  (1892)  .3  Cli. 
.502;  »<?«•  Miitilleton  v.  Ihoim,  47  I-.  J.,  Ch.  411. 
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the  business  of  a  carrier  ((0  sold  and  assigned  the  good-  to  serve  the 
will  of  his  business  to  the  defendants,  and  covenanted  ufe  noTiUe^al 
with  them  that  he  would  not  at  any  time  from  thence- 
forth during  the  term  of  his  natural  life,  either  by  or  for 
himself,  or  for  or  with  any  other  person  whomsoever  in 
trust  for  him,  or  to  or  for  his  benefit,  set  up,  exercise,  or 
in  any  sort  or  manner  howsoever  use  or  follow  the  trade 
or  business  of  a  carrier  except  as  thereinafter  was 
excepted,  and  that  he  would  from  thenceforth  during 
his  life  well  and  faithfully  serve  the  defendants  as  an 
assistant  in  the  said  trade  or  business  of  a  carrier,  &:c., 
and  the  defendants  covenanted  to  pay  him  certain  weekly 
sums :  it  was  held  that  the  agreement  was  not  void  as 
being  in  general  restraint  of  trade. 

But  where  a  defendant  entered  the  service  of  the 
plaintiffs  for  a  term  of  ten  years  from  August,  1897, 
terminable  on  three  months'  notice,  and  agreed  for  that 
time  not  to  engage  himself  directly  or  indirectly  in  anj' 
other  business,  or  transact  any  business  with  any  other 
person  or  persons  than  the  plaintiffs,  and  in  1898  he  left 
the  plaintiff's  service,  it  was  held  that  the  negative 
stipulations  on  his  part  were  unreasonable,  and  ought 
not  to  be  enforced  by  injunction  so  as  to  compel  him 
for  the  remaining  nine  years  to  abstain  wholly  from 
business  (r). 

The  remedy  by  injunction  is  often  a  more  complete  '^Vant  of 
and  effectual  remedy  than  an  action  for  the  penalty  obiectioii 
agreed  upon.  And  it  seems  that  the  jurisdiction  of 
Courts  of  equity  to  restrain  by  injunction  an  act  w'hich  a 
defendant  is  by  contract  or  duty  bound  to  abstain  from, 
is  not  confined  to  cases  in  which  those  Courts  have 
jurisdiction   over   the  acts  of   a  lAaintijf' ;  the  want   of 

(«)  IVttUis  V.  Den/,  2  M.  ^^  W.  273.  As  to  how  tar  ajjrecmeuts  made  by 
workmen  to  work  tor  a  particiihir  master  tor  a  h)ii<j  perioil  at  certain  wages, 
and  no  one  c/ac,  are  illegal,  as  being  in  restraint  of  trade,  where  tltcrc  is  no 
correspond'imj  oli/ection  on  the  part  of  the  manter  to  find  icork,  see  Pilkington 
V.  Seott,  15  M.  &  ^V.  6o7;  Hartle;/  v.  Cmnmings,  6  C.  B.  247;  Jt.  v. 
IFih-h,  2  E.  ^-  15.  357  ;  ante,  p.  75  ;  see  also  Robinson  &  Co.  v.  Heuer,  (1898) 
2Ch.451.  ^ 

(r)  ]-:hv»,>in  V.  liarthohmcir,  (1898)  1  Ch.  671. 
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mutuality  in  tlit'  coiitraot  atTonls  no  objection  to  the 
exercise  of  the  jurisdiction '/r). 

But  though  agreements  of  this  soil  in  wliit-li  a  servant 
has  hound  himself  to  serve  his  master  and  no  one  else 
durinj:;  a  certain  period  may  sometimes  he  enforced  hy 
injunction,  the  Court  will  act  very  cautiously  hefore 
granting  such  a  remedy. 

It  is  a  general  rule  of  the  Court  not  to  grant  decrees 
for  the  specific  performance  of  agreements  that  are 
strictly  personal  in  their  nature,  such  as  agreements  of 
hiring  and  service  (.r),  hut  in  certain  cases  negative 
covenants  can  he  enforced  hy  means  of  an  injunction. 

The  leading  case  (jf)  on  this  suhject  is  one  in  which  a 
singer  agreed  that  for  three  months  she  would  sing  at 
the  plaintifY's  theatre,  and  that  during  that  time  she 
would  not  sing  for  anjdDody  else  without  the  plaintiff's 
permission.  There  Lord  St.  Leonards  granted  an 
injunction  to  restrain  the  defendant  from  singing  else- 
where than  at  the  plaintiff's  theatre,  though  he  could 
not  enforce  specific  performance  of  the  entire  contract. 

Li  one  case  (z)  an  injunction  was  granted  hy  Malins, 
V.-C,  although  there  was  no  negative  covenant,  hut  in  a 
subsequent  case  (a)  the  Court  of  Appeal  have  held  that 
the  Vice-Chancellor  in  granting  the  injunction  proceeded 
upon  amistak(;n  view  of  tlie  decision  in  Liiiiih'jix.  Waiincr. 

The  decision  in  Lintdrji  v.  11 '</'///<  /■  has  been  followed, 
but  it  is  an  anomaly  which  is  not  to  be  extended  (a). 
In   a  case  (/>)  where   the  defendant  agreed   to  act  as  a 


(m)  J)iftrirh»ni  v.  Cahhuni,  2  I'hill.  ".2  ;  Morris  v.  Coleman,  IH  Ve«.  437  ; 
Stockn-  V.  U'tililrrhiirn,  :{  Kiiv  A:  .1.  .'<'.»:{;  l>iit  si«e  UilU  v.  Crvll,  1  De  (J., 
M.  A:  (J.  :V1P>\  Uliickrl  v.  //«//*,  :{.')  I,.  J.,  Cli.  ;124  ;  I)o,n,<ll  v.  Itnnirtt,  Tl 
Ch.  Div.  h3.'). 

(r)   lliiihy  V.    f'oiniof,  14  f'li.  I).  4>S2  ;  prr  f'otton,  L.  J.,  in  liainbriilffe  \. 

Smith,  4i  Cli.  I).  402  ;   ll'IntiroMi  Chrnurnl  Co.  v.  Ilnrdma,,,  (1H91)  2  rh."41fi. 

V/      (.v)  Liimlr;/  v.  Ifai/utrr,  1  I).,  M.  Ji  (i.  G04  ;  21  L.  J.,  Ch.  H9H.     Sc«'  ()</iirn 

V.  Foii»>rk,  32  I,.  J..  Ch.   73,  iind  I'rtu  v.  Jlrifffilun,  Uckjirld  aud  Tinibridge 

U'rlU  Jiailuni/  Co.,  32  1..  J.,  Ch.  677. 

(i)  sMoHtaffur  V.  Florklo,,,  Ifi  K<|.  ISO;  42  I..  .1.,  Ch.  077.  In  U'rlmlrr  v. 
J)tHon,  3  Jur.,  N.  8.  132,  iin  injun<  tion  w.xh  nl-o  jrriiiit«'d,  hut  ef  parte. 

(rt)    U'httu-fvd  Chrniira/  Co.  v.  Ifardman,  (\H<.)\  /  2  Ch.  41«. 

(h)  Grimttou  v.  Ciniitir/fnim.  (18114)  1  (I.  U.  12'>;  «•<•  iil.io  liohtiinnii  v. 
lleurr,  (1898)  2  Ch.  451  ';  and  J)e  Matton  v.  Othton,  4  De  U.  &  J.  276. 
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member  of  the  plaintiff's  theatrical  company  for  twenty- 
five  weeks,  one  of  the  terms  of  his  employment  being 
that  he  should  not  act,  sino-  or  appear  publicly  at  any 
other  theatre  without  special  permission  of  the  man- 
agement, the  Divisional  Court  granted  an  injunction 
restraining  the  defendant  from  acting  elsewhere  than  in 
the  plaintiff's  theatre. 

In  these  cases,  therefore,  an  injunction  will  only  be  What  are 
granted  to  enforce  a  negative  covenant,  and  perhaps  covenants. 
only  a  covenant  not  to  do  some  specific  thing.  Such 
a  covenant  may  be  implied  from  positive  covenants  if 
the  Court  can  make  out  clearly  and  definitely  any  such 
negative  agreement  (c).  Where  a  manager  agreed  to  give 
"  the  whole  of  his  time  to  the  company's  business  "  the 
Court  (d)  refused  to  imply  a  negative  agreement  which 
would  enable  them  to  grant  an  injunction  to  restrain  him 
from  giving  part  of  his  time  to  a  rival  company  ;  and  in 
another  case  (t')  it  was  held  that  a  stipulation  to  "act 
exclusively  for  "  the  plaintiffs  was  not  definite  enough  for 
the  purpose  of  implying  a  negative  stipulation  not  to  act 
for  any  one  else. 

On  the  other  hand  a  covenant  negative  in  form  may 
be  positive  in  substance,  and  therefore  one  to  enforce 
which  an  injunction  will  not  be  granted  (/). 

When  an  injunction  is  granted  to  enforce  a  negative 
term  of  a  contract,  it  will  be  conditional  on  the  perform- 
ance by  the  plaintiff  of  his  part  of  the  agreement,  and 
will  be  liable  to  be  dissolved  if  he  fails  to  perform  it  (g). 


(c)  Wolverhampton  and  Walsall  Railway  Co.  v.  London  and  North  Western 
Railway  Co.,  16  Eq.  433  ;  Catt  v.  Tourle,  L.  Rep.,  4  Ch.  654  ;  Metropolitan 
Electric  Supply  Co.  v.  Ginder,  (1901)  2  Ch.  799. 

(rf)    Whitwood  Chemical  Co.  v.  Hardman,  (1891)  2  Ch.  416. 

V)  Mutual  Reserve  Fund  Life  Association  v.  New  York  Life  Insurance  Co 
I'^Aj.  T.  Rep.  528.  '' 

ly    (/)  Davis  V.  Foreman,  (1894)  3  Ch.  654. 

(g)  Stacker  v.  Wedderburn,  3  K.  &  J.  393  ;  Fcchter  v.  Montgomery,  33 
Beav.  22. 
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1.  AS  I'.MTWKKX  >rASTi:i:  AND  SERVANT. 

It  is  not  proposed  in  the  present  work  to  enter  upon  a 
discussion  of  tlie  movnl  duties  of  a  servant  towards  his 
master  ;  nor  to  discuss  the  propriety  of  employing:;  the 
criminal  law  to  the  enforcement  of  rijrhts  arising  out  of 
a  civil  contract  of  hirin<;  and  service.  Neither  is  it 
proposed,  ///  tJiia  rjiaptcr,  to  consider  the  cases  in  which 
the  rriniiiial  law  prescrihes  punishment  for  misconduct 
on  the  part  of  a  servant.  That  part  of  the  suhject  will 
he  treated  of  hereafter.  This  chapter  will  he  conl'ined 
to  a  consideration  of  the  duties  which  are  ciriHi/  hind- 
ing  upon  a  servant,  and  the  civil  remedies  open  to 
a  master  who  has  sustained  injury  hy  the  hreach  of 
such  duties. 
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Duties  of  Servant  to  Master,  and  Action  by  Master 
AGAINST  Servant  for  Breach  thereof. 

In  the  first  place  it  is  clearly  the  duty  of  a  person  who 
has  engaged  to  enter  into  the  service  of  another,  in  any 
capacity,  to  fulfil  his  engagement  by  entering  into  such 
service :  and  if  he  fail  to  do  so,  without  any  good  reason, 
he  will  be  liable  to  an  action  for  such  breach  of  contract  (a). 
As  where  a  man  agreed  to  go  out  to  Australia  in  the 
plaintiff's  ship,  as  surgeon,  but  afterwards  refused  to  go ; 
the  plaintiff  recovered  damages  in  an  action  against 
him(/>).  Since,  however,  a  master  would  rarely  deem  it 
worth  his  while  to  bring  an  action  against  a  servant  who 
had  engaged  to  enter  his  service  for  refusing  to  do  so, 
except,  perhaps,  in  the  case  of  actors  and  singers  (e), 
and  superior  servants  or  skilled  workmen,  it  will  be 
sufficient,  upon  that  subject,  to  observe  that,  to  enable  a 
master  to  sustain  such  an  action,  it  would,  of  course,  be 
necessar}'  for  him  to  prove  a  legally  hindinrf  contract  of 
hiring  and  service  [d). 

So,  also,  it  is  equally  clearly  the  duty  of  every  person 
who  has  entered  into  the  service  of  another  to  continue  in 
such  service  during  the  whole  time  that  he  has  contracted 
for,  and  if  he  depart  without  any  good  reason  he  will  be 
liable  to  an  action  for  so  doing.  'Where,  therefore,  B. 
covenanted  to  serve  A.  as  a  journeyman  for  five  years, 
and  to  work  at  the  usual  hours  daily  under  a  penalty  of 
lOOZ.,  but  before  the  expiration  of  the  five  years  departed 
out  of  the  service,  A.  recovered  against  him  in  an  action 
of  debt  the  full  sum  of  100/.  and  costs  [e).     In  this  case, 


Action  by 
master  against 
servant ;  for 
not  entering 
his  service  : 

Richardu  v. 
Hayivard. 


For  leaving  it 
too  soon. 


Bird  V. 
Randall. 


(«)    Cutes  V.  Sadler,  2  Keb.  16. 

(A)   Richards  v.  Hayward,  2  M.  &  G.  574. 

\c)  Asthy  V.  IVehion,  2  B.  &  P.  346;  Kemble  v.  Farren,  G  Bing.  141  ; 
Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  604. 

(rf)  See  the  preceding  chapter  as  to  tlie  requisites  of  the  Contract. 

[e)  Bird  v.  Randall,  3  Burr.  1345  and  see  Huttman  v.  Bouhiois,  2  C. 
&P.  513;  Zees  v.  Whitcomb,  5  Bing.  34;  Mei,sitery.  Rone,  13  C.  B.  162. 
In  Boues  v.  Press,  (1894)  1  Q.  B.  202,  coal  miners  who  refused  to  go  down 
in  the  "  cage  "  at  the  same  time  as  non-unionists  were  held  to  have  been  guilty 
of  such  a  breach  of  contract  as  entitled  the  plaintifi  to  substantial  damages. 

M.S.  7 
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servant  during 
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nl.so,  it  \\\)iiUl  he  etinally  necessary  to  prove  a  legally 
binding  contract  of  hiring  and  service. 

But  in  either  of  the  above  cases,  if  the  servant  were 
prevented  by  the  act  of  God,  e.fi.,  permanent  illness, 
from  performing  his  contract,  that  would  be  a  good 
defence  to  an  action  by  the  master  (/). 

Upon  similar  principles  it  has  been  held  (//)  that  a 
contract  by  a  musician  to  play  at  a  concert  at  a  fixed 
time,  being  a  contract  dependent  on  the  personal  skill  of 
the  artist,  is  subject  to  an  iuiplied  condition  that  if  the 
musician  be  without  his  own  default  disabled  by  temporary 
illness  he  shall  be  excused. 

And  in  the  case  of  domestic  servants,  they  have  a  right 
by  custom  to  leave  their  situations  at  any  time  on  pay- 
ment of  a  calendar  month's  wages  in  advance,  just  as  a 
master  ma}'  discharge  them  in  a  similar  manner. 

The  Court  will  not  grant  a  decree  against  a  servant 
for  specific  performance  of  acontract  of  personal  service  (//), 
and  it  is  only  in  the  case  of  a  negative  covenant  that  it 
will  grant  an  injunction  against  a  servant  to  enforce 
such  a  contract  (/), 

The  duties  of  a  servant  to  liis  master.  iIhv'dki  Jiis  ticrrirr, 
must,  generally  speaking,  depend,  in  a  great  measure, 
upon  the  nature  of  his  employment,  his  master's  business, 
and  the  contract  he  has  entered  into  with  his  master  (A*). 


(/)  Boast  V.  Fhlh,  L.  K.,  4  C.  P.  1. 

((/)  Itohinxon  V.  Davuoi),  L.  R.,  G  Kxc.  2G0.  See  this  case  as  to  giving 
notice  of  illness. 

(/i)  Slockrrw  lirockkhatik,  20  L.  J.,  f'li.  -lOS.  />o»/.  p.  15.5;  Lumlrij  v. 
Wnijuer,  1  De  G.,  M.  A:  O.  604  :  /)  He  G  \-  S.  4S.5;  JohnnoH  v.  Shreimhurn 
atid  HinnitK/fiaiH  liai/uai/  Co  ,  3  DeG.,  M.  &  G.  I'll  ;  (ri/rv.  Grtizianu  V.-('. 
Wood,  E.  t.  l.S.'>;»;  Chiuiiork  V.  Sii,n.s(iun/,  .'(()  I,.  .!..  Ph.  409;  Wolrn: 
hnmplon  and  Jf'almll  llailuaii  Co.  v.  L.  S[  X.  W.  Jiailua;/  Co.,  L.  R.,  IG 
Ef\.  4.3.3;  lOyhyx.  Connol,  14  Ch.  1).  482.  See  Lonnell  v.  lirnnett,  22  Ch. 
Div.  835. 

(i)  Liifiilri/v.  Jfagurr,  1  He  G.,  M.  &  G.  604  ;  5  De  G.  &  S.  485. 

{k)  Seo  (itartrrrd  lUink  of  India  v.  Ittrh,  .32  L.  J.,  (i-  \\.  .300,  wliicli  wa*  nn 
action  .aKf'in.'«t  a  liank  nmna^'i  r  for  breaclien  of  duty.  In  tliat  case  the  plaintiffs 
dionii-.sed  the  defendant  lr<>ni  hit  ])ost  a.s  niaiia/er  of  a  lirancli  ))ank  in  India, 
an«l  {heir  manager  in  Kn^jlaml  \vr<'f<'  letteiH  to  an  a^r<nt  in  In<lia,  directing 
him  to  make  inquiries  ai«  to  the  alleged  hreaches  of  duty  ^n  the  part  of  tlie 
defendant  and  received  anj»wern ;  it  was  held  that  tiie  defendsint  was  not 
entitled  to  inspect  any  '»f  the  left«r»  or  answers.  See  also  as  to  this  point, 
//V/oy  V.  /'(//<■,  32  L.  J.,  C.  1'.  263. 
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There  are,  however,  many  duties  which  are  implied  hy 
law  from  the  relationship  of  master  and  servant,  and  are 
binding  upon  all  servants.  Thus,  every  servant  is  bound 
to  obey  all  the  lawful  orders  of  his  master  (1),  and  to  be 
honest  {))i),  and  diligent  (n),  in  his  master's  business,  and 
not  to  abuse  his  confidence  in  matters  appertaining  to 
his  service  (o).  "Further,  as  in  this  contract,  the  con- 
dition of  the  master  is  more  advantageous  than  that  of 
the  servant,  the  servant  ought  to  respect  his  master 
according  to  his  station  in  the  world  "(jj). 

Where  a  servant  or  agent  is  employed  to  do  certain  Servant  re- 
work for  remuneration,  it  is  an  implied  condition  in  the  missions*^aiid 
contract  of  service  that  he  will  faithfully  and  truly  secret  profits 
discharge  his  duty  towards  his  employer.  "  There  can 
be  no  question,"  said  Bowen,  L.  J.  (q),  "that  an  agent 
employed  by  a  principal  or  master  to  do  business  with 
another,  who,  unknown  to  that  principal  or  master,  takes 
from  that  other  person  a  profit  arising  out  of  the  business 
which  he  is  employed  to  transact,  is  doing  a  wrongful 
act  inconsistent  with  his  duty  towards  his  master,  and 
the  continuance  of  confidence  between  them.  He  does 
the  wrongful  act  whether  such  profit  be  given  him  in 
return  for  services  which  he  actually  performs  for  the 
third  party,  or  whether  it  be  given  him  for  his  supposed 
influence,  or  whether  it  be  given  him  on  any  other 
ground  at  all ;  if  it  is  a  profit  which  arises  out  of  the 
transaction,  it  belongs  to  his  master,  and  the  agent  or 

(I)  Post,  p.   109. 

(»h)  Post,  p.  111.  As  to  the  rights  of  a  master  to  recover  damages  for 
conversion  from  a  person  to  whom  his  servant  has  wrongfuUj-  sold  his  goods, 
after  he  has  accepted  money  from  his  servant  in  full  settlement  of  all  claims 
against  him,  see  Rice  v.  Reed,  (1900)  1  Q.  B.  54. 

{n)   Post,  p.  113. 

(o)  Robb  V.  Green,  (1895)  2  Q.  B.  1. 

{p)  Puif.  de  Off.  Horn,  ac  Civ.  lib.  2,  cap.  4,  s.  2  ;  and  see  per  Lord 
Kenyon  in  Limland  v.  Stephens,  3  Esp.  269. 

{q)  Boston  Peep  Sea  Fishing  and  lee  Co.  v.  AnseU,  39  Ch.  D.  339  ;  so  in 
WiHiamson  v.  Hine,  (1891)  1  Ch.  390,  it  was  held  that  a  broker,  who  was 
appointed  managing  owner  of  a  ship,  was  not  entitled  to  keep  a  commission  on 
obtaining  charters  for  the  ship,  as  the  obtaining  of  charters  for  the  ship  was 
part  of  his  duty  as  managing  owner.  See  also  Morison  v.  Thompson,  L.  R., 
9  Q.  B.  480;  Eden  v.  Ridsdale's  Railway  Lamp,  &c.  Co.,  23  Q.  B.  D. 
368. 
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servant  has  no  rifjlit  to  take  it,  or  keen  ^^y  ^i"  bargain  for 
it,  or  to  receive  it  without  l)argaiu,  unless  his  master 
knows  it."  If  a  servant  make  such  a  hargain  to  be  paid 
a  commission,  the  bargain  is  corrui)t,  and  hi;  cannot  sue 
upon  it  to  recover  the  commission  (r).  Wliere  a  paid 
agent,  who  has  been  bribed  so  to  do,  induces  his  principal 
to  enter  into  a  contract  with  the  person  who  has  paid  the 
bribe,  and  tlie  contract  is  disadvantageous  to  the  prin- 
cipal, the  principal  may  recover  the  amount  of  the  bribe 
from  his  agent,  and  in  addition  may  sue  the  briber  for 
damages  for  the  loss  sustained  by  him  in  entering  into 
the  contract  (s). 

The  claim  by  the  principal  against  his  agent  in  such  a 
case  is  simply  a  claim  by  a  creditor  against  a  debtor,  not 
by  a  cfstiii  que  trust  against  his  trustee  (/)• 

If  the  money  has  not  been  paid  over  by  the  briber  to 
the  principal's  agent,  the  principal  may  sue  the  briber 
for  it,  and  it  is  no  answer  by  the  defendant  to  say  that 
he  saw  no  harm  in  what  he  had  done.  Ikit  if  the  bribe 
or  commission  has  been  paid  over  to  the  agent,  the  prin- 
cipal becomes  immediately  entitled  to  it,  as  to  a  gift, 
whether  he  elect  to  adopt  or  rescind  the  contract  (//). 
The  principal,  wlicn  lie  linds  out  the  bargain  has  been 
corruptly  macb;,  may,  if  he  like,  rescind  the  contract  he 
has  entered  into,  before  it  has  been  carried  out(./). 
Servant  is  Every  servant,   moreover,  is  bound  to  take  due  and 

iiecliKence'r^^  proper  care  of  his  master's  property  intrusted  to  him; 
and  if  guilty  of  r//v/.s.s  innliiicnrr,  whereby  his  master's 
hut  not  for        property  is  injured,  he  will  i)e  liable  to  an  action  (j/)  ;  but 
accidfiiu;         |jg  jj^  ,jqj^  obliged  to  preserve  his  master's  property  at  all 


(r)   Hnrrhiffton  v.   Victoria  Graving  Dork,  3  Q.  R.  D.  o4U. 

(»)   Minjur,  il-r.  nf  Sniford  s .  /-rirr,"  (1891)  1  (J.  H.  IGS. 

\t)    /.i»t,r\..Sfii/./>i,,  i'l  Ch.  I).  1. 

(m)  J'aunina  Trlnjriiph  Co.  V.  Jnilia  Ilubhrr  Tr/ff/rap/i  U'orkx  Co.,  I,.  R., 
10  Ch.  h\h\  Grant  v.  Gold  Kjploration  and  I)cvrlopiiiciit  Si/ndirate,  (IIMIO)  1 
Q.  H.  233. 

(x)  Panama  Trirpraph  Co.  v.  India  Rnhhrr  Telegraph  Work»  Co.,\i.^.,  10 
Ch.  615;  Smtth  v.' Sorh,/,  3  H.  H.  D.  ').52.  note;  U'/in/rg  Jiridgt  Printing 
Co.  V.  Grfrn,o  Q.  B.  D."  I05t. 

(v)   Couulrtt  of  S  a  fop  V.  Croiiipton,  Cr".  Eliz.  777,  784. 


ACTION    BY    :\IASTER   AGAINST    SERVANT.  101 

adventures  (^) .  In  an  old  case  (a),  therefore,  where  a  s.(viifje\. 
carrier  brought  an  action  against  his  servant  tor  losing 
goods,  it  was  held  that  the  action  would  not  lie,  Holt,  C.  J., 
saying,  that  "  There  ought  to  be  a  negligence  shown  in 
the  servant  to  make  him  liable  to  this  action,  for  this 
amounts  only  to  a  bailment  of  goods,  where,  if  thieves 
break  in  and  steal  them,  he  shall  not  answer  it."  And  a  or  robbery, 
servant  intrusted  with  money  would  not  be  liable  to  his 
master  if  robbed  of  it  (/>). 

But  if  guiltv  of  fraud  or  misfeasance,  he  would  be  ,^^ry''^/  ^^^° 

^         "^  -mi  liable  lor 

liable  to  an  action  at  the  suit  of  his  master.  Ihus,  fraud  aud 
where  (c)  the  plaintiff  covenanted  with  J.  S.  not  to  import  '"'^^easance. 
certain  goods,  and  the  defendant,  being  the  plaintiff's  ^-jrv.^ 
servant,  and  knowing  thereof,  imported  the  said  goods, 
whereby  the  plaintiff  broke  his  covenant,  and  was  sued 
by  J.  S.,  who  recovered  damages  against  him,  it  was 
held  that  the  servant  was  bound  to  indemnify  his  master, 
although  it  was  not  alleged  that  the  servant  imported  the 
goods  icitlt  intent  to  damnify  his  master.  And  where  (d)  f^'^n-sonx. 
a  merchant,  on  going  abroad,  trusted  his  servant  to 
receive  in  his  absence  all  goods  that  should  arrive  for 
him,  and  to  pay  the  duties  upon  them,  but  the  servant 
landed  some  without  paying  the  duties,  whereby  they 
became  forfeited  to,  and  were  seized  on  behalf  of,  the 
Queen,  it  was  held  that  the  merchant  might  maintain 
an  action  on  the  case  against  the  servant  for  this  mal- 
feasance. And  so  it  is  said,  that  if  a  servant  that  drives 
his  master's  cart,  by  his  negligence  suffers  the  cattle  to 
perish,  an  action  upon  the  case  lies  against  him  {c).  And 
if  a  man  deliver  a  horse  to  his  servant  to  go  to  market, 
or  a  bag  of  money  to  carry  to  London,  which  he  neglects 
to  do,  the  master  may  have  an  action  of  account  or 


{z)  Bac.  Abr.    "  Master  aud  Servaut  "   (M.   1) ;    y'tckso)!.  v.  Brohan,  10 
Mod.  109. 

(«)  S«va(je  V.  Wulthew,  11  Mod.  135. 

{b)    Tf'alkerv.  British  Guarantee  Association,  18  Q.  B.  277. 

(c)  Httss;/  V.  Fact/,  1  Lev.  188. 

{(i)  Lewson  v.  Kirk,  Cro.  Jac.  260. 

\e)  7  Hen.  4,  14  ;  Bac.  Abr.  "  :Master  aud  Servant  "  (M.). 
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Servant  imhin-  detainer  u^iiinst  liim  ( /").     And  a  servant  who  induces  an 

to^leavThiV^  apprentice  to  leave  liis  master's  service  is  liable  to  an 

nia.su>r.  ftction  for  so  doinj,'  (//). 
Use  by  sorviint       Unless  it  be  contrary  to    some  express  term  of   his 

of  informatiim  ,  i.   zi  \  *       i.        ti.        i         • 

acquireil  emploj'ment  (h),   a  servant,  after  leavmg  service,  may 

during  service,  lawfully  set  lip  a  business  of  the  same  nature  as  that 
carried  on  by  his  late  master,  and  in  the  same  localit)' ; 
and,  provided  that  lie  acts  fairly,  there  is  no  reason  why 
he  should  not  deal  with  persons  who  were  customers  of 
his  late  master  (/),  and  so  compete  with  him  in  business. 
But  it  is  an  implied  term  of  the  contract  between  a 
master  and  his  servant  that  confidential  information 
received  by  the  servant  to  advance  his  master's  business, 
and  materials  obtained  by  him  on  his  master's  behalf,  in 
the  course  of  his  service,  shall  not  be  used  by  him,  after 
the  termination  of  his  service,  in  such  a  way  as  to 
prejudice  his  master's  interests  (/.). 

So  where  (/)  the  Court  appointed  as  receiver  and 
manager  of  a  business  a  former  clerk  of  the  firm,  and  the 
clerk  sent  a  circular  to  the  customers  of  the  firm  solicit- 
ing their  custom  for  his  own  business,  and  refused  to 
give  an  undertaking  not  to  repeat  the  offence,  he  was 
committed  to  prison  for  contempt  of  Court. 

And  where  (///)  canvassers  had  been  employed  to  obtain 
advertisements  for  a  directory,  an  injunction  was  granted 
to  restrain  them  from  using  for  the  purposes  of  any 
other  publication  the  materials  which,  while  in  the 
plaintiff's  employment,  they  had  obtained  for  the  purpose 
of  his  publication. 

So,  too,  where  (w)  the  defendant,  wlu'le  employed  by  the 


(/)  21  Hill.  I,  It;  Hnc.  Abr.  "  Mnnt<«rnnd  Servant  "  (M.) 

iff)  Tiiritrr  v.  Jtohimim,  r>  15.  &  ,\(I.  789;  and  .hco  Grot.  lib.  3,  cap.  7, 
MCt.  Ti.  5. 

(h)  Aii(f,  p.  77. 

(i)    Itr  Irmfi,  Id  f'h.  I).  40;    Jfrhnnrr  v .  Swit/i  (2).  3')  f'b.  I).   JIU. 

{k)  Mi.ri.inu  V.  Mont.  <.l  Hare,  211. 

\t)  Ifrhtwre  V.  Sm,lh  12),  .'J5  Cb.  I).  440. 

(til)  Lambv.  K'nm»,  (180.1)  1  f'b.  218.  in  wbirb  nonie  dnnbt  was  thrown 
upon  tbe  df'cioion  <>f  Sir  (reorffe  Jes-H-l,  M.  U..  in  /{nitn-'n  Tr/rf/ram  Co.  v. 
Jli/ron,  43  I,.  J.,  fb.  fiOl. 

(m)  Hofth  V.  Grrni,  (189.i)  2  Q.  TI.  1.     In  tlii.t  caic  tbc  earlier  deci.'<ion»  are 
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plaintiff  as  manager  of  his  business,  copied  a  list  of 
names  and  addresses  of  his  master's  customers  with  the 
intention  of  using  it  for  the  purpose  of  soliciting  orders 
from  them  after  leaving  the  plaintiff's  service  and  setting 
up  business  on  his  own  account,  it  was  held  by  Hawkins,  J., 
that  this  was  a  breach  of  an  implied  term  of  the  contract 
of  service,  and  that  the  defendant  was  liable  in  damages 
for  any  loss  caused  to  the  plaintiff'  by  reason  of  such 
breach. 

And  Kekewich,  J.,  granted  an  injunction  restraining 
the  defendant  from  publishing  or  communicating  to  any 
person  a  table  of  dimensions  of  engines  made  by  the 
plaintiff,  which  table  he  had  compiled,  without  the 
plaintiff's  knowledge,  during  his  apprenticeship  to  the 
plaintiff  (o). 

A  servant  is  also  liable  to  an  action  at  the  suit  of  his  Liability  of 
master,  where  a  third  j^erson  has  brought  an  action,  and  i,^^jg^°*jf° 
recovered  damages  against  the  master,  for  injuries  sus-  master  from 

,    .       T     .  (•     i  1  i»  T  consequences 

tamed  m  consequence  oi  the  servant  s  negligence  or  ^^  his  neo-u- 
misconduct ;  and  in  such  action  against  the  servant,  the  gence. 
verdict  against  the  master,  in  the  action  brought  against 
Itim,  is  evidence  as  to  the  quantum  of  damages,  though 
not  as  to  the  fact  of  the  injury  (p).  Upon  this  ground, 
formerly  (q),  the  servant  through  whose  negligence  or 
misconduct  an  injury  was  caused  was  inadmissible  as  a 
witness  for  his  master,  in  an  action  brought  against  1dm 
for  such  injury,  without  a  release  (r). 

Upon  this  principle  the  Act  for  regulating  Hackney  6  &  7  Vict. 

c.  86,  s.  28. 

discussed,  and  dissent  expressed  from  a  decision  of  Lord  Kenvon  in  Xichol  v. 
Martijn,  2  Esp.  732.  In  Louis  v.  Smellie,  73  L.  T.  Eep.  226,  the  plaintiff 
obtained  damages  from  the  defendant,  formerly  his  servant,  and  also  an 
injunction  restraining  him  from  using  any  copies  or  extracts  made  from  the 
plaintilf 's  register  of  agents,  or  any  memorandum  made  by  the  defendant  when 
in  the  plaintiff's  employ  relating  to  anv  person  named  in  the  book. 

(o)  Men-yu-eathcr  v.  Moore,  (1892)  2  Ch.  ol8. 

{p)  Greeny.  The  Xcw  River  Co.,  i  T.  R.  589  ;  Pritchard\.  Hitchcock, 
6  M.  &  G.  151. 

{q)  See  now  3  &  4  Will.  4,  c.  42,  and  Yeomans  v.  Ler/h,  2  M.  &  W.  419. 

(»•)  Green  v.  The  Xew  liivcr  Co.,  ubi  supra;  Whitamore  v.  IVaterhouse, 
4  C.  &  P.  383;  and  cases  collected,  1  Phill.  on  Evid.  101 ;  2  Smith's  L.  C. 
52,  2nd  edit.,  note  to  Bent  v.  Baker. 
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Colbarn  v. 
Fatmore. 


Servant's  duty 
to  account  to 
master. 


Servant  nan- 
Tu>t  sft  up 
jii.s  tirtli. 


and  Stage  Carriages  in  and  near  London  (s).  which 
empowers  justices  to  award  compensation  not  exceeding 
10/.  to  a  person  aggrieved  bv  furious  driving,  kc,  and 
to  order  the  proprietor  of  the  carriage,  the  driver  or 
conductor  of  which  lurs  caused  the  injury,  to  pa}'  the 
compensation,  enables  the  proprietor  to  recover  the  same 
in  a  summary  way  before  the  justice  from  the  driver  or 
conductor  through  whose  default  such  sum  shall  have 
been  paid. 

But  in  one  case  a  very  strong  opinion  was  expressed 
(though  it  became  unnecessary  to  decide  the  question), 
that  the  proprietor  of  a  newspaper,  who  has  been  con- 
victed upon  a  criminal  information  and  fined,  for  the 
publication  of  a  liljel  in  tlie  paper  inserted,  without  his 
knowledge  or  consent,  b}'  the  editor,  cannot  recover,  in 
action  against  the  editor,  the  damages  he  has  sustained 
b}^  such  conviction  (t). 

A  servant  or  other  agent  who  has  received  mone}'  from 
or  on  account  of  his  master  or  principal  is  generally 
speaking  accountable  to  him,  and  him  only.  The  duty 
of  an  accounting  party  is  to  be  constantly  ready  with  his 
accounts,  and  if  the  accounts  show  that  he  has  money 
which  he  ought  to  pay  over,  he  ought  also  to  be  con- 
stantly ready  to  pay.  It  has  therefore  been  held  (»)  that 
an  agent  who  was  bound  to  pay  over  money  to  his 
principal  when  requested  so  to  do,  was  chargeable  in  an 
action  for  money  had  and  received  with  interest  on  the 
amount  so  received  from  the  date  of  the  refusal  to  pay  it 
over. 

In  a  claim  by  a  master  against  his  servant  for  money 


8G. 


2S,  repealed  as  to  watermen  by  37  &  38  Vict. 


(/»)  6  &  7  Vict, 
c.  96. 

(<)  folhiirn  V.  Tdlttiiiir,  1  C"r.,  M.  A;  U.  73  ;  sec  tlic  note  at  tlie  end  of  tlie 
case.  And  sec  also  Can  phcll  \.  Cnmplicll,  7  C'l.  it  Fin.  IHl  ;  1  Sniitli's  L.  ('. 
note  to  I.iimpliiijh  V.  Ihdihwait  :  Shdrhcll  v.  Jtozirr,  2  Kinjj.  N.  C.  634. 
The  question,  liowf-vcr.  could  hardly  arise  since  the  statute  0  i:  7  Vict.  c.  9G, 
8.  7  ;    riilr  piisl.  Chap.  V. 

(k)  JldiMut  \.  JtUiiiii  Marrhiialil  iV  Cii.,  .')()  J,.  .1.,  (i.  ]i.  olO.  followinff 
J'tfiinr  v.  Orriu,  1  .Jac.  k  W.  13;').  As  to  how  tar  a  servant,  under  a  fluty  to 
account  to  his  master,  can  rely  on  the  Statute  of  I>iniita1ions,  see  Teed  v. 
lltrtr,  2S  1,.  .J.,  f'h.  7H'J.  and  other  cases  cited  ;;'m/.  Chap.  \'11I. 


Cooper. 
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•or  goods,  the  servant  is  generally  considered  to  be 
•estopped  from  setting  up  the  title  of  any  other  person,  or 
asserting  the.///s  tcvtii,  as  it  is  sometimes  expressed,  in 
■opposition  to  the  title  of  his  master  or  principal  (/■). 

Upon  this  j)rinciple  where  a  farm  bailiff,  having  Tasseii  v. 
•(wrongfully  after  he  was  discharged)  received  payment 
for  some  corn  of  his  master's,  paid  the  money  into  his 
own  private  account  at  his  bankers,  it  was  held  that  it 
was  not  competent  to  the  bankers  to  set  up  the  master's 
right  to  the  money,  as  they  were  accountable  to  their 
■customer  (,r). 

And  so  in  equity,  an  agent  to  receive  for  the  use  of  his 
principal  cannot,  by  mere  notice,  be  converted  into  a 
trustee  for  a  third  person  iij)  ;  and  an  agent  employed 
by  a  trustee  is  pi-ii)id  facie  accountable  to  him  only,  and 
not  to  the  cestui  que  trust  (z).  Upon  similar  principles  a 
sub-agent  is  accountable  to  the  superior  agent,  by  whom 
he  was  employed,  and  not  to  the  principal  (a). 

The  above-mentioned  estoppel,  however,  does  not  Except  in 
•operate  where  the  title  of  the  master  or  principal  accrued 
fraudulently  or  tortiously  (h),  or  under  a  defeasible  con- 
tract, which  has  actually  been  defeated  (c).  And  in  such 
cases  the  servant  or  agent  has  been  allowed  to  set  up 
the  jus  tertil  in  opposition  to  the  claim  of  his  master  or 
principal  (il). 

{v)  Dixon  V.  Hamond,  2  B.  &  Aid.  310 ;  Roherts  v.  OfjUhi/,  9  T'rice,  269  ; 
Gosling  v.  Birnie,  7  Biug.  339  ;  White  v.  Barthtt,  9  Biug.  378  ;  Holl  v. 
Griffin,  10  Biug-.  24(5  ;  Sims  v.  Britain,  4  B.  «fc  Ad.  375  ;  lucran  v.  Sandars, 
6  A.  &  E.  .515  ;  Ireland  v.  Thomson,  4  C.  B.  149,  171. 

[x]   Tassvll  V.  Cooper,  9  C.  B.  509. 

(y)  NicJwhon  v.  Knowles,  5  Madd.  47 ;  see  Crowsluoj  v.  Thornton,  2  Myl. 
&  Cr.  1  ;   Stuart  v.   Welch,  4  Myl.  &  Cr.  323 ;  Fiflcr  v.  Tifler,  3  Beav.  558! 

(r)  Miller  V.  Fitzpatrick,  6  Madd.  360.  See  also  Hunt  v.  Maniere,  34 
L.  J.,  Ch.  142. 

{a)  Cartwrif/htx.  Hatch/,  1  Ves.  292;  Pinto  v.  Santos,  3  Tauut.  447;  Sims 
y.  Britain,  4  B.  &  Ad.  375  ;  Baron  v.  Husband,  4  B.  &  Ad.  611  ;  Ireland  v. 
Thomson,  4  C.  B.  149,  171  ;  CoM  v.  BccJte,  6  Q.  B.  930  ;  BoMins  v.  Fennell, 
11  Q.  B.  248. 

{/))  Hardinan  v.  Willcocl-,  9  Biug.  382,  uote;  Chccscmanw  F.aill,  G  Exc.  341. 

(c)  JIurrai/  v.  Man)i,  2  Exc.  538. 

{d)  Where  he  cau  set  up  tX^eJus  tcrtii,  he  must,  of  course,  show  a  complete 
title  iu  such  third  person,  Crosslcey  v.  2Iills,  1  Cr.,  M.  &  11.  298.  If  it  has 
not  beeu  asserted,  or  has  been  abandoned,  by  such  third  person,  the  servant  or 
agent  cannot  rely  upon  it,  Bettelcij  v.  Reed,  4  Q.  B.  511. 


certain  cases. 
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Presumption 
of  payment 
bj-  servant  to 
master  from 
course  of 
dealing. 


The  question  as  to  how  far  a  servant  may  rely  upon  his 
accountability  to  his  master,  and  the  maxim  Hfsjunuhnt 
sujxrior,  in  opposition  to  the  cUiims  of  third  parties,  will 
be  treated  of  in  a  subsequent  chapter  (e).  The  cases, 
liowever,  in  which  tJidt  question  arose,  must  be  carefully 
distinguished  from  those  in  which  the  action  is  brought 
by  the  master  ;  as  a  third  person,  who  has  a  good  title 
to  goods,  ma}',  in  general,  recover  them  from  the  servant, 
notwithstanding  the  bailment  (y). 

Where  a  servant  is  in  the  habit  of  receiving  money  for 
the  use  of  his  master,  and,  by  the  established  course  of 
dealing,  pays  it  over  to  his  master  from  time  to  time, 
without  any  written  vouchers  passing  between  them,  then 
the  presumption  of  law  is,  that  all  sums  so  received  by 
the  servant  are  regularly  paid  over  to  the  master.  There- 
fore, where  there  has  been  such  a  course  of  dealing,  in  an 
action  by  the  master  against  the  servant  for  money  had 
and  received,  it  is  not  enough  for  the  master  to  prove 
that  sums  have  been  received  by  the  servant  to  his  use ; 
but  the  i)niifi  lies  upon  him  to  prove  by  positive  evidence 
that  tlie  servant  has  not  duly  accounted  with  liim  (//). 


Ciiastise:\ient  of  Skuvant. 


It  is  conceived,  notwithstanding  passages  which  may 

te  found  in  the  books  ajtjHiniitlii  to  the  contrary  (//),that 

serrnnt  of  full    no  master  (i)  would  be  justiiied  bv  the  law  of  iMigland 


Master  ]ia.s  no 
power  to 
ciiasti.-'e 


ajfe  for  breach 
of  (lutv 


(«)  Pout,  Chap.  VI. 

if)  f^'l^''  '^'-  'itkinmni,  ')  Taunt.  759  ;  see  C/ieesctnan  v.  £x<ilt,  6  Exc.  341  ; 
Thnnir  v.   Til/nn;/,  3  U.  k  .\.  oSt. 

(ff)   Jliauii  V.  itirrh,  .{  Campb.  10  ;   Atlrr  v.  Jiacf:finii.sr,  ;J  M.  fc  W.  633. 

(A)  1  Hawkins,  P.  C.lib.  i.  cup.  2'.t,  sect.  .'),  cap.  0(1,  sect.  'J:t ;  3  Salk.  47  : 
iSurn's  Justice,  "  Servant,"  sect.  '.» ;  Uac.  Abr.  "  Master  and  Servant ''  (N.) ; 
Hale's  Hist.  1'.  C.  454.  The  cases  of  Villenajje,  !•  Rep.  76  a  ;  A»on.,  2  Mod. 
107.  would  not  apnly  to  a  hired  servant.  Sec  Hob.  Siy  ;  F.  X.  U.  ION,  V.  ; 
and  I'uJF.  de  Off.  Horn,  ac  Civ.  lil).  •_',  cap.  4,  sect.  2;  and  M.  H.^rheyrac's 
Note  to  I'utf.  I, aw  ot  Nature  and  Nations,  b.  0,  c.  3,  s.  4,  note  1  ;  and  (irot. 
lib.  2,  cap.  26,  s.  :i. 

(ii  Till'  niast<T  of  a  ship,  however,  has,  by  law,  authority,  in  case  of  dis- 
ol)c«(i<'nce  (»r  disorderly  conduct,  to  correct  the  mariners  in  a  reasonable  manner. 
See  Abbott  on  Shipping,  Tart  II.,  Chap.  IV..  s.  4  ;  The  Aghirourt,  1  Haf^. 
271 ;  U'ntton  v.  Chrt,t,r,  2  H.  k  V.  214  :  Mintaiiw  Moutrtr,  fi  C.  &  P.  4/1 ; 
Jl.  V.  I.rggrtt,  H  C.  k   P.    I'M  :    F.ihrnydx.  TrntUirk,  4   K.  k  15.   59:  as  to 
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even  in  moderately  chastising  (/.)  a  hired  servant  of  full 
age  for  dereliction  of  duty ;  and  that  where  the  books 
speak  of  a  master  being  justified  in  moderately  chastising 
his  servant  or  apprentice,  they  must  be  taken  to  apply 
only  to  the  case  of  a  servant  or  apprentice  under  af/e  (/) ; 
and  the  only  civil  {in)  remedies  a  master  has  for  idleness, 
disobedience  or  other  dereliction  of  duty,  or  breach  of 
contract  on  the  part  of  a  servant  are,  to  bring  an  action 
against  him  (n),  or,  as  Puffendorf  expressed  it  (o),  "to  expel 
the  lazy  drone  from  his  family,  and  leave  him  to  his 
own  beggarly  condition  "  (j)).  The  circumstances  which 
justify  the  discharge  of  a  servant  will  also  sometimes 
justify  the  non-payment  of  his  wages. 


Discharge  of  Servant. 

It  is  difficult  to  lay  down  any  general  rule  as  to  what  AVhat  causes 
causes  will  justify  (q)  the  discharge  of  a  servant  {r),  which  ^^^  discliar"-e 

of  a  servant. 

Passengers,  Kodoi  v.  Johnsoii,  16  Q.  B.  218  ;  steward  suspected  of  felony, 
JiroiKjhtoH  V.  Jackson,  18  Q.  B.  378.  The  case  of  mariners  on  board  ship 
seems  to  be  exceptional,  but  it  is  not  contined  to  cases  where  the  vessel  is  at 
sea,  Ldiiih  v.  Burnett,  1  Cr.  &  J.  291. 

(/.)  See  Latter  v.  Bradddl,  .50  L.  J.,  C.  L.  166,  448,  in  which  a  house- 
maid, who  was  alleged  to  be  pregnaut,  brought  an  action  of  assault  against 
lier  master  aud  mistress  lor  causing  her  to  be  examined  by  a  doctor,  but  failed 
from  not  proving  non-consent.     Her  action  against  the  doctor  also  failed. 

(/)  1  Bl.  Comm.  428  ;  2  Kent's  Comm.  211 ;  F.  N.  B.  168,  L.  2,  where 
it  is  said  that  battery  of  a  servant  is  a  good  cause  of  departure.  In  pleading 
a  justification  of  moderate  correction  of  an  apprentice,  it  was  not  usual  to  state 
that  he  was  under  age,  ;i  Cli.  I'l.  321. 

{iiij   Hae  jjo.st,  (.'hap.  VIII.,  as  to  criminal  proceedings. 

(w)  F.  A'.  B.  1G7  ;  Dalt.  Just.  c.  58. 

(o)  I'ufE.  on  the  Law  of  Xature  and  Nations,  b.  6,  c.  3,  s.  4. 

(p)  In  the  present  day  no  one  woidd  attempt  to  justify  beating  a  servant 
for  dereliction  of  duty,  but  Macaiday,  Hist.  Eng.  vol.  i.  p.  424,  says  that  in 
the  17th  century  masters  well  born  and  bred  were  in  the  habit  of  beating 
their  servants. 

{'/)  If  there  be  any  circumstance  in  existence  at  the  time  of  the  master's 
dismissal  of  the  servant  which  would  have  justified  him  in  so  acting,  it  is 
immaterial  whether  it  was  alleged  by  the  master  or  even  known  to  him  at  the 
time.  If  an  action  for  wrongful  dismissal  be  afterwards  brought  against  him, 
be  may  justify  the  dismissal  by  proof  of  any  facts  that  would  have  supported 
it  at  the  time,  BailUe  v.  KeU,  4  Bing.  N.  C.  638  ;  llidgicay  v.  Hangerford 
Market  Co.,  3  A.  &  E.  171 ;  ^potswood  v.  Barrow,  o  Ex.  110,  in  whicli  the 
Court  did  not  follow  f'lissoiis  v.  Skinner,  11  M.  &  "\V.  151  ;  Cowan  v.  Mil- 
bourn,  L.  11.,  2  Ex.  230  ;  and  see  the  directions  to  the  jury  given  bv 
Alderson,  B.,  in  WiUetts  v.  Green,  3  Carr.  l<c  K.  o9. 

(;■)  In  an  ordinary  apprenticeship  deed  the  covenants  by  the  master  are 
independent  covenants,  the  performance  of  which  does  not  depend  upon  the 
perfonnauce  by  the  apprentice  on  his  part  of  the  obligations  imposed  on  him 
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sliall  comprise  and  bo  applical)le  to  all  cases;  since 
whetluT  or  not  a  servant  in  any  particular  case  was  riglit- 
fully  discharged,  must  of  course  often  depend  upon  the 
nature  of  the  services  wliich  he  was  engaged  to  perform, 
and  the  terms  of  his  engagement  (.s).  It  would  seem, 
however,  that  the  cause  of  discharge  must  be  somehow 
connected  with  the  duties  of  the  service,  e.g.,  a  clerk 
could  not  be  discharged  because  he  could  not  drive  ;  he 
might  fairly  say  turn  hire  in  fivdera  rnii.  In  fact  the 
(juestion  in  what  case  and  upon  what  grounds  an  employer 
has  the  right  to  discharge  a  person  employed  by  him  has 
only  been  considered  in  modern  times,  and  is  not  fully 
settled  (0.  It  is  conceived,  however,  that,  according  to 
the  decisions  upon  the  subject,  the  discharge  of  a  servant 
may  be  justified  for  the  following  causes  : 

I.  Wilful    disobedience  of  any  lawful  order  of  his 

master. 
II.  Gross  moral   misconduct,  whether  pecuniary  or 

otherwise. 
III.  Negligence    in    business,    or    conduct    calculated 

seriously  to  injure  his  master's  business. 
1\'.    Incompetence,     or     permanent     disability     from 

illness. 

Servant  It  is  proposed  to  treat  of  each  of  these  sei)arately. 

quinnaVho      "^"^  ^^  ^^^.^  '^^  ^^^"^^  mentioned  that  if  a  servant  who  is 

turned  out  by 

'^^^^'-  by  the  dewl.    Tlie  apprentice  cannot  therefore,  ns  a  general  rule,  betlischnrged 

ffir  niisconiluct,  the  only  remedy  of  the  ninst^T  beiiiir  by  action  on  tlie  covenants 
in  the  indcntiire.  Wiuxtuiic  v.  Linn,  1  1'.  A:  V.  KiO  ;  U'ixr  v.  H'llnou,  1  C. 
iV:  K.  (i()2 ;  J'/ii//i//.s  v.  C/i//,  4  II.  &  X.  I  US.  ]{iit  an  apprenficesbip  may 
contain  a  provi>o  or  otiier  M;rreeniint  enaldin^  the  m:isf<r  to  (hsrhaifje  tlie 
ai)prenfi(c  Jor  misroniiiirt,  If'istnii-I.  v.  Thrndorr,  ],.  K..  10  (i.  H.  '."Jl. 
And  in  an  action  ii;rainst  a  master  for  brcaili  ot  liis  covenant  to  keep,  teacli, 
and  maintain  an  ap]>n'ntice,  it  wouhi  be  a  ;:ood  defence  that  tlie  apprentice 
by  bin  own  wilful  acts  has  put  it  out  of  tlie  master's  power  tn  carry  out  wliat 
lie  ha*  contra<  ted  to  do,  Jiai/inoiiii  v.  Mnilon,  L.  II.,  1  Kx.  214  ;  an  in  a  cawe 
where  the  apprentice  was  an  habitual  tliiet.  I.turot/f/ v.  Urook,  (1S»1)  1  C^.  H. 
4'M.  Kilt  the  ^'eneral  nile  would  seem  fo  be  ntlierwi.-e  where  the  apprentice 
is  entitled  to  a  saiarv.  .)f>,r,,-  v.  //7/«//.  /i  H.  H.  -147. 
In)    Unilnii  v.   .\f-'.\fiiit,y,  'J!!  L.  J.,  Kxch.  'it'.O. 

(t)  I'll-  Lord  W'en>ley<lale  in  I.omnj  v.  Jnlnip,  10  Kxc.  730.  As  t<i  the 
ri;rht  oi  n  master  to  o|)en  letters  adilressed  to  a  discharged  manager,  Bi;e 
Slaplrliin  V.  ForrufH  Vniri/nrd  A»»oc>ntwn,  12  W.  II.  970;  Jicrmnnii  Loog  V. 
lUnn,  20  fli.  I).  .'JOG. 
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rightfully  discharged  refuse  to  quit  his  master's  premises, 
his  master  would  be  perfectly  justified  in  turning  him 
out  by  force  (/O-  But  in  all  such  cases  it  would,  for 
obvious  reasons,  be  more  prudent  to  call  in  a  constable 
or  police  officer  for  that  purpose,  or  at  least  to  procure 
the  attendance  of  some  respectable  independent  witness. 

I.  AYilful   disobedience    of    an}^   lawful   order   of   his  Disobedience. 
master. 

Where  (x)  a  yearly  servant  to  a  farmer,  who  usually  Sp'iiu  v. 
breakfasted  at  five  a.m.,  and  dined  at  two,  one  day  refused 
to  go  with  the  horses  to  the  marsh,  which  was  a  mile  off,  refusing  to 
before  dinner,  dinner  being  then  ready,  saying  that  he  Y."^'^  "^ 
had  done  his  due,  and  would  not  go  till  he  had  had  his 
dinner,  whereupon  his  master  told  him  to  go  about  his 
business,  and  he  went  accordingly  without  offering  to 
obey  his  master's  orders  ;  Lord  Ellenborough  held  that 
the  master  was  justified  in  dismissing  him. 

So  w^here  iu)  the  plaintiff,  who  had  agreed  with  the  licmto  v. 
defendant  (under  5  &  6  Will.  4,  c.  19,  ss.  2,  3)  to  serve  ^f'""''^' 
as   carpenter's   mate   of  a  vessel   during  a   South    Sea  work^sbip 
voyage,  during  the  voyage  mutinously  refused  to  work  except  to 
the  ship,  except  to  an  English  port,  wdiereupon  he  was 
put  on  shore  at  Java,  and  discharged,  the  defendant  was 
held  to  be  justified  in  discharging  him. 

Again,  it  has  been  held  (z),  that  a  master  was  justified  Tiimn-  v. 
in  dismissing  a  housemaid,  who  persisted  in  leaving  his  ■^^"'''^"^ 
house  contrary  to  his  orders,  although  she  went  to  visit  persistiu^iu 
a  sick  and  dying  mother:  Lord  Wensleydale  saying,  "It  le^iviug  the 

•^      '^                                                     J                 J      b'  jjo^gg  without 
perniissiou. 

(«)  Donaldson  v.  Williams,  1  Cr.  &  M.  345  ;  Mackaij  v.  I'orcl,  29  L.  J., 
Ex.  404.  AVhere  the  manager  of  an  hotel,  who  by  the  terms  of  bis  employ- 
ment was  to  be  allowed  with  his  wife  and  family  to  reside  on  the  premises, 
refused  to  leave  the  hotel  upon  bis  simmiary  dismissal  tor  continued  intemper- 
ance, and  sued  his  employer,  the  defendant  obtained  an  interlocutory  injunction 
which  restrained  the  plaintiff  from  remaining  in  possession  of  the  premises, 
ColUson  V.   Warrtn,  (1901)  1  Ch.  812. 

(.r)  Spain  y.  Arnott,  2  Stark.  2.i6  ;  C'lilh  v.  Brouncker,  4  C.  k  P.  518 
(see  Fischer  v.  Aide,  3  M.  &  W.  486)  ;  Amor  v.  Fcaron,  9  A.  &  E.  548. 

(y)  liinno  v.  Ilrnmtt,  3  Q.  15.  76s'. 

(?)   Turner  v.  Jlason,  14  M.  &  W.  112. 
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^vasl!li(l  down  bvLord  Ellonl)oroup;h.  in  SjHiin  y.Ar)inft{a), 
and  l)y  me  in  C'allo  v.  Jirounchcr  (h),  and  confirmed  by 
the  Court  of  Queen's  Bench  in  Amor  v.  Fcaron  (r),  that 
tlie  wilful  disobedience  of  any  lawful  order  of  the  master 
is  ft  p;ood  cause  of  discharge.  Here  the  plea  discloses  a 
perfectly  lawful  order,  namely,  that  the  defendant  should 
not  absent  herself  from  the  service  during  a  night,  and 
the  plaintitY's  disobedience  thereto.  Then  the  question 
is,  whether  the  rei)lioation  discloses  sullicient  ground  of 
excuse  for  such  disobedience.  Priiitd  Uic'u'  the  master  is 
to  regulate  the  times  when  his  servant  is  to  go  out  from, 
and  return  to,  his  house.  Even  if  the  replication  showed 
that  he  had  notice  of  the  cause  of  her  request  to  absent 
herself,  I  do  not  think  it  would  be  sufficient  to  justify  her 
in  disobedience  to  his  order ;  there  is  not  any  imperative 
obligation  on  a  daughter  to  visit  her  mother  under  such 
circumstances,  although  it  may  be  unkind  and  uncharit- 
able not  to  permit  her.  But  the  replication  states 
nothing  to  show  that  the  defendant  had  any  notice  or 
knowledge  of  the  mother's  illness." 
^^fif'j  '-'■  And  similar  principles  were  laid  down  in  a  case  (V/)  in 

„       "  whicli  the  i)lainlitY  was  engaged  as  a  waggoner  to  the 

Farm  servant  '■  .  "^    '^  '^'^. 

reiuMii<.' to  defendant,  but  during  the  harvest  worked  in  the  field 
harVeltwUli-  generally.  The  practice  was,  during  harvest,  to  work  till 
out  beer.  eight  o'clock  in  the  evening.     The  i)lainti[r  refused    to 

work  till  that  hour,  not  as  being  an  unreasonable  hour,  or 
as  not  being  within  the  terms  of  his  contract,  but  because 
strong  beer  of  good  quality  was  not  allowed  to  him, 
according  to  a  custom  which  he  alleged  to  exist,  but  could 
not  prove,  the  beer  supplied  being,  as  he  contended,  very 
bad  small  beer,  not  so  good  as  water ;  whereupon  the 
defendant  refused  any  longer  to  employ  the  plaintiff,  and 
took  liim  before  ft  magistrate,  who  discharged  him,  and 
be  brought  his  ftction  against  the  defendant.  But  it  Wfts 
held  that  the  defendant  had  a  right  to  discharge  him,  and 

(a)  2  Stark.  25G.     Sec  thifl  caw,  tupra,  p.  109. 
\h)  4  r.  k  V.  518. 

(f)  9  A.  i  E.  548.     See  tluH  ciwp,  po>t,  p.  11 G. 
(rf)  LtUry  V.  Ehtin,  11  Q.  H.  742,  76fi. 


DISCHARGE    OF    SERVANT.  Ill 

must  be  taken  to  have  exercised  that  right  by  ordering 
him  not  to  return,  taking  him  before  a  magistrate,  and 
acquiescing  in  the  magistrate's  order  of  discharge. 

So,  again,  in  the  case  of  a  messman  to  a  regiment.   Churcincardw 
The  plaintiff  was  appointed  messman  by  an  agreement     '«'"*^'"«- 
between  himself  and  the  mess  committee,  of  which  the  regiment  re- 
defendant  was  the  president,  and  as  such  the  defendant  ^^'^^'^p  to  send 

rm  •  ^P  dinner. 

Signed  the  agreement.  The  committee  was  changed. 
One  day,  in  consequence  of  an  altercation  between  him- 
self and  another  servant,  the  plaintiff  declared  that  he 
would  have  nothing  more  to  do  with  the  mess  and  refused 
to  send  up  dinner.  x\fter  some  minutes'  delay  the 
colonel  of  the  regiment  went  downstairs,  and  asked  the 
plaintiff  if  he  meant  to  send  up  dinner  ;  the  plaintiff  said 
he  would  not,  and  used  language  not  respectful,  upon 
which  the  colonel  threatened  to  send  for  a  file  of  soldiers 
and  put  him  under  arrest.  The  plaintiff  then  served 
dinner,  after  half  an  hour's  delay.  Next  day  the  mess 
committee  held  a  meeting  and  dismissed  the  plaintiff. 
He  tendered  an  apology,  which  they  refused  to  accept. 
He  then  brought  his  action  for  wrongful  dismissal. 
Both  Cockburn,  C.  J.,  and  the  jury  thought  there  was 
just  ground  of  dismissal  (e). 

But  a  mere  obstinate  refusal  to  work  will  not,  of  itself.   Obstinate 
justify  the  dismissal  of  a  servant,  as  it  might    be  an  ^^       ' 
obstinate  refusal  to  do  an  unlawful  act  {e.g.,  to  work  at 
trade  on  Sunday)  (/). 

II.  Gross   moral   misconduct,   whether   pecuniary  or  Moral  mis- 
otherwise  (.ry) .  conduct. 

Thus,  if  a  servant  robs  his  master,  he  may,  although  Eobbery. 
a  month's  notice  is  required,  dismiss  him  without  any 
notice,  and  need  not  pay  him  any  wages  (//). 

And   if  a  servant   habitually  embezzle   his   master's  Embezzle- 
property,  the  amount  embezzled  is  wholly  immaterial ; 

{e)  Churchward  v.  Chambers,  2  Fost.  &  F.  229. 

(/)  Jacquot  V.  Bourra,  7  Dowl.  348. 

(V)  Cal/o  V.  BroHHcker,  4  C.  &  P.  .518. 

(A)  Per  Park,  J.,  in  Cunnhiyham  v.  Fonllanque,  6  C.  &  P.  49. 
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and  iiltlioiif^li  tlio  arioiu.s  of  wiif^es  sou<];ht  to  lie  recovered 
may  exceed  the  jiuiouiit  embezzled,  the  servant  is  not 
entitled  to  an}thinj;  i;). 

And  where  (/')  the  accountant  to  a  company  received 
money  for  wliich  he  did  not  account,  and  falsified  the 
accounts  furnished  hy  liim.  his  employers  were  held 
jnstilied  in  dismissing;  him.  although  they  did  not  assign 
that  as  the  cause  of  his  dismissal. 

Upon  similar  principles  it  has  been  held,  that  a  clerk 
and  traveller,  at  80/.  a  year,  who  lived  and  boarded  in 
his  master's  house,  was  rightfully  dismissed  for  assaulting 
his  employer's  maid-servant  with  intent  to  ravish  her  (A). 
And  it  is  said  that  a  maid-servant  being  with  child  (/),or 
a  man-servant  being  the  father  of  a  bastard  child  (/;/),  is 
a  good  cause  of  discharge. 

And  it  would  probably  be  held,  that  a  street-keeper 
or  other  of^cer  receiving  gratuities  for  conniving  at  the 
breach  of  regulations  which  it  was  his  duty  to  enforce, 
might  properly  be  dismissed  for  so  doing  [n). 

Drunkenness  would  also  be  a  justifiable  cause  of 
discharge,  if  pleaded  {<>). 

It  would  seem,  however,  to  be  no  ground  for  discharging 
a  servant  that,  after  the  contract  of  hiring  was  entered 
into,  the  master  discovcsred  that  the  servant  had  acted 
dishonestly  or  fraudulently  to  a  former  master,  unless 
indeed  the  servant  had  by  fraud,  misstatement  or  conceal- 
mentof  the  facts,  induced  the  second  master  to  hire  him(;>). 


(»;  Jhouii  V.  ('inff,6  C.  &  1*.  K"),  imfc  ;  and  sec  Spuhuood  v.  Harrow, 
5  Kxc.  110. 

ii)   ]t,i,ll,r  v.  Kelt,  4  Hing..  N.  ('.  0,3«. 

(k)  Alkiu  v.  Actou,  \  V.  k  V.  208. 

(/,  ("aid.  11.  Cuunnrs  v.  Jtmttrr,  13  Ir.  ('.  ]-.  U.  ».')!,  I.')7,  wlurn 
Monahan,  C  .1.,  said,  — "fan  any  one  dnulit  fliat  chastity  is  an  es-scntial 
ri-<|uisitc  in  a  tcinale  doniestir  servant  'r  And  can  any  one  donht  tliat  the 
niast'T  or  mistress  of  a  family  would  b(>  jnstilie<i  in  dismissing  without  the 
usual  niontii's  notice  a  female  donn'»tic  servant  for  uiirhaste  conduct  h  " 

{m)  n.  v.   U'rl/orfi,  fald.  oT. 

(h)    Hn^i;  V.  I'rarxf,  10  C.   H.  .').'U. 

\o)  ,Sj}^rk  V.  /VnV/.;M,  6  M.  A:  W.  27!» ;  W'lV  v.  IliUn,  1  C.  &  K.  062, 
po*t,  p.  llf). 

i  ftj    Anih  »im  v.  friirtltii,  .Tl   I,.  .T.,  f.  I'.   1'). 
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In  such  a  case  tlie  second  master's  remedy  would  l)e  to 
dismiss  him  with  notice. 

III.  Ne<i;hgence    in    business,    or   conduct    calculated 
seriously  to  injure  his  master's  business. 

It  is  not  every  piece  of  negligence  on  the  part  of  a  Negligence, 
servant  that  will  justify  his  being  dismissed  without 
notice.  In  some  cases  negligence  in  comparativel}'  small 
matters  may  become  habitual,  and  this  habitual  negli- 
gence may  become  so  serious  as  to  form  a  good  ground 
to  the  master  for  dismissing  the  servant. 

Upon  this  ground,  in  an  action  for  a  month's  wages 
by  a  servant  who  was  dismissed  without  warning,  on  the 
ground  that  he  was  negligent  in  his  conduct,  frequently 
absent  when  his  master  wanted  him,  and  often  slept  out 
at  nights,  Lord  Kenyon  held  that  the  plaintiff  was  not 
entitled  to  recover  on  account  of  his  misconduct.  And, 
in  another  case^y).  Lord  Wensleydale  said,  "That  for 
habitual  neglect  the  defendant  was  at  liberty  to  part' 
with  the  plaintiff."  And,  in  another  (/•),  Park,  J., 
observed,  "  If  a  servant  is  negligent  in  his  business 
and  injures  his  master,  I  am  not  prepared  to  say  that 
the  master  may  not  dismiss  him,  as  if  he  were  kept  it 
might  be  very  injurious,  as  he  might  do  the  business  very 
carelessly  w'hen  he  kneW'  he  was  not  to  be  kept  longer." 

But  a  single  act  of  negligence  may  in  some  circum- 
stances justify  dismissal.  The  question  is  one  of  fact  and 
degree  depending  on  the  circumstances  of  each  particular 
case.  A  master  has  therefore  (s)  been  held  to  have 
been  justified  in  dismissing  a  servant  for  his  neglectful 
management  of  a  printing  press  on  one  occasion  by 
which  serious  damage  was  caused  to  the  machine. 

So,  too,  a  single  wrongful  act  inconsistent  with  the 
duty  of  the  servant  to  his  master,  and  the  continuance 
of  confidence  between  them,  will  justify  his  being  dis- 

[q)  liof/insoii  V.  Iliiul/iian,  3  Esp.  'I'-io. 
()•)  Callu  V.  liro/aickcr,  4  C.  .Sc  P.  518. 
(a)  Banter  v.  London  vj-  Coiuitij  rrintiiKj  JForka,  (1899)  1  Q.  B.  901. 

M.S.  8 
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missed  t/t.  "  'I'lie  rule  of  liiw,"  said  Lord  I-'sIut,  M.  l\.(/n, 
'■  is  tliat  wliere  ii  poison  luis  entered  into  the  ]iosition  of 
servant,  if  lie  does  anytliiiiu;  iiu(inij)iitililc  willi  tlic  due 
or  faitlifnl  discliar^'e  of  his  duty  to  his  master,  tlie  latter 
has  a  li^'lit  to  dismiss  him.  The  relation  of  master  and 
servant  implies  necessarily  that  the  servant  shall  he  in  a 
position  to  lu'rform  his  duty  duly  and  faithfully,  and  if  hy 
his  own  aet  he  prevents  himself  from  doinj;  so,  the  master 
may  dismiss  him.  .  .  .  What  circumstances  will  put  a 
servant  into  the  posit i(m  of  not  heinpj  ahle  to  perform 
in  a  due  manner  his  duties,  or  of  not  heinj:;  ahle  to 
])erform  his  duty  in  a  faithful  manner  it  is  impossihle  to 
enumerate.  Innuinerahle  circumstances  have  actually 
occurred  which  fall  within  that  proposition,  and  innumer- 
ahle  other  circumstances  wliicli  never  have  yet  occurred, 
will  occur,  which  also  will  fall  wilhiii  that  proposition. 
Hut  if  a  servant  is  ^'uilty  of  such  a  crime  outside  his 
service  as  to  make  it  unsafe  for  a  master  to  l<eep  him  in 
'  his  employ,  the  servant  may  he  dismissed  hy  his  master; 
and.  if  the  servant's  conduct  is  so  ^'rossly  immoral  that 
all  reasonahle  men  would  say  that  he  cannot  he  trusted, 
the  master  may  dismiss  him."  And  the  Court  in  tliis 
case  lield  that  a  firm  of  merchants  were  justified  in  dis- 
missinj::^  a  servant  whom  they  had  en,c[a<j[ed  for  ten  years 
as  their  coniidciutial  clerk  and  whom  they  discovered  to 
have  heen  speculating^  in  difTerences  upon  the  Stock 
J*iXchan<^e  to  the  extent  of  many  hundreds  of  thousands 
of  pounds. 

I'])!)])  tlie.-e  principles,  the  foreman  to  sillv  manufac- 
turers was  held  to  h(!  ri^^htly  discharj^ed  (and.  moreover, 
liahle  to  an  action),  for  advising  and  assisting  an 
apprentice  to  quit  their  service  and  go  to  America  (/)  : 


(/)  IU,i>lMi  Itffj)  Srn  Fi,hiitff  \  Irr  Co.  V.  Atmrll,  .•?!»  C.\\.  D.  .3.30.  where  il 
wn.H  held  that  a  rniii|mny  wire  justilie*!  in  disniiHuiiif;  t)i»ir  niana>;rr,  wlm  on 
one  rx  ciision  in  wliirji  In-  liad  made  a  contrart  on  lidialt  of  liin  enipJoyerH  fm 
tlie  Imildinjr  "f  ""Hie  lisliinfj  sniackn,  liad  received  a  eoniniiHuion  from  tin 
huilderx. 

(m)   I'rrtrce  v.  Fnttrr,  17  (i-  U.  I>.  A-lfi. 

\r)   Turner  r.  Jlohinton,  .'i  H.  &  Ad.  789. 
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and  the  clerk  to  a  company  was  held  to  be  rightly  dis-  nidgu-ay  v. 

missed  for  entering  in  a  minute-book  a  protest,  in  his  for ^  Market 

own  handwriting,  against  a  resolution  of  the  directors.  Company. 
calling  a  meeting  to  appoint  his  successor,  as  such  an 
act  was  inconsistent  with  his  service  (?r). 

So  in  an  action  by  the   acting   manager    of   Covent  Ijny  v. 

Garden  theatre,  for  wrongful  dismissal  from  his  situation,  *''" 

etc.  (j')  ;    to  which,  amongst  otlier  pleas,  the  defendant  manager  of 

pleaded  that   the   plaintiff's  conduct  was   calculated  to  theatre  guilty 

,       ,  ,  ^  ^  _         01  conduct 

prejudice  the  interests  of  the  theatre  :  Yaughan,  J.,  said,  likely  to 
"It  is  a  question  of  fact,  whether  the  plaintiff"  was  so  ^"J"^'' '  • 
conducting  himself  as  that  it  would  have  been  injurious 
to  the  interests  of  the  theatre  to  have  kept  him  (//).     If 
he  was,  I  should  have  no  difficulty  in  saying  that   it 
would  be  good  ground  of  dismissal." 

Again,    where  (5")    the    defendant,    a    master-builder,   ruadv. 
dismissed    the    plaintiff",    a   journeyman    carpenter,    for  ^^""«'"<"'^- 
poaching  on  the  premises  of  Mr.  T.,  a  gentleman  for  ijuiider 
whom  the  defendant  was  working,  and  at  whose  premises  tUsmissing 

1    .      .  p.  ? .  ^    1      •  T  T        •       carpenter  for 

the  planitiff   was  engaged   workmg;    Coleridge,    J.,    m  poaching  on 
leavhig  the  question  to  the  jury  whether  or  no  this  was  employer's 

c  ^  _  .  .  .  .      premises. 

just  ground  of  dismissal,  said,  "  In  dealing  with  this 
question,  I  think  that  you  ought  to  consider  what  Mr.  T. 
had  a  right  to  expect  from  the  defendant  and  his  men. 
If  a  gentleman  engages  a  tradesman  who  has  several 
workmen  under  him,  he  has  a  right  to  expect  that  the 
workmen  will  conduct  themselves  well.  It  is  said  that 
they  did  no  damage ;  but  I  do  not  think  that  it  entirely 
depends  on  that,  because  it  might  have  been,  that  Mr.  T. 
might  have  said,  '  I  will  not  allow  the  workmen  to  go 
into  my  garden,'  and  if  they  had  done  so,  the}*  would 
have  done  no  actual  damage ;  but  still,  if  the  defendant 
employed  persons  who  acted  in  that  vfa.y,  he  would  soon 
find   that   he  was   injured  in  his  business,  and  would 


(«<')  Itidgway  v.  Hioujcrfovd  Market  Co.,  3  A.  k.  E.  171. 

(.(•)  Lacy  V.  OnbaUUston',  8  C.  &  P.  80. 

(//)  And  see  F.aat  Anf/Uan  liaduay  Co.  v.  Lythyoe,  2  L.  M.  c^:  P.  221. 

(z)  Bead  V.  iJiaismorc,  9  C.  &  P.  588. 
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lost'   liis  fustom.  because  gentlemen    would  not  (Migage 

him," 
,/((«/»  V.  So  a  wine  nicrcliant  {a)  \v;is  held  jiistilicd  in  dismissing 

'""*"■  a  clerk,  at  a  voarlv  salaiv.  who  also,  at  certain  periods, 

to  l»c  pnrtiur.    received  a  [)ortion  01  tlie  prolits  (hin  tins,  as  the  master 

alleged,   was    a   mere   gratuity),   for   claiming   to    be   a 

partner,  as  he  thereby  disclaimed  being  a  servant. 

r,i.sso,iM\.  And  it  was  said  liv  T.ord  Abinger  (/<)  that  the  accepting 

*    *       ■  of    an    undrawn     liill    of    cxcliangc".    in     l>lanl<.    1)V    the 

MaiiiijriT  III  1    '         1  1 

ntmiKiny  manager  of   a  cotton  company,   was  wrong,  and   would 

muntiii^'  Mil     iiq^Yji  been  a  verv    iustiiiablc  cause  of   discharging  him 
111  blank.  •      ••  n     r< 

the  next  day  after  it  was  discovered  (<■). 

Fillruiw  ]int  it   has  been   held  (d),  that  a  schoolmaster  was  not 

,    ■'       iustified  in  discharging  the  plaintitT,  a  teacher  of  French 

not  rttiirniiij;-     and  drawing,  for  not  returning  to   the  school  for  two 

nt'tervaiation  ^'<^y^  after  the  vacation  :  as  it  did  not  appear  that  the 
plaintitY  had  been  guilty  of  any  innnorality,  nor  that  the 
defendant  was  obliged  to  hire  another  person,  or  that  the 
plaintitVs  department  was  not.  in  fact,  adequately  tilled, 
nor  that  the  instructions  in  l*'iench  or  drawing  were 
impeded,  or  that  the  business  of  tlic  school  was 
sus])ended  for  a  single  boui-. 

U'mfw  And  where  ((•)  a  surgeon  by  a  written  agreement,  not 

under  seal,  agreed  with  the  plaintilV.  in  cojisideration  of 
Siirfrton's  .  f    -n;      i      *    1       1 

a-.(«i.Htant  a  preiuunu  of  ;)0/..  to  take  her  son.  a  young  man  seven- 

K«ttiii- drunk     j-^gj^  years  old,  as  pupil  aiul  assistant   for  three  years,  to 

and  ni;ikinjj  ..... 

i»hon-h(.y  mix  assist  him  ill  his  studies,  to  allow  him  to  atttMid  lectures, 
and  to  provide  him  with  board  and  lodging,  but  dismissed 


(rt)  Amor  V.  Frnron,  0  A.  A:  K.  o|S.  Sec  also  .ynrrr  v.  II'/ki/I,  o  Q.  B. 
•1-17,  wIhti',  to  an  action  of  rovciiant  liy  an  articled  clerk  ajraiiist  a  solicitor 
tor  (ii'tnii'i'^in^  liini,  tlHidcteiidant  |ilcadcil  that  tlieplaintifi'  con.spired  Ut  induce 
the  deleiidanf^  clients  to  leave  liini.  and  disclosed  his  |)iote->ional  si'<Tet.s. 
Hw  also  in  //ohmm  v.  Cnir/ri/,  '27  I..  J..  K\c.  '20.'),  a  jilea  that  plaintitr,  whilHt 
in  defendant's  Hervice,  eiitere<!  into  ne;;otiatioiis  for  carrying  on  the  Namu 
liiisiness  IIS  defendant  without  his  consent. 

(/()  In  Cnntonn  V.  .S/,,inir,,  MM.  \-  W .  ITH.  The  decision  in  that  cose, 
however,  did  not  turn  on  this  point. 

(rj  In  /Jt*!  Jni/liiin  J{iii/ii,ii/  to.  v.  f.i/l/ittor,  2  ],.  M.  A:  I'.  'I'll,  a  clerk  t<> 
n  railway  conijmny  was  dismissed  for  diselosinj^  acconnlit  of  the  railway  to 
nnotlier  eomjiany  ;  Imt,  iindrT  the  circnmstjinces  of  tlie  ca.se,  the  County  Court 
judge  tliou;;lit  him  entitled  to  his  salary  up  to  liis  discharge. 

(1/)  Filliiil  V.  AiiiikIioiiii,  7  A.  \-  E.  '}'u. 

'r     Jl-,,r  V.   jrihon,  1  ('.  \-  K.  (If.'J;   I'htlhiin  V.  Ctift,  \  II.  \;  N.  KiH. 
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liim  in  consequence  of  his  coming  home  drunk  aljout 
live  times,  and  on  some  occasions,  when  he  came 
home  late,  desiring  the  shop-hoy  to  make  up  the 
medicines,  Lord  Denman,  in  summing  up  to  tlio  jury, 
said,  "  There  is  a  great  distinction  between  a  contract  of 
apprenticeship  and  a  contract  with  a  servant.  A  person 
has  a  right  to  dismiss  a  servant  for  misconduct,  but  has 
no  right  to  turn  away  an  apprentice  because  he  mis- 
behaves. This  is  a  mixed  case,  something  between  that 
of  apprenticeship  and  service.  The  plaintiff's  son  goes 
to  the  defendant  to  render  assistance  to  him  in  his 
business,  although  he  is  also  to  pursue  his  studies ;  and 
as  a  justification  of  his  dismissal,  the  defendant  has 
pleaded  not  that  the  plaintiff's  son  did  not  perform  all 
things  on  his  part  to  be  performed,  but  that  he  did 
things  injurious  to  the  defendant's  pvixctice,  and  so 
misconducted  himself  as  to  be  dangerous  to  the  defen- 
dant's practice  as  a  surgeon.  It  is  proved  beyond  all 
doubt  that,  on  some  occasions,  the  plaintilif's  son  came 
to  the  defendant's  house  intoxicated,  but  I  think  that 
alone  would  not  justify-  the  defendant  in  dismissing 
him.  It  is  also  proved  that,  on  several  occasions, 
in  consequence  of  the  plaintiff's  son  coming  home  late, 
he  could  not  compound  the  medicines,  and  emplo^'ed 
the  shop-boy  to  do  it.  Now,  I  think,  this  affords  matter 
for  serious  consideration,  and  if  i/oii  tliiiik  that  from 
this  conduct  of  the  jihiintiff'a  son  real  da)uicr  teas  occa- 
sioned to  the  master's  J)usiness,  you  ought  to  find  your 
verdict  for  the  defendant,  as  the  defendant  icas  tJien,  in 
my  opinion,  justified  in  dismissing  him.''  But  the  plaintiff 
had  a  verdict. 

And  where  {f)  the  plaintiff  was  engaged  as  clerk  to  smith  v. 
the  defendant,  under  a  contract  of  hiring  for  two  years,    'J'''°'"P^<»'- 
to  conduct  the  business  of  a  shipping  agent  at  South-  ^iiiilping  an-ent 
ampton,  and    in    the  course  of   his  employ  it  was  his  ''PP'ying 
duty  to  pay  freight,  dock  dues,  &c.,  to  meet  which  the  for  busiaess 

. . , purposes  to  liis 

own  salary. 
(/)   Smith  V.  Thompson,  8  C.  B.  44. 


118 


THK    m'TIKS    OV    THK    SKIiVANT    T<t     llli:    M.VSTF.H. 


Loinax  V. 
A  r ding. 

Manager  ol 

ironworks 

not  trying  to 

promottr 

master's 

interests. 


(lefeiiduiit  it'inillcd  luoiicy.  On  one  oecasioii  tlic  plain- 
tift' wrote  to  the  clffi'iuliint  for  1  10/.,  inclosing  an  at-count 
of  the  purposes  for  which  it  was  reiiuireil,  one  of  them 
beinp  the  payment  of  IK)/,  sahiry  due  to  liimself.  Ten 
days  afterwards  the  defendant  sent  the  phiintitT  100/.  in 
a  letter,  directing  him  to  apply  the  money  for  *'  husineas 
purposes,"  and  lie  applied  30/.  in  payment  of  liis  own 
salary,  whereupon  the  defendant  discharj^'ed  him,  and 
the  plaintiff  hrou<:flit  his  action  for  wrongful  discharge. 
At  tiie  trial  the  judge  left  it  to  the  jury  to  say  whether 
the  })laiiititT  liad  l)een  guilty  of  any  wrongful  and 
impro))er  api)i()priation  of  the  money,  or  of  disohedience 
of  orders.  Antl  it  was  held  hy  the  Court  of  C'onnnon 
Pleas  to  have  heen  properly  so  left,  and  that  tlu;  judge 
was  not  hound  to  tell  the  jury  that  it  was  not  necessary, 
to  justify  the  dismissal  of  the  plaintitT,  that  he  should 
have  heen  guilty  of  any  moral  turpitude. 

And  where  (//)  the  plaintitl"  agreed  with  the  defendant 
to  serve  him  for  three  years  as  manager  of  certain 
ironworks,  at  a  salary  of  4/.  per  week,  upon  the  terms 
that  the  plaintiff  would  during  that  time  use  his  best 
endeavours  to  i)romote  the  interest  of  the  defendant,  and 
attend  to  and  carry  out  all  reasonable  requests  made  to 
him  iiy  tlu;  defendant,  a  plea  that  the  plaintitT  did  not, 
while  he  was  in  the  defendant's  enii)loy  under  the 
agreement,  use  his  l)est  endeavours  to  i)n)mote  the 
interest  of  the  defendant  according  to  the  agreement, 
wlierefore  the  defendant  dismissed  tlu^  plaintiflf,  and 
refused  to  pay  him  any  salary  after  such  dismissal,  was 
held  a  good  plea  to  an  action  for  wrongful  dismissal. 
In  that  ease.  Pollock,  ('.  J5.,  said,  "  Suppost;  the  plaintiff 
had  conducted  himself  on  all  occasions  in  a  negligent 
and  lazy  spirit,  there  may  be  insui)erable  dilliculty  in  a 
legal  definition  of  the  plaintilT's  conduct,  and  yet  the 
defendant  would  be  justified  in  discharging  him  from 
his  service.     It  would  be  a  (piestion  of  evidence." 


{fl)   l.nmay  v.  Ardtun.  Id  K\.  711. 
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Where,  by  an  agreement  in  writiii;^;,  A.  was  appointed  Bray\'. 

sarvevor  or  agent  of  B.  for  two  years  and  a  half,  at  a      '"'"^  <^'- 
1       ^     p    »^/A7  1  •      •  1  Ageut  for- 

salary  oi  200/.  a  year,  and  a  commission  on  every  liouse  bidden  to 
let  by  him  for  B.,  and  the  agreement  expressly  provided  ^'^^^'py  |uoney 
that  under  no  pretence  whatsoever  should  A.  be  con- 
sidered B.'s  agent  to  receive  any  money  on  his  account : 
it  was  held  that  A.  having  received  deposit  money  from 
persons  to  whom  he  had  let  houses  for  B.,  was  a  good 
defence  to  an  action  for  dismissing  A.  before  the  end 
of  the  term  (//). 

The  plaintiff,  who  was  employed  by  the  defendant  to  Hurton  v. 
serve  him  in  the  business  of  a  certain  manufacture,  and  "  "'  '^' 
engaged  to  "  bring  all  his  knowledge  to  bear  upon  it," 
without  the  knowledge  of  his  master  entered  into  a  con- 
tract with  a  merchant  (not  dealt  with  by  his  master)  for 
the  supply  of  certain  articles  used  in  the  manufacture, 
the  result  of  which  was  a  claim  to  a  considerable  amount 
by  the  merchant  against  the  master,  who  thereupon  dis- 
missed the  plaintiff" ;  it  was  held  that  the  dismissal  was 
justifiable  (i). 

If,  however,  the  servant's  misconduct  be  not  such  Cross  action 
as  to  go  to  the  irliolc  ronsidcratiou,  of  the  contract  ^^^^.^^ 
on  the  part  of  the  master,  he  will  not  be  justified  in 
dismissing  the  servant,  but  must,  if  necessary,  resort 
to  a  cross  action  against  the  servant  ;  or  set  up  a 
counter-claim  in  answer  to  an  action  for  wrongful 
dismissal. 

Where,  therefore  (,/),  to  an  action  for  wrongfully  dis-   GohMw 
charging  the  plaintiff"  from  the  defendant's  employ  as 

-n  1  ,1        Newspaper 

Jliuropean  correspondent  of  a  newspaper,  at  a  salary,  the  conespondeut 
defendant  i)leaded,  firstly,  that  the  engagement  was  made  °""|*i'i?  *» 

J-  '  J  '  »    o  seud  news 

upon  the  terms  and  condition  that  the  plaintiff"  should,  letter,  and 
by  every  steamer  from  Liverpool  to  New  York,  forward  ^^j.  salary,  uo 
a  letter  containing  European  news,  but  plaintiff"  wrong-  ground  of 

discharge. 

fully  neglected  to  forward  any  letter  containing  such 


(/()  Jirai/  V.  Ckmidlcv,  18  C.  E.  718. 

(0  llortoH  V.  M'Murtri/,  29  L.  J.,  Exc.  -200. 

{;)   Gould  V.   IVrhh,  4  K.  .*c  P..  9;i3. 
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news  by  several  steamers  that  sailed  from  Liverpool  to 
New  York,  wlierefore  defendant  discharged  him ;  and 
also,  seeondly.  that  defendant  emjjloyed  plaintilT  upon 
the  ttiiiis  and  (•(Uiditioii  that  iilaiiititV  mij^ht  draw  bills 
U[)()n  (K'feiidant  for  the  amount  of  liis  salary  as  it  should 
become  due.  hut  not  for  any  smn  not  due;  but  plaintiiY 
wron<^fully  d\\\\  on  (let'ciulaiit  and  negotiated  bills  tor 
sums  not  due,  which  were  i)iesented  to  defendant  and 
dishonoured  to  the  damage  of  defeiulant's  credit,  where- 
fore defendant  discharged  plaintifV:  both  pleas  were 
held  bad  on  demurrer,  as  not  showing  a  default  by 
plaintirt"  going  to  the  whole  consideration  of  defendant's 
contract.  The  breach  of  the  sfijitiJalious  on  the  part 
of  the  plaintill*  did  not  amount  to  such  misconduct  as 
to  authorize  the  defendant  to  discharge  him.  It  might 
have  been  that  there  was  no  news  to  send  ;  and  the 
second  plea  would  \k'  satislied  by  proof  that  the  plaintitT 
had  drawn  a  bill  for  half-a-ciown  too  nuicli. 

I  \  .  Incompetence,  or  permanent  disability  from  illness. 
Incompetenrc  A\  lu-re  a  servant  of  any  sort  is  engaged  (m  account  of 
<T(U8dmrgp.  '''^  ^^^''^  ^^'  peculiar  ability  to  perform  certain  duties, 
and  turns  out  to  be  perfectly  unskilful  and  incompetent 
to  dis(diarge  the  duties  for  which  he  was  hired,  the  master 
will  be  justilied  in  rescinding  the  contract  and  discharging 
Jlarmnw  the  servant,  'riiu.^.  wlicic  in  an  answer  to  an  advertise- 
ment in  a  newspaper  for  scene-painters,  the  })laintiff 
applied  to  the  defendant,  a  correspondence  ensued, 
and  the  deb-ndant  ultimately  hire<l  {\\i\  plaintifT  in  that 
capacity,  but  be  turned  out  to  be  (|iiite  incompetent, 
and  was  discharg(!d  :  it  was  held  that  such  iiicomi)etence 
was  a  valid  icason  for  discharging  him,  and  in  an  action 
brought  as  for  a  wrongful  discharge,  the  deft-ndant 
succeeded  (/.).  In  giving  judgment  for  the  defendant 
in  that  case,  Willes,  .1.,  said:  "  Wliere  a  skilled  labourer, 
artisan  or  artist  is  employed,  there  is  on  his  part  an 


Cornell  UK. 


I:     Jloniirr  v.  („n„/,,iK,  5  C.  ]].,  X.  S.  236. 
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implied  warriinty  that  he  is  of  skill  reasonably  compe-  irmmcry. 
tent  to  the  task  he  undertakes — '  spoiides  peritiam  arth.' 
Thus,  if  an  apothecary,  a  watchmaker,  an  attorney,  be 
employed  for  reward,  they  each  impliedly  undertake 
to  possess  and  exercise  reasonable  skill  in  their  several 
arts.  The  public  profession  of  an  art  is  a  representation 
and  undertaking  to  all  the  world  that  the  professor 
possesses  the  requisite  ability  and  skill  (Z) .  An  express 
promise  or  an  express  representation  in  the  particular 
case  is  not  necessary.  It  may  be,  that  if  there  is  no 
general  and  no  particular  representation  of  ability  and 
skill  the  workman  undertakes  no  responsibility.  If  a 
gentleman,  for  example,  should  employ  a  man  that  is 
known  never  to  have  done  anything  but  sweep  a  crossing 
to  clean  or  mend  his  watch,  the  employer  probably  would 
be  held  to  have  incurred  all  risk  himself.  But  in  the 
case  under  consideration,  the  correspondence  shows,  in 
addition  to  the  implied  representation,  an  express  and 
l^articular  rej)resentation  by  the  plaintiff  that  he  did 
possess  the  requisite  skill.  The  next  question  is  this : 
•supposing  that  when  the  skill  and  competenc_y  of  the 
party  employed  are  tested  by  the  employment,  he  is 
found  to  be  utterly  incompetent,  is  the  employer  bound, 
nevertheless,  to  go  on  employing  him  to  the  end  of 
the  term  for  which  he  is  engaged,  notwithstanding  his 
incompetency  ?  This  is  a  question  upon  which  we  have 
been  furnished  b}-  the  bar  with  no  authorit}',  probably 
because  such  labour  being  seldom  retained  for  a  long 
term  certain,  the  question  has  not  often  arisen.  But  it 
seems  very  unreasonable  that  an  employer  should  be 
compelled  to  go  on  employing  a  man  who,  having  repre- 
sented himself  competent,  turns  out  to  be  incompetent. 
An  engineer  is  retained  b}^  a  railwa}^  company  to  drive 
an  express  train  for  a  year,  and  is  found  to  be  utterly 
unskilful  or  incompetent  to  drive  or  regulate  the  loco- 
motive, are  the  railway  company  still  bound,  under  pain 

(/)  See /(///.///vv.  Bethnm,  15  C.  V>.  1G8. 
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Harmtr  v.         of  an  lu'tioii.  to   oulrust    the    lives  of   tlioiisaiuls   to   his 

(lan^cious    aiul   deinonstratecl    incapacity'?     A    clerk    is 

rotaiiu'il  for  a  year  to  keep  a  mi'ichant's  books,  and  it 

turns  out   that    lu^  is  ij^norant  not   only  of  bookkeepinp; 

hut  of  arithmetic,  is  the  merchant  hound  to  continue 

him  in  his  employment?     Misconduct  in  a  servant  is. 

according;  to  every  day's  experience,  a  justilication   of 

a  disdiarge.     The   failure   to  atTord  the   recpiisite  skill 

which  had  been   expressly  or  impliedly  promised,  is  a 

breach  of  le^al  (hit}',   and   therefore   misconduct.     The 

rule   of    the    civil    law      '  I  iiijk  iilii(    iiiljia'    (nhiiiiin  nitiir  ' 

api)lies.     ^\  t'    may    add     that    a    })recedent    of    a    plea 

;^rounded   on    the   implied  condition   of   competency,   is 

to  be   found   in   the   late  Mr.  Joseph   Chitty's    book   on 

Pleadin<^s,  edited  b}'  the  late  Mr.  Pearson,  p.  '^^u^.     So 

in    Sjniiu   v.   Anniff  (in),    Lord    EllenboroUL^di.    speaking 

of  a  servant  who  had  refused  to  perform  his  duty,  says, 

'  The  master  is  not  bound  to  keej)  him  on  as  a  biulhen- 

someand  useless  servant  to  the  end  of  the  year  '  ;  and  it 

appears  to  us  that  there  is  no  material  difference  l)etween 

a   servant    who    will    not.  and   a   servant    who   cannot, 

perform  the  duty  for  which  he  was  hired." 

Cuck»on\.  I'Ut    wilt  re  (;H    the    plaintilV.    havin}^   entered    into  an 

stones.  a^M-eenicnt    that   he   should   serve   the   defendant  and  W  . 

ilhu-irn!/^         for  ten  years  in  the  capacity  of  a  brewer,  and  teach  them 

suspentioii  oi      to  br(!W  :   that  the  defendants  and  W.  were  to  pav  the 

ptmianfiif  i>lanitili  20/.  on  tlie  execution  ot   llu!  ai^reement,  to  lind 

nontrait  n..f       ]|j,|j  ^^  house,  and  to  suiiplv  him   with  coals  for  tlu;  ten 
redtindKl.  . 

years,  and  to  pay  him  the  weekly  sum  of  2/.  lO.s-.  durin;; 
tliat  term.  He  served  the  defendant  uml  W  .  till  W.'s 
death,  and  afterwards  worked  for  (h^fenclant  up  to 
Christmas,  lHr»7.  when  he  wiis  taken  ill.  He  was  con- 
lined  to  his  bed  till  MiHtli.  and  was  unable  to  atteiul 
to  Ills  work  till  I'.Mh  -luly,  1H")S,  when  he  was  aj^ain 
employed  aitoul  the  iuewery,  and  ])aid  as  before,     hin'in;^ 


{in)  -1  .Stnik.  'IM. 

(ft)    CiirAn.ti  V.  .Sloiirt,   1   Kll.  \-  Kll.   2»8. 
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his  illness  he  was  from  time  to  time  consulted  Ijy  the 
defendant  as  to  the  mode  of  brewing,  ])ut  was  miahle  to 
do  any  actual  work  for  defendant ;  and  it  was  admitted 
that  the  contract  Itad  not  hccn  reacinded.  It  was  held  that 
the  i^laintiff  was  entitled  to  recover  under  it  the  wages 
for  the  time  during  which  he  was  disabled  by  sickness 
from  working ;  although  a  plea  to  the  claim  for  wages 
that  the  plaintift'  was  not  during  the  time  in  question 
ready  and  willing  or  able  to  render,  and  did  not  in  fact 
render,  any  service,  was  held  on  demurrer  to  be  a  good 
plea  in  point  of  law,  in  the  sense  that  the  plaintifi" 
voluntarily  and  wilfully  refused  or  omitted  to  serve. 
And   in    giving   Judgment,   Lord    Campbell    said,   "  We  Coutractmiffht 

•       ;,  1  ,•  r^\'-ii  T-        IT  be  rescinded  it 

concur  ni  the  observations  oi  \\  ilies,  J.,  ni  lldrincr  v.   j^eivant  per- 
Coruclius,  and   if   the  plaintiff  from  unskilfulness  had  manently 

,     „       .  ,  ,  .    .        .  disabled  bv 

been  wholly  nicompetent  to  brew,  or  by  the  visitation  iHues.s.  ' 
of  God  had  become,  from  paral3^sis  or  any  other  bodily 
illness,  jjermanentl}'  incompetent  to  act  (o)  in  the  capacity 
of  brewer  for  the  defendants,  we  think  that  the  defendants 
might  have  determined  the  contract.  He  could  not  be 
considered  incompetent  by  illness  of  a  temporary  nature. 
But  if  he  had  been  struck  with  disease  so  that  he  could 
never  be  expected  to  return  to  his  work,  we  think  the 
defendants  might  have  dismissed  him  and  employed 
another  brewer  in  his  stead.  Instead  of  being  dismissed 
he  returned  to  the  service  of  the  defendants  when  his 
health  was  restored,  and  the  defendants  employed  him. 
and  paid  him  as  before.  At  the  trial  the  defendants' 
counsel  admitted  that  the  contract  was  not  rescinded. 
The  contract  being  in  force,  we  think  that  here  there 
was  no  suspension  of  the  weekly  payments  by  reason 
of  the  plaintiff's  illness  and  inability  to  work.  It  is 
allowed  that  under  this  contract  there  could  be  no 
deduction  from  the  weekly  sum  in  respect  of  his  having 
been  disabled  by  illness  from  working  for  one  day  of  the 


(o)  As  to  this,  see  JSonst  v.  Frith,  L.  R.,  4  C.  P.  1  :  ltoh'ui.son  v.  Davison, 
L.  K.,  <;  Ex.  2G9 :  Foiissanf  v.  Spiers,  1  Q.  E.  D.  410.  See  also  Jivtiiiii  v. 
fr;.'>;  1  (i.  B.  1).  183;   A'  v.  Rifsrhvit,  38  L.  T.,  X.  !S.  38. 
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week  ;  :iiul  while  the  contniL-t  rcniainecl  in  force  we  see 
no  ditYcrt'nci'  hotwofn  his  hcin^'  so  ilisahlcil  for  u  day, 
or  ji  week,  or  a  month." 

•J.  AS  r,i:i\\  i:i;n  iiii;  M.\sri;i;  am>  iiiiiih  n:i;s(»\s. 

Uemwlirs  of  A  inasttT  nuiv  maintain  an   action  ap;iiinf^t  any  pcfson 

jna*t«r  by  ^^ho  deprives  him  of  the  services  of  his  servant,  either  hv 

actum  n^ranist  i  ■  •' 

tliinl  iHTM.ns     enticing  him  away  from  liis  master  {]>),  or  by  harbouring 

liim\'rslTv'if ( s  ^"^^   detaining  him  after  having  been    apprised  of   the 

oi  servant.         former    contract  (7)  ;    or    by  beating,  confining   or  dis- 

abhng  liim  ;  or  by  seducing  a  female  servant  (;•).      The 

master  may  also,  where  wages  have  been  earned  l)y  a 

servant  enticed  away  or  harboured  by  another  person. 

waive  his  right  of  action  for  such  tortious  act,  and  sue 

for  the  earnings  of  his  ser\ant.     In  all    these  cases  the 

master's  right  of  action  arises  out  of  the  property  which 

he  has  actjuired,  by  the  contract  of  hiiing,  in  the  labour 

Loss  of  service  of  his  servant  :   and  in  ail  of  them,  except  the  action  for 

;ri>t  of  sHcli  ,   .  .  .  1  •  r     1  •  •      J 1        1 

action;  his  servant  s  eanungs,  the  gist  of  tlie action  is  the  loss  ot 

service,  without  an  allegation  of  which  no  action  can  be 
sustained  by  a  master,  liowever  great  th(>  injury  to  his 
servant  (.s),  "Whilst,  therefore,  on  the  one  hand,  a  mere 
attempt  to  deprive  a  master  of  the  services  of  his  servant 
without  any  damage  lollowing  upon  it  would  not  give  the 
master  a  right  of  action  (0,  «o,  on  the  other,  it  has  been 
held  that  a  master,  who  has  recovered  in  an  action  against 
the  servant  a  stipulated  lu-nalty  for  leaving  his  service, 
cannot     maintain    an    action     against     the   person    who 

mill  nui.Ht  Im-      induced  him  to  leave  (»)•     Moreover,  the  loss  of  service 

ttie  n<c<-»i«nrv' 

ip)  K.  X.  U.  !M,  I.,  in;  IJ. :  /:(«».»  v.  Jl'iiftvn,  i>i>.-t,  p.  I'.'O.  In  what 
tauvs  a  tna.Hter  in  fiititlcil  to  niaiiitjiiii  liti^'atimi  tiy  lii>  servant,  williont 
<\[><psiu;r  liinisrlf  t«>  a  eliargi' ol  niainttname,  stc  IJIxiitniiih  \.  .l;/ir»,  I,.  1;  . 
10  K<|.  Mil. 

{'/)  F.  N.  IJ.  ICs.  Win.li.  :>]. 

(»•)  Com.  Hi;;.   rrr».i.ass,  |{.  .•> ;   I'lea.Ier.  3  M.  11. 

(*,  Jlofirrt  StinijD  iii»i,  !»  Hrp.  11."} «;  /W///  \.  (h/n,ni,  cittd  10  Itrjl. 
1.10 /»;  Jlinilniril  v.  Iirlmiil,  ("ro.  .!ac.  OlM;  Chnmltrilnie  v.  Ilrtrvcij,  it  M<kI. 
IH2;  //'///  V.  ilnlhinl,,,  I  II.  \-  C.  (JC.O  ;  (hnnirll  V.  H'rlU.  7  M.  A:"Cf.  lO.J.J ; 
Kaiirr  V.  (iiiitm iiml,  1    K\('.  <>1  ;    Jtonrii  V.    WiIIhiihk,  10  ii.  H.  ''!'). 

it)  I'n-  Imu]  Man-tield  in  Ilml  v.  Idnidall,  W  Unrr.  i:t.'>J. 

(m)   Jill)/ \.   Utiiiiliill,  iilii  iDiprii.      .Sid  t/iunr,  "rr  po.nt,  p.  I'JO. 
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must  be  the  natural  and  necessary  consequence  of  the  consequence 
defendant's  act,  otherwise  the  master  cannot  maintain  ^^i^ ' 
any  action.  Where,  therefore,  the  director  of  certain 
oratorios  had,  at  considerable  expense,  engajred  one 
Mara,  who,  in  consequence  of  a  libel  published  by  the 
defendant,  refused  to  sing,  being  afraid  of  being  hissed  ; 
Lord  Kenyon  held  that  the  plaintiff  could  not  maintain 
an  action  against  the  defendant,  as  the  injury  complained 
of  was  too  remote,  and  impossible  to  be  connected  with 
the  cause  assigned  for  it  (r). 


Of  THE  Action  for  enticing  away  a  Servant. 
An  indictment  will  not  lie  for  enticing  an  apprentice  or  Indictment 

,  j>  1-  J  -L    ^     ■  1  •       L       ^vill  not  lie. 

servant  away  from  his  master,  it  being  only  a  private 
injury,  which  may  be  redressed  by  a  civil  action  (u-). 
The  Court,  however,  will  not,  on  motion,  quash  such  an 
indictment  (x)  ;  but  the  defendant  must  plead,  demur,  or 
move  in  arrest  of  judgment  (^).  It  has  been  held  (^) 
that  conspiracies  or  combinations  to  induce  workmen  to 
break  their  contracts  of  service  were  indictable,  but  the 
law  on  this  subject  seems  now  to  depend  upon  the  pro- 
visions of  the  Conspiracy  and  Protection  of  Property  Act, 
1875  (38  &  30  Yict.c.  86)  (a). 

It  was  held  that  if  one  take  away  my  apprentice  or  Action  will  lie. 
servant  by  force,  an  action  of  trespass  will  lie  (/>)  :    but 

(r)  Ashh'u  V.  lliii-ii.soti,  1  Esp.  48,  which  was  an  action  for  libel.  See 
Tai/lor  V.  Xeri,  'i  Esp.  386.  In  Gratis  v.  Walton,  L.  R.,  2  C.  P.  615. 
Willes,  J.,  observed,  "  I  doubt  whether  Tm/lor  v.  Neri  is  maintainable  after 
Liimlcij  V.  Gye,  2  E.  &  B.  216." 

((/•)  R.  V.  DuHkl,  6  Mod.  99,  182  :  Com.  Dig.  Indictment,  Q.  3.  Under 
.sect.  236  of  the  Merchant  Shipping  Act,  1894  (57  &  oS  Vict.  c.  60),  it  is  an 
oifence  to  persuade  or  attempt  to  persuade  a  seaman  or  apprentice  to  desert 
from  a  British  ship  ;  see  roll  v.  i)rtWjf,  (1901)  2  K.  B.  579. 

(.*■)  Trin.  13  AVill.  3,  B.  R.  ;  see  It.  v.  Bilton,  1  Salk.  372. 

(y)  As  in  It.  v.  Daniel,  tibi  supra. 

(:)  Jt.  V.  Itoidands,  f)  Cox,  C.  C.  466  ;  R.  v.  Duttield,  5  Cox,  C.  C.  404  ; 
R.  V.  Bruitt,  10  Cox,  C.  C.  592.  See  Mr.  Justice  Wright's  book  on  the  Law 
of  Criminal  Conspiracies. 

(«)  The  Act  is  printed  in  the  Appendix.  See  especially  sect.  3  and  the 
judgment  of  Lord  Coleridge,  C.  J.,  in  Gibson  v.  Laivson.  (1891)  2  (j.  B.  545. 
See  also  Chapter  IX.,  post,  on  Combinations  amongst  Masters  and  Workmen. 

(A)  R.  V.  Daniel,  vbi  supra;  Reaveletj  V.  Mainwarin//,  3  Burr.  1306; 
Gilbert  v.  Schwenck,   14    M.    &   "NV.    488  ;    where   it   was    held   that    one 
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if  liu  lutTc'ly  I'lilicf  liiiii    to  leave,  iiiul  he  ilo   leave,  an 

Mere  iittomiit     rtctioii  on  the  case  is  tlic  proper  remedy  (c).      A  mere 

I!i!lVtu'tioI?'       attempt  to  entice  a  servant  away   without  any  (himaj^je 

following,',    would    not,    however,   entitle   the   master   to 

maintain  an  action  {d).     Jiut  it  is  no  ohjection  to  such  an 

action    that  the  servant  was  only  a  journeyman,  who 

worked  hy  the  piece,  if  he  were  the  plaintit)''s  servant  (<■). 

A  man.  liowever,  who  lived  in  his  own  house,  and  took  in 

work   for  ditTerent  people,  could  scarcely  he  called   tlie 

journeyman  of  any  particular  master  ( /'). 

What  sort  of  A  question  has  heen  raisetl  as  to  what  sort  of  servants 

a.tion  ani)iies     this  actiou  uiav  he  i)rou^'ht  for  the  seductioii  of.     And  it 

*o-  has  heen  held  hy  three  jud^'es  of  the  Court  of   (^)ueen's 

^>"''^  ^  ■         Jiench  (ii),  that  an  action  lies  for  maliciously  procuring  a 

hreach  of  contract  to  give  exclusive  personal  services  for 

a  time    certain.    e(]ually  whether  the   employment   has 

commenced,  or  is  only  in  /irri,  provided  the  procurement 

testamentary  j,'nar(liaii  was  not  jiistitii-d  in  takin;^  au  infant  Wiird  out  of  the 
hnrfiil  utrnrr  ot  anotlicr  ti'stanientai v  j^uanlian. 

(f)  Ji.  V.  Diiiiii/,  ii/ii  mipia  ;  see  HaiiihUtoii  v.   ]'iric,  2  Wnis.  Saniul.  170. 

\(i)  Jlirdx.  Ji>ii,(/<i/f,  3  JUirr.  i:{.')2. 

(r)   Ilnrt  v.  Ahln-hjr,  Cowp.  .')1;    Ulakr  v.  Lnmjon,  G  'I'.  11.  221. 

(f)  Jlart  V.  .IMriiiffr,  Cowp.  .")!. 

ft/)  Lumlnj  V.  Gi/r,  2  ¥..  k  15.  21 G:  wlinr  it  was  licld  that  an  action  lay 
lor  sc<lii(inir  a  (iraniatii-  ptMiornier  away  from  plaintiff's  tlieatro.  CoUricifre,  J., 
in  sn|)port  of  liis  judfjnitnt,  ri'lirs  to  tin-  2ii(l  sc(  tion  i>f  the  St.ituto  of  Laborers 
ami  the  form  of  writ  ;:ivtn  1)V  Fit/.ln'rhcrt,  .\.  H.  1('>7.  15.  :is  always  ricitin;r 
tlic  stJitntc.  Hnt  tlu-  first  writ  •riven  by  Kitzberbert  is  foundrd  npon  the  .'Ird 
hectun  of  tlie  statnte,  and  is  to  recover  the  pDnilti/  tiiere  fjiven  to  the  iiarfy 
frrieved.  '1  be  other  writs  are  a^fainst  the  sn-rnnf,  and  it  wonid  hardly  lu* 
eontende<i  at  file  present  day  that  mir/i  actions  nuist  l>e  coutiniHl  to  tlie  class 
of  servants  referred  to  by  tlie  Statute  of  Laliorers.  It  would  seem  also  from 
tliP  rnlepiveii  in  I.ntw.  l.')48,  that  tiie  mere  recital  of  the  stjitnte  would  not 
show  that  the  action  lay  not  at  common  law.  It  is  tiiere  said  tliat  where  an 
ai  tioii  hiv  l)oth  at  common  hiw  and  hy  statute,  if  you  proceed  under  tlie  statute 
you  miisi  recite  the  statute,  for  "  without  reiiearsal,  iudi  patrt,  wlictlKT  be  mn's 
the  action  iiy  tiierommon  hiw,  simt  pnlr.it,  or  the  action  on  the  stjitnte."  It  is 
also  added,  "  If  there  were  no  action  at  common  law,  the  statnt*-  should  be 
nhearw<l."  So  the  recital  of  the  statute  in  a  writ  does  not  proir  thttt  the 
action  (lid  not  lie  at  rommcm  law,  but  only  that  the  plaintiff  is  not  usin);  the 
action  at  common  law  in  this  inst.iiice.  Thus  bavin;;  the  matter  where  it 
wn».  Ajjain.  it  may  be  asked,  if  this  form  of  aition  is  toundid  entirely  npon 
tbp  .Statute  of  Ijiborers,  wliy  diil  it  not  cease  when  tliat  statute  was  re])ealed, 
.'>  Kii/.,  2ti  \:  27  Vict.  r.  12'>J  Moreover,  if  the  jiid;;ment  of  (lidiridvre,  .1.. 
is  rifjht,  what  beromes  of  the  common  action  for  seduction  of  a  daufrbter  and 
servant!"  Is  that  to  be  only  brou^fbt  in  cases  within  the  Stafuteof  l.aborenir 
It  is  notoriously  otherwise.  In  the  Year  Hixik,  Michaelmas,  W  Kd.  3, 
fo.  .37  U,  it  is  said:  "  Althou;;b  this  action  be  s^xwa  by  sUitute,  the  writ  lay 
at  common  law,  and  is  not  <b!eat«i  by  the  sUitute." 
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l)e  during  the  subsistence  of  the  contract,  and  produces 
damage,  and  that  to  sustain  such  an  action  it  is  not 
necessary  that  tlie  emplo3'er  and  employed  should  stand 
in  the  strict  relation  of  master  and  servant.  Coleridge, 
J.,  however,  dissented,  and  in  a  long  judgment,  which 
deserves  an  attentive  perusal,  gave  elaborate  reasons  for 
holding  that  the  action  was  founded  on  the  Statute  of 
Laborers,  and  is  strictly  confined  to  cases  where  the 
employer  and  employed  stand  in  such  relation  of  master 
and  servant  as  was  within  that  statute  ;  and  that  in  all 
other  cases  the  remedy  for  a  breach  of  contract  is  only 
on  the  contract,  and  against  those  privy  to  it.  ., 

This  decision  of  the  Court  of  Queen's  Bench  was 
considered  by  the  Court  of  Appeal  in  1881  in  a  case  (Ji) 
in  which  it  was  held  that  an  action  lies  against  a  third 
person  who  maliciously  induces  another  to  break  his 
contract  of  exclusive  personal  service  with  an  employer 
which  thereby  would  naturally,  and  did  in  fact  cause,  an 
injuiy  to  such  employer,  although  the  relation  of  master 
and  servant  may  not  strictly  exist  between  the  employer 
and  employed. 

These  two  cases  were  the  subject  of  much  discussion  in 
a  recent  case  in  the  House  of  Lords  (/),  and  the  dicta  of 
]3rett,  L.  J.,  in  delivering  judgment  in  Bowcn  v.  Hall  on 
the  subject  of  malice  were  disapproved.  Lord  Herschell 
said  that  he  was  satisfied  that  in  Lmiilrj/  v.  Gi/c  the 
majority  of  the  Court  regarded  the  circumstance  that 
what  the  defendant  procured  was  breach  of  contract  as 
the  essence  of  the  cause  of  action  ;    and  that  though  the 

(//)  Hourn  V.  Ifa/l,  6  Q.  B.  D.  333,  iu  which  the  opiuion  of  the  majority 
ni  the  Court  in  Luml/t/  v.  G>/e  was  approved  by  Lord  Selborue,  L.  C,  aud 
15rett,  L.  J.,  Lord  Coleridge,  C.  J.,  disseutiu":. 

;i)  Allm  V.  Flood,  (1898)  A.  C.  1.  The  real  point  decided  in  this  case  wa<; 
that  a  servant  had  no  rij^ht  of  action  aj^aiust  a  person  who  had  merelv  informed 
the  plaintiff's  employers  that  most  of  their  workmen  would  leave  them  if  they 
(lid  not  discharge  the  plaintiff,  although  in  giving  this  information  the  defen- 
dant had  acted  maliciously  and  with  intent  to  injure  the  plaintilf  :  see  Quhiii 
v.  Lmtltem,  (1901)  A.  C.'49.5,  where  Lord  Macnaghten  said  that  the  head- 
note  to  Allin  V.  Flood  might  well  have  been  in  words  used  bv  Parke,  B.,  in 
giving  judgment  in  Stevenson  v.  Xeic»hnm,  13  C'.  B.  297,  "  auact  wliich  does 
not  amount  to  a  legal  injury  cannot  be  actionable  because  it  is  done  with  a 
bad  intent." 
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word  "  nuilifiously  "  wjis  to  be  found  in  the  declaration 
the  Jiul;:jes  in  that  case  did  not  regard  the  allegation  as 
involving  the  necessity  of  jjroving  an  evil  motive  on  the 
part  of  the  defendant,  hut  merely  as  implying  that  th(> 
defendant  had  wilfully  and  knowingly  procured  a  breach 
of  contract. 

In  the  last  case  on  this  subject  (/)  Lumhji  v.  Gifc  was 
again  held  to  be  corn.'ctly  decided.  Lord  ^facnaghteii 
said  he  tlioiiglit  tlu'  decision  ri^ht.  not  on  the  ground  of 
malicious  intention,  but  on  the  grouiul  tliat  a  violation  of 
legal  right  connnitted  knowingly  is  a  cause  of  action,  and 
that  it  is  a  violation  of  legal  right  to  interfere  with 
contractual  relations  recognized  by  law,  if  there  be  no 
sufficient  justilication  for  the  interference.  And  Lord 
Lindley  said  that  the  principle  involved  in  Lmiilrif  v.  Gi/i- 
cannot  be  confined  to  inducements  to  break  contracts 
of  service,  nor  indeed  to  inducements  to  break  any 
contracts.  The  principle  which  underlies  the  decision 
reaches  all  wrongful  acts  done  intentionally  to  damage  a 
particular  individual  and  actually  damaging  him. 

Sc'uHti,  '^^  support  this  action,  it  is  necessary  to  prove  that  the 

defendant  Intra-  the  person  to  he  the  plaintift"8  servant  (/•)  ; 
but  not    to    particularize  the  means  of  enticement  (/). 

Uindiiip  There  nmst  also  be  a  binding  contract  of  service  between 

contract.  ^^^^  servantandhis  first  master,  or  the  plaintiff  will  fail  (m) ; 

Scrcicc  (If         unless,  perhaps,  in  the  case  of  interruption  of  an  actual 

•'"'^ "'  subsisting  service  (»)• 


(/■)  Qiiiuii  V.  I.iiit/irm,  (11)01)  A.  ('.  ID.').  In  this  rnse  nii  nction  was  liild 
to  lir>  in  a  casr  wIhtc  tlic  otHccrs (if  a  tradi*  iiiiiiiii  conibinitl  tojji'flicr  f«  induce 
tlir  plaiiitili's  MiMints  not  til  ciinlinuc  in  his  si'i\ii'i'.  and  tlinatcncd  td  call 
<int  liis  union  workinrn  it  lie  woiihl  not  di^cliar^'c  Minir  non-union  men  in 
hiH  cniiihiy,  witli  the  rcHult  tliat  <hitnaf;u  was  caused  to  tlie  |ilaintit).  8et> 
Ohap.  IX.,  jii».l. 

(/•)   /•'viTK  V.  //'i7ji«w,  I'eake,  .V). 

(/)    U'liimnorf  v.  (trmiliiiul:,  Willes,  oH'J. 

iiii)  Siikm  V.  Ihxuii,*.)  A.  iV  K.  (J'.i.'t ;  and  see  (iiir  v.  Filtmi,  1  Taunt.  .S7<i , 
I'tlkiiiijtiiii  V.  Sriitt,  I.')  M.  iV  W.  (>.')7  ;  IlKitln/  v.  ('iimninn/K,  ')  ('.  H.  247. 
See  tin-  jiidjcuieiits  of  J.ord  llerschell  ami  l,ord  Davev  in  .iilrti  v.  Flooi/, 
(1898)  A.  C.  1. 

(m)  I'rr  Loril  Denman,  in  Si/km  v.  JUxnu,  uhi  Mipni  ;  and  jirr  ]^lnulc,  J., 
in  Hurtlrij  v.  Cinnmin^t,  iibi  miprii :  and  hcv  Y.  U.,  "22  Hen.  (i,  .'10;  Jiarhrv 
V.  lltnini,  6  Mod.  GK  ;    Kcanr  v.  liuijiott,  2  II.  Dl.  311. 
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In  an  action  for  enticing  away  a  servant  where  it 
appeared  that  the  plaintiff  kept  a  pal)Hc-honse,  tliat  his 
daughter,  who  was  ahout  nineteen  years  old,  helped  in 
the  house  and  business ;  that  a  fictitious  letter  was 
written  by  the  defendant  as  if  from  a  relation  of  the  girl, 
saying  such  relation  was  ill  and  asking  leave  for  the  girl 
to  come  to  her  ;  that  leave  was  given  to  the  girl  and  she 
went  away,  but  instead  of  going  to  such  relation  went  to 
a  house  of  ill-fame  and  stopped  there  with  the  defendant, 
and  then  returned  to  her  father's  house;  it  was  held 
that  it  was  a  question  of  fact  for  the  jury  whether  when 
the  defendant  caused  her  to  leave  she  was  the  plaintift"'s 
servant  dc  facto,  and  whether  his  acts  did  cause  her  to 
deny  her  services,  that  the  Court  as  a  jury  held  the 
affirmative,  and  that  the  plaintiff  was  entitled  to  succeed  (o). 

But  the  mere  circumstance  that  the  servant  is  an 
infant,  and  the  contract  therefore  voidable,  will  not  defeat 
the  action  (/>).  This  action  will  not  lie  for  inducing  a 
servant  to  leave  his  master's  service  at  the  expiration  of 
the  time  for  which  he  was  hired,  although  the  servant 
had  otherwise  no  intention  of  leaving  his  master  {q). 

It  was  also  held  by  Lord  Mansfield,  m  Bird  v.  Randall  (r), 
that  this  action  would  not  lie  after  the  master  has  re- 
covered from  the  servant  a  stipulated  penalty  for  leaving 
the  service,  upon  the  ground,  that  if  the  seducer,  or 
second  master  who  employs  the  servant  after  the  servant 
has  paid  the  penalty,  were  to  be  liable  to  damages  in  an 
action  brought  by  the  first  master  for  so  doing,  this 
would  finally  fall  upon  the  servant,  and  in  effect  be  an 
addition  to  the  penalty  ;  for  the  second  master  would  pay 
the  servant  for  his  service  no  more  than  he  estimates  it 
to  be  worth  to  liini  ;  and  if  he  must  pa}'^  a  sum  of  money 


Evans  v. 
Walton. 


When  this 
action  will  not 
lie. 


Bird  V. 
Randall. 

Not  after 
payment  by 
servant  of 
penalty  for 
leaviniT. 


(o)  Erans  v.  WaUo)i,  L.  R.  2  C.  P.  Glo. 

(;;)  Kcane  v.  Boycott,  Evans  v.  JJ'(i/to)i,  uhl  supra,  and  see  7  T.  R.  310,  314. 
If  the  contract  be  not  for  the  benefit  of  the  infant  (as  to  which  see  ante, 
Chap.  I.),  and  so  is  not  bindin,£r  on  him,  tlie  action  will  fail :  de  Francesco  v. 
Barnum,  (No.  2)  45  Ch.  D.  430. 

{(j)  JVichol  V.  Marty n,  2  Esp.  734. 

()•)  3  Burr.  134o:  see  Cooper  v.  ■S/icphcrd,  3  C.  B.  266;  Bi/ckland  v. 
Johnson,  15  C.  B.  145. 
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to  the  lirst  muster  for  clama<];es  for  entertaining  his 
servant,  he  will  make  liis  bar^^ain  with  the  servant  in 
siu-h  manner  as  to  pay  him  so  much  the  less.  Anil 
Lord  Kllenhoroiip;h  said  (.s)  he  remembered  Wilson,  J., 
rulin<^  the  same  point  ai  Nisi  Prius  upon  the  dry 
authority  of  the  former  decision,  tlioui^di,  as  it  seemed 
to  hiui.  with  considerable  doulits  upon  his  mind  as  to  the 
Sed  qu(Frt.  propriety  of  it.  ]5ut  Lord  ]*]llenl)or()U^,'h  said  he  never 
could  entirely  comprehend  the  "ground  on  which  IVird  v. 
Ji'((ii(l(ill  proceeded.  "  It  was  assumed,"  he  said,  "  that 
the  sum  taken  as  the  penalty  from  the  servant,  was  the 
extreme  limit  of  the  injury  sustained  by  the  master  ;  but 
there  is  the  doubt :  for  the  penalty  might  have  been  so 
limited,  because  of  the  inability  of  the  servant  to  under- 
take to  pay  more,  and  yet  it  might  have  been  very  far 
from  an  adecjuate  compensation  to  the  master  for  the 
injury  done  to  him  by  another  who  seduced  his  servant 
from  him."  And  upon  Lawrence,  J.,  observing,  "I 
suppose  the  Court  proceeded  upon  the  ground  that  the 
penalty  was  by  the  express  stipulation  of  the  partiesmade 
an  eipiivaleiit  for  the  loss  of  the  service  "  ;  Lord  Ellen- 
borough  added,  "  That  is  so  <is  licticrrn  tlir  jxirtics  thcm- 
sclrrs ;  but  it  may  admit  of  doubt  whether  that  were 
the  fair  way  of  considering  it  as  against  a  stranger,  a 
wrongdoer." 
On  death  (.1  It  seems  that,  in  tlic  event  of  the  deatii  of  the  wrong- 

wrongdoer,  doer,  no  action  to  recover  damages  would  lie  against  his 
personal  representatives  in  respect  of  his  having  enticed 
a  servant  away  (/)  :  but  an  action  may  be  brought  to 
recovei"  the  earnings  of  the  servant  who  has  been  enticed 
away  and  harboured  («). 


(»)   III  Cixhiill  V.  IloUnn,  9  Knct,  7«. 

Ii)  riiillipn  V.  Iliiiiifiini,  '1\  Cli.  I).  \h\,  in  wliidi  Itowcii,  I,.  .I.,(lcliveiiiip 
tin-  jud;;nieMt  ol  till'  iniijoiilv  of  tin-  (■<uirt  ol  A]i|h!i1,  Miid  tliiit  flm  only  ciuhi-h 
in  whirh,  ii|mrt  Ironi  unftfionH  nt  Intarli  of  <  onfnnt  ixprc.vs  or  implied,  n 
rcnu'dy  lor  a  wronjffnl  in  t  cnn  bo  jnirmiril  ii^j.-iinhf  tlic  tsfjite  of  a  <l«'rnn8cd 
person  who  Ihi.h  done  flie  net,  are  tlio-ie  in  wliicli  property  rr  tlie  procetHU  or 
viilne  of  property,  tielon);in)(  to  another  have  hwn  ajipropniited  hy  (he  deceaiMjd 
per.Hon  and  ad(U-d  to  bin  own  eitate  or  moneys. 

[v)   l.njlilly  V.  l'loii»l(,n,  1  Taunt.  112. 
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Of  the  Action  for  harrouring  a  Servant. 

Where  a  person,  after  notice,  continues  to  employ  After  notice, 
another  man's  servant,  that  other  may  maintain  an 
action  against  him,  although  at  the  time  he  hired  him 
the  second  master  did  not  know  that  he  was  hiring 
another's  man's  servant ;  and,  therefore,  no  action  would 
lie  for  enticing  him  away  (r). 

Thus  where  {ir)  one  Hobljs,  who  was  retained  by  the  utake  v. 
plaintiff,  a  currier,  to  work  by  the  piece,  left  the  plaintiff's  ""^''"^ 
service  on  a  dispute  between  them,  and  at  the  time  of 
departure  had  some  work  in  hand ;  he  then  applied  for 
work  to  the  defendant,  who  was  also  a  currier,  and  who 
employed  him,  not  knowing  of  his  engagement  with  the 
plaintiff.  A  few  days  afterwards,  the  defendant  having 
been  apprised  by  the  plaintiff  that  Hobbs  was  his  servant, 
and  had  left  his  work  unfinished,  and  being  threatened 
with  an  action,  in  case  he  continued  to  employ  Hobbs, 
requested  the  servant  to  return  to  his  former  master 
and  finish  his  work.  This  Hobbs  refused  to  do,  and  the 
defendant  continued  him  in  his  service,  whereupon  the 
plaintiff  brought  his  action  for  enticing  Hoblis  away,  and 
harbouring  him  after  notice.  No  evidence  was  given  in 
support  of  the  charge  of  enticing  away,  and  it  was  con- 
tended, on  the  part  of  the  defendant,  that  no  action 
could  be  maintained  for  continuing  to  emplo}'  Hobbs 
after  notice,  as  at  the  time  the  defendant  engaged  him 
he  did  not  know  he  was  the  plaintift"'s  servant,  but  the 
objection  was  overruled,  And  j^er  Curiam,  an  action 
will  lie  for  receiving  or  continuing  to  employ  the  servant 
of  another  after  notice,  without  enticing  him  away. 

This  cause  of  action,  however,  is  generally  joined  with 
that  for  enticing  away  a  ^servant,  and  the  observations  on 
that  form  of  action  apply  to  this  also. 

The  action  for  harbouring  the  plaintiff's  servants  will 

{v)  Fatvcet  v.  Beavrcs,  2  Lev.  63  ;  Fos.sel  v.  Brecr,  3  Keb.  59  ;  probably 
S.  C. 

[iv)  Blake  V.  Lanyon,  6  T.   11.  221  ;  followed  iu  de  Francesco  v.  Barnum 
(No.  3)  63  L.  T.  Hep.  514. 
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not  lie  upjainst  the  ca}>t:iiii  of  an  Mn^'lisli  sliip,  to  wliifh 
till'  plaiiititfs  slavi's  had  escaped,  for  refusing  to  give 
them  up  to  the  plaiutitT(.r). 

Of  thk  .\(  tion  n\  \  ^Taster  for  thk  Earnin^^s  of  his 

Servant. 

Master entitk'il       A  master  deprived  of  the  services  of  an  apprentice  or 

earnings.  *       servant,  wlio  has  heen  enticed  away  and  liarboured  by 

anotlier  master,  is  not  confined  to  an  action  for  damages 

for  the  injury  he  has  sustained  by  the  loss  of  his  servant. 

He  may  in  some  cases  waive  tlic  tort,  and  bring  an  action 

to  recover  the  wages  due  to  his  appientice  or  servant  from 

such   second   master :    the  maxim  in   such   cases  being 

qiiininid  dcijiiiritiir  srrrn  ac(jiinitiir  (ioinino  (//). 

This  rule  of  law  had  formerly  a  much  more  extensive 
signification  than  it  now  has ;  for,  during  the  existence 
of  villenage,  whatever  was  acquired  by  the  villein,  whether 
realty  or  personalty,  became  the  property  of  his  lord 
under  certain  qualifications  (;).  But  even  now  the  rule 
holds  in  some  degree  with  respect  to  apprentices  and 
servants,  though  with  a  great  difference  in  point  of  extent 
and  application,  for  the  relation  of  an  ajiprentice  and 
servant  to  the  master  is  more  mild  and  limited  llian  that 
of  a  villein  to  his  lord,  and  only  imports  tiiat  the  master 
shall  be  entitled  to  their  personal  labour  during  tlie 
time  stipulated  either  in  a  particidar  way,  or  generally 
according  to  the  nature  of  the  apprenticeship  or  service. 
C'onse<pu'ntly  the  master  cannot  claim  any  other 
acquisitions  than  such  as  are  the  result  of  tliat  labour  (w). 
Wh»n  workin-  Wliat  the  apprentice  or  servant  earns  by  his  labour 
wliilst  lie  remains  with  the  master,  or  is  actually  working 

{r)  Foi/tm  V.  Ciirlnntir,  '1  It.  &  ('.  IIS.  Sw  Smith  V.  Goiilfi,  2  Snlk.  fi('.7, 
an  cxplainnl  bv  Har>n-avf  in  his  arpinncnt  in  Sinniiirrnrtt'ii  ranr,  "JO  How.  .*»!. 
Tr.  G.'i.  note. 

(;/)  Harrin^rtnn  on  Stat.  27<> :  ('<>.  I.itt.  117".  n<>tc  1  :  I'cake'n  Arid.  ('a.K. 
121,  note  :  fSiory  on  A^.  121  :  I'aliy  on  Ak-  :*3!)  ;  (irot.  lib.  :{  cap.  7.  mtI.  4, 
2.  The  Fnnrb  maxim  was  "  Qm  a  U  nlahi,  il  n  ta  pro;/r;"  title  20  How. 
St.  Tr.  .1(i.  notr. 

(:)  I.itt.  Hs.  177,  ini;  f'n.  I.itt.  l'2'M> :  and  sec  tin-  form  of  cnfranchine- 
ment  of  a  villain  frivm  in  Harr.  on  Stat.  '179. 

(a)  Shiiulrtj  V.  Ilrrnif,  cited  in  Souniiemctt' »  rtmc,  2<l  IIii«.  St.  Tr.  hh. 
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for  him,  f;ills  so  clearly  within  this  principle,  that  there 
can  be  no  room  for  doubt  (/>),  Nor  can  there  be  any 
where  the  apprentice  or  servant  is  employed  by  another 
person  with  the  knowledge  and  consent  of  the  master, 
without  any  circumstances  indicating  a  waiver  of  his 
earnings.  Most  of  the  cases  upon  this  sul>ject  relate  to 
apprentices  in  a  seafaring  way,  whose  wages  and  prize- 
money  {<■)  as  seamen,  though  earned  whilst  in  another 
service,  have  been  recovered  by  those  to  whom  they  were 
bound.  But  the  principle  which  governs  them  seems  to 
apply  to  apprentices  and  servants  in  general,  and  has 
indeed  been  extended  so  far  as  to  give  the  master  a  right 
to  the  wages  or  earnings,  whether  the  service  is  per- 
formed by  the  apprentice  with  or  without  the  master's 
licence  ;  and  even  though  the  earnings  accrue  in  a  trade 
or  service  different  from  that  to  which  the  apprentice  is 
bound  ((/)• 

Thus,  where  (c)  the  defendant  seduced  an  apprentice 
from  on  board  the  plaintiff's  ship  in  Jamaica,  and  em- 
ployed him  as  a  mariner  to  assist  in  navigating  his  own 
ship  home,  the  plaintifY  brought  an  action  for  the  wages 
earned  by  his  apprentice,  and  recovered. 

And  payment  to  the  master  has  been  held  to  be  an 
answer  to  an  action  by  the  apprentice  for  wages  (/'). 
And  where  {[i)  the  captain  of  a  ship  let  the  ship  to  govern- 
ment at  forty  shillings  per  ton  per  month,  to  be  paid  to 
the  oicuev,  and  an  additional  shilling  per  ton  per  month, 
to  be  paid  to  himself,  for  his  services,  but  the  whole 
earnings  (including  the  shilling  per  ton)  were  paid  to  the 
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{b)  R.  V.  Wuiitiajc,  1  East,  601  ;   11.  v.  li nnlfcml ,  1  M.  A:  S.  lol. 

(c)  C'arsan  t.  Watts,  3  Doug.  350,  where  the  master  was  held  not  entitled 
to  prize  money,  the  usage  being  for  the  apprentice  to  have  it.  Hill  v.  allien, 
1  Ves.  seu.  S3. 

{d)  Co.  Litt.  117  tf,  note  1  ;  Barber  v.  Deiuiis,  G  Mod.  69.  The  case  of 
Eades  v.  Vinnhput,  ;j  East,  39,  does  not  appear  to  be  of  much  authority,  for 
the  reasons  given  in  Foster  v.  Stewart,  3  M.  k  S.  191. 

(e)  Lightly  v.  Clouston,  1  Taunt.  112;  and  see  Foster  v.  Steicari,  3 
M.  &  S.  191  ;  Xeate  v.  Ilarditxj,  6  Exc.  349. 

(/)  Bright  v.  Lucas,  Peake's  Add.  Cases,  121.  See  the  note  at  the  end 
of  this  case. 

g)   Thompson  v.  Ilavelock,  1  Camp.  527  ;    Di2)lock  v.  Blackburn,  3  Camp. 


43. 


134 


Tin:   Di  Tii>  Di'  mi;  skiivant  to  thk  mastkr. 


Tliis  action 
lits  after  di-atb 
of  tortfeazor. 


Kiirnings  paid 
to  servant  may 
lie  reciivereil 
frtrni  him  by 
master. 

llhxam  V. 
Ehff. 

[nvention-*  by 
servant  belouy 

to  bim. 

Alitn;  if 
employed  ou 
purpose  to 
invent. 


uirmr,  it  was  lieKl  that  the  cai)tain  could  not  maintain 
an  action  a<j[ainst  the  owner  to  recover  the  shilHnj^'  per 
ton  aj^n-ed  to  he  paid  to  the  captain. 

One  advantage  attending  this  form  of  action  formerly 
was.  that  it  niif];ht  he  hron<j;ht  after  tlie  death  of  the  tort- 
feazor, wliich  was  not  the  case  with  an  action  framed  on 
the  tort  (//). 

If  the  wages  or  earnin^'s  have  l)e('n  i)aid  to  the  servant 
the  master  may  recover  them  from  liim  in  an  action 
for  money  had  and  received  (/). 

It  appears  to  he  an  exception  to  the  ruU',  that  a  master 
is  entitled  to  the  prolits  resulting  from  his  servant's 
lahour, — that  if  a  servant  make  an  invention  whilst  in 
the  employ  of  a  master,  the  invention  i)elongs  to  the 
servant,  and  the  master  cannot  take  out  a  patent  for  it. 
Though  it  is  said  to  he  otherwise  where  the  servant  is 
employed  for  the  express  purpose  of  inventing  (.;').  That 
was  the  case  as  to  AVhitehouse's  patent  (A).  There  an 
individual  was  employed  for  the  express  purpose  of 
suggesting  improvements,  and  trying  experiments  of  all 
kinds.  The  master  so  admitted  ln'fore  the  Privy  Council, 
when  lie  ai)plied  for  an  extension  of  the  patent,  and 
the    Privy   Council,   Ix^forc   tliev  granted    tlu!  extension. 


(/.)  Prr  Hnyley,  J.,  in  Fontcr  v.  Stm-m-t,  3  M.  A:  S.  191 :  see  Phillip*  v. 
Jloiiifiiiif,  'jrcii.  Div.  I.")}.  For  an  instance  of  tlie  waiver  of  a  tort,  an 
a<lniinistrafri\  bein},'  sin-d  ou  an  implied  contniet  by  the  deceased  to  pay 
money,  sec  I'oirill  v.  Jitm,  7  A.  A:  K.  4'J(i. 

(,)\yo,iiion  V.  TAoiiipsoii  L.  K.,  9  (.1.  l\.  4S0. 

(J)  lilujiim  V.  Hlftr.  1  (,'.  &  1'.  ')')S.  In  that  ca.se  Hayley,  J.  fonndod 
bis  observations  on  a  i)revions  ease  of  one  -\rkwii;,'bt,  reterred  to  in  JltU 
V.  T/io'iijinon,  H  Taunt,  .'t'.).') :  tbou;rli  in  .Vrkwriglit's  ease  the  invention 
appears  to  have  been  made  by  the  servant  /ir/orr  the  service  eonimenceil  ; 
in  wliicli  case  if  would  undoubtedly  belonfj  to  the  servant.  Hut  see  the 
Itepoit  in  Davies'  I'atent  Cases,  gI  ;  and  Mii/,r//rarr  v.  Jurknuii,  4  Taunt. 
77(1,  where  if  was  iield  that  a  calico-printer,  bavin;,' disdinrfjed  his  hea<l  lolour- 
man,  was  entitled  to  the  Imok  in  which  that  servant  bad  entered  the  proeeasen 
tor  miNJn;,'  colours  during  bis  service,  although  many  <>f  fbi-  processes  were 
till-  invention  ot  the  servant.  That,  Imwever,  was  only  an  action  of  trover  for 
f/,r  1x11,1:  whicli  the  innster  had  originally  |irovi<led.  As  to  whiih  see  KlhiDnd 
V.  l.irripw.l  V„t,„,,i  l.r,),il  Fnnullii'  S„nrt;i,  VI  I,.  T.  (>!•  I .  In  4  Hurr. 
'.'.'M(!  the  copyright  of  Kolle's  Abridgment  was  Haid  to  Im-  in  the  king,  m  \w 
eni|)loyed  the'  ju<lg«>^  who  |Monounceil  the  law;  and  at  p.  'I.VIW  tin-  king  was 
also  said  to  In-  entitled  to  the  copyright  of  the  year  books,  as  be  was  at  Ibo 
expense  of  taking  the  notes. 

{k)   1  Webster's  P.  ('.  173. 
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compelled  the  master  to  give  his  servant  a  large  remunera- 
tion (/).  And  if  a  person  has  discovered  an  improved 
principle,  and  employs  engineers,  or  agents,  or  other 
persons  to  assist  him  in  carrying  out  that  principle,  and 
they,  in  the  course  of  the  experiments  arising  from  that 
employment,  make  valuahle  discoveries  accessory  to  the 
main  principle,  and  tending  to  carry  that  out  in  a  hetter 
manner,  such  improvements  are  the  property  of  the  in- 
ventor of  the  original  improved  principle,  and  may  he 
embodied  in  his  patent,  and,  if  so  embodied,  the  patent 
is  not  avoided  by  evidence  that  the  agent  or  servant 
made  the  suggestions  of  that  subordinate  improvement 
of  the  primary  and  improved  principle  (di).  It  would  be 
difficult  to  define  how  far  the  suggestions  of  a  workman 
employed  in  the  construction  of  a  machine  are  to  be 
considered  as  distinct  inventions  by  him,  so  as  to  avoid 
a  patent,  incorporating  them,  taken  out  by  his  employer. 
Each  case  must  depend  upon  its  own  merits.  But  when 
we  see  that  the  principle  and  object  of  the  invention  are 
complete  without  it,  I  think  it  is  too  much  that  a  sugges- 
tion of  a  workman  employed  in  the  course  of  the  experi- 
ments of  something  calculated  more  easily  to  carry  into 
effect  the  conceptions  of  the  inventor  should  render  the 
whole  patent  void  {n). 

In  a  case  in  which  a  manufacturer  of  tul)es,  at  Birming- 
ham, and  his  foreman  (who  had  a  salar}'  of  300/  a  year), 
had  together  invented  certain  improvements,  for  which 
the  master  sought  letters  patent,  the  granting  of  which 
was  opposed  bj^  the  foreman,  it  was  held  by  Lord  Cran- 
worth,  L.  C,  that  the  letters  patent  ought  only  to  be 
granted  on  the  terms  of  their  being  vested  in  trustees  for 
the  benefit  of  Jiotli  master  and  foreman  (<>).  In  that  case, 
it  appeared  almost  impossible  to  say  which  was  entitled 
to  the  credit  of  the  improvement  in  question. 


Suggestions  of 
servants  may 
be  embodied  iu 
master's 
patent. 


Patent  granted 
in  trust  for 
Iioth  master 
and  servant. 


(l)  Per  Cresswell,  J.,  in  Al/ni  v.  JUucsun,  1  C.  U.  .370. 

{ill)  iVrErle,  J.,  1  C.  E.  5(57. 

{n)  I'er  Tindal,  G.  J.,  1  G.  B.  574. 

(6)  lie  liussfll's  Patent,  2  De  G.  i:  Jones,  1:50. 


13G  iHK  DiTiKs  or  Tin:  skiivant  to  tiii:  mastku. 

••Stock  iiowfvcr,  it  has  Ijeen  licld  that  a  "Stoc-k  Author"  sent 

t'o  I'aris  tT'      ^^  Paris  l>y  the  proprietor  of  an  Enj^Hsh  theatre,  for  the 
a.lapt  farce,  is    express  purposB  of  adapting'  a  piece  there  in  vogue  for 

"author'  i-.        i-    i  •      ,i 

within  representation  on  the   J'.nj^nsli  sta;^e,  is  tlie  "  author 

Dramntic  j,f  jj^.  pij^.^.y   ^vhen  SO  adapted,  within  the  nieanin}'  of  the 

(  opvriirlit  *  ,  ,  '^  " 

Act.'   ^  I)ianiatie  Copyright  Act,  3  &  4  AVill.  1,  c.  15,  which  vests 

in  tlie  author  of  any  dramatic  piece  the  sole  liberty  of 
representing  it  at  any  place  of  dramatic  entertainment. 
Sf.rpfindx.  This   was    decided    in    the    following   case  (;>)  :    The 

Coii'iHfst.  plaintills,    who    were    the    proprietors    of    the    Surrey 

Theatre,  agreed  hy  word  of  mouth  with  C,  who  was 
what  is  called  a  "  Stock  Author,"  that  he  should  go  to 
Paris,  for  the  purpose  of  adapting  a  i)iece  there  in 
vogue  for  representation  on  the  lOnglish  stage ;  that 
the  plaintiH's  should  pay  his  expenses,  and  should  have 
the  sole  right  of  representing  the  piece  in  London,  C. 
retaining  the  right  of  representation  in  the  provinces. 
C  went  to  Paris,  produced  a  farce,  and  was  paid  hy  the 
plaintiffs  as  agreed.  The  farce  was  brought  out  at  the 
Surrey  Theatre  by  the  plaintiffs,  and  afterwards  at  the 
Grecian  Saloon  by  the  defendant,  who  had  obtained  an 
assignment  from  C.  The  plaintiffs  brought  an  action 
against  the  defendant  for  penalties,  under  the  Dramatic 
Copyright  Act  (7).  J5ut  it  was  held  that  the  arrange- 
ment between  them  and  C.  did  not  make  them  the 
iiKtlmrs  of  the  farce  within  the  meaning  of  that  Act, 
jilthoMgh  it  was  contendi-d  on  their  behalf  that,  under 
the  circumstances,  C.  ought  to  be  considered  as  merely 
their  servant,  the  produce  of  whose  labour  became  the 
propta'ty  of  his  masters  at  the  moment  of  production, 
HO  that  no  assignment  was  necessary  to  vest  the  property 
in  the  latter;  and  the  case  was  likened  to  those  relating 
to  ])atent  inventions,  in  which  suggestions  of  servant 
em])1oyed  in  perfecting  a  discovery,  tending  to  facilitate 


{p,  Shrplirnl  V.  <'iinqiir»t,  17  f.  H.  427;  follmvpcl  in  Eatint  V.  I.ahr,  '10 
Q,  B.  D.  :i7H.  Ill  /"■.'/  V.  Jditlrij.  \..  H.,  (i  C.  I'.  .V2;{,  it  wan  held  thnt 
master  nnd  stcrvnnt  mnnot  he  joint  nntliois,  without  co-operation,  in  a 
common  de-i^'u. 

{q)    3  .V    i    W.ll     t     ,      I.-.. 
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its  practical  application,  may  be  adopted  by  his  employer,  Shepherd  v. 
and  incorporated  into  his  design  without  detracting  ^""^^ 
from  the  originality  necessary  to  sustain  a  patent  for 
the  entire.  And  it  was  also  contended  that  the  pro- 
ductions of  an  author  are  to  be  dealt  with  in  the  same 
manner  as  the  inventions  of  a  workman,  and  that  the 
former,  like  the  latter,  may  become  the  property  of  an 
employer  who  hires  the  author's  labour,  and,  as  it  was 
said,  "buys  his  brains."  To  that  it  was  answered  that 
literary  productions  stand  upon  diii'erent  and  higher 
ground  from  that  occupied  by  mechanical  inventions; 
and  that  whilst  both  literary  property  and  patents  for 
inventions  are  both  the  creatures  of  statutes,  the  enact- 
ments respecting  them  differ  widely  in  their  origin  and 
details,  and  Jervis,  C.  J.,  said,  "We  do  not  think  it 
necessai\y  in  the  present  case  to  express  any  opinion 
whether,  under  any  circumstances,  the  copj'right  in  a 
literary  work,  or  the  right  of  representation,  can  become 
vested  ah  initio  in  an  employer  other  than  the  person 
who  has  actually  composed  or  adapted  a  literary  work. 
It  is  enough  to  say,  in  the  present  case,  that  no  such 
effect  can  be  produced  where  the  employer  merely  suggests 
the  subject,  and  has  no  share  in  the  design  or  execution 
of  the  work,  the  whole  of  which,  so  far  as  any  character 
of  originality  belongs  to  it,  flows  from  the  mind  of  the 
person  employed.  It  appears  to  us  an  abuse  of  terms, 
to  say  that,  in  such  a  case,  the  employer  is  the  author 
of  a  work  to  w^hich  his  mind  has  not  contributed  an  idea; 
and  it  is  upon  the  author  in  the  first  instance  that  the 
right  is  conferred  by  the  statute  which  creates  it.  We 
cannot  bring  our  minds  to  any  other  conclusion  than  that 
C,  the  person  who  actually  made  the  adaptation,  though 
at  the  suggestion  of  the  plaintiffs,  acquired  for  himself, 
as  the  author  of  the  ada})tation,  and  so  far  as  that  adap- 
tation gives  any  new  character  to  the  work,  the  statutory 
right  of  representing  it;  and  that,  inasmuch  as  the 
plaintiffs  have  no  assignment,  in  writing,  of  that  right, 
they  cannot  sue  for  an  infringement  of  it." 
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Finn  of  pholo- 
jrr.iphirs  uot 
"  authors"  m 
l>lii>t<i;jra|ih 
taken  by  tlwir 
servant. 


o  k  G  Vict, 
c.  45. 

Copyright  in 
periodicals, 
reviews,  Ari-.. 
coniposeJ  in 
parts  by 
various 
persons, 


in  pro])net4)r 
(not  author!. 


Ami  it  lia.s  l)eeii  lield  tliat  a  firm  of  pholo^raplicrs,  one 
of  wliose  einplovfs,  at  tlic  instaiK-e  of  tlicir  inana;4er, 
tool;  a  iu';^ative,  inakiiif^  use  of  their  iiiaeliinerv  and 
niateiials  for  tlie  purpose,  were  not  tlie  '*  authors  "  of 
the  photograpli  witliin  the  inertning  of  the  '25  i*^-  2(5  Vict, 
c.  ()S  (C'opvrij^ht  AVorks  of  Art  ActK  and  couhl  not 
rejj;ister  themselves  as  such  (r). 

By  the  Copyrij^jht  Act,  1842  (">  \-  (I  \i(t.  c.  ■i->),  s.  18, 
it  is  enacted,  that  when  any  puhlislur.  or  other  person, 
sliall  '■  project,  conduct,  and  carry  on,  or  be  the  pro- 
prietor of  anv  encyclo[)a'dia,  review,  magazine,  periodical 
work,  or  work  i)ul)lished  in  a  series  of  i)ooks,  or  parts,  or 
any  hook  wliatHoever,  and  shall  have  employed,  or  shall 
employ,  any  persons  to  compose  the  same,  or  any 
volumes,  parts,  essay's,  articles,  or  portions  thereof  for 
puhlication  in  or  as  part  of  the  same,  and  such  work, 
volumes, })arts, essays,  articles,  or  jjortions  shall  have  heen 
or  shall  hereafter  he,  composed  under  such  employ- 
ment, on  the  terms  that  the  copyright  therein  shall 
belong  to  such  jiroprietor,  projector,  publisher,  or  con- 
ductor, and  i)aid  for  by  such  jiroprietor,  projector, 
publisher,  or  conductor,  tiie  copyright  in  every  such 
encycloi)iedia,  review,  magazine,  periodical  work,  and 
work  i)ublished  in  a  series  of  books  or  parts,  and  in 
every  volume,  part,  essay,  article,  and  portion  so  com- 
posed and  paid  for,  shall  be  tlie  property  of  such 
projirietor,  }irojector,  piU)lisher,  or  other  conductor,  who 
shall  enjoy  the  sanui  ri;^dits  as  if  he  were  the  actual 
author  thereof,  and  shall  have  such  term  of  copyright 
ther«'in  as  is  given  to  the  authors  of  books  by  this  Act, 
except  only  that  in  case  of  essays,  articles,  or  portions 
forming  part  of,  and  first  published  in,  reviews,  maga- 
zines, or  other  periodical  works  of  a  likt;  nature,  aftor  the 
term  of  twenty-eight  years  from  the  first  pui>lication 
thereof  respectively,  the  right  of  publishing  the  same  in 


(r)  yottnge  v.  Jiifknun,  1  I    1^.  l!.   Iijv.  (iJ7  ;  iiinl  see  Kriiiidi  v.  /.avrmc*, 
•.V»  U.  I«.  1).  9'.). 
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a   separate   form    shall   revert   to   the   author   for    the 

remamder   of  the  term  given    by   this  Act  :    Provided  I'loviso  for 

always,  that  during  the  term  of  twenty-eight  _years  the  jj-j^^  preserved 

said  proprietoi',  proiector,  i)ul)lisher,  or  conductor  sliall  theri.^•htof 

not  publish  any  such  essay,  article,  or  portion  separately,  their  articles 

or  singly,  without  the  consent  previously  obtained  of  the  !"  '^  separate 

f->  J  5  I  J  ^  lorni. 

author  thereof,  or  his  assigns  :  Provided  also,  that  nothing 
herein  contained  shall  alter  or  aft'ect  the  right  of  any  person 
who  shall  have  been  or  who  shall  be  so  employed,  as 
aforesaid,  to  publish  any  such  his  composition  in  a 
separate  form,  who  by  any  contract  expressed  or  imj^lied 
may  have  reserved,  or  may  hereafter  reserve  to  himself 
such  right,  but  every  author  reserving,  retaining,  or 
having  such  right,  shall  be  entitled  to  the  copyright  in 
such  composition  when  published  in  a  separate  form, 
according  to  this  Act,  without  prejudice  to  the  right  of  such 
proprietor,  projector,  publisher,  or  conductor  as  aforesaid." 

According!}'  it  has  been  held  [s)  that  the  proprietor  of  Siveetv. 
a  i^eriodical  who  employs  a  gentleman  to  write  a  given 
article  or  series  of  articles,  or  reports,  expressly  for  the 
purpose  of  puljlication  therein,  acquires  the  copyright  in 
such  article,  and  may  maintain  an  action  for  pirac}^ 
thereof ;  the  fact  of  employment  and  payment  being 
■prima  facie  evidence  that  one  of  the  terms  was  that  the 
coj^y right  should  belong  to  the  employer. 

The  proprietor  of  a  trade  directory  it)  employed  the  Lamb  v. 
defendant  to  compose  headings  under  which  advertise- 
ments of  various  trades  were  collected.  There  was  no 
express  agreement  as  to  whether  the  proprietor  or  the 
defendant  was  to  have  the  copyright  in  these  headings, 
but  from  the  nature  of  the  business,  the  Court  drew  the 
inference  that  the  defendant  composed  the  headings  on 
the  terms  that  the  copyright  should  l)e  in  liis  employer. 
But  where  an  author  was  employed  by  a  publisher  to 
write  articles  in  an  encyclopaedia,  Joyce,  J.,  said  that  he 

(s)  <S'!ftr<  V.  Ben/iii/ff,  16  C.  B.  459  ;  Sleveiis  v.  lioniuig,  24  L.  J.,  Ch.  lo:-} ; 
Grace  v.  Xewman,  19  Eq.  623. 

(/)  Lamb  v.  F.vans,  (1893)  1  Ch.  218. 


Bcnning. 


Evans. 


fheatrt'. 


Kean. 
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could  see  no  speeinl  tiicuinstances,  either  in  the  nature 
of  tlio  i)ubHc'iition  or  in  the  terms  of  the  employment  to 
show  that  the  c'opyri;^ht  was  to  helonj;  to  the  publisher, 
and  he  held  that  it  belonged  to  the  author  («). 
<'.mipos«T  of  In  the  following' case  (/)  it  was  held  that  a  composer 

miusuem-         ^j  music  eould  not  sue  the  person  who  employed  him  to 

plo\ea  hy  ... 

ni:inajrer\>f  n  compose  it  as  a  part  of  a  dramatic  piece,  for  performing 
it  without  his  consent  in  writing',  contrary  to  the  J)ra- 
matic  Copyright  Act,  3  &  1  ^Vill.  4,  c.  la,  and  the 
Copyright  Act,  1842,  .5  &  G  Vict.  c.  45. 

iiiittou  V.  The  plaintitT,  a  composer  of  music,  was  employed  by 

tlie  defendant,  who  was  a  manager  of  a  theatre,  to  com- 
pose, and  did  compose,  a  certain  musical  composition  for 
the  purpose  of  being  performed  at,  during  and  as  part 
of  a  representation  of  Shakespeare's  i)lay  "  Much  Ado 
about  Nothing,"'  and  alleged,  in  his  declaration,  that  he 
had  the  sole  liberty  and  right  of  performing  the  said 
composition  ;  and  that  defendant,  without  his  consent  in 
writing,  caused  it  to  be  performed  and  re[)resented  at  the 
defendant's  theatre  contrary  to  the  Diamatic  Copyri-^ht 
Act  and  the  Copyright  Act,  l.S4'2.  The  defendant  pleaded 
that  the  musical  composition  was  part  of  a  dramatic 
piece  adapted  to  the  stage  by  the  defendant,  with  the 
aid  of  scenery,  dresses,  the  alleged  composition,  and 
other  music  and  accompaniments  ;  the  general  design  of 
which  representation  was  formed  by  the  defendant,  who 
employed  the  plaintiff,  for  reward  paid  to  him,  to  com- 
pose the  said  nnisical  composition,  as  part  of  the  said 
representation  and  draniiitic  piece,  on  the  terms  that  the 
said  musical  composition  should  become  part  of  such 
dramiitic  piece,  and  that  llu;  defendant  should  have  tin; 
sol(!  lil)erty  ^)i  representing  and  pcrfmining  the  said 
musical  c()ini)osition  with  the  said  dramatic  i)iece,  and 
as  part  thereof ;  and  that  the,  said  inusical  con)i)osition 
was  composed  by  the  plaintiff  under  the  said  employment, 


ii]  Jfinin  V.  J.inneiirf,  8.'»  L.  T.  Hop.  .14J. 
(.•;  liiiltnu  V.  Kcau,  7  r.  ]»..  N.  .S.  '268. 
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and  on  the  terms,  S:c.  aforesaid.  It  was  held  on  Haiton  v. 
demurrer  that  the  j^lea  was  a  good  answer  to  the  action  ; 
and  Erie,  C.  J.,  said,  "I  found  my  opinion  entirely  on 
the  facts  stated  in  the  plea,  and  because  no  decision  has 
yet  been  given  on  such  circumstances  as  those  subsisting 
between  these  parties.  Looking  at  all  the  facts  as  dis- 
closed in  the  pleadings,  it  seems  to  me  that  the  defendant 
was  substantially  the  author  and  designer  of  this  dramatic 
piece.  The  capital  and  skill  he  employed  in  producing 
it  and  bringing  it  out  were  considerable,  while  the  plain- 
tiff's duty  was  small  and  confined  to  one  subordinate 
department.  The  music  he  furnished  was,  as  it  seems 
to  me,  composed  under  the  employment,  and  by  direction 
of,  the  defendant ;  was  paid  for  by  him,  and  became  his 
property,  and  therefore  he  violated  no  contract  by  using 
it.  The  very  terms  of  the  engagement  lead  me  to  this 
judgment  ;  were  it  otherwise,  a  single  successful  produc- 
tion might  induce  the  plaintiff  to  withdraw  his  music,  to 
the  great  detriment  of  the  defendant  ";  and  Byles,  J., 
added,  "  This  falls  within  the  class  of  cases  in  which 
the  Court,  in  Shepherd  v.  Conquest  (w),  abstained  from 
expressing  any  opinion." 

Of  THE  Action  by  a  Master  foe  personal  Injuries  to 
HIS  Servant. 
Numerous  instances  are  to  be  found  in  the  books  of 
actions  by  masters  for  personal  injuries  to  their  servants; 
whether  caused  by  an  assault  (r)  or  by  battery  (//),  or 
by  negligent  driving  (z),  or  by  a  ferocious  dog  (a)  ;  and  in 
one  case  a  man  recovered  damages  in  an  action  against 
a  person  for  negligently  entrusting  a  loaded  gun  to  a 
mulatto  girl,  who  discharged  it  against  the  plaintift"'s  son 
and  servant  (/>).     This  action  also  depends  on  the  loss  of  Loss  of  service. 

(if)  Ante,  p.  136. 

{x)   Gilbert  v.  fivhivenck,  U  M.  &  AV.  488. 
(y)  Duel  V.  Kdvd'uiq,  Sti-.  595. 

(:)  Hall  V.  HoUawkr,  4  B.  &  C.  GGO  ;   Mnrtlnez  v.  Gerhir,  3  M.  &  G.  88  : 
Gough  V.  Bryan,  2  M.  «&  "W.  770. 

(«)  Hodsolly.  Stdllvbraas,  11  A.  &  E.  301  ;   Leicis  v.  Fog,  Str.  944. 
[h)  Dixon  v.  Bell,  1  Stark.  287  ;   5  M.  i:  S.  198. 
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J/.ill  V. 
JlollllHilrr. 

lucap .icily  t" 
serve. 


Ciipacity  to 
serve . 


Attiou  hy 
>trv:int. 


service  (<•),  but  ix  sorvicc  ih-  jKctn  is  sulliciciit  to  sujiport 
the  action  (<h. 

It  is  in  this  form  of  ;u-tion  tluit  a  parent  usually  pro- 
ceeds to  ri'covci-  (lania<^('s  for  injuries  sustained  by  his 
childrrn  throuj^h  tlie  wrongful  acts  of  the  defencbmt,  for 
in  such  cases  a  ])arent  cannot  recover  any  damages  for 
liis  wounded  fi-elings,  but  only  for  the  loss  of  service  lie 
has  sustained  (r).  \\'liere,  therefore  (,/"),  the  defendant  drove 
his  carriage  against  the  plaintifT's  son,  who  was  an  infant 
only  two  years  and  a  half  old,  and  the  plaintit!"  l)roughtan 
action  of  trespass,  jut  'IihuI  sn-ritinin  dinisit,  against  the 
defendant:  upon  its  being  objected  that  the  child  was  not 
competent  to  perform  any  act  of  service  l)y  reason  of  its 
tender  age,  the  i)laintitT  was  nonsuited,  and  the  nonsuit 
was  afterwards  held  right  by  the  Court :  jiayley,  J., 
observing,  '*  The  authorities  upon  tliis  [)oint  are  all  one 
way."  If.  however,  there  is  a  capacity  to  serve,  very 
slight  evidence  is  sulticient  to  support  the  allegation  of 
service  (//)  ;  and,  indeed,  in  modern  cases,  where  there 
has  been  a  capacity  to  serve,  the  tendency  of  the  Courts 
has  been  to  infer  service  from  residence  with  the  parent, 
without  proof  of  actual  service  (//).  Where  the  child 
injured  is  of  such  tender  age  as  to  render  it  doubtful 
whether  service  could  be  presumed,  the  best  way  to 
avoid  the  difficulty  is  to  sue  in  the  name  of  the  child  ; 
a    course;    against  wliicli    the   objection    wliii-h    foiMUcrly 


(r)  Jlof/nt  Mari/n  nmr,  I)  Rep.  113  // ;  aud  cum.  fit.  (oitc,  p.  124,  note  («) ; 
IloMirrr  V.  ,Siiir/:in»,  Hull,  HiO. 

Ifl)  11  Hen.  4,  2  K.  .\.  H.  '.»!,  (J.,  note  ;  nceMnrtinr:  v.  (;rr/>n,3  M,  &G. 
«8;    ArrtH*  V.   H'nllou,  nntr.  p    129. 

(r)  J-'/niiiiif/toii  V.  Mmil/itiK,  2  (!.  A:  I'.  202.  Mnik  tin-  difference  in  thi» 
nsnect  Ixfweeii  tluM  netion  inid  fliiit  (or  si (l>i(tir)n, /w«/,  p.  lU.  Formerly, 
wlnl.'»t  it  W!iH  pi  tit  trinnon  for  n  nerviint  to  kill  liis  master  CI-)  Kdw.  ;j,  Mt.  H, 
e.  2  :  Ke  now  '.»  (ho.  i,  e.  .'U,  i«.  2 ;  24  vV  2')  Vict.  c.  100.  s.  .s),  purrieidc  wan 
held  not  to  lie  petit  treimoii  imle^n  tile  ehild  »rivr<l  the  tiither  or  mother  for 
\va((e!i,  or  meat,  drink,  or  iippiirel ;   :(  InHt.  20. 

{/)    //>'//  V.  l[.,ll,i,„Ur,  4  H.  A:  V.  OGO. 

'//)  In  Jiijn,,  V  lull,  1  Stnrk.  287  ;  <*»  M.  k  S.  I'.iS,  the  pliiintiff  re- 
.•overr<l  for  an  injury  to  hi.i  .ion,  eight  or  nine  yearn  old,  without  proof  of 
aetunl  wrviee. 

(/i)  JoHtt  V.  nriju;,,  I'eake,  2.'}.'$ ;  Maiindn  v.  Vrn»,  M.  A.  M.  323: 
Torrcnre  t.  fiil>bhi$,  fi  (J.  B.  300. 


THE    ACTION    BY    MASTl^.R    FOR    INJURIES    TO    SERVANT.  143 

])revailed  (/) — viz.,    that    the    adoption    of    it    excluded 
the  child's  testimony,  would  not  now  apply  (./). 

It  has,  however,  been  held  in  one  case  (/,)  in  which  a  x\ej,'-lifrence  iu 
master  sued  a  railway  company  for  injuries  to  his  servant  llprvaul^'^ 
while  being  carried  on  the  defendant's  railway  that  the 
defendants  were  entitled  to  succeed.  But  it  has  been 
pointed  out  (/)  that  that  case  was  decided  on  demurrer  to 
a  declaration  in  which  the  plaintiff  was  suing  upon  a 
breach  of  a  contract,  not  upon  a  tort  {)ii). 

Formerly,  where  the  action  lav,   the  form   of  action   Form  of 
might  be  either  trespass  or  case,  according  as  the  plaintiff  ^'^ '°°" 
wislied  to  recover  damages  for  the  direct  or  consequential 
injury  (n).     It  was  no  objection  to  an  action  on  the  case 
l)y   the  master    that   the    servant   himself   had  already  Recovery  bv 
recovered  damages  for  the  injury  he  had  sustained  :  for  ^^^rvant  no 

"  '>      ^  '  answer  bv 

the  injury  to  the  servant  and  that  to  the  master  are   master, 
collateral,  not  consequent  upon  each  other  (o). 

If    the    servant    be    killed    on    the    spot,    there   is  I'f^tli  of 
authority  {}>)  for  saying  that  no  action  will  lie  at  the 
suit  of  the  master. 

(;■)  Duel V.  Hardin ff,  Str.  .j9.5  ;  Lewis  v.  Fog,  ibid.  9i4 ;  Cock  v.  H'ort/umi, 
Und.  10.54;   Selw.  N.  V.  1114. 

(j)  14  &  1.)  Vict.  c.  99,  s.  -1. 

(/,)  Alton  V.  Midland  Itaihray  Co.,  19  C.  13.,  N.  S.  213. 

(/)  Toylor  V.  Munvhcster,  Sheffield,  and  Lixeohtshirc  liaihcaij  Co.,  (189.')) 
1  Q.  B.  134. 

(///)  The  right  of  a  passenger  by  railway  to  lie  carried  safely  does  not  depend 
ou  his  having  made  a  contract,  but  the  fact  of  his  being  a  passenger  casts  a 
duty  ou  the  company  to  carry  him  safely  :  Foidkes  v.  Metropolitan  iJistrirt 
Railicai/  Co.,  .5  ('.  P.  1).  1.37.  So  a  master  was  held  to  have  a  good  cause  of 
action  where  his  servant  was  injured  by  the  negligence  of  a  railway  company 
other  than  that  with  whom  the  contract  of  carriage  was  made  :  Berrinyer  v. 
Great  Eastern  Jiailicai/  Co.,  4  C.  P.  D.  163.  It  has  been  helil  by  the'Court 
of  (iueen's  Bench  that  a  master  could  not  maintain  an  action  for  the  loss  of 
his  luggage  which  liad  been  received  by  the  defendants  from  his  servant  to 
be  carried  by  tliem  as  part  of  the  servant's  ordinary  luggage  as  a  passenger  on 
tlieir  railway  :  Jiee/ier  v.  Great  Eastern  Kaihcaij  Co.,  L.  11.,  5  Q,.  B.  241  ; 
but  it  has  been  since  decided  by  the  Court  of  Appeal  Mhere  the  plaintiff's 
servant  took  a  ticket  and  travelled  with  ordinary  luggage  on  the  defendants' 
railway,  and  tlirough  tlie  negligence  of  the  defendants'  servant  the  luggage 
was  overtunipd  and  damaged  so  that  a  suit  of  livery  which  was  the  property 
of  the  plaintiff  was  destroyed,  that  the  defendants  were  liable  to  the  plaintiff 
for  the  tortious  act  of  tlieir  servant  in  injuring  the  plaintiff's  property  : 
Meiix  V.  Great  Eastern  Hailtvai/  Co.,  (1S9.))'2  Q.'B.  3S7. 

(//)   Chamberlain  v.  Hazlewood,  b   M.  <)c  AV.  bin. 

(o)  Savil  V.  Kirbi/,  10  Mod.  386  ;  Edmondson  v.  Maehell,  1  T.  R.  4. 

{p)  Osborn   v.    Gillett,   L.    R.,    8    Ex.    88.     But  see   the  judgment  of 


Ill  Tin:  iniiKs  OF   ini-:  skkvant  Tt)  the  masti:k. 

f«l<>ny.  Moieovcr,  in  iiiiv  ciise  in  which  tlie  act  or  default  of 

liow  far  ,  1  -ii-         *      •     •       •  xi  i  i       i 

actionable.  the  person  kilhn;:;  or  nijmni;^  tlie  servant  amounts  to  a 
felony  the  master  may  he  hindered  in  suinj^  such  person 
l»y  the  ancient  (7)  principle  of  law,  resting;  upon  puhlic 
policy  and  expediency,  that  where  a  civil  claim  is  founded 
upon  a  matter  which  mipht  he  the  suhject  of  an  indict- 
ment for  felony,  the  person  seeking  to  enforce  it  should 
prosecut«^  for  the  criminal  offence  hefore  he  can  recover 
in  the  civil  action. 

In  one  case  (;)  Blackhurn,  J.,  suggested  that  the  Court 
of  its  own  motion  might  order  such  an  action  to  he 
stayed  till  puhlic  justice  has  heen  satisiied,  hut  the 
difficulties  of  this  and  other  suggested  methods  wlierehy 
effect  might  he  given  to  this  principle  of  the  law  were 
discussed  hy  Bramwell,  L.  J.  (s),  without  arriving  at  any 
definite  conclusion. 

Damages.  In  this  action,  the  master  may  recover  damages  for  the 

loss  of  service,  not  onl}'  hefore  action  hrought,  hut  after- 
wards, down  to  the  time  when  it  appears  by  the  evidence 
the  disability  to  serve  may  be  expected  to  cease  (0  ;  and 
he  may  also  recover  the  amount  of  the  surgeon's  bill, 
although  it  has  not  been  paid,  but  no  ph3'sician's  fees,  if 
not  paid  (/(). 

Or  THi:  AcnoN  I'ou  Skdiction. 

This  action  also  depends  upon  the  existence  of  the 
relationship  of  master  and  servant  between  the  plaintiff 


Kraiiiwt'll,  11..  wlio  (li.«.-<t'iit(<l  Jrnni  tlw  rest  of  tin-  Court  (Kdly,  ('.  H  ,  and 
l'i;:i.tf.  iJ.i. 

(//;  .!//«,*/.  V.  h'niliiir/,  1  IJiiifT.  N.  ('.  1!>8  ;  fl/iit,'  v.  .SprlfiffHf,  l.J  M.  &  W. 
<iO:{  ;  mill  tln'  rates  iMtllrcttii  ill  MkIIiiihI  Coiintirn  Iiiniiranre  Co.  V.  Smith. 
•lO  ],.  J..  <i.  ]«.  :J'2!»;   <M,„,>  V.  a.llrit,  I,.  U.,  H  K\.  HS. 

(»•)  If'rlUx.  Ahriihiimn,  I..  K.,7  (i-  W.hW.  Sec  tho  I  ricli  cn.^o  of  .V.  V.  .V., 
10  r»x,  V.(\  .166. 

(*)  Ex  pnrlr  Jhil/,  Jlr  Sl,rf,hr,<l,  U)  Cli.  D.  Wu  .  In  .i/>/>/>/„f  v.  Frnnkhu, 
17  Q.  H.  I).?:i,  the  Court  reliixed  to  strike  out  a  para^rri'l*''  '"  •'"'  claim  as  dix- 
I'loninj;  a  lelony  fur  wliicli  tlie  (ief(ii(iiiiit  oiijjlit  to  have  Immh  jiroseeuti-d, 
iiia.Hinii('h  ax  tii>'  |i!ainlitF  wjs  not  the  ])eisiiii  on  whom  the  feloniuiiH  art  had 
been  I'onimitted  and  hail  no  ihitv  to  prosecute. 

(/)    Ilf^holl  V.  Stall,  finiM,,  5)  C.  &  1'.  03  ;    11  A.  &  K.  .'JOl. 

(«)  Jhjoii  V.  Jtrll,  1  Stark.  2»7. 
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and  the  person  seduced  (r),  and  it  is  the  only  method  in 
which  a  parent  can  recover  damages  against  the  seducer 
of  his  daughter. 

In  one  respect  this  action  is  similar  to  that  lastly  Loss  of  service. 
treated  of,  viz.,  that  as  it  is  the  invasion  of  the  legal 
right  of  a  master  to  the  services  of  his  servant,  that  gives 
him  a  right  of  action  for  assaults,  &c.,  committed  upon 
his  servant,  so  it  is  the  invasion  of  the  same  legal  right, 
and  no  other,  which  gives  a  father  a  right  of  action 
against  the  seducer  of  his  daughter  {ir). 

Bnt  there  is  this  important  practical  difference  hetween  Damages  for 
the  two  actions,  that  in  the  action  for  assaulting,  &c.,  a  Jgeiino-s'' 
servant  or  child,  the  plaintiff  cannot  recover  any  com- 
pensation for  the  injury  his  feelings  may  have  sustained; 
whilst  in  the  action  for  seduction  he  may  do  so  (./).  And 
this,  in  practice,  is  the  chief  object  of  the  action  for 
seduction,  in  which  liberal  damages  are  usually  given^ 
and  the  Courts  are  disinclined  to  grant  new  trials  merely 
on  the  ground  of  excess  in  that  respect  {y) .  The  custom 
of  allowing  the  jury,  in  ascertaining  the  amount  of 
damages  in  this  action,  to  have  regard  not  merely  to  the 
injury  sustained  by  the  loss  of  service,  but  also  to  the 
wounded  feelings  of  the  plaintiff',  has  arisen  from  a 
laudable  desire  to  suppress  the  vice  of  seduction,  against 
which  the  criminal  law  has  not  provided  any  punish- 
ment ;  though  it  may  be  fairly  doubted  how  far  it  has 
succeeded  in  accomplishing  the  desired  object  (^).     The 

()•)  Grinnellx.  Wells,  7  M.  c*c  G.  1033  ;  Eaycr  v.  Grimwood,  1  Exc.  61  ; 
see  Fores  v.  Wilson,  Peake,  oo. 

{iv)  Pe/- Tindal,  C.  J.,  in  Grnniell  \.  Wells,  nhi  supra.  See  further /(o*^, 
p.  147.  It  is  the  same  iu  America:  Bartlei/  v.  RichtDujer,  \  Comst.  38; 
Lain  V.   Wijcoff,  3  Seld.  Rep.  191  ;  Imjersouy.  Miller  (1866),  -17  Barb.  47. 

ix)  Iu  JJodd  V.  JS'orris,  3  Camp.  519,  Lord  Ellenborough  expressed  au 
opinion  that  it  was  necessary  to  watch  that  this  anomaly  should  not  be 
carried  fmther,  and  that  the  original  scope  of  the  action  should  not  be 
entirely  lost  sight  of. 

((/)  'TulUdge  v.  Wade,  3  Wils.  18;  Edmondson  v.  Machell,  2  T.  R.  4  ; 
Bennett  v.  Aleott,  2  T.  R.  166  ;  and  see  Buberleij  v.  Gunning,  4  T.  R.  651  ; 
Elliott  V.  Niclclin,  5  Price,  641  ;  Smith  v.  Woodfnc,  1  C.  B.,  X.  S.  660  ; 
Berr>j  v.  Da  Costa,  L.  R.,  1  C.  P.  331. 

(:)  Selw.  X.  P.  1115  ;  Southernwood  v.  Ramsden,  H.  T.  1805  ;  Chambers 
V.  Irwin,  ibid.  cit. ;  Irwin  v.  Dearmau,  11  East,  23  ;  and  see  per  Tindal,  C.  J., 
in  Grinnell  v.   Wells,  7  M.  &  G.  1043. 

M.S.  10 
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eustom,  however,  hiis  been  now  so  long  established,  tliat 
it  can  only  be  aUered  by  the  lefjishiture. 

•*>•"'"  There  is  iilso  this  distinction  to  be  observed  between 

this  action  for  seduction  and  tlnit  for  enticinp;  away  and 
harbouring,'  apprentices  or  servants  (the  <i:ist  of  wliich 
alsd.  as  we  luive  seen,  is  the  loss  of  service),  that  in  the 
former  it  is  not  necessary  to  prove  that  tlu^  defendant 
Inuir  the  person  seduced  to  be  the  i)laintiti"s  servant, 
whilst  in  the  latter  it  is  necessar}'  to  do  so  (a). 

I!y  wlidin  thi-i        'I'jig  ai^t  of  this  action  beinrj  loss  of  service,  it  follows 

artinii  niav  be       ,  . 

broutrht.  ■  that  it  may  be  brought  by  any  one  who  has  sustanied 
that  loss,  whether  he  be  merely  the  master  and  not  a 
relative!//),  or  the  parent,  brother  (V),  or  aunt  (<0  of  the 
person  seduced.  And,  in  one  instance,  a  person  who  had 
adopted  a  friend's  daughter  was  allowed  to  bring  an 
action  for  her  seduction (<).  But  the  right  of  action  for 
an  injury  of  this  sort  does  not  pass  to  the  trustee  of  a 
master  who  has  become  bankrui)t,  as  he  has  no  right  to 
make  a  profit  of  a  man's  wounded  feelings  (/). 
No  objection  It  is  no  objection  to  tliis  action  by  the  master,  that  the 

'.nun"""  V^^^'^y  f^t'duced  was  of  age  at  the  time  of  the  seduction!//), 
nor  that  she  was  a  married  woman,  if  living  with  her 
father,  and  acting  as  his  servant:  for  it  is  not  competent 
to  a  wrongdoer  to  set  up  the  rights  of  the  husband  as  an 
answer  to  the  action  if  he  do  not  interfere  {h). 

(rt)  Per  I/ord  Kenyon,  in  Foren  v.  Ifilson,  Peake,  55 :  mid  see  irhixmore 
V.  Gretuhaiik,  Willcs.  577. 

(A)   Form  V.   Witfoti,  ubi  »upra. 

(r)  Houarii  \.  froiilfur,  H  M.  \-  W.  GOl. 

{if)   J-^finondjioii  v.  Marhrll.  2  T.  U    I. 

if)  Jnriii  V.  Ihdimitii,  11  Kiist.  'l'-\.  The  Anieritiui  fonrf-"  -^'o  fiirtlicr 
th;in  thf  Kn;.'li-<1»  in  niiikiii;:  out  tlie  cDnsfrnetive  nl.ifinn  "I  master  !in(i 
.urrviint,  iind  hold  that  it  may  exist  tor  the  |>ur])().xes  nf  tlii^  aitiini,  altliou^Oi 
the  dnu^'ht<T  wn.n  in  the  service  of  a  third  person  at  the  time  of  tlie  seilnction, 
provided  thi-  <ii.He  be  unch  that  the  fatlier  tlien  had  a  biriil  rifjht  to  her 
iwTTie^'H,  nnd  might  liavo  rommnnde<l  tl)em  at  pleasure,  .'nw  Jinrlln/  v. 
llifhtmurr,  \  C'oniHt.  3H  (18')())  ;  MulvrhaH  v.  Mi/liinnf.  1  Kenian's  i(ep. 
34.1  flH54). 

(/)  Hitirard  V.  Crout/irr,  8  M.  k  W.  601  ;  nnd  see  Hrrkliau)  v.  Dinkr, 
'1  llo.  I/firdft  Cnn.  570.  See  hImo  Jfrxlt/noM  v.  Sidnri/,  ],.  ]{.,  1  K\r.  313.  an  to 
Bplitting  ranse  of  arfion  in  the  caw  of  injnry  to  a  bankrnpt's  estate,  with 
flpecial  dama^i'  to  liimself.  and  F.r  parte  I'lur,  lie  Jl'ifmni,  .S  Cli.  I).  301. 

(^1   Jlrtinrtt  v.  Jln.tt,  2  T.  11.  16G;    TuUidfff  v.    Undf,  3  W'iln.  IS. 

{h)  Jlarpfi  v.  I.uffkiii,  7  U.  A:  C.  3«7. 
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To    support  this  action  an  actual  (?)  or  constructive  Daughter  in 

,,.»  ,  1  ,1  Ti  c    constructive 

relation  of  master  and  servant  and  a  corresponding  loss  or  genice  of  her 
service  are  essential.    The  constructive  relation  of  master  fether. 
and  servant  arises  from  the  parental  relation  of  father 
and  child,   and  gives  the  father,  as   natural    guardian, 
a  right  to  the  services  of  his  child  while  the  child  is 
under  age. 

It  seems  that  a  father  cannot  rely  on  any  constructive 
relation  of  this  sort  while  his  daughter  is  in  the  actual 
service  of  another  person.  This  is  so  even  in  a  case  where 
the  daughter  intends  to  return  to  her  father's  house  at 
the  end  of  her  term  of  service  (,/).  So,  too,  a  daughter  was 
held  (k)  not  to  be  in  the  constructive  service  of  her  mother 
in  a  case  where,  during  her  leisure  hours  while  under  the 
roof  of  her  master,  she  did  needlework  for  her  mother  with 
her  mistress's  express  consent;  nor  in  a  case  (I)  where 
the  defendant  in  whose  service  the  daughter  was  engaged 
allowed  her  to  go  home  once  a  week  for  an  afternoon  and 
evening  to  assist  in  household  duties.  And  again  it  was 
held  that  a  mother  could  not  recover  in  a  case  (;»)  where 
her  daughter  who  was  in  service  as  a  governess  was 
seduced  while  on  a  three  days'  visit,  with  her  employer's 
permission,  at  her  mother's  house. 

But  as  soon  as  a  girl  under  age  ceases  to  be  under  the 
control  of  a  real  master  and  intends  to  return  to  her 
father's  house,  he  has  a  right  to  her  services  ;  and  there- 
fore where  a  girl,  having  left  her  situation,  was  seduced 
on  her  way  home  to  her  father's  house,  it  was  held  («) 
that  she  was  in  the  constructive  service  of  her  father, 
and  he  might  sue  for  her  seduction. 

A  mere  temporary  absence,  however,  from  her  father's  Temporary 
house,   as  if  on  a  visit  to  a  friend,   if  not  in  the  actual  ^^^^^  ^"^""^ 

(i)  A  binding  contract  of  service  is  not  necessary  :  Harper  v.  Luff  kin, 
7  B.  &  C.  387. 

(./)  Bean  v.  Feel,  o  East,  46 ;  Harris  v.  Butler,  2  M.  &  W.  539. 

(/•)  T/ioiiipsoH  V.  Jioss,  5  H.  &  X.  16. 

(l)    JVhitboitrnev.  Williams,  (1901)  2  K.  B.  722. 

[m)  Hedges  v.  Tagg,  L.  K.,  7  Exc.  283. 

\n)  Terry  v.  Hutchtnso)),  L.  R.,  3  Q.  B.  599  ;  37  L.  J.,  Q.  B.  257  ;  and 
see  Gladucg  v.  Murphy,  26  L.  E.,  Ir.  651. 
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service  of  nnotlier,  would  not  defeiit  the  action  (<*).  There- 
fore, where  the  phiintilfs  dauj^hter  ///(•(/  irith  her  brother, 
but  went  every  day  to  her  father's  house  to  do  all  the 
household  business  as  when  she  resided  with  him,  and 
he  kept  no  other  servant;   it  was  held  that  he  might 
St'ninp  fiither  maintain  an  action  for  his  daughter's  seduction  (p).   And 
part  ot  the        where  a  girl  was  bound  to  serve  the  defendant  eleven  hours 
a  day  as  servant  in  husbandry,  but  slept  at  her  father's 
house,  and  after  her  day's  work  performed  service  for  her 
father  ;  it  was  held  that  there  was  sufficient  loss  of  service 
folourahle         to  enable  the  father  to  maintain  tlie  action  (q).   And  where 
'"'''"^'-  the  deft-ndant  hired  the  ijlaintitY's  daughter  as  his  servant, 

with  a  view  to  obtain  possession  of  her  person  in  order 
to  seduce  her,  it  was  held  that  such  a  hiring  would  not 
defeat  an  action  brought  by  her  father,  as  it  was  merely 
a  colourable  hiring  (;). 
Nor  can  father  Again,  if  a  girl  be  seduced  whilst  out  in  service,  and 
sue  where  his    j-gtn^.,-,  iq  ],gi.  father's  liouse  in  a  state  of  pregnancv,  and 

danphter  con-  ,  i       n  .' » 

tine<l  at  his  lie  support  her  during  and  after  her  confinement,  he  cannot 

it'satuced  maintain  any  action  for  the  seduction,  as  he  did  not  tUcrt-hy 

whilst  in  loj^e  her  services,  she  being  in  the  service  of  another  («). 

,,..,,  '.  And  so,    if  the  jury  lind  that  the  child  of  which    the 

(  hud  not  '  J       .' 

defendant's.       plaintiff's  daughter  was  delivered  was  not  the  defendant's, 

althougli  he  was  proved  to  have  had  connexion  with  her, 

the  plaintiff  can  sustain  no  action  against  the  defendant, 

as  he  has  sustained  no  loss  of  service  by  ilir  thfcndaufs 

Ahandonnunt    ^ct  (M.     And  it  has  been  questioned   whether  a  parent 

after  Beduc-      ^j^j^  maintain  this  action  where  tlie  loss  of  service  arose 

tion. 

(o)   Prr  I'nrke.  H.,  in  Jlhii/mirr  v.  Iftilr;/,  G  M.  \-  W.  5'). 
ip)  Mmm  V.  flnnrtf,  (J  Ksj).  .'{2. 

(v)  JliMt  V.  Fiiiix,  32  L.  J.,  (i.  IJ.  :»sr,. 

\r)  Spriff/it  V.  Oliiririt.  2  Stark.  •i;»3  ;  GnjUthn  v.  'frrtijen,  1.".  (".  H.  314. 
In  It.  V.  Iirhtnil,  3  Uiirr.  1131.  a  criminal  information  was  prant^l  for 
fraiidiilcntlv  a.H.Hi^uing  a  fenialr  a]iprentici>  for  the  purpose  of  prostitution. 
.\nil  seethe  American  eases,  mipni,  note  (i/-),  and  Einim  v.  ll'nllon,  L.  Ji.,  2 
C.  P.  61o. 

(«)  Darimx.  Williniti*,  10  H.  \\.  72.').  In  .Innrph  V.  Cttrntidrr,  Winton 
.Summ.  As.s.  1S31  (cit«fl  in  Rose,  on  Kv.),  the  action  wm.s  held  to  he,  thou:;li 
the  daMirht«r  had  not  actually  heen  confinml  helore  action  hrouffht,  ami  the 
plaintiff  had  volunt^irily  tunusl  her  out  of  his  houst.  upon  discovering'  her 
pre>rnancy. 

it,    r.'i'ln-  V.  Griiilirood,  1  E.\c.  01. 
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from  distress  of  mind  consequent  upon  abandonment 
after  seduction,  it  being  conceived  that  the  damage  was 
too  remote  (u). 

Where  this  action  is  brought  by  a  parent  for  the 
seduction  of  a  daughter  who  resides  with  him,  evidence 
of  veryshght  acts  of  service  (r),  such  as  milking  cows(/f), 
making  tea  (x),  and  the  Hke,  has  been  held  sufficient  to 
prove  the  allegation  of  loss  of  service.  Nay,  the  Courts 
are  disposed  to  iiifei-  service  from  residence  with  the 
parents,  where  there  is  a  capacity  to  serve  (y).  Whether 
or  not  the  same  inference  could  be  drawn  in  the  case 
of  one  standing  i>i  lovo  parentiH  is  not  settled. 

But  a  woman  of  thirty-two,  having  a  separate  establish- 
ment of  her  own,  and  not  being  a  sul)ordinate  member 
of  her  father's  family,  though  she  conferred  benefits  on 
her  father's  family,  was  held  not  to  render  him  services 
for  the  loss  of  which  an  action  could  be  maintained  {z). 

It  would  seem,  however,  that  mere  seduction,  unattended 
with  pregnancy  or  other  ill  effects  whereby  the  daughter 
is  disqualijEied  at  least  in  some  trifling  degree  from  per- 
forming such  service  as  a  parent  might  require,  would  not 
give  a  right  of  action — there  would  be  no  /o.s.s-  of  service  (a). 

The  action  for  seduction  cannot,  except  by  consent, 
be  brought  in  the  County  Court  {h). 

The  daughter  or  servant,  when  called  as  a  witness,  can 
only  be  asked  as  to  circumstances  occurring  before  and 
iinmediatdy  after  her  connexion  with  the  defendant,  to 
show  that  it  was  against  her  consent  (c).  And  she  is  not 
bound  to  answer,  on  cross-examination,  whether  before 


Loss  of  service 
of  daughter 
residing  with 
parent. 


Seduction 
without  loss 
of  service. 


Evidence  of 

the  servant. 


Cross-exami- 
nation. 


(»)  Boyle  V.  Brandon,  13  M.  &  TV.  738. 

(v)  Mansell  v.  Thompxon,  2  C.  &  P.  303  ;  Hdloivai/  v.  Abell,  7  C.  &  P. 
.528. 

(w)  BeniH'tt  v.  Alcott,  2  T.  R.  166. 

{x)   Carr  y.  Clarke,  2  Ch.  Rep.  260. 

(y)  Maunder  v.  Veuii,  M.  &  M.  323;  Torrence  v.  Giblnns,  b  Q.  B.  300  ; 
see  Jonex  v.  Brown,  Peake,  233  ;  and  per  Lord  Wensleydale,  in  Harris 
V.  Bidler,  2  M.  &  W.  .539. 

{z)  Manlcy  v.  Field,  29  L.  J.,  C.  P.  79. 

(a)  See  the  American  case  of  hiqerson  v.  Milhr,  47  Barb.  47  (1866). 

[h)  51  &  .52  Vict.  c.  43,  »».  56  and  64. 

(c)  Coli/erY.  Mayne,  2  Carr.  &  K.  1011. 
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Tin:  i>rTiKs  or   riii-:  skrvant  to  tiik  mastku. 


Kvidmce  of 
p<  neral  pood 
character. 


T'romisf  of 
marriage. 


her  acMjUiiintance  witli  the  defendnnt  she  had  not  heen 
criiniiml  willi  other  men  (</).  Ami  where  she  has  been 
cross-examined  at  lenpjth  as  to  circnmstances  of  extreme 
ind(>lii'ac'V  and  ^'rcat  levity  of  conduct  in  siihmittinp;  to 
the  defendant's  embraces,  those  circumstances  must  be 
explained,  if  capable  of  explanation,  on  re-examination, 
for  the  idaintiti*  cannot,  in  answer,  call  witnesses  to  her 
general  character  (<■).  Though,  in  one  case,  where  the 
cross-examination  went  to  show  that  the  plaintitfs 
daughter  had  conducted  herself  immodestly  towards 
the  defendant  before  her  seduction,  and  that  she  kept 
impro})e)'  company,  witnesses  were  allowed  to  be  called, 
on  the  part  of  the  plaintiff,  to  prove  the  general  good 
character  and  modest  dei)ortment  of  the  daughter,  and 
the  general  respectability  of  the  family  (  /"),  The  plainlilY 
cannot  give  evidence  of  the  iicucral  good  character  of  the 
l)erson  seduced,  except  in  answer  to  evidence  of  (/rinnil 
bad  character.  And  therefore,  where  evidence  is  given, 
of  a  specific  breach  of  chastity,  the  plaintiff  is  restricted 
to  disproving  that  sjiecific  act  (//).  Nor  can  evidence  be 
admitted  on  the  part  of  the  plaintiff  to  show  that  the 
defendant  accomplished  the  seduction  by  means  of  a 
promise  of  marriage  (/<) ;  at  least  not  ilinrtli/  for  the 
purpose  of  increasing  damages,  though  such  evidence 
may  i)e  given  iinlin'ctli/,  and  is  frciiuently  received  for  the 
purpose  of  vindicating  the  girl's  character  (/).  Declara- 
tions of  tlu!  defendant's  wife,  tending  to  show  that  she 
aided  and  colluded  with  the  defendant  in  seducing  the 
plaintiff's  daughter,  have  been  admitted  in  evidence  in 
aggravation  of  damages  (,/)• 


(rf)  Ihfld  V.  Xonit,  3  Campb.  oli). 

(r)    llrnlii  V.  yorrin,  iiht  mi/iiti  ;    Uiimfirlil  v.  J/ii.s.\ri/,  1  r':iiil|il).   KJO. 

( /■)  J{<ilr  V.  Jfi/l.  1  C.  A:  I'.  100.  in  tlir  note  at  the  end  of  tin-  ca.H*'  it  is 
Mii<r  that  the  coiinu'  adopttnl  in  that  cas<>  In  more  ciiiidncivo  to  the  i-nds  of 
ju'tirf  than  that  adopted  in  /loiM  v.  yoni».     And  see  1  I'll,  on  Kv.  J08. 

(if)   Itamfirld  V.  Mannri/,  1   Camph.  WtO. 

(h)    Itmiils.  yorrin,  .'»  Canipli.  .')l!). 

(i)  /'tr  (tarrow.  U.  (in  Klltutl  v.  Xirhlin.  .'>  Price.  647).  who  wut  coiinxcl 
in  J)(Hld  V.  Xiji'in.  And  we  Tnllitlijr  V.  ll'dilr,  .'J  Wils.  IH;  Caproi)  T. 
Jlalmoiiil,  Kxeter  .Spr.  Ash.  IS.'II  :   I{osr.  on  Kv. 

ij)  Kiioulr*  V.  C'linipiifiir,  Winton  Sunini.  Ash.  1S;m  ;   lioiic.  on  Kv. 
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On  the  part  of  the  defendant  evidence  may  be  given,  Evidence  for 
in  mitigation  of  damages,  not  only  of  the  general  bad  t'l^  <i^*«iice. 
character  of  the  person  alleged  to  have  been  seduced,  but 
also  of  particular  acts  of  unchastity  on  her  part  (A).  But 
he  cannot  call  witnesses  to  prove  that  she  has  talked  of 
another  person  than  the  defendant  as  her  seducer  and 
the  father  of  her  child,  unless  she  be  first  asked  in  cross- 
examination  whether  she  ever  used  those  expressions  (/). 
Such  evidence,  however,  might  be  admissible  to  show 
general  misconduct  and  frequent  use  of  loose  language  (ni). 

The  plaintiff  may  recover  damages  for  the  injury  which  Damages, 
his  feelings  have  sustained  in  addition  to  the  actual 
expense  incurred  by  loss  of  service  and  payment  of 
doctor's  bills  (u).  And,  in  one  case,  Lord  Eldon  told  the 
jury  that,  in  estimating  the  damage  sustained  by  the 
plaintiff,  they  might  look  upon  her  as  a  parent  losing  the 
comfort  as  well  as  the  service  of  her  daughter,  in  whose 
virtue  she  could  feel  no  consolation  ;  and  as  the  parent 
of  other  children  whose  morals  might  be  corrupted  by 
her  example  {(>).  But  it  would  seem  to  be  the  better 
opinion  that  the  plaintiff"  cannot  aggravate  the  damages 
by  proof  of  the  wealth  of  the  defendant  (p). 

(k)  Verry  v.  TFatkins,  7  C.  &P.  308 ;  li.  v.  Ifartin,  6  C.  &P.  562;  Ji.  v. 
Eobins,  2  M.  &  Eob.  512.  But  in  16  Q.  B.  178,  Erie,  J.,  said  he  knew  no 
instance  of  evidence  of  general  bad  character  being  admitted  in  actions  for 
seduction. 

(/)  Carpenter  v.  Wall,  11  A.  &  E.  803.  In  Andrcwn  v.  Aslceij,  8  C.  k  V.  7, 
Tindal,  C.  J.,  allowed  her  to  be  recalled  and  re-examined  on  this  poiut. 

{m)   Carpenter  v.   Wall,  uhi  supra. 

{u)  Ante,  p.  145  ;  Andrews  v.  Askey,  8  C.  &  P.  7  ;  Chambers  v.  Inrhi, 
Southernwood  v.  Rainsden,  Selw.  N.  P.  1127  (12th  ed.).  As  to  doctor's  bills, 
see  Dixon  v.  Bell,  1  Stark.  287. 

(p)  Bedford  \.  M'Kowl,  3  Esp.  119. 

[p)  Jones  V.  Beddinejton,  6  C.  &  P.  589 ;  Dain  v.  Wycoff,  3  Seld.  Rep. 
191.  In  Berry  v.  Da  Costa,  I^.  E,.,  1  C.  P.  331,  heavy  damages  were  given 
in  an  action  for  breach  of  promise  of  marriage,  accompanied  by  seduction. 
See  also  Hodsoll  v.  Taylor,  L.  II.,  9  Q.  B.  79. 


(  1;"2  ) 


CTTArTF.ll  TV. 

THE  DUTIES  OF  THE  MASTER  TO  THK  SERVANT  AND  THE 
RIOHTS  AND  REMEDIES  OF  THE  SERVANT  TO  ENFORCE  THE 
PERFORMANCE  OF  THEM. 


I'AOE 

Of  the  Mafler^x  (hit;/  to  irccirc 
the  fitrvaut  into  his  Service, 
and  retain  him  ;  and  the  Si-r- 
ranCx  remedies  fur  breaeh  of 
such  ditties 1  ')2 

Remedies  for  Servant  urotif/fitlli/ 
discharged 1  ')7 

Of  the  Jlastcr^s  duty  to  pay  the 
Servant's  wages,  and  the  Ser- 
vant's remedies  to  recover  them. 
—  Default  ;  Bankruptcy  ; 
Death;  of  Master.  -Jhfnilt  ; 
Death  ;   of  Servau  I  1 G  .J 


PAOE 

Of  the  Maatrrs  duty  to  supply 
Food  and  Medicine  to  the  Ser- 
vant.—Statutes  14  Jt  15  Vict, 
e.  11  ;  24  iV  -.'o  Vict.  e.  100, 
s.  26   189 

Of  the  Master's  duty  to  indem- 
nify the  Servant  from  the  con- 
sequences of  obeying  his  orders, 
and  herein  of  the  Master's 
lialiility  for  injuries  to  Ser- 
vant        U»4 


Duty  of  master 
to  receive 
servant  into 
his  service. 


Action  for 
refusal. 

Clarke  v. 
Allatl. 


Or  TiiK  Master's  Ditv  to  i:eci:ivk  the  Servant  into 
HIS  Service,  and  retain  him  ;  and  the  Servant's 
Remedies  for  IJreach  of  such  Ditiks. 

It  is  obviously  the  duty  of  every  num  wlio  has  engap;e(l 
anotlier  person  as  a  servant,  to  receive  such  person  into 
liis  service,  and  if  he  refuse  to  do  so  williout  any  good 
reason  for  his  refusal,  such  i)er8on  may  maintain  an 
action  against  him  for  that  breach  of  contract  ('0-  Thus, 
where    the  defendant  agreed  to   take    tlie  plaintifT,  who 


{a)    llrarrg,rdle  v.  Ilnild.  1    IJ.  &  Aid.  722;    77%//   V.  Kent,  6   King.   GH. 
As  to  the  niHHter's  duty  to  tiiid  work  for  the  Hervant,  hue  Chap.  II. 
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was  a  shepherd,  into  his  service  at  certain  wages  for  the 
then  next  lambing  season,  for  live  weeks  next  ensuing 
after  the  28th  February  then  next,  but  afterwards 
refused  to  allow  him  to  enter  into  his  service,  the 
plaintiff  recovered  damages  in  an  action  brought  for  such 
breach  of  contract  on  the  part  of  the  defendant  (h).  To 
sustain  this  action,  however,  it  would  (c)  of  course  be 
necessary  to  prove  a  legally  binding  contract  of  hiring 
and  service.  It  is  obvious  that  what  would  be  a  good 
reason  for  discharging  &  servant  would  be  an  equally  good 
reason  for  refusing  to  receive  him  into  one's  service,  after 
having  engaged  to  do  so.  But  it  is  no  answer  to  an 
action  for  not  performing  an  agreement  to  employ  the 
l^laintiff,  that  he  has  entered  into  a  conspiracj'  to  depart 
from  the  agreement,  unless  the  conspiracy  has  been  acted 
upon  ((/). 

And  where  a  person  has  entered  into  a  binding  agree- 
ment to  take  another  into  his  service  on  a  future  day,  but 
before  that  day  arrives,  announces  his  intention  {c)  not 
to  do  so,  he  is  entitled  to  be  believed,  and  the  servant 
may  thereupon  immediately  bring  an  action  against  him, 
and  is  not  bound  to  wait  till  the  day  arrives  to  see  if  the 
master  will  change  his  mind.  In  a  case  {f),  therefore, 
in  which  a  gentleman  in  April  engaged  a  courier  to 
accompaii}^  him  on  a  tour  for  three  months  on  the 
continent  of  Europe,  to  commence  on  the  1st  of  June, 
but  in  May  wrote  to  say  he  had  changed  his  mind,  and 
declined  the  courier's  services,  and  the  courier  thereupon 
in  May  commenced  an  action  against  him,  and  afterwards, 

(i)  Clarke  v.  Allatt,  4  C.  B.  335. 

(e)  limce/jirdlc  v.  Metdd,  1  B.  &  Aid.  722.  As  to  the  requisites  of  the 
contract,  see  ante,  Chap.  II. 

(rf)  Honing wai/  v.  Hamilton,  4  M.  &  W.  11. 5.  See  the  pleadings  in 
Mvn-er  v.  WItall,  5  Q.  B.  447- 

(r)  It  would  be  enough  if  the  action  of  the  master  were  such  that  the 
servant  would  be  entitled  to  conclude  that  the  master  no  longer  intended  to  be 
bound  by  his  contract :  Rhi/iiinci/  liaihcay  Co.  \.  Brecon  S;  Mertln/r  Tijdfil 
Railicai/  Co.,  83  L.  T.  Hep.  111. 

(/)  Hochstvr  V.  He  la  Tour,  2  E.  &  B.  678  ;  Avcrif  v.  Boicdcu,  6  E.  &  B. 
953  ;  iJamibe  and  Black  Sea  Itailtcay,  ^-c.  Co.  v.  Xenos,  31  L.  J.,  C.  P.  84. 
284  ;  Frost  v.  Knight,  L.  B.,  7  Exc.  Ill  ;  Johnstone  v.  Milling,  16  Q.  B.  D. 
460.     And  see  as  to  damages,  Eoper  v.  Johnson,  L.  E..,  8  C.  V.  167. 


Clarke  \. 
Allatt. 


Conspiracy  to 
depart  from 
agreement,  no 
answer,  unless 
acted  on. 


Action  may  be 
brought  before 
the  day  for 
commencement 
of  service. 


Hochster  v. 
I)c  la  Tour. 
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Hochstft  \.  before  tlie  1st  of  .June,  oMiiined  anollier  engii^euiont, 
)e  a  Tom:  ^^^  e<|iially  goocl  tenus,  but  not  comniencinj:;  till  4tli  of 
July  :  it  was  held  thiit  the  courier  was  entitled  to  recover, 
althou};h  it  was  objected,  and  very  powerfully  contended, 
that  the  plaintitY  was  bound  to  remain  ready  and  willing 
to  perform  the  contract  till  the  day  when  the  actual 
emi)loyment  was  to  be<];in,  and  that  there  could  be  no 
breach  of  the  contract  before  the  1st  of  June.  And  Lord 
Campbell.  C.  J.,  said  :  "  The  man  who  wrongfully 
renounces  a  contract  into  which  he  has  deliberately 
entered,  cannot  justly  complain  if  he  is  innnediately  sued 
for  a  compensation  in  damages  by  the  man  whom  he  has 
injured  ;  and  it  seems  reasonable  to  allow  an  option  to 
the  injured  party  either  to  sue  immediately  or  to  wait 
till  the  time  when  the  act  was  to  be  done,  still  holding  it 
as  prospectively  binding  for  the  exercise  of  this  option, 
which  may  be  advantageous  to  the  innocent  party,  and 
Damages,  cannot  be  prejudicial  to  the  wrongdoer.     An  argument 

against  the  action  before  the  1st  of  June  is  urged  from 
the    difficulty    of    calculating    the    damages ;    but    this 
argument   is  ecjually  strong  against  an  action  before  the 
1st  of  September,  when  the  three  months  would  expire. 
In  either  case  the  jury,  in  assessing  the  damages,  would 
be  justilied  in  looking  to  all  that  had  happened,  or  was 
likely  to  happen,  to  increase  or  mitigate  the  loss  of  the 
plaintitT  down  to  the  day  of  trial." 
If  not  l.r<.u;rlit        If  the  servant  do  not  act  u^jon  the  master's  announced 
in<apncitat.;«i.     renunciation  of  the  contract,  and  before  the  day  arrives 
manur  may       f(j^.  ^^e  commencement  of  the  service,  becomes  either  b\' 

resciinl.  . 

the  act  of  God,  nn  iiKijor,  or  his  own  misconduct  or  mis- 
fortune, incompetent  or  unabU;  to  i)erfonn  his  part  of  it, 
the  master  would  be  at  liberty  to  avail  himself  of  those 
circinnstances  to  rescind  the  contract,  and  could  not 
afterwards  be  sued  for  a  breach  of  it  (//). 

Duty..!  matfor        It  is  also  the  duly  of  a  master  to  retain   the  servant 
to  retain 


oenract. 


Iff)  Jrrni  v.  Jloirden.  6  E.  &  B.  953  :  Reid  T.  JfonJihi*,  6  E.  A:  U.  9.').1 ; 
Jtanrirk  v.  Ihilm.  lit  I,.  .J.,  ('.  1'.  2S0  ;  l-roul  v.  Kmtflit.  ]..  U.,  7  Exc.  ill  ; 
Johiutotie  V.  Millniff,  IG  Q.  U.  1).  4()(». 
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during  the  whole  time  that  he  has  contracted  to  do  so  ; 
and  if  he  dismiss  the  servant  before  the  expiration  of 
that  period  without  hiwful  cause  (li),  the  servant  may 
maintain  an  action  against  him  for  such  wrongful 
dismissal. 

Where  a  servant  is  dismissed  by  his  master  during  the  Court  will  uot 
period  of  service  agreed  upon,  the  Court  will  not  grant  |oTto°compel 
an  iniunction  (/)  to  restrain  the  master  from  so  doing,  master  to  retain 

•*  ■'  .  ^      ^     servant  (('). 

In  a  case  (/.),  therefore,  in  which  Lord  Cranworth,  Y.-C,  ^^^fg^f.^.^.  ^ 

granted    an    injunction    to   restrain    a    lucifer    match  Brockcibanh. 

manufacturer  from  discharging  his  manager,  who  was 

appointed  under  a  written  agreement,  Lord  Truro,  L.  C, 

on  appeal,  dismissed  the  order,   saying,    "  He  did  not 

recollect  any  instance  of  any  attempt  on  the  part  of  a 

Court  of  equity  to  compel  the  employer  to  retain  the 

servant,  agent,  or  manager,  and  not  to  forbear  to  leave 

him  to  his  remedy  at  law.    Consider,"  added  his  lordship, 

"what  the  eliect  would  be;  how  is  it  possible  for  an 

employer  or  an  agent  to  go  on  in  the  intimate  connexion 

which  such  a  contract  is  calculated  to  create  ?     They  are 

to  be  on  the  same  premises,  acting  in  the  management 

of  the  same  business,  in  this  case,  and  if  there  is  mutual 

dissatisfaction,  well  or  ill-founded,  it  is  perfectly  clear 

that  a  management  conducted  under  such  circumstances, 

must  tend  very  much  to  the  prejudice  of  the  concern — 

in  this  case,  I  think,  particularly." 

Similar  reasons  were  given  by  Lord  Justice  Knight 


(A)  See  the  preceding  Chapter  as  to  what  causes  will  justify  the  dismissal  of 
a  servant. 

(t)  Or  to  discharge  an  apprentice  :    If'chb  v.  EtKjlaud,  29  Beav.  44. 

(j)  See  a)iU\  p.  99.  The  Court  will  uot  grant  specitic  performauce  of  a 
contract  of  agency:  Cliuntock  v.  Sainxb/ir)/,  30  L.  J..  Ch.  409;  nor  of  a 
contract  of  partnership  :  Scott  \.  Ilai/inent.  7  Eq.  ll'i.  Where  the  master  is  a 
trioitir,  however,  as  in  the  case  of  trustees  of  a  school,  the  Court  will  some- 
times interfere:  JFiUis  v.  Child,  13  Beav.  117,  where  Lord  Langdale,  M.  K., 
granted  an  injunction  to  restrain  the  trustees  of  a  charity  school  from 
discharging  the  master;  and  see  Doe  v.  Willis.  5  Exc.  894;  JJaugars  v. 
Jiiraz,  29  L.  J..  Cli.  685;  Haymaii  v.  Governing  Body  of  Riii/hij  School. 
18  Eq.  28:  Rcndall  v.  Blair,  45  Cli.  D.  139;  Fiifher  v.  Juclc.sott,  (1891) 
2  Ch.  84. 

{k)  Stacker  v.  Brockelbank,  20  L.  J..  Ch.  408  ;  and  see  lii'/bi/  v.  Coiii/ol, 
14  Ch.  D.  482. 
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lirucf,  in  refusin<^  iin  injunction  to  restrain  a  railway 
company  from  cliscliargin}:j  a  contractor  (/). 
'sh't"*r"buri/  ^  ''^-  ""■*'"i"6  o^  trhe  service  to  be  rendered  in  that  case 

^r.  itatiuaij      may  (without  enterin^^  into  particulars)  be  described  in 

contract,  viz.,  "that  Ihc  said  contractors  will  from  time 
to  time  at  all  times  during  the  term  of  this  contract  run 
and  work  all  the  trains  of  the  railway  company,  and 
provide,  for  the  purposes  of  this  contract,  a  sufficient 
number  of  efficient  foremen,  mechanics,  engine-drivers, 
firemen,  cleaners,  store-keepers  and  other  persons,  and 
the  requisite  coke  and  firewood,  oil,  tallow,  &ic.  and  other 
materials  of  the  best  quality."  And  Knight  Bruce,  L.  J., 
said,  "We  are  asked  to  compel  one  person  to  employ, 
against  his  will,  another  as  his  conlidential  servant,  for 
duties  with  respect  to  the  due  performance  of  which 
the  utmost  confidence  is  required.  Let  him  be  one  of 
the  best  and  most  competent  persons  that  ever  lived, 
still,  if  the  two  do  not  agree,  and  good  people  do  not 
always  agree,  enormous  mischief  may  be  done.  A  man 
may  have  one  of  the  best  domestic  servants,  he  may 
have  a  valet  whose  arrangement  of  clothes  is  faultless, 
a  coachman  whose  driving  is  excellent,  a  cook  whose 
perforniances  are  perfect,  and  yet  he  nuiy  not  have 
confidence  in  him  :  and  while  on  the  one  hand  all  that 
the  servant  requires  or  wishes  (and  that  reasonably 
enough)  is  money,  you  are  on  the  othei'  hand  to  destroy 
the  comfort  of  a  man's  existence,  for  a  period  of  years, 
])y  compelling  him  to  have  constantly  about  him,  in  a 
confidential  situalicjn,  one  to  whom  he  objects,  if  that 
Ije  so  in  private  life,  how  imi)ortant  do  these  considera- 
tions beconu!  when  connected  with  llu!  juifornuince  of 
such  duti(!S — duties  to  society — as  are  incmiilM'iit  u})on 
the  directors  of  a  company  like  this." 
OgtUnw  And    upon    similar   principles,    where    the    defendant 

agreed  to  grant  a  lease  to  tlx;  plaintiiy  of  a  wharf  and 

(/)  Joliiiion  V.  Slirfwuhiirif  and  Uiimhifiham  Knilirai/  f'o.,  3  I)c>(i.,  M.  ScCt. 
914  ;   Chaplin  v.  yoilh  U't'tUiH  Jimhcaij  Co.,  6  L.  T.*,  N.  S.  001. 


Fi'tiirk. 
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premises,  and  the  plaintiff  agreed  to  employ  the  defendant 
as  manager  at  the  wharf  at  a  salary  and  commission,  the 
agreement  providing  that  the  employment  should  he 
co-extensive  with  the  tenancy,  a  specific  performance  of 
the  contract  was  refused  by  the  Lords  Justices  (reversing 
the  decision  of  the  Y.-C),  on  the  ground  that  the 
contract  was  one  entire  contract  and  could  not  be 
divided,  and  as  they  could  not  enforce  performance  of 
the  contract  for  personal  services,  they  could  not  enforce 
the  rest  of  the  contract  which  depended  upon  it  (///). 

Before  proceeding  to  consider  the  remedies  for  a  Where  con- 
servant  irroiuifitUi/  discharged,  it  may  here  be  observed,  ,,,'inabie  bv 
that  where  the  contract  of  hiring  is   determinable   l)y  "o*^^^  ^f   . 

"  .  payment  oi 

notice  or  payment  of  salary  (''.//.,  by  a  month's  notice  or  wages  and 
payment  of  a  month's  salary),  and  the  master  discharges  gi^a^J^eVwao-es 
the  servant  at  a  moment's  notice,  the  servant  in  such  become  a  debt 
case  being  discharged  rightfully,  in  accordance  with  the 
contract,  the  amount  of  salary  agreed  to  be  paid  in  lieu 
of  notice   {e.g.,   a  month's  salary)   becomes  a  debt  due 
from  the  master  to  the  servant,  and  may  be  sued  for  as 
such  {n). 


Remedies  for  Servant  wrongfully  Discharged. 

A  servant  wrongfully  discharged  has  the  two  following 
remedies  open  to  him  at  law,  either  of  which  he  may 
pursue  immediatel}'  on  his  discharge  {(>)  : — 

1.  He  may  treat  the  contract  of  hiring  and  service  as  Twofold. 
coiitiniiiiig,  and  bring  a  special  action  against  his 
master  for  breaking  it  by  discharging  him ;  and 

(ill)  Ofjdfn  V.  I'ossick.  ;]2  L.  J.,  Ch.  73  ;  Teio  v.  Bririhton.  ^-c  Ilailwdy  Co.. 
32  L.  J.,  Ch.  677. 

(;/)  East  A)i(flian  Railivay  Co.  v.  Lythyoe,  10  C.  B.  726;  Hatton  v. 
Macreadij,  2  D.  &  L.  5. 

(o)  Fagaitl  v.  Gaiuhlfi,  2  C.  &  P.  370.  It  has  been  stated  that  a  servant 
wrongfully  discharged  has  his  election  of  three  remedies,  viz.,  the  two  spoken 
of  in  the  text,  and  also  ''  he  may  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  may  then,  perhaps,  sue  for  his  whole  wages  in 
ivdebitatus  assxnipsit,  relying  on  the  doctrine  of  constructive  service."  But 
it  seems  clear  now  that  this  remedy  is  not  open  to  him  :  see  the  cases  cited  in 
the  note  to  Cutter  \.  I'oivell,  2  Sm.  L.  C.  p.  46,  10th  edit. 
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this  rcnu'dy  lit!   niiiy  pursue  whether   his  wages 

are  paid    up  to  the  period    of   his  discharge  or 

not :  or, 

'1.   If  liis  wages  are  not  paid   up  to  tlie  time  of  liis 

(hscluir.L^e,   he  may  treat  the  contract  of   hiring 

and  service  as  vrxciinhd,  and  sue  liis  master  on  a 

iliiniitiim   iiirniit  for  the  services  he  has  actuallj' 

rendered  (p). 

Aitionf.tr  The  former  of  these,  however,  is   the   remedy   more 

•Tui'har^f  usually  adopted,  and  it  is  the  preferahle  one,  as,  in  the 

prcienibl.-.         latter  case,  the  action  is  founded  on  an  implied  contract 

arising  out  of  actual  services,  and  no  such  contract  arises 

hy  implication  of  lair  upon  a  simple  dissolution  of  a  special 

contract  of  hiring  and  service  {<])  ;  and  though  a  jury  are 

at  lihertif  to  impl}"  such  a  contract  from  circumstances  (/•), 

and  prohahly  would  in  most  cases  do  so,  yet  they  are  not 

lidiiud  to  do  so,  and  could  only  imply  a  contract  to  pay 

wages  for  the  services  nctiiallj/  nnidcri  <l.     And.  therefore, 

in  the  latter  form  of  action,  a  servant  coiihl  only  recover 

wages  up  to  the  time  of  his  dischai'ge.     "Whilst  in  the 

former  case  the  action  being  founded  on  a  contract,  which 

the  law  would  imply  on  the  part  of  the  master,  to  in- 

denniify  the  servant  a^'ainst  all  such  damages  as  he  liad 

sustained  by  reason  of  the  master's  breach  of  contract  in 

discharging  the  servant,  and  not  allowing  him  to  perform 

liis  j)art  of  the  contract ;  the  servant,  if  lie  recovered  at 

all,  would  recover  something  hri/oiid  the  amount  of  wages 

due  at  the  period  of  his  discharge  («). 

First,  i.f  the  Fir.^t.    Of   the  action    for   wroiiu;ful   dismissal  (/).      In 

action  tor 

wronjjfiil  - 

•hschirgf.  ^^^j  Lillet/ \.  Kltiin,  11   Q.   B.   765;    Plaiiche  \.    Cothiini,  8   Uing.   IJ; 

Arrhard  v.  Iloriicr,  .3  C.  &  I'.  349. 

(q)  Ltnii/iiini  v.  Cuilm,  2  M.  &  G.  2.').1. 

(r)  Ihul.  ;  nn<l  sw  Thomas  v.  n'tltiamt,  1  A.  i*i:  E.  OS.')  ;  mid  J'ltnirhr  v. 
rolhiirii,  ;>  ('.  A:  I'.  01. 

(«)   Sec  fiirtlii-r  IIS  fn  (Inniii^ri-s,  pant.  p.  100. 

(/)  In  Sinloig  V.  M<i,tl,n,<l,  M  I,.  J..  (I.  IJ.  1,  the  (lefciMlnnf.  wlio  hnrl 
cnvennntiil  tliiit  it  lie  "  diKiiliiccil  "  tlic  ])liiiiitilT  lie  would  pay  liini  n  Niim  of 
nioni'V,  hnviiijf  iift«Twiird((  trfiiisffiTiHl  tlic  whole  o|  hin  huHines.s  to  nnother, 
wn.i  liel<l  liiilile  to  pay  the  plaintifT  the  ttiiin  Kpecifie«l.  In  Ctorhrrw  Mohf- 
nrujr,  3  (!.  k  V.  I7<l,  it  was  held,  tliat  a  servant  who  was  hiri-d  at  thirty 
giiineoA  a  year  and  a  Huit  of  clotheft,  and  wax  provided  with  a  livery,  hut  was 
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this  action  the  servant  seeks  compensation,  not  for 
services  he  has  rendered  previous  to  his  discharge,  but 
for  tJic  iiiJHVji  lie  luia  sustaiiicd  by  such  discharge  in  not 
being  ahowed  to  serve  and  earn  the  wages  agreed  upon  (^0- 

In  order  to  enable  a  servant  to  maintain  the  action,  he  To  sustaiu 
must  be  ready  and  wilhng  to  continue  in  his  master's  servant'musfc 
service  at  the  time  he  is  discharged  (.r).     Ready  does  not  bt- leady  and 
imply  willing  (//),  but  ready  and  willing  implies  disposi-  serve  ° 
tion,  capacity  and  ability  (z),  i.e.,  not  physical  ability  (a), 
but  freedom  from  any  other   inconsistent  engagement. 
For  if  the  servant  enter  the  service  of  another  before  his 
discharge,  and  is  thereby  disabled  from  serving  his  first 
master  in  the  manner  contracted  for,  he  could  not  be  said 
to  be  ready  to  serve  him  (1)),  and  upon  a  traverse  of  that 
averment,  his  action  would  be  defeated.     But  although  it  but  need  not 
is  necessary  that  he  should  be  ready  and  willing  and  able  '^^'^^ ' 
to  serve  his  master  in  order  to  enable  him  to  sue  his  master 
for  a  wrongful  discharge,  it  is  not  necessary  that  he  should 
offer  to  do  so  {(■),  if  he  can  prove  his  readiness,  &c.,  in  any 
other  way.     It  is  obvious,  however,  that  an  offer  to  dis- 
charge his  duty  is  the  best  proof  of  his  readiness  to  do  it. 
And  as  readiness  and  willingness  is  a  matter  that  is  within  >-liould  give 
his  own  mind  only,  the  master  ought  at  least  to  have 
notice  of  it  (d). 

dismissed  without  sufficient  cause  before  tlie  end  of  the  year,  could  not 
maintain  trover  for  the  livery  against  his  mistress,  the  property  in  it  beiu"-  in 
his  mistress,  who  provided  it,  and  that  his  remedy  was  an  action  for  not  heino- 
allowed  to  serve  to  the  end  of  the  year  and  so  to  become  entitled  to  the  liverv. 

(«)  Ehhrton  v.  Eittmens,  6  C.  B.  187  ;  Beckham  v.  Bnde,  2  IIo.  Lords 
Cas.  606.  The  claim  being  one  for  damages  for  breach  of  contract  passes  in 
case  of  the  servant's  bankruptcv  to  his  trustee:  WarUiuq  v.  Oliphant,  1 
(i.  B.  D.  14.').  In  Ilogf/arth  v.  'hn/hj>\  L.  E.,  2  Exc.  10.5  ;  36  L.  J.,  Exc.  61, 
it  wr.s  held  that  a  composition  deed  containing  a  release  by  the  creditors  from 
"  their  respective  debts  and  all  claims  and  demands  in  respect  thereof"  was 
no  defence  to  a  claim  for  damages  for  wrongful  dismissal. 

(r)  See  2  AYms.  Saund.  .3.52  et  seq.,  notes  to  rvtcns  v.  Opie. 

[y)   Granger  v.  Bacre,  12  M.  &  W.  431. 

(r)  Be  Medina  v.  Xorman,  9  M.   k  W.   827  ;    If'aUi.s  v.   Jfarre/i    4  Exc 
364  ;   Grijfith  v.  Se/hi/,  9  Exc.  394. 

{a)  A  servant,  who  is  ill,  mav  nevertheless  be  readv  and  willing  to  serve  • 
Cuckson  V.  hitouex,  28  L.  J.,  Q."B.  25,  ante,  p.  122. 

[h)  Spotsivood  y .  Barrow,  .5  Exc.  110. 

(r)  Wallis  V.  Warren,  4  Exc.  361  ;  Levi/  v.  Lord  Herbert,  7  Taunt.  314. 
But  see  Jn/kln.sou  v.  Gaston,  9  Q.  B.  137. 

[d]  Boogood  v.  Mose,  9  C.  B.  137  ;  Armitage  v.  Insoles,  14  Q.  B.  728. 
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Damages.  The  amount  of  (lamapjos  wliit'h  a  servant  would  recover 

in  an  action  for  wrongful  dischar^^'o,  must,  of  course, 
depend  on  the  nature  of  the  contract,  and  llu'  wages  agreed 
to  l>e  paid.  In  the  case  of  a  domostic  or  menial  servant  (f), 
or  where  tliere  was  an  express  agreement  for  a  month's 
notice(y'),  it  might  l)e  only  a  month's  wages;  but,  generally 
speaking,  the  amount  of  damages  is  a  question  for  the 
jin-v  to  determine.  And  in  a  case  (//)  in  which  a  clerk, 
who  had  been  hired  fni-  two  years,  was  wrongfully  dis- 
missed after  about  one  quarter's  service,  and  then  brought 
his  action  for  such  wrongful  dismissal,  and  the  jury 
awarded  him  a  sum  equal  to  twelve  months'  salary,  the 
Court  of  Connnon  Pleas  refused  to  interfere,  not  con- 
sidering the  damages  excessive.  Where  no  specilic  wages 
have  been  agreed  upon,  the  measure  of  damages  is 
obtained  by  considering  what  is  the  usual  rate  of  wages 
for  the  employment  contracted  for.  and  what  time  would 
be  lost  before  a  similar  employment  could  be  obtained  (//). 
If  the  servant  has  been  "  employed  in  an  equally  advan- 
tageous manner  for  the  whole  of  the  period  for  which  he 
was  entitled  to  notice,  he  cannot  claim  damages "(?). 
And  if  he  could  have  got  such  emi)loyment  and  there  was 
no  good  reason  why  he  did  not  take  it,  the  damages  he 
has  suffered  would  i)e  only  nominal  (A). 

(f)   FrHiiDjx  V.  Timlnl,  1  Kxc.  29.'). 

(/)  JImt/iijy.  Jfiiiiiiiin,  11  .\.  A:  K.  TfS.  Uiit  wlicre  nn  iinprciitiTO  wns 
tnkc-ii  for  tlic  tcnii  <>f  four  vi-nrs  siiljioct  to  his  iiuistcr  bcin^  I'lifilli-d  to  dismiss 
liiiii  lit  11  wt'ck's  iioti<r,  mill  ln'  WHS  iliMliMrfjiil  Miinni.irilv  witlmiit  jiiiy  iioticft 
for  niisroiidiict,  it  wns  liflil  tliiit,  tliiTf  ln-iiif;  no  niiMoiiiliict  on  lii^  piirt,  the 
jiir)'  were  not  l)oiinii  to  limit  thcdamagi-s  to  tin-  valui-  o|  onr  wnk's  notice. 
Jfiiir  V.  Jotirn,  2o  (i.  1«.  I).  107. 

(ff)  Smith  V.  Tliijiiipudu,  H  ('.  H.  11. 

(/j)  /'«•  Krlc,  .1.,  in  Itnhh'tniw  Jhakr,  2  Ho.  Lords  ('as.  606.  In  Soinfon 
V.  .Uilln,  .'10  I,.  .J.,  (i.  It.  17<'».  IJImklmin.  .1..  said  :  "  If  an  artion  is  hroti^'ht 
bv  a  servant  for  a  wro;i;,'fnl  disnii'sul  sonn  altrr  llti'  ilismi>sal,  tin-  jiidifi'  tvlls 
tin-  jnrv  thry  must  s|)irnlalc  on  the  <  hanif  of  his  >;ittin;r  »  niw  jilaci-  and 
hase  thiir  daniagis  on  that.  If  the  action  is  delayed  till  the  man  has  jjot  a 
place,  what  was  matter  of  speculation  before  becomes  certain  then,  and  the 

iiir)'  calculate  accordinglv."     .S-e  also  n.i  to  damages,  JI'Kain  v.  ('ow/n/,  7 
..  T.,  X.  S.  H2S. 
(ij   I'rr  Frv,  1..  J.,  in  Itriff  v.  Krph^ixn,  Co.,  IJ)  (i.  11.  I).  Jfit. 
(k)    Jh'iri    V.    fo/firi;  (1H!».'))  2    H.   II.   2.').{.       In    Itrrl.hnm   v.   Jhal.r,    2    IIo. 
Lordx  Tns.  606.  Krle,  .1.,  said:  "  When  a  ])romise  forcontiuuingemploymcntiH 
broken  liy  the  ma-'ter.   it  is  the  duty  of  the  Hcnnnt  t<i  n.so  diligence  to  find 
another  empioyment." 
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In  a  case  where  (/)  the  defendants,  directors  of  a  mining 
compan}'  m  South  America,  agreed  to  employ  the  plaintiff 
as  superintendent  of  mines  for  three  years,  at  a  salary  in- 
creasing yearly,  and  the  directors  were  at  liberty  to  dissolve 
the  agreement  at  any  time  on  giving  the  plaintiff  twelve 
months'  notice,  or  paying  him  twelve  months'  salary  in 
lieu  of  such  notice,  and  a  reasonable  sum  towards  defraying 
his  expenses  to  England  ;  and  if  the  plaintiff  served  the 
three  years,  he  should  be  entitled  to  the  expenses  attending 
the  return  of  himself  and  his  family,  and  the  directors  dis- 
missed him  before  the  expiration  of  the  second  year,  with- 
out giving  him  notice  or  paying  him  the  year's  salar}' :  it 
was  held,  that  he  was  only  entitled  to  one  year's  salary 
from  the  date  of  his  dismissal,  and  to  his  own  expenses 
for  his  return  to  England  ;  and  the  jury  having  found 
for  these  sums  only,  the  Court  refused  to  increase  the 
verdict  by  adding  expenses  incurred  by  the  plaintiff  for 
the  return  of  his  family,  or  for  the  salary  which  would 
have  accrued  from  the  time  of  his  dismissal  to  the  end 
of  the  third  year,  when  his  service  would  have  terminated. 

Contracts  of  employment  sometimes  contain  a  clause 
providing  that  if  at  any  time  any  dispute  should  arise 
between  the  parties  in  connection  witli,  or  regarding  their 
rights  and  liabilities  under,  the  contract,  it  shall  be  referred 
to  arbitration.  In  such  a  case  where  the  contract  provided 
that  the  employers  might  dismiss  the  servant  if  he  were 
guilty  of  gross  misconduct,  and  the  servant,  being  dis- 
missed on  that  ground,  brought  an  action  for  wrongful 
dismissal,  it  was  held  that,  the  employers  being  ready  and 
willing  to  refer  the  whole  matter,  the  Court  had  jurisdic- 
tion to  stay  the  action,  under  sect.  4  of  the  Arbitration 
Act,  1889  (m).  The  fact  of  dismissal  is  not  in  itself  a 
refusal  by  the  master  to  arbitrate,  so  as  to. prevent  him 
from  insisting  on  the  arbitration  clause  (m).     Where  an 


(I)  French  v.  SrooJce,  6  Bing.  354. 

(m)  Renshatv  v.  Qiieen  Anne  Residential,  i$r.  Co.,  (1897)  1  Q.  B.  662. 
(«)  I'arry  v.  Liverpool  Malt  Co.,  (1900)  1  Q.  B.  339,  explaininjr  Davit:  v 
Starr,  41  Ch.  D.  242. 


Servant 
employed 
abroad, 
expenses  of 
return  home. 

French  v. 
Brooke. 


Arbitration. 


Award  of 
arbitrator  is  a 
bar  to  second 
action. 


M.S. 
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action  for  wroiij^ful  discharf^e  (tlie  declaration  in  wliicli 
also  contained  counts  for  \va<];es  and  work  and  labour, 
\-c.)  was  referred  to  an  arbitrator,  who  awarded  to  the 
])laintilT  a  sum  of  money  e(|uivalent  in  amount  to  the 
waj^es  he  would  have  been  entitled  to  receive  from  the 
defendant  on  the  day  when  the  action  was  commenced; 
hut  no  claim  was  made  before  the  arl)itrator  for  any 
compensation  in  damaj^es  for  the  dismissal,  except  so  far  as 
the  si>ecial  count  in  the  declaration,  and  the  evidence  of 
the  employment  and  disnnssal,  mif];ht  amount  to  such  a 
claim  ;  it  was  held  (<>)  that  the  plaintiff  could  not  after- 
wards sustain  another  action  for  compensation  in  damages 
in  consequence  of  the  dismissal  from  the  defendant's 
employ,  before  the  end  of  the  year,  but  that  the  award  of 
the  arbitrator  was  a  bar  to  such  action. 

^Vhen  an  action  for  wrongful  discharge  has  been 
brouj^'ht,  and  damages  recovered  and  paid,  no  fresh  action 
can  be  brought  upon  the  same  agreement  {]>). 

It  may  be  convenient  to  mention  here,  although  seamen's 
wages  are  not  in  general  treated  of  in  this  book,  that  the 
Admiralty  Division  has  jm-isdiction  to  entertain  a  claim 
by  seamen  for  wrongfid  dismissal  and  consequential 
damages  (7). 


Of  the  r.ction 
(or  wiiges 
Uy  Rcnnnt 
wrontrl'tillv 
di«rliftig»-(l. 


Of  tiif  Common  Action  fou  Wa(ifs  intoFouT  itv  a 

SkHVANT    WRON(JFrLLY    ]  )lS(  HAR<;KI>. 

This  form  of  action  treats  the  contract  of  hiring  and 
service  as  vvHcindcd  {r).  The  ground  on  which  a  servant 
wrongfully  discharged  may  support  it  is  one  equally 
aitplicable  to  all  contracts;  vi/.,  that  when  one  party  to 
a  contract  has  absolutely  refused  to  perform  something 
essential  on  his  side  of  the  contract  the  other  party  is  at 


(o)  Dunn  V.  ifun-fty,  J)  H.  &  P.  7H0. 
{p)  ]iarn»hu  v.  Taiflor,  'M  L.  J.,  (i.  ».  39. 

(q)    Thr  (hral  j:a.i'frtn,  .16  F,.  J.,  Adni.  1 ')  ;   Tfic  JiU*$ing,  'A  V.  I).  .I'l. 
(r)  8«'«-  the  remarks  of  Unwen,  L.  J.,  in  liotton  Deep  fka  Fi»hing  and  Ice 
Co.  V.  An»ell,  39  Ch.  D.  339. 
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liberty  to  rescind  it,  and  sue  for  what  he  has  already 
done  under  it  upon  a  iiiirDitiiin  meruit  (.s). 

Where  tht;  servant  elects  to  pursue  this  remed_y  iiiivie-  Amount  re- 
iUateJi/  on  his  discharge,  he  can  on  I//  recover  wages  for  ti|is''|^i|,tio,i" 
the  period  during  which  he  has  actudlh)  served  (f). 

And  when  a  servant  has  refused  to  treat  the  contract  wiien  tin's 
of  hirijig  and  service  as  rescinded  bj^  his  wrongful  dis- 
charge, and  has  brought  a  special  action  against  his  brought. 
master  for  such  wrongful  discharge,  he  cannot  afterwards 
treat  the  contract  as  rescinded,  and  sue  in  this  form  of 
action  for  his  wages  during  a  broken  quarter,  they  must 
be  recovered  in  the  special  action,  or  not  at  all  (n). 


form  of  action 
cannot  be 


Of  the  Duty  of  the  Master  to  pay  the  Servant  his 
Wages,  and  the  Servant's  Eemedies  to  recover 
them. 


Default;  Baiiln-uptcji ;  Death;  of  Master, 
Deatli ;  of  Servant. 


Default ; 


Unless  the  circumstances  under  which  services  of  an}'  The  master 

,11  111  !_  J 1  'is  not  bound 

sort  have  been  rendered  by  one  person  to  anotlier  are  to  pay  wattes 
such  as  to  afford  evidence  of  a  contract,  either  express  ""less  he  has 

contracted  to 

or  miphed,  on  the  part  oi  the  person  served  to  pay  tor  clo  so. 

them,  there  is  no  duty  binding  him  to  do  so;  and  it  is 

clear  that  the  servant  cannot  maintain  any  action  for 

wages  for  such  services  (?■)• 

Upon  this  principle  Lord  Mansfield  always  non-suited  Shaves  non- 
suited. 


(s)  See  2  Smith's  L.  C,  note  to  Cutter  v.  I'owcU,  where  the  cases  are 
collected;  Thinche  v.  Colbicrii,  8  Bing.  14;  Archard  \.  Horner,  Z  C  ScV. 
349  ;  Smith  v.  Hayward,  7  A.  &  E.  544  ;  Fewings  v.  Tisdal,  1  Exc.  295. 
See  also  Rohlm  v.  Pi'iver,  27  L.  J.,  C.  P.  257  ;  Prickett  v.  Badger,  1  C.  B., 
N.  S.  296  ;   Berwick  v.  Horsfall,  4  C.  B.,  X.  S.  450. 

[t)  Smith  V.  Hat/ward,  7  A.  &  E.  544  ;  Fewings  v.  Tisdal,  1  Exc.  295. 

()/)   Goodman  v.  I'ocock,  15  Q.  B.  576. 

(c)  Foord  V.  Morlc;/,  Post.  6c  F.  496.  The  mere  existence  of  a  valid 
contract  of  hiring  and  service  does  not  necessarily  imply  a  contract  to  pay 
wages ;  as  it  often  happens  with  boys  and  others  tliat  their  board,  lodging 
and  clothes,  together  with  the  opportunity  of  learning  their  master's  business, 
or  the  latter  consideration  alone,  is  a  sufBcieut  compensation  for  their  services. 
a.  V.  Shiiifcld,  14  East,  541.  A  partner  acting  as  managing  secretary  would 
not  be  thereby  entitled  to  a  salary :  Jltttcheson  v.  Smith,  5  Ir.  Eq.  117. 
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sliivos  wlio  had  hcen  l)ronj^'ht  over  to  Kn^jjlaml  luul  oom- 

Aififdw  inenc'ed  uctions  for  waj^es  (ir).     And  whore  a  person,  who 

i-itzjainff.         jj.^^i    |,gg,^    ,^    slave   in    the   West    Indies   on    an    estate 

helonfj;inj^'  to  a  lady,  came  over  with  her  to  l''np;land,  and 

continued  in  her  hushand's   service  in  En}j;land,  Lord 

Kenvon  held,  that  he  could  not  maintain  any  action  for 

wapes  ap^ainst  the  husband,  without  some  evidence  of  a 

promise  l)y  him  to  pay  them,  as  there  was  no  ori{::;ina] 

contract  of  service  for  wafi^es  (./). 

Hinthtrs  And  so  where  a  man  and  wife  lived  with   his  brother, 

t'n''"tiu'r  '^'^'^  assisted  him  in  carryini;  on  his  business,  it  was  held 

f)<,nr.^  V.  to  be  clear  that  he  and  his  wife  were  not  entitled  to  he 

^'"""-  paitl  for  their  services,  unless  the  jury  were  satisfied  that 

there  was  a  contract  express  or  implied  on  the  part  of 

the  defendant  to  pay  for  such  services  (j/). 

Dau^rht.r  So  it  lias  been  held  in  America,  that  where  an  un- 

liviii};  with        married  dau'diter  above  twenty-one  remained  with  her 

father,  and  nothing  was  said  about  wages,  no  contract  to 

pay  wages  could  be  implied  (,*). 

And  a  sailor,  sent  by  his  captain  to  assist  a  vessel 

aground,  could  not  sue  the  owner  for  his  services  (a). 

So  mast,  r  not         Upon  similar  principles  it  is  eipially  clear,  that  where 

bound  to  pay      ^^   stipulated  remuneration  has  been   agreed   upon,   the 

\va<;cs.  tor         servant  has  no  claim  to  fl(/r////r»//rj/  remuneration  on  the 

in<T«nse<l  iti-  r  riT*-  i 

laix.ur.  unlr-^    mere  ground  of  his  performance  of  acbhiional  services; 
li.- lia.s  (nil-        unless  he  can  i)rove  some    contract,   either  exi)res8  or 

tractttl  to  do         .  '^  ' 

implied    on    the   part   of   his    mastei",    to    pay    liim   an 
increased    salary    for   his    additional    services,    he    can 
A''7/v.  recover  no  remuneration  for  them  (/O.      Thus,  where  a 

clerk  to  the  commissioners  of  land-tax  employed  the 
plaintiff  as  his  deputy  at  a  salary  of  100/.  a  year,  and 
on    new    duties   being   imposed,  which   gave   the  clerk 


Iw)  R.  V.  T/uiinrn  Ditton,  A  Doujf.  300. 

!*)   Alfiril  V.  Fttzjnmrn,  ',\  Jinn.  W. 

(y)  Daviri,  V.  Ihivim,  !•  (-'.  \  V.  87. 

(s)    (Jirrii  V.  KnhnU,  17  IJiirti.  .')21. 

(«)    Lipni.h  V.  Jfdilinnu,  22   I,.  'J'.    Itl'p.  H.'J. 

'h)  If  (liitiex  of  H  (litft-rrnt  nntiiri'  and  n  ditfc-n-nt  rlanx  from  tliose  lio 
(ontraifi'd  to  perform  lire  r«|uirc<l  from  ii  .HiTvnnt  lie  should  bo  paid 
accordingly. 


servant's  wages.  165 

additional  work,  the  plaintiff  also  performed  that,  it  was  Beilv. 
held,  that  he  was  not  legally  entitled  to  any  additional     '""""''«'^- 
salary  on  that  account :  Lord  Kenyon  observing,  that  if 
he  was,  every  porter  in  a  shop,  or  clerk  in  an  office, 
would,  upon  an  increase  of   his   master's  business,   be 
equally  entitled  to  demand  an  increase  of  wages  (r). 

And  where  A.  is  B.'s  servant,  a  promise  by  C.  to  pay 
A.  additional  wages  would  be  void,  as  being  without 
consideration,  all  his  services  being  sold  to  B.  {d). 
Though  it  would  be  otherwise  if  C.  originally  induced  A.  Cjutterhuck  v. 
to  enter  B.'s  service  by  a  promise  of  wages  in  addition  to 
those  paid  by  B.  (r). 

And  so  where  a  sailor  was  under  articles  lor  a  voyage  Contracts  with 

•      ^       1    -\T    i^  L    ■        sailors  to  pay 

out  to  M.  and  home,  and  on  arrival  at  M.  the  captam,  iucreased     ' 
in  consequence  of   the  desertion  of  some  of  the  crew,  ^^'^^es  void ; 
promised  him  double  wages  to  induce  him  to  remain,  it 
was  held  that  he  could  not  sue  the  shipowners  for  such 
double  wages,   as   he  was    not   free   from   his   original 
contract  (/■).     But  if  anything  had  occurred  to  set  him  unless  free 
free  from  his  articles,  as  if  the  prosecution  of  the  vo3'age  articles." 
would  be  dangerous  to  life,  in  which  case  he  would  not  be 
bound  to  proceed  at  the  risk  of  his  life  (//),  in  such  case 
a  sailor  might  sue  for  a  promised  increase  of  wages  [li). 

Where  a  vessel  is  bond  fide  abandoned  at  sea  l)y  order  When  crew  of 
of  the  master  for  the  purpose  of  saving  life,  and  the  '^.^^^^.^  entitled 
contract  entered  into  with  the  mariners  is  thereby  put  *«  salvage. 
an  end  to,  they  may  become  entitled  to  be  rewarded  as 
salvors,   though  the  crew  in  general,    being   bound   to 
exert  themselves  to  the  utmost  without  extra  remunera- 
tion, are  not  entitled  to  salvage  (0- 

(c)  Bell  V.  DnunmoHd,  Peake,  45  ;  Harris  v.  TFaisun,  I'eake,  72  ;  Stilk  v. 
Mijriclc,  2  Campb.  317:  Frazerw  Mutton,  26  L.  J.,  C.  V.  226.  The  real 
giound  upon  which  these  cases  are  decided  is,  that  there  is  no  consideration 
for  the  promise  to  pav  additional  wages. 

(rf)  Carter  v.  Hall',  2  Stark.  361. 

\c)   CltUierbnck  v.  Coffin,  3  M.  &  G.  842. 

(/)  Harris  v.  Carter,  3  E.  i:  B.  559. 

{g)   The  Araminta,  18  Jur.  793. 

(/()  Hartley  v.  runmiihi/,  26  L.  J.,  Q.  B.  322.  And  see  ILutson  t. 
Rotjden,  L.Ii.,  3  ('.  V.  i7 ;' Hupfiins  v.  M'Bridc,  18  Times  L.  Rep.  53. 

(i)  The  FU»ente,  16  Jur.  572;   The  Vredc,  30  L.  J.,  Pr.  Mat.  e^  Adm. 
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There  is  no  It  lias  hreii  lu'ld.  tluit  upoii  11   siniplo  dissolution  of  a 

trnct'toimv       speciiil  ('Oiitmct  of  liiiiii','  and  service,  no  new  contract 
wap.-Hon  arises.  l»v  inii)li('ati()n  of  law.  in  respect  of  services  ner- 

siniplf  (lis-solii-  '  '■  .  *  •^ 

tii.n  oi  >|)cciiil    formed   under   such    special    coiitiact,    previously   to  its 
''""^"'■'-  bein-  so  dissolved  (./). 

i.utnbiirn  V.  Where,  therefore,  the  plaintiff  was  engaged  as  super- 

intendent   of    packets    in    the   service   of    a    steamboat 
company  at  a  yearly  salary,  payable  (juarterly,  and  a 
month  after  the  termination  of  one  of  the  years  of  the 
service,  tendered  his  resignation,  which  after   another 
month  was  accepted,   but   nothing  was    said    about  re- 
muneration for  the  time  elai>sed  since  the  termination 
of    the    last   year's    service,   it    was  held,  that    the    law 
would  not  im^dy  an  engagement  to  pay  for  the  services 
performed  during  that  time,  but   that  it  ought  to  have 
been  left  to  the  jury  to  say  whether  the  parties  liad  come 
to  an  agreement  that  those  services  should  be  paid  for. 
wiittlier  or       In  fact,  it  is  a  question  for  a  jury  in  all  cases  where 
ininiiw^con-'*"  scrvices  havG  been  rendered  without  an^' express  contract 
trait  to  jmy       to  pay  for  them,  whether  or  not  there  was  an  implied 

wages  IS  a  ' 

ijue-ition  lor  n     Contract  to  do  so  (A). 

J""'-  In  such  cases  the  defendiint  may  give  such  evidence 

rehutTnffr-       '^^  S^^'*^  ^^  sliow  that  the  circumstances,  from  which  the 

ence  of  iiniilio<l  ])laintiff  would  iiiduce  a  jury  to  implv  a  contract  to  iiav 

contract  ^  ,  ,      ■    r'  ,  ,' 

wages,  do  not  warrant  any  sucii   inference  ;  as  that  the 

plaintiff  coiiabited  with  liim,  since  tliat  goes  to  show  that 

the  contract  was  not  one  of  hiring  and  service,  bui  of  a 


209.  .Si'p  tliin  cnsc,  jiiul  aluo  ynvmon  v.  Jl'iiffrfu,  .T  Ilos.  iV  1*.  (il6,  n.s  to  a 
passeiiirrr  .sniii;,'  lor  siilviij^e. 

'J,  I.iimhiitn  V.  Ciiii/rn,  2  M.  iV:  (J.  •.'.'>.'{.  'I'lii'  incrr  Inct  tliat  tlic  ilcfciKlniit 
lint  n'(.4"iv<(l  tlie  hciutit  ul  wliiit  llie  pluiiitilf  liiis  doni'  is  not  Milliriiiit  to 
••nfitlf  tlir  pliiiiitilF  to  rffovir  on  a  new  implied  cnnfrart  to  pay.  It  is  only 
when  tlir  riri'iiinstiiiircit  nre  !*iii'h  ax  to  jfivf  an  option  to  flu-  ili-lciiilMut  to  tjiku 
or  not  to  take  tlic  hcnt-tit  of  the  work  done,  that  tlicrc  is  any  cvidcnrc  on 
which  to  ffronnil  the  inference  of  a  new  contract  :  Suinpln-  v.  Jfrdt/rn,  (1H9H) 
1  Q.  I{.  f.T.J. 

'/■;  So  director.t  of  companies  are  not  -tervantH  of  the  company.  It  i«  not 
imidied  from  the  mere  lart  that  a  man  i-  a  direi  tor.  that  he  has  u  ri;;ht  to  he 
paid  tor  hix  tervices.  His  payment,  unh's*  made  under  some  special  proviMioii, 
i«  ill  the  nature  ol  a  ^jratiiitv  ;  prr  Howcn,  I..  .1..  in  llnllnn  v.  It'fKt  Cork 
Ratttvay  Co.,  '23  Ch.  I>.  6.VI.  ' 
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different  nature  (Z).  Or  the  defendant  may  show  that 
the  plaintitY  misconducted  himself  in  such  a  manner  as 
to  rebut  any  inference  of  an  implied  contract  to  pay 
for  his  services  {»i). 

It  sometimes  happens  that,  by  the  terms  of  the  agree- 
ment entered  into,  it  is  left  to  the  emj^loyer  to  determine 
whether  or  not  ani/  remuneration  should  be  paid  for 
services  rendered,  and,  if  any,  what  amount  should  be 
paid  (ii).  In  such  cases,  if  it  appear  clccuiy  to  have  been 
the  intention  of  the  parties  that  the  employer  should 
decide  whether  or  not  he  would  make  any  remuneration 
for  the  services  rendered,  no  action  can  be  maintained 
against  him  by  the  person  employed,  unless  the  employer 
has,  after  the  performance  of  the  work,  expressly 
promised  to  pay  something. 

Thus,  where  a  person  performed  work  for  a  committee 
under  a  resolution  that  any  service  to  be  rendered  by  him 
should  at  a  certain  time  be  "taken  into  consideration,  and 
such  remuneration  be  made  as  should  be  deemed  right,"  it 
was  held,  that  no  action  would  lie  to  recover  remuneration 
for  such  work,  as  the  person  employed  threw  himself 
upon  the  mercy  of  the  committee,  who  were  to  judge 
whether  he  should  have  anything,  and  if  anj^thing,  then 
how  much  (o). 

So  where  {p)  the  plaintiff  wrote  to  the  defendant  and 


Where  left  to 
employer  to 
decide  whether 
any  and  what 
wages  should 
be  paid, 


uo  action  can 
be  maintained 
unless  he  has 
pronused  to 

pay- 

Taylor  v. 
Brewer. 


Itoherti  V. 


{I)  Bradsliaic  v.  Haijward,  Car.  ifc  M.  591. 

{in)  Cooper  v.  Jl'Jntchonse,  6  C.  &  P.  o-io  ;  Speck  v.  I'liiUips,  o  M.  &  "\V. 
281.  See  Jloiikmnn  v.  Shepherdnoii,  11  A.  iS:  E.  411,  where  to  an  action  for 
wages  the  defendant  pleaded  an  agreement  that  the  plaintitt'  should  have  none 
if  he  got  drunk,  kc. 

{>/)  In  Luiidu)!  Tranm-aijs  Co.  v.  JiaiJoj,  3  Q.  B.  Div.  217,  the  defendant 
became  conductor  of  a  tramway  company,  and  deposited  5/.  as  security  for  the 
discharge  of  his  duties,  &c.,  and  it  was  provided  that  the  "manager  of  the 
company  should  be  sole  judge  between  the  company  and  the  conductor  whether 
the  company  was  to  be  entitled  to  retain  the  whole,  or  any  part,  of  the  o/.  and 
wages  tor  the  current  week  as  liquidated  damages,  and  that  the  certificate 
should  be  binding  and  conclusive  evidence  in  all  Courts  of  justice"  ;  and  it  was 
held  that  tlie  manager's  certificate  was  final  and  conclusive;  and  that  a 
magistrate  could  not  make  any  further  inquiry.  See  as  to  this  case  .Inintroiiff 
v.  iSaiit/t  Loiidou  TraiiiicHi/s  Co.,  64  L.  T.  Kep.  96. 

(o)  Taijlur  V.  Brewer,  1  M.  i:  S.  290;  sec  Mofutt  v.  JJict-ioii,  13  C.  B. 
575  ;  Mo[iatt  v.  Laurie,  15  C.  B.  583. 

(jo)  lioherts  V.  Smith,  4  H.  &  N.  315. 
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a<j;reed  to  accept  tlie  a[)poiiiliuent  of  secretary  to  a  joint- 
stock  company  at  a  yearly  salary  of  800/.,  "if  the  company 
be  completely  rej;isterecl  and  put  into  operation ;  if  not,  1 
shall  he  satisfied  with  any  remuneration  for  my  time  and 
lahour  you  may  think  me  deserving  of,  and  your  means 
can  atl'ord."  The  defendant,  in  replyinjjj,  said,  "It  is 
distinctly  a<j;reed  and  understocjd  that  if  the  company  is 
not  formed  and  carried  out,  that  jiartof  your  letter  which 
alludes  to  your  salary  he  null  and  void,  and  that  at  the 
expiration  of  three  months  it  is  entirely  left  to  me  to  give 
unto  you  such  sum  of  money  as  I  may  deem  right,  as 
compensation  for  labour  done,  in  the  event  of  the  company 
not  being  carried  out."  The  company  was  never  registered 
or  carried  out.  And  it  was  held  that  the  plaintiff  could  not 
sue  the  defendant  for  compensation  for  services  rendered 
towards  registering  the  company. 
Gratuity  at  Upon    the  same  principles  no  action  would  lie  for  a 

end  of  Tear.       gnituity  promised  at  the  end  of  the  year  ('/),  unless  it 

were  promised  as  i»arl  of  the  wages  (/). 
Ex  parte  And  u[)0n  similar  principles  the  Court  of  (^)ueen's  jiench 

'■  '"J<'-  refused  (s)  to  grant  a  mandannis  to  a  local  Jioard  of  Health 

to  pay  a  reasonable  remunciation  to  a  pt^rson  who  presided 
at  the  lirst  election  of  the  board,  upon  a  suggestion  that 
they  had  allowed  only  an  inadequate  sum  :  the  board 
having,  under  the  Public  Healtli  Act,  1848  (0,  a  discretion 
as  to  what  sum  they  think  reasonable  to  allow,  and  the 
exercise  of  their  discretion  in  this  respect  not  being  subject 
to  review. 

If  rtmiiiura-  \\\\{  if  it  iippears  from  the  agreement  to  have  been  the 

tion  int('ii<lf<l, 

(-7)  I'firkri-  V.  Ihhrtunu,  '27  I-.  J.,  T.  P.  230;  f«(H'  Madillsnu  v.  Ald4ri>oii,  8 
A|)|).  Cii.H.  |(>7,  wliiili  iirosc  out  of  a  proiniM'  to  inakr  a  will  in  favour  of  n 
MTvanf  ;  ami  in  which  I.hJI'iih  v.  Mmr,  Wl  I,.  J..  Ch.  I!»,  wa>  disapprovtHl  of. 

((■;  I,)il;r  V.  i'ii,i>i>liill,  .'}  ],.  T..  X.  S.  .^S'J,  rthcri'  in  an  action  tor  wron;rful 
rli-ichargp  plaintiff,  who  was  wrongfully  ditcharpcd  hclorc  I,aily-<lay.  wax  held 
itititlcd  to  dftuia>;r«  for  ]o!<s  of  "  a  ;rilt  of  2(1/."  iiroiniscd  if  he  remained  till 
I.adydav:  as  ihc  >um  of  211/.  wa.s  not  merely  a  jjift  hut  a  remumrMtion  for  work 
to  he  done,  and  ciillini;  it  a  ";;ift"  did  not  make  it  the  Icn.s  :i  remuiiLMation. 
j;,-  Krie,  C.  .1.,  WilliiiniH  and  Wil|e.«.  .FJ. 

(*)    Kr  parti  J/ftrti/fr.  (i  K.  A:  U.  2S7. 

(/)  II  \-  12  Vict.  v.  (».'{.  H.  30;  rt>pcnle<l  and  re-enacted;  kcc  the  Public 
Ileidth  Act,  lN7o. 
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Imt  amount 
not  settled, 
lair  wages 
may  be 
ic-L'overed. 

Peacock  V. 
I'cucock. 


intention  of  tlie  parties  that  the  servant  slioidd  }>e  remu- 
nerated {It),  but  the  aiiioiiiif  of  his  remuneration  was  not 
settled.,  he  will  be  entitled  to  recover  upon  the  <jii(iiitiiiii 
meruit  the  fair  value  of  his  services.  Thus,  where  (c)  a 
law  stationer  said  to  his  son  on  coming  of  age,  "You  shall 
have  fifteen  shillings  a  week  till  October ;  the  books  will 
then  be  made  up  and  you  shall  have  a  ahare  ;  we  need  not 
talk  of  the  share  till  October  conies;  we  shall  settle  it 
then,"  Lord  EUenborough  held  that  the  son  was  evidently 
entitled  to  a  beneficial  interest  in  the  business,  leaving  the 
amount  to  be  settled  when  the  l)ooks  should  be  balanced, 
and  that  the  jury  must  consider  what  was  a  fair  and  just 
proportion  for  the  father  to  give  and  the  son  to  expect  after 
what  had  passed  between  them. 

So  where  (x)  A.  agreed  to  enter  into  the  service  of  B., 
and  wrote  to  him  a  letter  as  follows: — "I  hereby  agree  to 
enter  your  service  as  weekly  manager,  commencing  next 
Monday :  and  the  amount  of  payment  I  am  to  receive  I 
leave  entirely  to  you";  and  A.  served  B.  in  that  capacity 
for  six  weeks;  it  was  held  (Lord  Wensleydale,  dissentiente) 
that  the  contract  implied  that  A.  was  to  be  paid  something 
at  all  events  for  the  services  performed,  and  that  the  jury 
in  an  action  on  a  qiKoitiiin  meruit  might  ascertain  what 
B.,  acting  honajide,  would  or  ought  to  have  awarded. 

And  where  {y)  a  verbal  agreement  had  been  made  on  iitrd  v. 
behalf  of  a  board  of  guardians  with  the  surgeon,  to  attend  '     '"  '^'•' 


Jinjdiit  V, 
Fllfjht. 


[if]  As  is  generally  the  case  where  professional  men  are  employed.  In  such 
oases,  however,  the  onus  lies  upon  the  plaintitt'  to  make  out  his  case,  it  the 
emplof/cr  raises  a  doubt  whether  the  services  were  not  to  be  gratuitous. 
Hingestun  v.  Kelhj,  18  \,.  J.,  Exc.  ;i60  ;  Mofatt  v.  Laurie,  15  C.  iJ.  583. 
It  services  have  been  rendered,  it  ougiit  to  be  clearly  and  satisfactorily  made 
out  that  those  services  were  not  to  be  remunerated.  Per  Bramwell,  B.,  in 
Brov)iinr/\.  Great  Central  Min'uig  Co.,  29  L.  J.,  Exc.  899.  If  the  defendant 
put  it  out  of  tlie  plaintiff's  power  to  earn  money  agreed  on,  he  would  be  liable 
to  an  action.      Inelibald  v.    Western   Xcilf/herry    Coffee,   ^-c.    Co.,  3i   L.  J., 

c.  r.  15. 

(y)  Peacock  v.  Peacock,  2  Campb.  -15. 

(.r)  Bryant  v.  FUnht,  5  M.  i:  \V.  114;  but  see  Roberts  v.  Smith,  2'^  L.  J., 
Exc.  1(34,  ante,  p.  167. 

(//)  Bird  V.  ^PGahe(J,  2  Carr.  i:  K.  707.  In  ]la.iter  v.  Gray,  3  il.  k  Q. 
771,  a  surgeon  who  had  attended  a  patient  in  expectation  of  a  legacy,  was 
aHowed  to  maintain  an  action  for  his  services  against  the  patient's  executors, 
having  been  disappointed  of  his  legacy.     Jfalse  v.  Raise,  17  C.  B.  711,  was 
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Bird  V. 
JU'(r<l/irif. 


Jtinflinpii  V. 
Chimdltr. 


If  wapes 
depend  on 
certificate  i>t 
third  person, 
tlif  obtaininir 
it  is  a  condition 
prtcedtnt  to 
right  ot  action. 


ft  number  of  imuiuT  children  who  liiul  been  attiiolved  by 
Asiatic  choliTu,  foi'  wliich  be  was  to  rect'ivo  irfidtctfr  rc- 
iniiiDrdtiiiii  (III-  hixird  ol  iiiKinliniis  slmnlil  iillmr  as  litilif  <uid 
j)n>p,r.  Mild  hi'  attciulrd  them  for  several  weeks,  after  which 
tlie  lioard  tciub'red  him  r>0/.  as  a  remuneration :  it  was 
held  by  >biiilt'.  J.,  that  he  mifjlit  maintain  an  action  for 
what  was  ri^dit  and  proper,  and  left  it  to  the  jury  to 
ascertain  what  the  board,  acting  lunn'i  Hdc,  ought  to  have 
awarded. 

AVhere  the  plaintiff  had  by  letter  agreed  that  his  sahiry 
was  to  be  paid  only  in  the  event  of  the  success  of  the 
undertaking,  it  was  held  that  there  was  evidence  to  go  to 
the  jury  tliut  theplaintitriiad  a  right  to  receive  something 
for  his  services  (:). 

If  either  of  the  above  questions  depend  ui)on  tiie  certifi- 
cate of  a  third  person,  the  obtaining  such  certilicate  is  in 
general  a  condition  precedent  to  the  riglit  of  the  servant 
to  maintain  any  action,  and  if  it  is  withheld  by  such  third 
person  even  by  fraud,  no  action  for  wages  can  be  main- 
tained by  the  servant,  ilis  remedy  is  an  action  against 
the  third  person  for  withholding  the  certificate  {a),  as  until 
he  has  spoken  (even  thougii  his  certilicate  is  withheld  un- 
reasonably and  capriciously  (/>),  no  right  can  arise,  which 
can  be  enforced  either   at   law  or   in    ('([uity  (<•).     in  a 


an  action  on  a  promissory  note  >;iv«'n  hy  a  inorilmnd  uncle  to  a  nejthew  \\\w 
had  lieen  liis  chrk  lor  many  years  at  a  ;;uinea  and  '.Ws.  a  week  .  and  had  also 
lendered  oflier  services,  wliieh  continued  up  to  the  death  of  the  nude.  The 
<|iu-stion  was,  whether  iliere  wiis  any  eonsidiration  lor  the  note,  mid  .lervis, 
('.  .J.,  said  :  *'  In  order  to  make  fii/inr  mirirrn  a  piod  consideration  lor  the 
g^iving  ot  the  n<tt4',  we  tiiink  it  was  in(uml)eut  on  the  plaintitt  to  sliow  tliat 
there  was  some  ronlrart  lor  lutnre  m'rvices  wlddi  might  have  liecn  enlorci-d  hy 
the  giver  ot  the  note  it  tlie  recipient  omitt<'d  to  |iertorm  it." 

(z)   UiiHlnitiH  V.  <'li)i)iillii\  !t  K\c.  lis;. 

II)  M'.iijmi  \.  Iliiiiir.  !)  Iling.  (>7;i ;  Mi/n,,  v.  /-irU,  .'>  K\c.  MJ'.i.  wliidi 
Were  cases  ot  hniidin;r  contracts  wliere  the  arcliitect's  certilicat'.;  had  not  been 
ohtAinetl.  See  also  ^//y//'/««  v.  Jui»trin  ('uinititu  A'rti///rty,  ."S  Exc.  G'.C.I ;  •Srott 
V.  Aver;/,  '>  Ilo.  I,orils  ('as.  8)1  ;  >Sci)tt  v.  ('orpurntiou  of'  l,iv<rp<wl,  2H  L.  J., 
V\\.  23t);  Muini,  V.  ltiitt,H  ¥..  k  H.  ',:W;  Cinvke  v."  UntHon,  M  L.  J., 
C.  P.  IIH. 

(h'\  Stailhiiil  V.  /.r»,  '.VI  I,.  .1.,  <^  Jt.  7'>.  See  an  action  against  tho 
employer  charging  collusion  with  the  architect  in  withholding  certilicate  : 
Until iliii III  V.  I'l/nr,  '.Vl  \,.  .].,  K\c.  177.  Anil  an  jictiou  ;ii:.iiii»t  th<^  architect 
for  withhohlin-r  his  certiticnte :   Ludlnimh  v.  /ttinitl,  l(i  I,.. I.,  C  I'.  lUH. 

(cj  The  certificate  need  not  he  in  writiu'.,'.  nnle.ns  a  written  ceri ificat*.-  is 
expressly  ropiired  :   Unhrrtu  v.  H'atAiim,  .12  I-.  J.,  ('.  1'.  291.     When  given  it 
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case  {(1)  therefore,  where  the  plaintiff  agreed  to  serve  the 
defendant  as  apothecary's  assistant  for  one  year  gratui- 
tously, and  after  that  to  receive  such  salary  as  C.  should 
think  reasonable,  and  it  appeared  that  no  application 
had  been  made  to  C.  to  fix  any  salarj-,  it  was  held  that 
the  2)laintiti"  could  not  recover  any  salary. 

Printed  at  length  in  the  Appendix  will  be  found  certain 
Acts  of  Parliament,  the  Truck  Acts  of  1837,  1887  and 
1896,  and  the  Hosiery  Manufacture  "Wages  Act,  1874,  by 
which  payments  of  wages  in  certain  trades  is  forbidden 
to  be  made  otherwise  than  in  current  coin  of  the  realm, 
and  restrictions  are  put  on  stoppages  and  deductions  being 
made  by  emploj'ers  in  respect  of  fines  and  suchlike  matters. 

With  regard  to  certain  other  trades  Acts  of  Parliament 
have  been  passed  to  forbid  the  payment  of  wages  in 
pubhc-houses,  beershops  and  other  places ;  such  as  the 
MetalliferousMinesPiegulation  Act,  1872,  the  Coal  Mines 
Piegulation  Act,  1887,  and  the  Payment  of  Wages  in  Public- 
houses  Prohibition  xlct,  1883,  which  will  be  found  printed 
in  the  Appendix. 

The  action  for  wages  should  of  course  be  brought 
against  the  person  by  or  for  whom  the  plaintili'  was  hired. 
But  it  b}'  no  means  necessarily  follows  that  the  person 
appointing  to  an  ofiice  or  situation  is  liable  to  pay  the 
salary,  e.g.,  in  the  case  of  a  collector  of  poor  rates,  the 
guardians  who  appointed  w^ere  held  not  liable  to  be  sued 
for  the  collector's  salary,  which  was  charged  on  the  poor 
rate  by  4  &  5  Will.  4,  c.  7(3,  s.  46  {>■). 

Where    a  dissenting   minister    was    appointed    to    a 

is  final  :  Goodiicar  v.  Mayor  of  IJ'eij month,  3o  L.  J.,  C.  P.  12.  See  (iiiti-, 
J).  lG7,iiote;«  .  Tlie  damages  in  an  action  tor  withholding  the  certificate  would 
be  the  value  of  the  work  done  :  31  L.  J.,  Q.  li.  136. 

{cl)   Uwc'H  V.  Boivoi,  4  C.  A:  P.  93. 

(<•)  Smart  v.  Gitardiann  of  JFcst  Ham  Union,  10  Exc.  SC7.  As  to  the 
proper  mode  of  recovering-  salary  by  oHiciaJs  appointed  by  comniissiouers, 
tScc,  under  an  Act  of  Parliament,  see  Bot/r/  v.  rcamc,  10  C.  B.  o34 : 
Kcnlall  V.  King,  17  C.  E.  483  ;  Bunh  v.  Mur'tiii,  33  L.  J.,  Exc.  17  ;  Itichard- 
»0H  v.  Corcoran,  7  Ir.  C.  L.  Kep.  121  ;  Hall  v.  Taylor,  E.  B.  i:  \l.  107  ; 
Edivards  v.  LoHudes,  1  E.  &  B.  81.  As  to  the  remedy  by  mandamus,  see 
Bush  V.  Bearan,  32  L.  .J.,  Exc.  .)4  ;  Ba.sh  v.  Martin,  ubi  napra.  AVhere  a 
salary  is  pavable  oulv  out  of  the  borougli  fund,  see  Addison  v.  Mayor  of 
Preston,  VIC.  B.  108. 


Given  V 
lioiceii. 


Payment  of 
wages  must  be 
in  current  coin, 
and  without 
stoppages. 


And  not  in 
public-houses. 


Against  whom 
action  should 
be  brought. 


Collector  of 
poor  rates. 


Minister 
appointed  by 
trustees. 
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t\>opfr  V. 
It'hitrhouif, 


S«'rvant  to 
partnen;. 

Ihtkhiiiii  V. 
Ktitijht. 


Projector  and 
secretary  ot 
company. 

lI'lUoH  V. 
I'lltCOIIIlt 

t'urzoH. 


clmiH'l  l»y  jKirt  of  the  trustoes.  but  received  a  notice 
discliiir«^in^  liini  and  denmiuliuj;  posst'ssion  of  the  chapel 
si^iifd  l»y  (ill  the  trustees,  upon  which  iu'  sued  them  all 
for  his  sahirv,  lie  was  non-suited  ( /').  JUit  in  the  case 
of  a  servant  enj^aj^ed  l)y  one  of  several  partners,  <ill  the 
partners  would  he  liable  if  the  contract  was  made  in 
respect  of  the  partnershii)  (//).  althou<,'h  the  contract  was 
in  writing  (not  beinj;  by  deed),  and  signed  by  one  only. 
And  where  (It)  the  plaintiff  Inntsrlf  was  a  promoter  of 
a  i)rojected  joint-stock  company,  it  was  held  that  he 
could  not  sue  a  member  of  the  provisional  and  managing 
committee  for  salary  alleged  to  be  due  to  him  for  services 
as  the  secretary  to  the  projected  company.  And  Lord 
AVensleydale  said:  —  "If  it  were  a  transaction  among 
ordinary  persons  the  evidence  might  be  sullicient  to 
make  out  a  jiriimi  j'n<ic  case  against  the  persons  who 
signed  or  sanctioned  the  employment  of  the  party,  that 
he  was  to  be  a  paid  secretary.  J3ut  when  we  have  the 
additional  fact  that  he  is  himself  one  of  the  original 
promoters  and  projectors  of  the  company,  more  evidence 
is  necessary  than  in  the  case  of  a  mere  stranger  ;  and 
the  question  is.  whether  he  is  not  so  implicated  in  the 
scheme  that  all  the  acts  of  the  provisional  committee 
are  to  be  considered  as  his  acts,  and  consequently  that 
he  is  one  of  his  own  em])loyers.  The  provisional  com- 
mittee are  a  delegated  body,  aclin;.^  for  others;  and, 
pi'tnui  farir,  any  contract  lluy  make  is  made  on  behalf 
of  those  who  api)ointed  them,  and  orders  given  by  them 
iiVfi  jiriimi  fficir  the  orders  of  all  tlu'  jjrojectors.  including 
the  plaintitV.  The  plaintiff,  therc^forc,  was  bound  to 
give  further  evidence  to  show  that  the  defendant  meant 
to  contract  as  a  principal,  indepemlently  of  his  acts  as  a 
jirovisional  connnittee-man  of  the  company.  On  the 
facts  in  evidence  in  this  case  no  such  intention  appears." 


(/)    f'tMijtrr  V.    jr/iifrfioilJ>r,  fi  C.  A:  I'.  64.7. 

(//;  lirrkh.im  V.  himjlil,  1  .M .  kV,.  7:j.S ;  ll,akf\.  Jl.r/,/„i„i,  11  M.  .V  W. 
.'U.'i;  2  IIo.  Lorils  Cm.  .'uit,  (i'i.l. 

'/§)  ll'ihon  V.  1'tnfniiit  Ctirzoti,  l'>  M.  A:  W.  'y'.i'l;  sn-  lluhnrx  v.  Hit/i/iiis, 
I  h.  k  C.  74  ;   Milburit  v.  rW//,  7  11.  k  C  419. 


SERVANT  S    WAGES. 


na 


Lucas  V. 
Ikach. 


JDohbin  V. 
Foster. 


However,  where  an  express  agreement  with  the 
plamtiff  was  entered  into  by  a  committee  for  obtaining 
a  Turnpike  Pioacl  Act  to  do  certain  work,  and  the  plaintiff 
afterwards  became  a  subscriber,  it  was  held  that  he  was 
not  thereb}'  precluded  from  recovering  for  work  done  under 
such  express  contract  before  he  became  a  subscriber  (/). 

Where  three  partners  engaged  the  plaintiff  by  an  agree- 
ment in  writing  to  serve  them  as  foreman  for  a  certain 
period,  but  l^efore  that  period  had  elapsed,  one  of  the 
three  retired,  and  the  plaintiff  continued  to  serve  the 
other  two  for  some  years,  and  they  afterwards  became 
bankrupt,  whereupon  the  plaintiff"  was  dismissed  by  their 
assignees :  it  was  nevertheless  held  that  he  might  still 
sue  all  the  three  partners  upon  the  original  agreement, 
which  was  not  rescinded  {j) . 

If  the  amount   sought  to  be  recovered  for  wages  is   }^''i^'^  *^  *"^ 

'^  _  _  *^  m  Count  V 

small,  it  will  be  better  to  sue  in  the  County  Court  than  Court ; 
in  the  High  Court,  since,  under  sect,  116  of  the  County 
Courts  Act,  1888  (51  &  5-2  Yict.  c.  43),  and  Order  LXV., 
r.  V2  of  the  Piules  of  the  Supreme  Court,  if  in  an 
action  in  the  High  Court  founded  on  contract  a  plaintiff" 
recovers  less  than  '20/.  he  will  j)riiitd  facie  be  entitled  to 
no  costs  at  all,  and  if  he  recovers  a  sum  not  exceeding 
50/.  he  will  2)rimd  facie  be  entitled  to  County  Court 
costs  onh'.  And,  in  certain  cases  wages  of  small 
amount  due  to  workmen  and  labourers  may  be  recovered 
by  summary  proceedings  before  a  magistrate  (/t).  But 
where  a  discharged  servant  has  brought  an  action  in 
the  County  Court  for  wrongful  discharge  and  failed,  he 
cannot  afterwards  take  proceedings  for  recovery  of  wages 
before  a  magistrate  (Z). 


or  proceed 
betorejustice-. 


((■)  Lucas  V.  lieac/i.  1  M.  &  G.  417. 

{j)  Dobbin  V.  Foster,  1  C.  &  K.  323 ;  see  Ifobsoii  v.  Cowleij,  '21  L.  J., 
Exc.  205,  ante,  p.  13. 

(/.■)  The  Employers  aud  "Workmen  Act,  187'),  in  the  Appendix,  post,  and 
see  6  &  7  Vict.  c.  86,  s.  22,  as  to  wages  of  drivers  and  conductors  of  liackney 
carriages  and  metropolitan  stage  carriages,  and  disputes  between  them  aud 
their  emplovers. 

(/)  Rontl'edqc  v.  Hislop.  29  L.  J.,  M.  C.  90  ;  and  vice  rersd,  MiUvtt  v. 
Colemau,  44  L.  J.,  Q.  J3.  194. 
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ravmeut.  It  sometimes  Imppeiis  that  waji^es  wliich  have  actually 

;,f^  lu'on   paid   are  a^^'am   (IcmaiKU'cl    in    ronse(|uenoe  of    no 

receipt  having  hceii  tak«'n.  In  such  cast's,  the  Courts 
will  sometimes  i)resume,  from  the  lapse  of  lime  or  other 
circumstances,  that  they  have  l)i'en  paid,  and  the  servant 
will  not  he  allowed  to  recover  in  an  action  for  them. 

(roni  course  of  Thus,  in  a  case  tried  many  years  aj^o  at  Guildhall, 
whicli  was  an  action  l)y  a  workman  at  a  sn{];ar  renner  s,  a 
witness  proved  that  the  plaintiff  had  worked  there  for 
more  than  two  years.  But  Ahhott,  C.  J.,  said  that  he 
should  direct  the  jury  to  presume  that  men  employed 
in  that  way  were  repjularly  paid  every  Saturday  ni^'ht, 
unless  some  evidence  was  given  on  the  part  of  the 
plaintiff  to  satisf}'  the  jury  that  the  plaintiff  had,  in 
point  of  fact,  never  heen  paid  :  and  as  no  such  evidence 
was  produced,  the  plaiiititf  was  non-suited  (m). 

lapM-  ot  time.  And  in  an  action  for  wages,  as  a  menial  servant, 
Gaselee,  J.,  ruled  that  in  the  regular  course,  if  a  servant 
has  left  a  considerable  time,  the  presumption  is,  that  all 
the  wages  have  heen  paid  (ii)  ;  and  in  another  case  (o), 
Lord  Wensleydale  said :  "  Where  a  person  serves  in 
the  capacity  of  a  domestic  servant  and  no  demand  for 
payment  of  wages  is  made  by  the  servant  for  a  consider- 
able i)eriod  after  such  service  has  terminated,  the 
inference  is  either  that  the  wages  have  been  paid  or  that 
the  service  was  performed  on  the  footing  that  no  payment 
was  to  be  made." 

BaNKRIPTCV    ok    MASTKlt. 

The  bankruptcy  of  a  niastci-  does  not  of  itself  operate 
to  dissolve  a  contract  of  hiring  (}>),  but  the  fact  of   a 


(wj)  Note  to  Srllcu  V.  Xininaii,  \  ('.  \-  1*.  HI  ;  we  also  Liirnx  v.  Xoronitieaki, 
1  J^p.  '29(1.  Ah  to  ]).nyiiieiit  ol  wii^fc.H  hy  ii  Htrnnprr  not  himself  liable  M 
co-coutrnclor,  or  ofberwi.te,  nee  Snnjmoii  v.  Ju/ifttiiffon.  1(1  V,\f.  H4h,  847. 

(«)  •Srllrii  T.  yonnaii,  I  ('.  &  1'.  .Sd.  In  h  note. to  tbif*  rase  the  reporter 
MVH  with  Irntb.  "  If  Wdnid  utten  sare  persons  preat  inrnnvenience  and 
exjH-nHc.  if,  will  II   tlii'V  paid  a  sfrvanl's  wages,  they  took  a  rejfular  reeeipt." 

(oy   tiiiiiijli  V.  /■'iiii/on,  7  Kxr.  .')(). 

(/>)  The  Hankruptry  .\ct.  INH.1  (jr)\-47  Vict.  e.  .'iJ).  provides  l)y  »<Tt.  41, 
tbnt  where  nt  the  time  of  the  present4ition  of  the  bankniptey  petition,  any 
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servant's  ceasing  to  serve  his  master,  wlien  his  master 
is  adjudicated  bankrupt,  may  show  that  the  contract 
of  service  has  been  dissolved  by  mutual  consent  (q). 

In  the  case  of  a  Hmited  company  the  appointment  of  Winding  up 
a  receiver  and  manager  in  a  debenture  holder's  action  (r)        "       ■ ' 
or  a  winding-up  order  («),   is  a  notice  of  discharge  to 
the  servants  employed  Ijy  the  company.     So  also  is  a 
resolution  for  a  voluntary  winding  up  (/). 

In  the  distribution  of  the  property  of  a  bankrupt  and  I'referential 
in  the  distribution  of  the  assets  of  an}^  compan}'  being  wages. 
wound  up  under  the  Companies  Act,  186"2,  and  the  Acts 
amending  the  same,  it  is  provided  (ii)  by  sect.  1  of  the 
Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52 
Yict.  c.  62),  that  certain  payments  shall  be  made  in 
priority  to  all  other  debts.  These  payments  include, 
together  with  certain  parochial  or  other  local  rates,  the 
following  :  "all  wages  or  salary  of  any  clerk  or  servant 
in  respect  of  services  rendered  to  the  bankrupt  or  the 
company  during  four  months  before  the  date  of  the 
receiving  order,  or,  as  the  case  may  be,  the  commence- 
ment of  the  winding  up,  not  exceeding  fifty  pounds  ;  and 
all    wages   of    any   labourer,  not  exceeding  twenty-five 


persdu  is  apprenticed  or  is  au  articled  clerk  to  the  bankrupt,  the  adjudication 
of  l);inkruptcy  shall,  if  either  the  bankrupt  or  the  apprentice  or  the  clerk 
gives  notice  in  writing  to  the  trustee  to  that  effect,  be  a  complete  discharge  of 
tlie  indenture  of  apprenticeship  or  articles  of  agreement;  and  provision  is 
also  made  for  the  repayment  of  a  reasonable  part  of  the  premium  and  for 
the  transference  of  the  indenture  of  apprenticeship  or  articles  of  agreement 
to  some  other  person,  if  it  should  be  expedient. 

iq)  Thomas  v.  Jf'il/icaiis,  1  A.  &  E.  685  ;  see  also  T/ionms  v.  Hopkins. 
•29  L.  J.,  C.  P.  187. 

(;•)  lii'id  V.  Explosives  Co.,  19  Q.  B.  D.  264.  But  circumstances  may 
exist,  as  where  the  business  is  continued  after  the  winding-up  order,  showing 
that  this  notice  of  discharge  has  been  waived,  or  that  a  new  agreement  of 
service  lias  been  made  :  lie  English  Joi)it  Stock  Bank,  3  Ec^.  341  ;  Jie  Forster, 
19  L.  R.,  Ir.  240. 

(s)  Chapman's  case,  1  E([.  346  ;  Re  Oriental  Bank.  IfarlJoicairs  Case, 
32  Ch.  D.  366. 

(t)  Shin-cf's  case,  14  Eq.  417. 

{u)  By  the  Preferential  Payments  in  Bankruptcy  .Vmendnient  Act,  1897 
(60  &  61  Vict.  c.  19),  the  debts  mentioned  in  sect.  1  of  the  Act  of  1888  shall, 
in  the  winding  up  of  a  company,  so  far  as  the  assets  of  the  company  available 
for  the  payment  of  general  creditors  may  be  insufficient  to  meet  them,  have 
priority  over  the  claims  of  holders  of  del)entui-es  or  debenture  stock  imder 
any  floating  charge  created  by  such  company. 
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pounds,  whether  payiihle  for  time  or  for  piece-work,  in 
respect  of  services  rendered  to  the  l)!inkrupt  or  tlie 
company  diiriii";  two  niontlis  l)efore  the  date  of  the 
receiving  order,  or,  as  the  case  may  he,  the  commence- 
ment of  the  winding  up.  Provided  that  where  any 
labourer  in  husbandry  has  entered  into  a  contract  for 
tlie  payment  of  a  jmrtion  of  his  wapies  in  a  hnnp  sum  at 
the  end  of  tlie  year  of  hiring,  he  shall  have  priority  in 
respect  of  the  whole  of  such  sum,  or  a  part  thereof,  as 
the  Court  may  decide  to  be  due  under  the  contract, 
proportionate  to  the  time  of  service  up  to  the  date  of  the 
receiving  order,  or,  as  the  case  may  be,  the  commence- 
ment of  the  winding  up."  The  Act  also  provides  that 
the  foregoing  debts  shall  rank  equally  between  them- 
selves and  shall  be  paid  in  full,  unless  the  pro[)erty  of 
the  bankrupt  is.  or  the  assets  of  the  company  are, 
insufficient  to  meet  them,  in  which  case  they  shall  abate 
in  equal  proportions  between  themselves  ;  and  subject  to 
the  retention  of  such  sums  as  may  be  necessary  for  the 
costs  of  administration  or  otherwise,  the  foregoing  debts 
shall  be  discharged  forthwith  so  far  as  the  property  of 
the  debtor,  or  tlie  assets  of  the  company,  as  the  case 
may  be,  is,  or  are  sufficient  to  meet  them.  The  Act 
repeals  sect.  10  of  the  l^ankruptcy  Act.  1883  (46  &  47 
Vict.  c.  r)2).  and  provides  that  the  above-mentioned 
provisions  shall  liave  effect,  so  far  as  they  relate  to  the 
property  of  a  bankrupt,  as  part  of  sect.  10  of  the 
JianKruptcy  Act,  1HH'.\. 

I'nder  former  Bankruptcy  Acts  it  has  been  held  that 
to  come  within  ])rovisions  somewhat  similar  to  those 
above  set  out,  which  an;  now  in  force,  the  engagement 
of  a  servant  must  have  been  of  a  more  permanent  nature 
than  a  weekly  hiring  (r),  but  as  thc!  wages  of  a  labourer 
or  workman,  "whether  payable  for  time  or  for  piecework," 
are  now  entitled  to  priority,  those  decisions  probably 
would  not  now  be  applicable.     Anil   under  sect.  32  of 

(r)   A>  parte  ('n.'/i/fi;  '2  Mmit.  A:   A    2f) ;  Kr  parte  Cratrfiwf,  Mont.  27<( ; 
J-Jx  parte  Grellier,  Mmit.  204. 
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the  Bankruptcy  Act,  1869,  it  was  necessary  tliat  the 
servant  should  have  been  "  in  the  employment  of  the 
bankrupt  at  the  date  of  the  order  of  adjudication,"  so  that 
it  was  held  (ic)  tliat  a  music  master  and  a  drill  sergeant 
engaged  by  tlie  term  to  attend  a  school  twice  a  week  at 
a  fixed  payment  per  hour  or  per  lesson  were  not  entitled 
to  preferential  payment.  But  there  are  no  corresponding 
words  in  the  Act  now  in  force. 

The  following  persons  have  been  held  to  be  entitled  to 
preferential  payments  under  previous  Bankruptcy  Acts  : 
the  mate  of  a  vessel  (.r) ;  a  French  teacher  in  a  school  (y), 
and  a  traveller,  engaged  at  an  annual  salary  U)  ;  but  a 
traveller  paid  by  commission  is  not  entitled  to  preferential 
payment  (a).  A  managing  director  (h)  has  been  held  not 
to  be  a  servant  of  a  limited  company  within  the  meaning 
of  this  enactment. 

Where  employers  made  deductions  from  their  work- 
men's wages  which  were  not  valid  deductions  under  the 
Truck  Act,  1881,  and  the  employers  afterwards  became 
bankrupt,  it  was  held  (r)  that,  there  having  been  no  valid 
payment  of  their  wages,  the  workmen  were  entitled  to  be 
paid  in  full  out  of  the  bankrupts'  estate  the  amount  of 
the  deductions,  as  unpaid  wages. 

The  provision  as  to  clerks    is   not    limited    to  trade  who  are 
clerks,  nor  is  it  necessary  that  the  trading  should  have  ^^""'^^• 
continued  during  the  whole  of  the  period  for  which  wages 
are  claimed  (d). 

A  trader  borrowed  550/.  under  an  agreement,  by  which  Ex  parte 
the  lender  was  to  become  his  clerk  at  a  salary  of  222Z.  10.^-.      '^'"*' 
per   annum,   the   trader   to   produce   his    accounts  and 
balance  sheet  to  the  lender,  who  was  to  collect  debts  and 


(«')  Ex  parte   Walter.  Re  Heath,  15  Eq.  412. 
{x)  Ex   parte  Homborg,  2  Mont.  D.  &  D.  642. 
(y)  Ex  parte  CoUi»et,  1  Bank.  &:  Ins.  Eep.  82. 
(;)  Ex  parte  Xeal,  Mont.  &  M.  194. 
(a)  Ex  parte  Siiiiinons.  30  L.  T.,  0.  S.  311. 

{b)  Hoplcinson    v.    Keuspaper    Proprietary    Syjidiratc,    Limited,    (1900) 
2  Ch.  349. 

(c)  Ex  parte  Cooper,  Re  Morris,  26  Ch.  D.  693. 

(d)  Ex  parte  Gough,  Mont.  &  B.  417. 

M.S.  12 
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alone  ilniw  clu'iiiios.  If  the  iKilunce  was  in  tho  trader's 
lavour  at  any  time,  lie  mif];lit  draw  to  the  amount  of  it. 
On  payment  of  the  loan,  or  on  i)roceedinfrs  beinjj;  taken 
to  recMner  it.  the  agreement  was  to  be  at  an  end  ;  the 
lender  to  have  the  option  of  becomin*?  a  partner.  The 
trader  became  bankrupt,  and  it  was  held  that  the  lender 
was  a  clerk,  and  entitled  to  three  months'  salary  in  full, 
under  12  I'c  1:}  Viet.  c.  lOfi,  s.  1(')H ;  and,  also,  that  his 
havin«;  been  absent  from  business,  owin^'  to  ill  healtli,  for 
the  three  months  immediately  preeedin<^  tlie  bankrii])tcy, 
with  the  bankrupt's  leave,  did  not  takeaway  th  s  rifjht  (e). 
J: J-  parte  A.  entered  the  service  of  B.,  as  bookkeeper  and  cashier, 

Jfirk-,/1.  jjj  1H44,  and  remained  till  December,  1848,  without  any 

a;^reement  beinj];  made  as  to  the  amount  of  his  salary, 
but  he  drew  small  sums  from  time  to  time.  A.  stated 
that  in  December,  1848,  it  was  agreed  between  him  and 
B.  that  his  salary  should  be  at  the  rate  of  250/.  per 
annum  from  1844,  and  that  the  reason  why  no  arrange- 
ment was  made  before  was,  that  B.  was  making 
experiments  in  a  manufacture,  from  which  he  hoped  to 
derive  a  large  fortinie,  out  of  which  A.  expected  to  be 
paid.  B.  became  iiankrupt  in  Fcliniary,  184i»,  and  A. 
was  allowed  to  prove  for  his  salary  ( /'). 
Colliers'  Where    coal    proprietors    employed    colliers   to   whom 

•irawers.  work  Wiis  let  otV  at  so  much  per  score  baskets,  and  each 

collier  had  a  drawer  attached  to  him,  it  was  held  that  as 
the  drawers  could  not  have  maintained  an  action  against 
the  proprietors  for  their  wages  they  were  not  entitled  to 
wages  undi  r  12  i^-  I'.i  Vict.  c.  IOC),  s.  UV.)  (//). 
Where  n  In  the  event  of  a  company  being  wound  up  under  the 

.onipiinv  Companies  Act,  18i;2,  all  debts  i)ayable  on  a  contingency 

wound  up.  '  '  ^     -^  t-<        J 

and  all  claims  against  the  company,  present  or  future, 
certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  are  by  sect.  ir)8  of  tbat  Act  ailmissible  to 
proof  against  the  comimny. 


(r)  JEr  parte  ffarri/i,  1  De  O.  166. 

If)  Kx  parlr  Iltrktn,  19  L.  J..  Hank.  H. 

(^)  Kr  parte  Ball,  3  Do  G.,  M.  &  (».  lor). 
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So  where  a  company  engaged  M.  to  act  as  their  agent 
for  five  years  at  a  fixed  salary,  and  also  for  a  commission 
of  ten  per  cent,  on  the  net  profits  in  each  year,  and  the 
company  was  wound  up  before  the  end  of  the  five  years, 
it  was  held  that  M.  was  not  entitled  to  any  compensation 
for  loss  of  commission  during  the  unexpired  part  of  the 
five  years  (//).  But  in  another  case  U),  where  a  company 
engaged  D.  and  G.  to  act  as  their  commercial  travellers 
for  three  years  in  a  certain  district,  but  was  wound 
up  before  the  end  of  the  three  j^ears,  Bacon,  Y.-C, 
held  that  D.  and  G.  were  entitled  to  compensation  in 
respect  of  commission  for  the  unexpired  part  of  the  three 
years,  distinguishing  the  case  from  Madure's  case. 

Death  of  Master. 

By  the  death  of  the  master  (_;')  the  contract  is  at  an  Discharges 
end,  and  the  servant  is  discharged  {k)  unless  the  contrary  "^"^^'^"^  • 
is  stipulated  by  the  terms  of   the  contract  (/)  ;  and  the 
sureties  to  a  bond  for  the  faithful  service  of  the  servant 
are  released  (;/0-     -^iid  it  seems  that  where  there  is  no  w'here  con- 
custom  upon  the  subject  which  can  be  imported  into  the  tract  for  an 

'■  ■'  _        _  -^  entire  year  s 

contract,  and  the  service  is  under  an  entire  contract  for  a  service^ servant 
year's  service  and  a  year's  pay,  if  the  master  dies  in  the  entitleTtcf 


any 
Avases. 


(h)  Re  E»(/Ush  and  Scottish  Marhic  Insurance  Co.,  ^laclurcs  Claint, 
.  R.,  o  Ch.  737. 

(•)  Re  Patent  Floor  Cloth  Co.,  Bean  and  Gilbert's  Claim,  -il  L.  J., 
Ch.  476. 

{j)  As  to  the  effect  of  the  death  of  a  partner,  see  Phillips  \.  Alhumbra 
Palace  Co.,  (1901)  1  Q.  B.  59,  cited  ante.  Chap.  I. 

(k)  Wentw.  Off.  Ex.  141,  14th  edit.;  Wms.  Exors.  722.  But  it  was 
held  that  a  pauper  gained  a  settlement  by  serving  out  the  year  with  the 
executors  of  the  master,  who  died  in  the  middle  of  the  year  ;  on  the 
ground  that  the  service  to  the  executors  was  a  coutimiance  of  the  same 
service  and  not  a  new  contract:  R.  v.  Ladock,  Burr.,  S.  C.  179;  Jackson  v. 
Bridge,  12  Mod.  650.  A  contract  of  apprenticeship,  in  so  far  as  it  was  a 
personal  contract,  is  put  an  end  to  bv  the  death  of  tlie  master.  R.  v.  Peek, 
1  Salk.  66;  Baxter  v.  Bnrfield,  2  Sti-.  1266;  Bac.  Abr.  '-Master  and 
Servant,"  G.  As  to  the  liability  of  the  apprentice  to  serve  the  executors, 
see  Cooper  v.  Simmons,  5  L.  T.,  N.  S.  712.  It  may  be  convenient  to 
mention  here  thit  if  A.  hires  B.  to  serve  C.  and  C.  dies,  B.  is  only  entitled 
to  wages  up  to  the  time  of  C.'s  death:  Tai/lor  v.  Caldwell,  32  L.  J.,  Q.  B. 
164;  jyoiV,  p.  186. 

(/)  Farrou-  v.  jnison,  L.  R.,  4  C.  P.  744. 

(ill)  Barker  v.  Parker,  1  T.  R.  287. 
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niidillt'  of  tlu'  vt'iir  the  servant  is  not  lef:;;ally  iiititled  to 

aui/  wa^'es  for  a  hrokeii  period  of  service. 

f'oHMtrssf/  Thus,  where  (//)  deht  was  hrou;^ht   u\hi]\  a  writiii;^,  hj 

ThrZmortoH      ^^'"'^'li  ^he  defendant's  testator  had  appointed  the  phiin- 

tilfs  testator  to  receive  his  rents,  and  promised  to  pay 

him  100/.  pir  anninii  for  his  service,  the  phiintiflf  showed 

that    tlie   defendant's    testator  died    tln-ee-(juarters  of  a 

year  after,  diirinji;  whicli   time   he  served  liim,  and  he 

demanded  75/.  for  three  (juarters  ;  after  judj^ment  for 

the  phiintitT  in  the  Common  Pleas,  the  defendant  hrought 

a  writ  t)f  error,  and  it  was  ar<^ued  that  without  a  full 

year's    service   nothiu}^    could   he   due,    for  that  it  was 

in  nature  of  a  condition  precedent,  that  it  heing  one 

consideration  and  one  deht,  it  could  not  he  divided ;  and 

the  Court  of  King's   Bench  were   of    that  opinion,  and 

reversed  the  judgment. 

Where  tlicn-  "Where,  however,  there  is  a  custom  ai)plicahle  to  persons 

to  thar.ff.rt.     JJ^  the  situation  in  which   the  servant  was,  as  there  is 

arvant entitled  ^yitli    regard   to  domestic  servants,   who   are   generally 

to  wages  for  •,,  -ii  p,  •  , 

actual  senice.  consulered  entitled  to  wages  foi-  the  time  they  serve, 
though  the}'  do  not  continiu;  in  the  service  during 
the  whole  year,  the  servant  would  prohahly  he  held 
entitled  tf)  re(;over  wages  for  the  period  of  actual  ser- 

So  where  vice  (c).    And  it  is  conceived  that  in  all  cases  where  the 

<'ontriict  not  ,,•  ,  ,.  i         i     t  11  » 

for  an  entire      contract   IS  iiot  an   entire  contract    for  a  whole  years 

year.  service    on    one   side,  and   a   whole    year's    pay   on    the 

other,  a  servant,  whos(!  master  dies  in  the  middle  of  a 

year,  might  recover  his  wages  for  the  hroken   p«'riod  of 

service,  upon   principles  similar  to  those  wliicli  allow  a 


{11  j  (oiiii/i.-.-  ff  rii/mnitt/i  V.  Tlirntiiiwrtoii,  1  Snlk.  0.5  :  soc  EMrrton  v. 
Kmmriin,  (J  ('.  Is".  Kid.  Ill  ll'InwiipW  Hi(yl,i.i  (I,.  K..  0  V..  V .  7H),  wliere 
by  nn  «|)j)rentiee5liip  deed  A.  was  to  srrve  \\.  and  It.  to  teaeh  A.  for  a  t4'mi 
of  yearn,  lint  there  was  no  iirovi!«ion  a«  to  service  to  15. 's  cxecntorH  or  return 
of  preniiiini.  an<l  l>.  died  during  the  term,  it  was  held  that  no  action  for 
damage)*  or  for  money  luid  and  reccivi-d  lay  against  H.'s  execiitont  for  a 
return  of  nnv  jiortion  of  tlie  premium  ;  dissenting  from  Ilxrxt  v.  'foUon, 
2  Mac.  &  fJ.  KM.  in  whi<h  I.ord  Cottcnhani  liad  held  dilFerenlly  in  the  cnnv. 
iii  an  nrti(  led  clerk  to  an  atlorni'V.  Il'/unnip  v.  Ilin/Jirn  has  Iteeii  followe<l 
in  J-ffHM  V  fan;  2H  Ch.  D.  '••09.  !5ee  nl^o  I./,,,,.,/,!  v.  //,„„/.  (1S91) 
1  Q.  B.  431. 

ill)  Sec  Cutter  v.  J'oicr/f,  poat,  p.  18H. 
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servant,  wrongfully  discharged,  to  treat  the  contract  as 
rescinded,  and  sue  for  his  wages  for  the  period  of  actual 
service  (p). 

The  Apportionment  Act,  4  &  5  Will.  4,  c.  22,  would  not  Apportion- 
in  general  apply  to  cases  of  hiring  and  service  {q).  ^        ^ ' 

The  executors  or  administrators  of   their  master  are  Master's 
the  persons  to  whom  servants  must  look  for  payment  of  ^^^^es.*'^''  ^^^ 
their  wages,  after  his  decease. 

It  is  stated  by  some  authorities  (/•),  that  the  wages  of   Qucri/, 
domestic  servants  and  of  labourers  are  entitled  to  pre-  entitled^ t^*^"^^ 
ference  over  other   debts  of   the   deceased.      But   it  is  preference  over 
difficult  to  point  out  any  legal  ground  on  which  such 
preference  can  be  claimed  in  England  (s),  though  they 
are  entitled  to  priority  in  France  (t). 

The  subject  of  legacies  to  servants,  and  how  far  such  Legacies  to 
legacies  operate  to  extinguish  the  servant's  claim  to  wages,   ^^'^^^^  ^^ 
will  be  treated  of  hereafter  in  a  separate  Chapter  [ii). 

Where  a  farm  servant  left  his  wages  from  time  to  time  Wages  left  in 
in  his  master's  hands,  and  it  was  agreed  l)etween  them  i"Jterest*^^^'''^^^'^' 
that  the  debt  thus  due  should  carry  interest,  and  the 
master  died,  having  b}^  his  wdll  given  all  his  real  and 
personal  property  to  his  wife,  out  of  which  he  desired 
that  she  would  discharge  all  his  legal  debts ;  it  was  held, 
in  a  suit  for  the  administration  of  his  estate  in  Chancery, 
that  the  Statute  of  Limitations  did  not  operate  as  a  bar 
to  arrears  of  interest  upon  the  sum  left  by  the  servant 
in  his  master's  hands  (r). 

{p)  Ante,  p.  157. 

Iq)  Loioides  v.  IaivI  of  Sf  am  ford,  18  Q.  B.  425. 

{)•)  2  Bl.  Comni.  oil, "citing"!  Boll.  Abr.  927. 

(»)  2  Wms.  Exors.  875,  0th  ed.  It  may  be  here  mentioned  as  a  caution 
to  servants,  tliat  upon  the  death  of  their  master  the  only  persons  entitled  tn 
deal  with  his  personal  pi-operty  are  his  legal  personal  representatives,  that  is, 
his  executors  if  he  has  left  any ;  or,  if  not,  his  administrators  ;  and  that 
in  a  case  where  a  housekeeper,  on  her  master's  death,  without  leaving  any 
executors,  applied  certain  cash  in  the  house,  and  the  produce  of  the  sale  of 
some  of  her  master's  property,  to  the  payment  of  the  expenses  of  his  funeral 
and  other  expenses,  without  any  authority  to  do  so,  she  was  afterwards  held 
liable  to  an  action  at  the  suit  of  the  widow  and  administratrix  for  the  money 
so  receivtd  and  applied.     U'llchmaii  v.  ,Starffis,  13  Q.  B.  5o2. 

{t)  Code  Civ.  liv.  iii.  tit.  xviii.  ch.  ii.  s.  1.  2101. 

(m)  See  the  last  Chapter  in  the  Book. 

{v)  Shiver  v.  Jilourr,  28  L.  J.,  Ch.  181. 
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1  )i:i'ArLr  oi"  Si;u\ant. 

Servant  \\  Iicii   a    st'i'vaiif ,    whose    \va;j;('S    arc    due    juTitxIiiiilli/, 

fnult'°or "  refuses  to  perfoini  his  part  of  tlie  contract,  and  serve 

ri^'httully  l,is  master  in  tlie  manner  contracted  for,  or  so  conducts 

discharptHl.  ,   .  ^r    x^      a       ^  ■       •         •  •     i    •        t      i 

entitled  to  m>     Juniself  that  the  master  is  justined  ni  discharpnig  him 
wages.  witliout  notice,  he  is  not  entithnl  to  he  paid  anif  wages  for 

that  portion  of  time  during  whicli  lie  has  served  since 
the  hist  periodical  payment  of  wages  (ir).  That  is  to 
say,  if  a  servant  whose  wages  are  only  due  yearly 
ahscond  from  his  master,  or  is  rinht/idli/  discharged 
hefore  the  exi>iration  of  the  year,  lu;  could  recover 
nothing  for  services  rendered  previous  to  such  departure 
or  discharge.  And  the  same  priiu'ii)le  would  apply  to 
the  case  of  a  (piarterly,  monthly  or  weekly  hiring.  In 
any  of  such  cases,  if  the  servant  fail  to  perform  his  part 
of  the  contract,  or  he  rightfully  discharged  (.r)  at  anj* 
intervening  period  hetween  the  days  when  his  wages  are 
due,  he  can  recover  nothing  for  the  broken  period  of 
service.  This  is  upon  the  principle  that  the  contract 
was  an  entire  contract,  and  the  performance  of  the  ser- 
vice for  the  irholc  time  agreed  upon  was  in  the  nature  of 
a  condition  pncnlciit  to  the  right  to  recover  (oni  wages. 
It  is  a  general  rule,  applicahle  to  all  contracts,  that  (//) 
where  the  plaintiff  has  contracted  to  do  an  entire  work 

(/<•)  Sfi-  Dftlt.  Jnst.  ell.  .')8,  p.  129,  wlicrc  it  is  said,  "If  n  strviint  of  hig 
own  accord  AvM  drjiart  troni  his  niastcr  lictoie  liis  time  cx])ii'c<l,  lie  shall 
low  all  his  \va;;c<":  ll'iilnli  v.  Jl'ti/ln/,  I,.  ]{..  !)  (^  11.  3()7  ;  S.nnidrrs  v. 
U'hittU,  :{:{  I,.  T..  .\.  S.  Hlfi;  (nn/Moi  V.  U'aiMjii.  :i I  I,.  'I".,  X.  S.  143. 
Where  hy  the  rules  of  a  cotton  mill  any  ]terson  ahscntinj,'  himself  wn«  to  give 
notiie  to  the  overlooker,  and  in  default  all  waives  then  earned  were  to  be 
forfeited,  and  a  weaver  having  o1itaine<l  leave  tor  half  a  dav,  promising  to 
ri'tnm  next  moming,  did  not  rrturn  till  the  afttrnoon,  she  was  held  nut  t(> 
lorfeit  her  wat,'f>.      7>////<.c  v.  din-,  ;{0  I,.  .1.,  M.  ('.  201. 

(x,  Sec  Itowen,  J..  J.,  in  /limfou  Ilrrp  Srii  ]-'u%liuiij  .V  Iir  Cu.  V.  AnnfH, 
:(0  Ch.  I).  .'J.'t!',  litcd  in  the  jjreeeding  Chapter,  ns  to  what  caune  will  jnRtify 
the  diitcharge  of  a  servant. 

(it)  Applrhij  v.  Mijfin,  I,.  U.,  2  (.'.  I',  fiol,  followed  in  h'nrmaii  Si'  f-o. 
I'ropnrtarit,  LimUrtl  v.  LidilrKiMe,  (1}U)(»|  A.  ('.  IJIO.  So  in  Thr  Mailrat, 
(18{»H  IV  !)0.  where  the  pl.iintiffHajrriM-d  to  tow  the  defendant's  ship  from  K.  to 
S.  for  a  tixi-4l  sum,  hut  thi'  Inllilnn-nt  n|  tiieir  a^^rt'cnieut  hecfimi'  impossible 
owiiijr  to  ( ircnmstances  lor  \vhi<h  neiiiier  party  was  to  blame,  il  was  held  that 
the  idiiintitft  were  not  tutitlcd  to  recover  on  a  ijunulinn  »iriui(  fr)r  any 
porfi'pn  ol  the  towage.     Anil  see  note  to  Ciittrr  v.  rrmrl/,  2  Sm..  I..  ('.  1. 
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for  a  specific  sum  he  can  recover  nothing  unless  the 
work  he  done,  or  it  can  be  shown  that  it  was  the  defen- 
dant's fault  that  the  work  was  incomplete  (.:),  or  that 
there  is  something  to  justify  the  conclusion  that  the 
parties  have  entered  into  a  fresh  contract  (^0- 

Thus,  in  an  action  (/>)  for  wages  for  work  performed  l>y  jinjie  v. 
the  plaintiff,  who  was  a  seaman  on  hoard  the  defendant's  Jt'''iii'i»^""- 
ship  during  a  voyage  from  Altona  to  London,  where  it 
appeared  that  the  service  was  under  an  agreement,  by 
which  the  plaintiff  agreed  to  serve  from  Altona  to  London 
and  hack  (ir/aui,  and  there  was  an  express  stipulation,  by 
which  the  plaintiff'  was  bound  to  demand  no  wages  till  the 
conclusion  of  the  voyage,  the  plaintiff"  was  nonsuited 
on  the  ground  that  the  contract  remained  unperformed 
and  unrescinded,  and  the  plaintiff'  should  have  sued  the 
defendant  upon  the  contract,  and  the  nonsuit  was  held 
right  by  the  Court  of  King's  Bench. 

Upon  similar  principles,  in  a  variety  of  cases,  servants 
who  have  been  yhjliifulbj  discharged,  and  have  afterwards 
sued  their  late  masters  for  wages,  have  failed  to  recover 
anything. 

Thus,  in  an  action  (r)  brought  by  a  i/mrlij  .'^errant  to  a  spaiux. 
farmer,  to  recover  wages  for  his  service  from  Michaelmas  -^»"<*"- 
to  July,  when  he  was  discharged  under  circumstances 
which  were  held  to  justify  his  discharge,  it  was  held  that 
he  could  not  recover  anything.  And  Lord  Ellenl)orough 
said,  "If  the  contract  be  for  a  year's  service,  the  year 
must  be  completed  before  the  servant  is  entitled  to  be 

(;)  O'Ncil  V.  Jrmstrom/  ^S'  <'"■,  (1895)  2  (i.  B.  418.  There  the  plaintiff 
contracted  with  the  deteudauts,  as  agents  for  the  Japanese  Government,  to 
.serve  as  one  of  the  crew  on  board  a  Japanese  war-ship  from  the  Tyne  to 
Yokohama  for  a  fixed  sum.  On  the  voyage  war  was  declared  by  Japan 
against  China,  and  the  plaintiff  thereupon  refused  to  continue  to  serve.  In 
an  action  by  him  for  wages  it  was  held  that  as  t'lte  declaration  of  war  by  the 
defendants'  principals  would  expose  the  plaintiff  to  greater  risks  than  lie  had 
contracted  to  run,  he  was  justified  in  leaving  the  ship  and  claiming  his 
stipulated  wages. 

{(t)  As  to  the  evidence  necessary  to  support  a  claim  founded  on  a  new 
implied  contract,  see  Sumplcr  v.  Hedges,  (18&8)  1  Q.  B.  673,  cited  ante. 

(b)  IluUey.  Heiglitmaii,  2  East,  145;  and  see  2  Smith's  L.  C.  16.  See 
also  Beale  v.  Thotnp.son,  4  East,  546  ;  Applchij  v.  Bods,  S  East,  300  :  Jesxe 
v.  Roy,  1  C,  M.  &  R.  316. 

(e)  Spain  v.  Arnott,  2  Stark.  256;   Uohnison  v.  Hhidnion,  3  Esp.  235. 
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TuiHrr  V. 

Jlof'iiitoH. 


JUdfltca;/  v. 
Jluiigerfoni 
Mitiket  Co. 


Lillfl/  V. 

J-Jltcin. 


Except  ill 
respect  of 
|>cno<lical 
payments 
iircnic<l  due. 

Tuylor  V. 
I.a>rd. 


paid."  Lord  TtMiU'rden  aftt'iwiirds.  on  two  occasions  (//), 
exi)ressed  a  similar  opinion.  And,  upon  llie  authority  of 
tliese  cases,  Lord  Denman  nonsuited  a  servant  who, 
having  Ix'on  properly  discharp^ed  (as  was  admitted),  after- 
wards l>rou<.^ht  an  action  for  wa;^es  durin<j;  a  broken  period 
of  service,  and  the  nonsuit  was  held  rij^ht  hy  the  Court 
of  Kinf]j's  l?ench((').  'i'he  principle  on  which  these  cases 
were  decided,  was  afterwards!  /)  a[)plied  to  the  case  of  a 
clerk  of  a  puhlic  company,  whose  salary  had  heen  paid 
<lii<irtirlii,  and  who,  having'  heen  discharj^ed  for  impropj-r 
conduct  some  little  time  after  the  quarter-day,  was  held 
not  to  be  entitled  to  recover  anything  for  the  period 
which  had  elapsed  since  the  last  periodical  payment  of 
his  salary.  In  his  jud^jment,  in  that  case.  Lord  ])enraan 
said,  "  'rnr/icr  v.  linliiiisoii,  and  many  other  cases,  have 
shown  that  if  a  party  hired  for  a  certain  time,  so  con- 
duct himself  that  he  cannot  j^ive  the  consideration  for 
his  salary,  he  shall  forfeit  the  current  salary  even  for 
the  time  during,'  wliidi  he  has  served." 

And  in  a  sui)se(puMit  case  (//),  in  which  an  action  was 
hnmght  l»y  a  wa<4j.,'oner  and  seivant  in  hushandry  (who 
left  his  work  and  was  afterwards  sinnmoned  before  a 
maf^istrate  under  the  statute  (now  lepealed)  4  Geo.  i, 
c.  84,  s.  3,  and  by  him  dischar^jed  from  the  service)  against 
his  master,  it  was  held  that  he  could  not  recover  wages 
for  the  time  of  his  actual  service,  as  he  was  bound  to  give 
a  whole  year's  service  before  earning  any  wages,  and  broke 
his  contract  l)y  leaving  the  service  before  the  year's  end. 

Jiut  default  of  the  servant  after  the  day  on  which  a 
periodical  paynunt  of  wages  accrued  due  would  not  deprive 
him  of  his  right  to  recover  such  periodical  puynuMit — 
would  not  divest  a  vested  ri-lit.  In  a  case  (//),  therefore, 
in  which  it  was  part  of  the  engagement  of  the  plainlifT 
that  he  should  remain  in  charge  of  a  vessel  which  was  to 

(«/)  Htilltiimi  V.  nnnhinin,  2  C  k  V.  '.10;  Atkiit  v.  Arlnu,  4  V.  &  V.  208. 

(e)   Tiinin  \.  l(i,l,n,»n„,  5  I{.  \-  Ad.  7«'.l. 

(/)  Iliilinitiifw  ll-iufir,f„r<l  MaikrI  In.,  .'(  .\.  A:  E.  171. 

(ff)    I.'llnt  V.  Khrni,  '\\\l  W.  742. 

\h)   Tn>il,„  V.  Land,  1  H.  A:  \.  207. 
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sail  on  a  trading;  and  explorhifi;  expedition  to  the  Niger 
during  the  whole  voyage;  but  the  pay  was  to  be  "a  fixed 
pay  of  50/.  per  month,"  and  the  plaintiff  in  the  middle 
of  the  voyage  refused  to  proceed ;  the  Court  held  that  he 
was  entitled  to  recover  the  monthly  wages  which  accrued 
before  his  refusal;  Pollock,  C.  B.,  saying,  "There 'per 
month'  means  'each  month,'  or  'monthly,'  and  gives  a 
cause  of  action  as  each  month  accrues,  wdiich  once  vested 
is  not  subsequently  lost  or  divested  by  the  plaintiff's 
desertion  or  abandonment  of  his  contract.  The  words  are 
plain,  and  no  mercantile  man  could  doubt  what  was  meant. 
But  further,  if  this  meaning  is  not  given,  the  result  would 
be  that  had  the  plaintiff  died  or  the  voyage  failed,  at  the 
last  moment  nothing  would  be  payable  by  the  defendant, 
because,  according  to  his  contention,  the  performance  of 
the  entire  work  contracted  for  was  a  condition  precedent 
to  the  right  to  receive  anything." 

And  a  similar  decision  was  given  in  another  similar  jintton  v. 
case  (/),  where  the  ship's  articles  provided  for  "amount   '-^''(""P^^^'- 
of  wages  per  calendar  month  ";  and  the  plaintiff  recovered, 
although  he  was  left  behind,  through  his  own  negligence, 
at  one  of  the  places  at  which  the  ship  stopped  before  the 
completion  of  the  voyage. 

By  the  Army  Act,  1881  (j),  it  is  enacted,  "  (1)  A  soldier  Servants 
of  Her  Maiesty's  regular  forces  shall  not  be  liable  to  be  ^■"li*:*!'^?  »* 

•*       -^  o_  _  soldiers. 

taken  out  of  Her  Majesty's  service  by  any  process,  execu- 
tion, or  order  of  any  Court  of  law  or  otherwise ;  or  to  be 
compelled  to  appear  in  person  before  any  Court  of  law, 
except  in  respect  of  the  following  matters,  or  one  of 
them  (that  is  to  say) — 

"  (a)  On  account  of  a  charge  of  or  conviction  tor  crime;  or 
"  (b)  On  account  of  any  debt,  damages,  or  sum  of  money 
when  the  amount  exceeds  30/.  over  and  above  all 
costs  of  suit. 


((')  Jlntfo)/  V.  Thonipsun,  L.  11.,  4  C.  1'.  S.^O.  See  also  Stuhh.-i  v.  Holt/ucll 
Itdihcaij  Co.,  pout,  p.  189. 

(./)  4-t  it  4.')  Vict.  c.  ')S,  s.  144,  and  see  sect.  9G  as  to  apprentices  and 
indentured  labonrers  in  a  colony. 


isr. 
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"  (2)  \'\)v  the  puriJOSL'S  of  lliis  sin-tiuii  ;i  crime  shall 
mean  a  felony,  niisdenieaiior  or  other  crime  or  offence 
punishahle,  according  to  tlie  law  in  force  in  that  part  of 
Her  Majesty's  dominions  in  which  such  soldier  is,  with 
tine  or  imprisonment  or  some  greater  i)unishment,  and 
shiili  not  include  the  offence  of  a  juMson  ahsenting  himself 
from  his  service  or  neglecting  to  fulfil  his  contract,  or 
otherwise  misconducting  himself  respecting  his  contract." 

I')Ut  there  seems  to  be  no  provision  in  the  Army  Act, 
as  there  was  formerly  in  the  ^futiny  Act  (/.),  authorizing 
the  justice  before  whom  a  recruit  is  attested  to  adjudge 
him  a  reasonai)le  proportion  of  his  wages  for  the  time  he 
has  actually  served. 


Executors  not 
liat)le  on  I'ln- 
tracts  for 
personal 
servicis. 

T(t!//of  V. 
Caldirtll. 


l)i;\rii    oi'  Si:n\ANi'. 

The  executors  of  a  servant  are  not  liablu  u[»o)i  a  contract 
for  personal  services,  there  being  an  implied  condition  in 
such  contracts,  that  if  the  servant  shall  die  this  contract 
shall  be  considered  as  discharged.  JJlackburn.  .1.,  in  a 
case  (/)  that  has  freciuently  been  cited  with  approval  used 
the  following  words  : 

"  'riiLie  is  a  cla>s  of  cdiitracts  in  wliicli  a  person  1>iii<ls  himself  to  do 
snnietliing  which  re<|uirfs  to  Ix- i»crfoinR'<l  by  him  in  person:  and  such 
promises.  *•.//.,  i)roniises  to  marry  or  jiromixcK  to  xrrvr  for  a  mitiiu  tinir. 
.•ire  never  in  jxaetice  <|iialilied  by  an  express  exception  of  the  death  of 
the  party  ;  and  therefore,  in  such  cases,  the  contract  is  in  terms  broken 
if  the  promisor  dies  before  fullihnenl.  Yet  it  was  very  early  determined* 
that  if  the  |>erformance  is  pei-sonid  the  executors  arc  not  liable  :  Ilydr  v. 
Dfiin  of  Wiiiihor  («<).  .'<ee  2  Williams  on  Kxecutors,  l.'tGO,  where  a  very 
apt  illiiHtnilion  is  ^iveti.  'Thus,'  says  the  Icirned  author,  'if  an 
author  undertakes  to  compose  a  work,  and  dies  before  completinjf  it,  his 
executors  arc  discharged  from  this  contract  ;  for  the  underlakinj:  is 
merely  personal  in  its  nature,  and  by  the  intervention  i>f  the  contractor's 
dentil  has  U'come  impossible  to  Ik'  j»crfornie<l.'  For  this,  he  cites  a 
dictum  of  I^>rd  I.yndhiirst  in  .Unrn/mll  v.  HronHhiirxt  («),  and  a  case 
mentioned    by    I'attcson.    .1.,  in    Wriit worth    v.    Cooh  (/>).      In    IIoll   v. 


^X,   S..C  22  Vict,  r   -I,  n.  03. 

(A)    r<i>il;r  V.   fiilfiirrif,  .'J   !».  A:  S.  S2r,. 

(m)  ("ro    Kli/.  .'i.j'J. 

(«)  1  Tvrw.  :»J9. 

(o)   10  A.  \-  E.  4.') :  S  I,.  .1.,  Q.  U.  2:J0. 


DEATH    OF    SKRVANT.  IHI 

Wright  {p),  Croni|)toii,  .1..  in  his  judgiiiciit,  puts  iiiiothcrcase.      '  Wlierc    Taylor  v. 
;i   contract  depends  upon   personal  skill,  and  tiic  act  of  God  renders  it    Caldwdl. 

impossible  ;  as,  for  instance,  in  the  case  of  a  painter  employed  to  paint  a 
picture,  who  is  struck  blind,  it  may  be  that  the  performance  mifjfht  be 
excused.'  It  seems  that  in  those  cases  the  only  ground  on  which  tlie 
parties  or  their  executors  can  be  excused  from  the  conseciuences  of  the 
breach  of  contract  is,  that  from  the  nature  of  the  contract  there  is  an 
implied  condition  of  the  continued  existence  of  the  life  of  the  contractor  : 
and  perhaps,  in  the  case  of  the  painter,  of  his  eyesight.  In  the  instances 
just  given  the  person,  the  continued  existence  of  whose  life  is  necessary 
to  the  fulfilment  of  the  contract,  is  himself  the  contractor  ;  but  that  does 
not  seem  in  itself  to  be  necessary  to  the  application  of  the  principle,  as  is 
illustrated  by  the  following  example  :  In  the  ordinary  form  of  an  ap[)ren- 
tice  deed,  the  apprentice  binds  himself  in  unqualified  terms  to  serve  until 
tiie  full  end  and  term  of  seven  years  be  fully  complete  and  ended,  during 
which  term  it  is  covenanted  that  the  apprentice  his  master  'faithfully 
shall  serve';  and  the  father  of  the  apprentice,  in  equally  unqualified 
terms,  binds  himself  for  the  performance  by  the  apprentice  of  all  and 
every  covenant  on  his  part  (sec  the  form  2  Chitty  on  Pleading,  342.)  It 
is  undeniable  that  if  the  apprentice  dies  within  the  seven  years,  the 
covenant  of  the  father  that  he  shall  perform  his  covenant  to  serve  for 
seven  years  is  not  fulfilled,  yet  surely  it  cannot  be  that  an  action  would 
lie  against  the  father.  Yet  the  only  reason  why  it  would  not  is  that  he  is 
excused  because  of  the  apprentice's  death  [ij).  These  are  instances  where 
the  implied  condition  is  of  the  life  of  a  human  being,  but  there  are  otliers 
in  which  the  same  implication  is  made  as  to  the  continued  existence 
of  a  thing." 

His  lordship  gave  several  examples:  and  added, 

■•  The  ))riuciple  seems  to  us  to  be,  that,  in  contracts  in  which  the 
performance  depends  on  the  continued  existence  of  a  given  person  or 
thing,  a  condition  is  implied  that  the  impossibility  arising  from  the 
perishing  of  the  per.son  or  thing  shall  excuse  the  performance.  In  none 
of  these  cases  is  the  promise  in  words  other  than  positive,  nor  is  there  any 
express  stipulation  that  the  destruction  of  the  person  or  thing  shall  excuse 
the  performance ;  but  that  excuse  is  by  law  implied,  because,  from  the 
nature  of  the  contract,  it  is  apparent  that  the  parties  contracted  on  the 
Ijasis  of  the  continued  existence  of  the  particular  jterson  or  chattel.'' 

Where  the  death  of  a  servant  prevents  his  performing;  "Wages, 
his  part  of  the  contract,  and  completing  the  period  of 
service  agreed  upon,  and  l)y  the  terms  of  his  contract  his 

(/>)  E.,  B.  &  E.  746  ;  27  L.  J.,  Q.  B.  34o. 

[q]  See  lioast  v.  Firt/i,  L.  R.,  4  C.  P.  1;  ante,  p.  98;  where  upou  tlu' 
principle  of  Taylor  v.  Caldurll,  permanent  illness  of  an  apprentice  was  held 
to  he  a  good  answer  to  an  action  of  covenant  on  the  apprenticeship  deed.  And 
a  contract  of  personal  service  was  held  to  he  put  an  end  to  by  the  lunacy  of 
the  servant :    Grove  v.  Johnston,  24  L.  K.,  Ir.  352. 


lUcfll. 
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\Viij:;es  were  to  be  paid  only  at  the  end  of  his  term  of  ser- 
vice, his    representatives   can  recover   nothing    for   thr 
hroken  jx'riod  of  service. 
( litter  V.  Thus  ((f)  where  P..  Ix-ing  at  Jamaica.  suhscril)ed  and 

(h'hvered  to  ('.  the  following  note: — "  Ten  days  after  the 
ship  (iorrnmr  J'i(n\if,  myself  master,  arrives  at  Liverpool, 
I  promise  to  pay  to  Mr,  T.  Cutter  the  sum  of  thirty 
guineas,  provided  he  proceeds,  contiinies  and  does  his 
duty  as  second  mate  in  the  said  ship  from  hence  to  the 
port  of  Liverpool."  ('.  went  on  hoard  and  did  his  duty 
from  81st  July  to  20th  September,  when  he  died  before 
the  ship  reached  Liverpool.  His  representative  brought 
an  action  for  his  wages  for  the  period  during  wliicli  he  had 
served,  but  it  was  held  that,  C.  not  having  completetl 
the  voyage,  his  representative  could  not  recover  any 
wages.  And  Ashhurst,  J.,  said, — "  Here  the  intestate 
was  by  the  terms  of  his  contract  to  iierform  a  given  duty 
before  he  could  call  upon  the  defendant  to  pay  him  any- 
thing :  it  was  a  condition  precedent,  without  performing 
which  the  defendant  is  not  liable.  And  that  seems  to 
nie  to  conclude  the  (piestion  ;  the  intestate  did  not  per- 
form the  contract  on  his  jiart  ;  he  was  not  indeed  to 
blame  for  not  doing  it;  but  still,  as  this  was  a  condition 
precedent,  and  he  did  not  perform  it.  his  icpre-entative 
is  not  entitled  to  i-ecover."  And  r^awrence,  J.,  added, — 
"With  regard  to  the  coiiiinoii  case  of  an  liii'cd  servant, 
to  which  this  has  been  com[)ared,  such  a  servant,  though 
hired  in  a  general  way,  is  considered  to  be  hiri-d  witii 
reference  to  the  general  undeistanding  iijinn  tli(i  subject 
that  the  servant  shall  be  entitled  to  his  wages  for  the 
time  lu!  serves,  though  lu;  do  not  continue  in  the  service 
during    the    whole   year.      So,    if    the    i)laintilV  in   this 


(,/)  Cnltrr  V.  /'oi/v//,  fi  T.  U.  :{'.'0:  2  SiiiifliV  I,,  r.  1.  in  ll„llhi;i,ro)tli 
V.  I'alini i\  \  Kxf.  "iUT,  a  r<iiiiiliir  iiuextion  !M((.sr,  Init  it  lifciiine  uiiiicccssurv  to 
ilfridf  it.  'I'lic  ri^'lits  nf  sciiiin'ii  luiw  in  rcniiiTt  i>l  tlirir  wii)r'''*i>r'' fr'>v<'rni'<l  by 
till'  Minliaiit  Slii])|iiii;r  A<f.  1S!»J  (.')7  A:  oK  \  icf.  c  Cd),  sect.  1 ;').').  iiiiil  Idlhiwing 
?<c(ti<iiis.  Sic  .\}>iilil>ii  V.  Mi/iin,  ],.  U.,  '1  ('.  I',  (i.'il,  citfd  initi\  wlific  tlie 
pliiintitF  wln>  cniifnH  f«(|  t<>  rrcit  nitain  in.icliiiKry  wiis  luld  iml  cntiflfd  t(» 
rfcMvcr  lor  jmrt  which  was  burnt  diiwii  li.  ton'  ilu-  wlmli   w:i«  cinnidrtwl. 


master's  duty  to  supply  food,  etc.  to  servant.  189 

case  could  have  proved  ai\y  usage  that  persons  in  the 
situation  of  this  mate  are  entitled  to  wages  in  propor- 
tion to  the  time  they  served,  the  plaintiff  might  have 
recovered  according  to  that  usage.  But  if  this  is  to 
depend  altogether  upon  the  terms  of  the  contract  itself, 
she  cannot  recover  anything." 

Though  the  death  of  the  servant  dissolves  the  con-  Stuhhs  v. 
tract  of  service,  it  does  not  divest  the  servant's  personal  Eaiiway  Co. 
representative  of  rights  already  accrued.  An  engineer 
was  engaged  for  the  performance  of  a  certain  piece  of 
work  which  it  was  calculated  would  occupy  fifteen  months 
and  for  which  he  was  to  receive  500Z.,  to  be  payable  in 
five  equal  quarterly  instalments.  He  was  paid  100/.  at 
the  end  of  the  first  quarter,  and  after  continuing  his 
work  he  died  in  the  middle  of  the  fourth  quarter.  It 
was  held  that  his  death  did  not  throw  his  administrator 
back  upon  aright  of  receiving  on  a,qu(iiitin)i  iiieniit  only, 
but  that  the  administrator  was  entitled  to  recover  the 
two  stipulated  quarterly  payments  due  to  the  deceased 
at  the  time  of  his  death  (/•). 

Of  the  Master's  Duty  to    supply  Food  and  Medicine 
TO  THE  Servant. 

At  common  law  the  duty  of  a  master  or  mistress  to  ^oocL 
supply  food   and    other  necessaries    to   their    servants,   Formerly 

.       •'  onnssiou  to 

arises  solely  from  a  contract,  either  express  or  implied,   supply  food 
on  their  part  to  do  so.     And  the  omission  to  perform  this  iJreach^f  ^ 
duty  was  formerly  merely  a  breach  of  contract,  for  which  contract. 
they  were  civilly,  but  not  criminall}^   liable,  except  in  Except  in  case 
the   case  of   a  servant  of  tender  years  (s).     But   at    a  ten'de^r  year's, 
meeting  of   all    the  judges   (except    Lord    Kenyon  and 
Eooke,    J.),    held    25th   February,    1802,    the    general 
opinion   was,  that   it  was   an   indictable    offence    as   a 
misdemeanor  to  refuse  or  neglect  to  provide  sufficient 
food,  bedding,  &c.,  to  ani/   infant  of  tender  years  unable 
to  provide  for  and  take  care  of  itself  (whether  such  infant 

(r)   Sttibbs  V.  Hoh/icell  Maihcni/  Co.,  L.  R.,  2  Exc.  311. 
(s)  li.  V.  Ridley,  2  Camp.  6o0'. 
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71.  V.  Siiiiii' 
tier*. 


•Slonnca'  ran . 


11  vt  l.'j  Vi.t. 
c.  11. 

I'lTsoiis  rc- 
lusiiif;  or 
iiiplLCtin;^  to 
Mipply  titft's- 
.•iary  lood  to 
appn-utices  or 
xtTvnnt.s,  or 
«loiii;r  IxMlily 
liariii  to  tlieni, 
;,'tiilty  of  a 
nii><linieanor. 


wiTe  chilli,  apiirciitice  or  servant),  iriioin  n  man  uuik 
iiltliilt'il  hif  iliifi/  or  i-niitnirl  t<>  jtroritlr  /or,  so  as  tliereln' 
to  injure  its  health  (/). 

.\  married  woman,  however,  cannot  he  convicted  of  a 
inisdemeanor  in  ne^lt^ctin}^  to  supply  even  an  infant 
servant  with  i)roper  food,  unless  it  he  shown  tliat  lier 
hushand  supplied  lier  with  food  to  {];ive  the  child,  and 
she  wilfully  neglected  to  give  it.  The  omission  to 
provide  food  is  the  omission  of  the  liushand,  the  wife 
heinj^  in  the  nature  of  a  servant  to  the  liusl)and  (//). 

In  tlie  case  of  the  Sloanes.  who  were  indicted  in 
l-'ehruary,  iSal.  upon  a  char!.^e  of  starving  and  otherwise 
ill-trealin<4  their  servant-^'irl,  who  was  sixteen  years  old, 
the  learned  jutlj^es  (/)  who  tried  the  case  considering  that 
she  was  not  of  tnuhr  /irurs,  that  part  of  the  charge  was 
abandoned  (ir). 

In  consequence  of  the  great  scandal  caused  hy  the 
Sloanes'  case  the  statute  14  &  1  ">  Vict.  c.  1 1  was 
passed  (/).  That  Act  was  partly  repealed  in  18(51, 
when  the  statutes  relating  to  criminal  law  were  con- 
solidated (//).  Jiut  its  provisions  were,  at  the  same 
time,  substantially  re-enacted  l»y  '2\  \  '2")  Vict.  c.  100. 
s.  '20  (.-),  whereby  it  is  nuuh^  a  niisdeiiieanor  (a)  for  any 
person  legally  liahU;  to  })rovide  ai)prentices  or  servants 
with  necessary  food,  clothing,  or  lodging,  wilfully  or 
w  ithout  law  ful  excuse  to  omit  to  do  so ;  or  unlawfully 

7)  /■'ririii/'ii  ni.sr,  Kuss.  vt  llv.,  C  C  -0.  If.  liowfYiT,  H  ini!>tro8s  ruipiilily 
iii'^flietM  to  HU|»ply  pro])i'r  food  and  l<nli;in>.'  to  her  servant  at  n  time  win  ii 
thf  st-rviint  is  nMliiccd  to  Mirli  an  riilcciilcd  state  of  body  or  mind  as  to  !»• 
helpless,  iinil  uiial)le  to  take  rare  of  herself,  or  is  so  under  the  dominion  and 
restraint  of  her  mistress  as  to  he  iinahle  to  withdraw  herself  from  hi'r  ron- 
trol,  and  the  death  ot  the  wrvant  is  canst'd  or  .'icrelerated  hy  .""urh  neglect, 
the  mistress  is  liahle  to  he  convicted  of  manslaujrhter.  Ji.  v.  •Smith,  .'J4  L.  J., 
M.  r.  lo.3  ;    //.  V.  I,i»tnn,  (IH'.t.J)  1  (i.  U.  I.'>(). 

(m)  li.  r.  Saiinitrrn,  7  C  &  I'.  '-'77. 

If)  Coleridjre  and  Cresswell,  J.I. 

'")  The  delenilants  phad'd  ^nilty  to  the  charge  of  assaiiltiDg,  &c.,  the 
wrvant,  ami  were  |iiinished  for  t/iuf. 

(x)  The  I'oor  l,aw  (Apprentirew,  &c.)  Art.  lH:tl,  ponf,  in  th«  Appendix. 

(//)  21  &  •!■'>  Viet.  e.  U.'). 

i)  I'ott,  in  the  Appendix.  .Se«>  also  >»'vt.  1  of  the  Prevention  of  Cnielty  to 
Children  .\et.  INDI,  ;««/,  in  tlie  Apjundix. 

(a)  Summary  convictions  for  simil.ir  ofTencen  are  providwl  for  in  sect.  6  ol 
the  CoD^ipiracy  wnd  I'rottction  of  I'ropfrty  Act,  IH75,  pott,  in  the  Appendix. 
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and  maliciously  to  do  or  cause  to  be  done  any  bodily 
barm  to  any  sucb  apprentice  or  servant,  so  tbat  tbe  life 
of  such  apprentice  or  servant  sball  l)e  endangered  or  tbe 
bealtb  permanently  injured. 

A  master  is  legally  l)ound  to  provide  medical  attend-  Medicine. 
ance  for  an  apprentice  (/>),  but  not  for  a  servant,  in  case  Master  is  not 

^  ^  .  bound  to  pro- 

of illness  or  accident  {<■).     Lord  Kenyon,  indeed,  was  of  vide  medical 

opinion  (d)  (and  it  was  said  by  Lord  Alvanley  (D,  that  ^JJ^^^^^r  ^'' 
be  bad  reason  to  believe  that  that  was  not  a  hasty 
opinion,  l)at  formed  upon  reflection)  that  a  master  was 
ol)liged  to  provide  for  his  servant  in  sickness  and  in 
bealtb  ;  and  that  he,  therefore,  was  liable  for  medicines 
furnished  to  bis  servant  while  in  his  service.  Not  that  his 
servant  was  at  liberty  to  go  abroad  and  contract  debts  for 
medicines,  but  that  icJtUsf  he  iras  under  ]ti^  master's  roof 
the  master  was  under  a  legal  as  well  as  a  moral  obliga- 
tion to  provide  the  necessary  medicines,  and  to  pay  for 
such  as  were  administered  to  his  servant  under  suth 
circumstances.  And  Lord  Eldon  {/)  seemed  disposed  to 
follow  Lord  Kenj-on's  opinion.  But  subsequent  decisions 
have  laid  down  a  different  doctrine,  and  it  may  now  be 
considered  as  established  law  that  a  master  is  )tot  hound 
to  provide  medical  advice  for  his  servants,  and  that  it 
makes  no  difference  whether  or  not  the  servant  be  living 
under  bis  master's  roof.  Tbe  first  formal  decision  upon 
this  point  was  made  in  the  case  of  Wonudl  v.  Adiio/  [r/),  WcmuiUv. 
which  was  an  action  by  a  surgeon  to  recover  the  amount  ^"^'•^' 
of  his  bill  for  medical  attendance  upon  a  servant  of  the 
defendant,  who  had  bis  arm  broken  while  driving  the 
defendant's  team,  and  who  had  been  hired  by  the  de- 
fendant at  the  yearl}'  wages  of  3/.  10s-.  and  victuals.    The 

//)  R.  V.  Smith,  8  C.  &  P.  153. 

[c)  The  case  of  seamen  on  board  a  ship  is  provided  for  bv  the  Merchant 
Shipping  Alt,  1894  (o7  «&  .58  Vict.  c.  60,  sects.  207  et  seq. 

d)  Searmun  v.  CnsteU,  1  Esp.  270. 

i>)  In  Wemiall  v.  Adneij,  3  B.  &  1'.  252. 

(/)   Simmons  v.   Wilmotl,  3  Esp.  93. 

;.'/}  3  B.  &  P.  247.  Lord  Mansfield  had  indeed  at  Xisi  Frias  held  that  a 
master  was  not  legally  bound  to  repay  the  parish  for  the  cure  of  his  servant : 
Xewhy  v.  Wiltshire,  2  Esp.  739  ;  4  Doug.  284.  But  the  case  in  the  text  is 
the  first  decision  in  banc,  upon  the  subject. 
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H'fttHiiUs.  (U'ft'iulant  li!i(l  iuikU'  no  express  jn-oniise  to  pay  tlie 
I'liiintitT.  iiiul  it  wjis  held  that  there  was  no  imph'cd 
promise  on  his  part  to  do  so;  and  therefore  the  phiintitV 
was  nonsuited,  and  tlie  nonsuit  was  afterwards  held 
ri}j;ht  hv  the  Court  of  Common  Pleas.  In  Rivinp;  judg- 
ment. Lord  Alvanlev,  C.  J.,  after  statin;,'  his  concurrence 
with  the  learned  jud^'e  who  tried  the  ease,  in  thiiddn^' 
the  defendant  not  liahle,  said  that,  *'  previous  to  the 
case  of  SraniKtii  v.  ('dstcll,  there  is  no  authority  in  the 
law  of  I'ln^dand  to  he  found  which  warrants  the  position 
contended  for  on   the  part  of  the  plaintitV.     I   have  no 

I'rtri^li  li:ii>l.'.  douht  whatever  that  jiarisli  ojlicrrs  are  hound  to  assist 
where  such  accidents  as  these  take  place :  and  that  the 
law  will  so  far  raise  an  implied  contract  against  them  as 
to  enahle  any  person  who  affords  that  immediate  assist- 
ance which  the  necessity  of  the  case  usually  reijuires  to 
recover  against  them  the  amount  of  money  expended." 
And  Heath,  J.,  ohserved,  "  I  helicve  that  the  humanity 
of  Lord  Kenyon  misled  him  when  he  adoi)ted  the  doctrine 
upon  which  he  decided  the  case  of  Sciininm  v.  CustcU. 
I'rohahly,  at  the  moment,  it  occurred  to  him  that  if  the 
nnister  was  not  hound  to  provide  medical  assistance  for 
his  servant,  the  latter  would  l»c  left  wholly'  destitute: 
hut  I  am  perfectly  sure  //  is  nmrr  tor  fh,-  adidntd.ir 
nl'sirraiifstlifit  tltr  Ifrial  ilaiiii  lor  skcIi  assistancr  shoiihl 
hi-  iniaiiiftt  tlir  jxirisli  offirrrs  ratlnr  tluiii  (Ujaitist  their 
iiKiHtrrs.  for  the  situation  of  numy  masters  who  are 
ohli^'cd  to  keep  servants  is  not  such  as  to  enahle  them  to 
alToid  suOicient  assistance  in  cases  of  serious  illness." 
And  llooke,  J.,  added.  "  it  must  he  left  to  the  liunianity 
of  every  master  to  decide  whether  he  will  assist  his 
servant  according  to  his  cajiacity  or  not." 

Mttntcrmov  Since  the  case  of    WiminU  v.  Adnn/,  it   has  lu^ver,  it 

rTl'^i.^'I"'"'''    i«    helieved.   heen    seriouslv    contended    that    any    legal 

liable  by  hi-  ....  '  , 

comiiirt.  liahility  exists   on    the    part    of    the   master    to   supjily 

medical  assistance  for  his  servants,  hut  in  the  few  cases 
which  have  happcJied  at  Nisi  I'rius  it  has  usually  heen 
contended,  on  the  part  of  the  plaintiff,  that  the  master 
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has  by  his  conduct  rendered  himself  liable,  either  l)y 
calling  in  his  own  usual  medical  attendant,  or  by  recog- 
nising the  employment  of  the  medical  man  called  in  by 
the  servant.  Therefore  (//),  in  an  action  for  the  amount  Cooper  \. 
of  a  surgeon's  bill,  which  contained  a  charge  of  Is.  6d.  ^'^'•^^^'■P^- 
for  attending  a  servant  of  the  defendant  named  Eead, 
who  had  hurt  her  ankle  in  getting  over  a  gate ;  and  also 
a  charge  of  111.  for  attending  one  Parry,  who  had  acted 
as  wet-nurse  to  two  of  the  defendant's  children ;  the 
defendant  w'as  held  not  liable  to  pay  the  former  charge, 
as  the  plaintiff  was  not  the  regular  medical  attendant  of 
the  family,  and  had  been  employed  by  Eead  without  the 
knowledge  of  her  master  or  mistress.  But  the  latter 
charge  the  defendant  was  held  liable  to  pa_>  :  as  it 
appeared  that  Parry's  illness  arose  from  suckling  the 
defendant's  youngest  child,  and  his  wife  knew  of  the 
plaintiff's  attendance  but  did  not  express  any  disappro- 
bation of  it ;  although  it  also  appeared  that  the 
defendant  did  not  know  the  plaintiff,  and  had  sent 
the  surgeon  who  regularly  attended  his  family  to  see 
Parry,  and  had  also  sent  her  10s.  to  pay  for  medicines. 
Mr.  Justice  Taunton  considering  that  his  doing  so 
showed  that  he  considered  himself  liable  to  take  care 
of  her  in  that  illness,  and  that  it  must  be  taken  that  the 
wife  had  the  general  superintendence  of  the  house. 

It  is  believed,  however,  that  no  case  has  yet  occurred  Query, 
in  which    the  question  has    arisen  in    an    action  by  a  ^^'^'^^^'^i'  , 

^     .  -'  master  who 

servant  against  his  master,  who  had  agreed  to  supply  has  contracted 
the  servant  with  necessary  food,  whether  the  master  in  liecTssarv 
such  case  is  bound  by  his  contract  to  furnish  physic  to  ^^^^  ^'^  ^^^^^^ 
the  servant  in  case  of  illness.     But  when  the  question  medi'cineiu 
shall  arise,   the  decision  of  it  must  depend  upon   the  case  of  illness. 
exact  nature  of  the  contract  entered  into.     Sometimes 
a  master  engages  to  supply  his  servant  with  necessary 
victuals,  and  it  may  be  argued  that  necessary  victuals 


{h)   Cooper  V.  Phillips,   4  C.   &  P.   581  ;  and  see  Sellcn  v.  Norman,   4 

0.  &  r.  80. 

M.S.  13 
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moans  siu-li  victuals  us  may  suit  the  state  of  health  or 
inlirniity  in  which  the  servant  hapix'iis  to  l)e  ;  as  if  a 
servant  he  in  neeil  of  wine  or  victuals  of  that  description 
whicli  are  given  hy  way  of  medicine  (<). 
Taiish  liable.  In  the  event  of  illness  or  accident,  however,  happening 
to  a  pauper,  the  i)arish  in  which  it  takes  place  is  bound 
to  provide  the  necessary  medical  advice  and  assistance  (/). 
And  an  overseer  neglecting  to  provide  medical  assistance 
when  required  to  a  paui)er  labouring  under  dangerous 
illness  is  indictai)h',  although  such  pauper  is  not  in  the 
parish  workhouse,  nor  had  previously  to  his  illness 
received  or  stood  in  need  of  parish  relief  (A). 

Of    TiiK     Masti:k"s    l)rTY    to    indkmnhy    the    Serv.int 
FROM  THE  Consequences  of  oueying  his  Orders,  and 

HKUKIN    OF    THF.     ^^ASTI•:^i*S     TjIAIUI.ITY     FOR     In.URIES    TO 

Servant. 

In  some  cases  in  whicli  a  servant  incurs  loss  or  damage 
in  the  course  of  his  employment  he  may  recover  from 
his  master  the  amount  of  the  loss  or  damage  upon  a 
contract  of  indemnity  (I),  to  be  implied  from  the  contract 
of  service  (ni). 

(•)  Per  Lord  Alvnnley  iu  WeniKtll  v.  Adiieij,  3  IJ.  A:  P.  247. 

(7)  V'liiiitiU  \.  Ailncif,  tnili\  p.  191:  SinniiuNx  v.  Jl'ihiwtt,  3  Esp.  91; 
and  set-  U'litlnnj  v.  U'liUtis,  1  V.  k  V.  132,  a.s  to  dt-piity  iivcrseer's  iiiibility. 
And  the  piirisli  ciiniint  recover  the  expens«s  Irom  the  ni!ist<r  :  ynrht/  v. 
jn/lf/iiir,  2  Ksp.  73!) ;  4  I)oii';l.  'JSI  ;  nor  Irom  tlie  parish  where  the 
])!iiiper  WHS  settled:  ^Itkiiis  v.  Jtaiiirrll,  '1  Kiist,  .')(!.')  :  (ioit  v.  Tompkins, 
f)  H.  A:  ('.  710,  note:  nor  may  a  pauper,  who  lias  met  witli  nn  aeeident,  be 
removed  to  the  ])lace  ol  liis  settlement  iliirini;  his  illness  :  J{.  v.  Jluri/  Ht. 
Ju/iihiiii/k,  10  Ea.st.  2.');  Jt.  v.  Linitoir,  1  11.  A:  .Mil.  OGO ;  TomlhiHou  \. 
nrntiill,  ;>  W.  kV.  738;  J'tii/ntrr  v.  ll'iNinimi,  1  ('.  A:  M.  810.  Hut  where 
a  s»'rvant,  having  nut  with  an  accident,  was  earried  to  the  nearest  hou.se, 
which  was  in  the  nc\t  parish,  ///(//  parish  was  held  liahle:  I.nin/i  v  litiiirr, 
4  M.  <.V  S.  27''>,  until  an  order  o|  removal  ma<le  :  Ji.  v.  (Hdlaiul,  4  A.  «.V  E.  929. 

ik)  U.  V.  U'ancn,  Uuss.  A:  U.  C.  C.  48,  note. 

(/)  In  Hrrin/  v.  liin/nl  J{iifij>/i  yiirtrx'  .huorinfion,  {\Hd7)  2  Ch.  272,  nn 
action  of  lihe!  was  brou^jht  ajjainst  the  e<litor  of  a  newspajx-r  in  respect  of  au 
article  published  tliirein.  'i'liis  article  had  been  ))ublished  by  the  express 
orderit  of  the  proprii  tors  of  fhi'  newspaper,  who  wcri'  an  iniorporated  associa- 
tion of  nurses.  It  wa-<  held  that,  apart  trom  any  ijiicstion  ot  the  <-<lit<>r'H 
right  to  Im-  indemnilied  by  the  association,  the  funds  of  the  a>.sociation  could 
be  lawfully  applied  in  uixfertaking  th»  delenc«-  of  the  action. 

(m)  Larger  rr'tne<lies  have  been  ^iven  to  workmen  by  htatnfe.  See  the 
Employers  Liability  Act,  1S80.  and  the  Workmen's  Compensation  .Act,  1897, 
jiojit,  in  the  .Vppeiidix. 
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It  is  thus  the  duty  of  a  master  to  indemnify  his  servant  When  master 
from   tlie   conaequences  of  doing,   in    obedience    to  his  |n(ig„i  i/** 
master's  orders,  any  act  pursuant  to  orders  which  he  servant  from 

1  1    i-        1  ii  i,       1  •   1  -ii  consequences 

was  bound  to  obey ;  or  any  otlier  act  whicii  was  eitlier  ^f  obeying  his 

lawful  in  itself,  or  which,  not  being  in  itself  unlawful,  commands, 

might  have  been  either  lawful  or  unlawful,  but  which  the 

servant  was  induced  by  the  conduct  of  his  master  to 

believe  to  be  lawful,   as  the  rule  that   one  wrongdoer 

cannot  sue  another  for  contribution  (//)  would  not  apply 

in  such  cases  (o). 

Thus,  if  a  servant,  in  obedience  to  the  command  of  his 
master,  commit  a  trespass  upon  the  property  of  another, 
not  knowing  that  he  is  doing  any  injury,  he  is  neverthe- 
less answerable  for  the  tort  as  well  as  his  master  to  the 
party  injured ;  3'et  he  is  entitled  to  an  action  against  his 
master  for  the  damages  he  may  suffer,  although  the 
master  also  was  ignorant  that  the  act  committed  was 
unlawful,  because  he  is  deemed  the  principal  offender. 

In  respect  to  offences  in  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed  equally 
guilty,  and  Courts  will  not  inquire  into  their  relative 
guilt.  But  where  the  offence  is  merely  malum  pro- 
hibitum, and  is  in  no  respect  immoral,  it  is  not  against 
the  policy  of  the  law  to  inquire  into  the  relative  delin- 
quency of  the  parties  and  to  administer  justice  between 
them,  although  both  parties  are  wrongdoers  {p). 

Where  the  defendant  employed  the  plaintiff',  who  w'as  Bixon  v. 
a  brickmaker,  to  make  bricks  with  E.'s  trademark,  and 

(w)  Merrijtveathcr  v.  Nixun,  8  T.  R.  186.  The  rule  that  -wrongdoers 
cannot  have  redress  or  contribution  ajjainst  each  other  is  confined  to  cases 
•where  the  person  seeking  redress  must  be  presumed  to  have  known  that  he 
was  doing  an  unlawful  act :  I'almcr  v.  Wick  and  Ptdtcncytotcit  Steam  Shipping 
Co.,  (lS94:i  A.  ('.  318. 

[o)  Sotitlicrn  v.  How,  Cro.  Jac.  468  ;  Adamson  v.  Jarvls,  4  Bing.  66  ; 
lietts  v.  Gibbins,  2  A.  &  E.  57;  To2}lis  v.  Graiic,  5  Bing.  X.  C.  636; 
Collins  V.  Eians,  o  U.  B.  830;  Raivlinffs  v.  Bell,  1  C.  B.  951 ;  see  Childers 
v.  Woolcy,  29  L.  J.,  Q.  B.  129;  Bugdale  v.  Loverimj,  L.  E.,  10  C.  P.  196. 
See  also  the  following  cases,  in  which  the  question  has  been  whether  an 
action  for  money  paid  would  lie  bv  a  person  employed  against  his  emidoyer  : 
Jirittain  v.  Llo'yd.  14  M.  &  "W.  762  ;  BayViffc  v.  'BuUerworth,  1  Exc.  425  ; 
Baylcij  V.  Wdkins,  7  C.  B.  886  ;  Wastrop  v.  Solomon,  8  C.  B.  345  ; 
Lewis  V.  Campbell,  ibid.  541. 

{p)  Lowell  V.  Boston  and  Lowell  Railroad  Coporation,  23  Pick.  33. 
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IUXOH  V. 

Faicciia 


Wlien  not. 


Xot  if  servant 
att  lonlrary 
to  orders. 


jSnnkiT  V. 
MuUtnul 
Railway  Co. 


ImplifHl  duty 
cunuiit  lie  >ijt'd 
on  t\»  implii'd 
contract. 


JCtlrij  V. 
liiucndaU 


\\.  tiU'd  a  l)ill  in  Chftncciv  ii;4;iiiisl  llu;  phiintilY  which  he 
coinpiomised,  it  Wiis  held  thut  li('iiii;^ht  recover  from  the 
lU'femliint  th(>  costs  of  the  ("haiiccrv  suit  (7). 

lint  it  is  conceived  that  a  master  is  not  l)ound  to  in- 
demnify liis  servant  from  the  consequences  of  an  act 
which  is  iiKtliiin  in  sr,  or  whirli  the  servant  knew  to  be 
unlawful.  allhoujj;h  done  hy  him  in  obedience  to  his 
nuister's  orders,  as  the  servant  was  not  hound  to  obey  his 
master's  orders  in  such  case  ;  and  tlie  master  is  only 
bound  to  indemnify  an  iiiiiorrnt  agent.  And  a  master  is 
not  bound  to  indemnify  his  servant  from  damage  arising 
in  consequence  of  his  acting  contrary  to  his  master's 
order  (r) :  as  if  a  servant  entrusted  to  sell,  and  expressly 
ordered  not  to  warrant,  does  warrant,  and  sutTers  damage 
in  consequence  («)• 

Accordingly  a  boy  of  fifteen  who  by  the  rules  of  a  rail- 
way company  was  not  allowed  to  drive,  but  on  one  occa- 
sion, by  the  orders  of  a  foreman,  drove  a  vanload  of  lish 
to  market  and  got  thrown  from  his  seat  and  seriously 
injured,  was  held  to  have  been  rightly  nonsuited  in 
an  action  against  the  company,  as  by  the  rules  he  was 
forbidden  to  drive,  and  he  knew  that  (/). 

And  it  by  no  means  follows  that  where  there  is  a  (hitjf 
cast  on  the  master  by  the  law  that  that  duty  can  be 
transformed  into  a  matter  of  contract  ;  a  man  may 
expressly  contract  to  do  his  duty,  but  the  law  will  not 
imply  a  contract  to  do  it. 

Where,  tlier(!f()re,  an  administratrix  sued  under  i)  \-  10 
\'ict.  r.  '.):{,  alleging  in  her  decimation   that  the  deceased 

(fA  Dixon  V.  Fairriu,  30  L.  J.,  Q.  IJ.  137. 

(»•)  "  It  scfnis  to  ni«'  revolt in;r  to  pof)d  sonsc  to  say  that  n  man  ran,  iindrr 
any  ordinary  rirciiin.Hianrcs,  lie  .sairl  to  lie  di.-»(li:ir;;in^  liis  duty  t"  liis  iiia.-.fcr 
in  doiuff  that  wliirh  is  in  direct  disohcditun'  to  Ids  lawful  oniiTH." 
Hawkins,  J.,  in  I'lrkni/ v.  Ormt  Kimtrni  Jiinhiuij  Co.,  7!»  I-.  T.  Hep. 
\'1\.  Knt  it  i.H  not  cviry  hn-ach  ot  a  niaxt^-r'n  orders  that  would  have  tho 
ftfect  ot  terminating  tin;  wrvanl'H  employment  no  as  to  excuse  the  niaitt«!r 
trom  the  ciinsei|Uenees  of  the  hreach  of  his  orders:  Jl'lntrlirdd  \.  Knuirr, 
(HH)1)  '2  K.  1!.  IS.  winch  was  a  case  under  the  Workmen's  Compensation 
Act,  1M97  ;  sec  Ap|)endi\. 

(»)  /'/•;•  IIou;;ht<in.  .1.,  in  tSoiitliein  v.  Jluw,  Cm.  .lac.  171  ;  nee  Gri/IU  v. 
Dai,r»,  -1  U.  &  Ad.  .ill. 

(t)  Bunkn  v.  Jlidlami  lOnluay  Co.,  47  \..  T.,  N.  S.  176. 
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entered  the  defendant's  service  as  porter,  on  the  terms 
that  the  defendants  would  take  due  and  ordinary  care 
not  to  expose  him  to  extraordinary  danger  and  risk  in 
the  course  of  such  employment,  and  that  he  was  from 
want  of  such  care  exposed  to  extraordinary  danger  and 
risk,  and  killed,  hut  did  not  give  any  evidence  of  an 
express  contract  on  such  terms,  she  was  nonsuited, 
and  the  nonsuit  was  upheld  hy  the  Court  of  Exchequer, 
Martin,  B.,  observing,  that  he  had  on  several  occasions 
nonsuited  plaintiffs  in  such  cases  (k). 

In  ordinary  cases  where  a  servant  is  free  (at  least 
theoreticalljO  to  choose  his  master  and  bargain  as  to  the 
terms  of  his  service,  it  has  been  decided  that  on  his 
engaging  to  serve  he  impliedly  (r)  undertakes  as  between 
himself  and  his  master  to  run  all  the  ordinary  risks  («•) 
of  the  service,  including  the  risk  of  negligence  on  the  part 
of  a  fellow-servant  when  he  is  acting  in  the  discharge  of 
his  duty  as  servant  of  him  who  is  the  common  master  of 
both.  The  master  is  therefore  not  in  general  bound  to 
indemnify  him  against  the  consequences  of  injuries  sus- 
tained in  the  ordinar}-  discharge  of  the  duties  for  which 
he  was  hired ;  that  is,  at  least,  if  the  master  provide 
competent  fellow-servants,  and  tackle  and  machinery 
reasonably  proper  and  adapted  to  the  work  in  hand. 

The  principle  of  law  which  exempts  an  employer  from 

(u)  Rileij  V.  Baxcndale,  30  L.  J.,  Exc.  87. 

((•)  Uiitchhison  v.  York,  Xoccastle  and  Benclch  Raihcai/  Co.,  5  Exc.  343  ; 
Tinutcy  v.  Midland  Itaihcay  Co.,  L.  l\.,  1  C.  V.  291.  I'u  Smith  v.  Steele, 
L.  R.,  10  (i.  13.  125,  which  was  au  action  hy  :>,  pilot  agaiust  hi.s  employers  who 
were  shipowners,  iu  respect  of  injuries  caused  to  him  hy  the  negligence  of  the 
defendant's  servants  on  the  ship,  it  was  held  that  since  under  the  Merchant 
Shipping  Acts  the  master  was  compelled  to  employ  a  pilot,  and  the  plaintiff' 
was  liable  to  a  penalty  if  he  refused  to  act  as  pilot  when  requested,  and  the 
rate  of  his  remuneration  was  fixed  hy  Act  of  I'arliameut,  there  was  no  grcmnd 
forimplving  an  agreement  between  him  aud  his  employers  that  he  should  take 
upon  himself  the  risk  of  injury  from  negligence  of  his  employer's  servants  on 
the  ship. 

[iv)  In  Mansjieldy.  Baddcht/,  34  L.  T.,  X.  S.  696,  where  the  plaintiff,  a 
dressmaker  iu  the  employ  of  defendant,  was  asked  to  go  into  the  kitchen,  and 
was  there  bitten  by  a  savage  dog  which  was  usually  tied  up,  hut  on  this 
occasion  was  loose,  it  was  held  that  the  master  was  liable,  as  the  risk  was  not 
an  ordinary  risk  incidental  to  the  service.  But  in  America  it  has  been  held 
that  an  injury  to  a  pointsman  from  use  of  worn-out  rails  for  a  siding  was  an 
ordinary  risk  :  Mic/iiyan,  d|-c.  liuihcay  Co.  v.  Austin,  40  Mich.  Rep.  247. 
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VM  THK  nrriKs  ov  thk  >iasti:u  to  thk  skhvant. 

respoiisihility  to  his  servant  for  the  consequences  of  the 
negli;;ence  of  unotlier  servant  in  a  common  employment 
is  now  well  settled,  but  it  has  lost  a  preat  ileal  of  the  import- 
ance whicli  it  formerly  hail.  Claims  by  workmen  against 
their  employers  for  injuries  sul^'ered  hy  them  in  the  course 
of  their  employment  can  now  {generally  he  l)rou;^ht  under 
the  provisions  of  the  Employers'  Liability  Act,  1880,  or  the 
Workmen's  Compensation  Act,  1897  (which  will  be  found 
in  the  Ajipendix),  and  in  proceedings  under  these  Acts 
the  defence  of  common  employment  is  not  open  to  the 
defendant  (./). 
jyiestktjw  The  tirst  case  in  which  tlie  (piestion  arose  was  ^'r/cs/Zcj/ 

V.  Fonhr  (if).  The  plaintiff  in  that  case  was  a  servant  of 
the  defendant  in  his  trade  of  a  butcher,  and  the  defendant 
desired  him  to  go  with  certain  goods  of  the  defendant,  in 
a  van  belonging  to  the  defendant,  and  conducted  by  another 
servant.  The  plaintiff  accordingly  went,  but  the  van,  being 
overloaded,  broke  down,  and  the  plaintiff,  who  was  riding 
on  it,  was  thrown  off  and  his  thigh  broken.  It  did  not 
appear  whether  the  defendant /.//c/r  of  the  defects  in,orover- 
loading  of,  the  van  ;  the  Court,  therefore,  was  not  called 
upon  in  that  case  (~)  to  decide  how  far  such  knowledge 
on  his  part  of  a  defect,  unknown  to  the  servant,  would 
make  him  liable,  l^ut,  under  the  circumstances,  he  was 
lield  not  liable.  Lord  Abinger,  C.  15.,  saying,  "  If  the 
master  be  liable  to  the  servant  in  this  action,  the  jirinciple 
of  that  liability  will  be  found  to  carry  us  to  an  alarming 
extent.  He  who  is  responsible  by  his  general  duty,  or  by 
the  terms  of  his  contract,  for  all  the  consequences  of 
negligence  in  a  matter  in  which  hr  is  the  principal,  is 
responsible  ff)r  the  negligence  of  all  his  inferior  agents. 
If  the  owner  of  the  carriage  is  theiefore  responsible  for 

(t)  Bnt  the  dwtrinp  nf  comninn  rmploynifnt  lin)i  not  iMfii  al)oli«b«'(1,  nnd  it 
i*  cnmnett-nt  for  n  worknnin  to  ncikc  it  n  tcriii  in  liis  coiitnict  of  Nt-rvico  thiit 
he  will  not  ninkc  »ny  cldini  itpiiinst  hi^  i-niplo'rr  tindtr  thi-  Km])loyors' 
I.inhility  Act.  IHSO,  in  nuiH'ct  of  pirMonnl  injuricM  wliiih  hi-  niiiy  sulfur  in  the 
coiirsr  of  \\'\%  cniplovnicnt.     fi'ii/fif/m  v.  lunf  nf  Iiinl/n/,  '.)  (i.  1{.  l)iv.  "57. 

(V)  3  yi.  &  W,  1  :  !»<•«>  fn,iirr/wtto,ii  V.  U'iitiht,  10  >I.  A:  W .  109  ;  Utowit 
T.  Malhtl,  .')  C.  U.  hm,  (iir,  ;    Sr;i„>oiir  V.  MiiMoj;  10  H.  I).  '.VIC. 

(;)  See  cnneB  in/rn  on  tliis  jjoint. 
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the  sufficiency  of  his  carriage  to  his  servant,  he  is  respon-  Priestley  v. 
sible  for  the  neghgence  of  his  coachmaker,  or  his  harness- 
maker,  or  his  coachman.  The  footman,  therefore,  who 
rides  behind  the  carriage,  may  have  an  action  against  his 
master  for  a  defect  in  the  carriage,  owing  to  the  neghgence 
of  the  coachmaker,  oi*  for  a  defect  in  the  harness,  arising 
from  tlie  neghgence  of  the  harness-maker,  or  for  drunken- 
ness, neglect  or  want  of  skill  in  the  coachman  {a)  ;  nor  is 
there  any  reason  why  the  principle  should  not,  if  applic- 
able in  this  class  of  cases,  extend  to  many  others.  The 
master,  for  example,  would  be  liable  to  the  servant  for 
the  negligence  of  the  chambermaid,  for  putting  him  into 
a  damp  bed ;  for  that  of  the  upholsterer  for  sending  in  a 
crazy  bedstead,  whereby  he  was  made  to  fall  down  while 
asleep  and  injure  himself;  for  the  negligence  of  the  cook 
in  not  properly  cleaning  the  copper  vessels  used  in  the 
kitchen  ;  of  the  butcher  in  supplying  the  family  with  meat 
of  a  quality  injurious  to  the  health  ;  of  the  builder  for  a 
defect  in  the  foundation  of  the  house,  whereliy  it  fell  and 
injured  both  the  master  and  the  servant  by  the  ruins. 
The  inconvenience,  not  to  say  the  absurdity,  of  these 
consequences,  afford  a  sufficient  argument  against  the 
application  of  this  principle  to  the  present  case.  But,  in 
truth,  the  mere  relation  of  the  master  and  the  servant 
never  can  imply  an  obligation  on  the  part  of  the  master 
to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself.  He  is  no  doubt  bound  to 
provide  for  the  safety  of  his  servant,  in  the  course  of  his 
employment,  to  the  best  of  his  judgment,  information  and 
belief.  The  servant  is  not  l)ound  to  risk  his  safety  in  the 
service  of  his  master,  and  may,  if  he  thinks  tit,  decline 
any  service  in  which  he  reasonabl}'  apprehends  injury  to 
himself ;  and  in  most  of  the  cases  in  which  danger  may 
be  inciu'red,  if  not  in  all,  he  is  just  as  likely  to  be 
acquainted  with  the  probability  and  extent  of  it  as  the 
master.    In  that  sort  of  employment  especially,  which  is 

(a)  See  what  Pollock,  C.  B.,  said  as  to  this  in  Holmes  v.  Clark,  80  L.  J., 
Exc.  138. 
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I'nfttleyy.  describod  ill  till'  declaration  in  this  case,  the  phiintiff 
must  have  Iviiown.  as  well  as  his  master,  and  probably 
better,  wlu'tlier  the  van  was  sulVicient,  whether  it  was 
overloaded,  and  whether  it  was  likely  to  carry  him  safely. 
In  fact,  to  allow  this  sort  of  action  to  prevail,  would  be 
an  encouraj^ement  to  the  servant  to  omit  that  diligence 
and  caution  which  he  is  in  duty  hound  to  exercise  on  the 
l)ehalf  of  his  master,  to  protect  him  against  the  misconduct 
or  negligence  of  others  who  serve  him,  and  which  diligence 
and  caution,  while  they  protect  the  master,  are  a  much 
better  security  against  any  injury  the  servant  may  sustain 
by  the  negligence  of  others  engaged  under  the  same  master, 
than  any  recourse  against  the  master  for  damages  could 
possibly  aflford.  ^\'e  are,  therefore,  of  opinion  that  the 
judgment  ought  to  he  arrested." 
TarncUwThe  The  uext  case  occurred  in  America  (/:).  Two  persons 
Worcester  Were  employcil  by  the  defendants  in  their  business,  the 
£a\iroad  ^^^^  j^j.  ^^j^  engineer  to  manage  the  engines  and  cars  on 

Corporation.  . 

the  road,  the  other  to  manage  the  switches  on  the  railway. 
The  latter,  although  he  was  properly  selected  by  the  com- 
pany as  a  person  of  due  skill  and  reasonable  diligence, 
negligently  put  or  left  a  switch  across  the  railway,  whereby 
the  engine  and  cars  were  thrown  ol^'  the  line,  and  the 
engineer  was  severely  injured.  He  brought  an  action  for 
the  injury  sustained  against  the  company,  but  it  was  held, 
upon  full  argument,  that  the  action  was  not  maintainable. 
Shaw,  C.  J.,  in  delivering  judgment,  went  iuio  an 
elaborates  examination  of  the  whole  subject,  which  he 
discussed  with  great  al»ility  ((•),and,  among  othei- authori- 
ties, cited,  with  approval,  the  case  ot  I'licstlri/  \.  Fairhr. 

(A)  Faricell  v.  JtontoH  inuf  Jf'orrettrr  liailrond  Cor/Mratioii,  4  ^fetc.  Rep. 
40.  Thc!  j)i(lj,'niiiit  is  iilso  ]irint('(l  in  .'{  M'(i.  .310.  TIuh  raxe  lias  bot'H 
tr<M|Ucntly  art4'(l  ii|iiiii  ill  Anurira,  tlioii^'li  it  Hi-cmM  tliat  tlic  p-neral  iloctrine 
of  the  iniiiinnity  nl  a  mastrr  Iroin  ri'-|i<>iiMittility  for  injuries  roccivtMl  l)v  Iuh 
w,T»ant  troni  a  Irlliiw-fii-rvaiif  in  llii-  nami'  cniiilovnH'iit  has  in  noiiu-  rases  liccn 
carried  hirtli<r  tiy  tlie  Kn^flinli  than  liy  tlic  Aniirican  CmirfN.  lloiKjh  v.  Itaituay 
Co.,  Win  I'.  S.  'h»  (ttt.i  '1\'\.  Itiit  till' |irin<i|)lr  wonhl  nnt  ;.|>]ily  sn  as  ti) 
jirevent  tlic  wile  <>l  a  f<lhiw-s<rvaiit  Iroiii  rLCovtriug :  (Januon  \.  Jlounalonic 
JUailroiid  Co.,  17  Annr.  Urji.  >*'l 

(r)  Hve  p*r  Martin,  \i.,  in  U'nllcr  v.  South  Eastern  Railway  Co.,  32  L.  J., 
Etc.  209. 
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The  next  case  in  England  was  lIiilr]iinHon  v.  lite  ]'(>rL-,  ]hiirhn>Hon\. 
Newcastle  and  licncicl:  Railirai/  CoiiijHiiitj^d).  The  nature  x'eivcastie  and 
of  the   case  sufficiently  appears  from  the  judgment  of  lierwick 

'''-'■  _  111        Rnuivay  Co. 

Alderson,  B.,  who  said,  "  The  question  is  whether  the  de- 
fendants are  liable  for  the  injury  occasioned  to  one  of 
their  own  servants  by  a  collision  while  he  was  travelling 
in  one  of  their  carriages  in  discharge  of  his  duty  as  their 
servant ;  in  respect  of  which  injury  they  would  undoubtedly 
have  been  lial)le  if  the  party  injured  had  been  a  stranger 
travelling  as  a  passenger  for  hire.  We  think  that  they  are 
not.  This  case  appears  to  us  to  be  undistinguishable  in 
principle  from  that  of  Priestlei/  v.  Foirlcr."  His  lordship 
then  proceeded  to  state  that  case  ;  to  explain  the  principle 
upon  which  a  master  is  in  general  liable  for  accidents 
resulting  from  the  negligence  or  unskilfulnessof  his  servant, 
and  to  show  that  a  servant  could  not  recover  against  his 
master  for  injury  sustained  in  consequence  of  his  own 
unskilfulness  or  negligence.  He  then  continued — "The 
difficulty  is  as  to  the  principle  applicable  to  the  case  of 
several  servants  employed  by  the  same  master,  and  an 
injury  resulting  to  one  of  them  from  the  negligence  of 
another.  In  such  a  case,  however,  we  are  of  opinion  that 
the  master  is  not  in  general  responsible.  Put  the  case  of 
a  master  employing  A.  and  B.,  two  of  his  servants,  to 
drive  his  cattle  to  market ;  it  is  admitted  if,  b}^  the  un- 
skilfulness of  A.,  a  stranger  is  injured,  the  master  is 
responsible;  not  so  if  A.,  by  his  unskilfulness,  hurts  him- 
self; he  cannot  treat  that  as  the  want  of  skill  of  his  master. 
Suppose,  then,  that  by  the  unskilfulness  of  A.,  B.  the 
other  servant  is  injured  while  they  are  jointly  engaged  in 
the  same  service  ;  there,  we  think,  B.  has  no  claim  against 
the  master  ;  they  have  both  engaged  in  a  common  service, 
the  duties  of  which  impose  a  certain  risk  upon  each  of 
them,  and,  in  case  of  negligence  on  the  part  of  the  other, 


{d)  o  Exc.  343.  This  case,  it  will  be  observed,  is  similar  to  the  Americau 
case  last  cited  in  the  text,  which  hapj)ened  previously  ;  but,  as  none  of  the 
Americau  cases  were  cited  iu  it,  the  j  udgnient  is  of  more  value,  as  showing 
the  concurrent  npiniou  of  judges  of  both  countries,  unbiassed  by  each  other. 
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HntchinsoH  V.  the  jmity  injiiit'd  knows  tlmt  the  negligence  is  tlmt  of  liis 
yeucntu- uud  fellow-seiviint,  and  not  of  his  master.  He  knew  when  he 
lifnnck  ^Yj^j^  engaged  in  the  service  tliat  he  was  exposed  to  the 

RatUcaij  Co.  .  ' 

risk  of  ni]urv,  not  only  from  his  own  want  of  skill  or  care, 
lint  on  the  part  of  his  fellow-servant  also,  and  he  must  he 
supposed  to  have  contracted  on  the  terms  that  as  hetween 
himself  and  master  he  would  run  that  risk.  Now,  applying 
these  princii)les  to  the  present  case,  it  follows  that  the 
plaintitT  has  no  title  to  recover.  If.,  the  deceased  (c),  in 
the  discharge  of  his  duty  as  one  of  the  servants  of  the 
defendants,  had  put  himself  into  one  of  their  railway 
carriages  under  the  guidance  of  others  of  their  .servants, 
and  hy  the  neglect  of  those  other  servants,  while  they 
were  engaged  together  with  him  in  one  common  service, 
the  accident  occurred.  This  was  a  risk  which  H.  must  he 
taken  to  have  agreed  to  run  when  he  entered  into  the 
defendants'  service,  and  for  the  consequences  of  which 
therefore  they  are  not  responsihle.  The  declaration  indeed 
states  the  accident  to  have  arisen  from  the  comhined 
neglect  of  the  servants  who  were  managing  the  carriages 
in  which  the  deceased  was  travelling,  and  other  of  their 
servants  who  were  managing  the  train  with  which  the 
plaintili's  carriage  came  into  collision  ;  and  it  was  argued 
that  this  allegation  is  divisihle,  and  in  order  to  sustain 
the  declaration  it  would  not  he  necessary  to  prove  any 
negligence  on  tin;  part  of  the  train  in  which  H.  was 
travelling:  hut  it  W(uild  l)e  sullicient  to  prove  neghgence 
on  the  part  of  the  other  train,  and  so  it  was  contended 
that  even  admitting  the  defendants  would  not  he  liahle 
for  any  neglect  on  tlu;  part  of  those!  who  wvrv.  managing 
the  train  in  one  of  t  lie  cai  riages  of  wliicli  1 1 .  was  travelling, 
yet  there  could  lie  no  piinc-ii)le  exempting  them  from 
liahility  for  the  acts  of  those  who,  though  ecjually  with  11. 
servants  of  the  defendants,  were  not  at  the  time  of  the 
accident  engaged  in  any  common  act  of  service  with  him. 
But  we  do  not  think  there  is  any  real  distinction  hetween 

(r)  The  tiction  was  brought  by  bin  ncbninintnitrix,  niuliT  tbi>  ntatiitv  9  &  10 
Vict.  c.  93. 
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the  two  cases.  The  irrinciple  is,  that  a  Hcrcant  irJicii  he  llKichiimn  >■. 
enf/afics  to  serve  a  master  nndertakes,  as  hetireeu  Jtiiitself  j^^ewcustu  and 
aiuJ  Jiis  master,  to  run  all  the  ordlnanj  risks  of  the  serriee.   Henvick 

,,..,,  7         •    7        /•  7-         "  7  •        Raihvai/  Co. 

and  this  nirltidcs  the  risk  of  nef/lu/enee  njxiii  tlie  part  <ij  a 
felloic-servant  trlien  lie  is  aetint/  in  tJie  discJiarge  of  his  dnti/ 
as  servant  of  him  who  is  the  common  master  of  hotli.  The 
death  of  H.  appears  on  these  pleadmgs  to  have  happened 
while  he  was  acting  in  the  discharge  of  his  duty  to  the 
defendants  as  his  masters,  and  to  have  been  the  result 
of  carelessness  on  the  part  of  one  or  more  other  servant 
or  servants  of  the  same  masters  while  engaged  in  their 
service.  And  whether  the  death  resulted  from  mismanage- 
ment of  the  one  train  or  of  the  other,  or  of  both,  does  not 
affect  the  principle  ;  in  any  case  it  arose  from  carelessness 
or  want  of  skill,  the  risk  of  which  the  deceased  had,  as 
between  himself  and  the  defendants,  agreed  to  run.  It 
may,  however,  be  proper,  with  reference  to  this  point  to 
add,  that  tve  do  not  tliinka  master  is  exempt  from  responsi- 
bility to  Ids  servant  for  an  injurij  occasioned  to  Jiim  hi/  tlie 
act  of  another  servant,  ivhere  the  servant  injured  teas  not  at 
the  time  of  the  injartj  actinr/  in  tlie  service  <f  his  master. 
In  such  a  case  the  servant  injured  is  substantiallv  a 
stranger,  and  entitled  to  all  the  privileges  he  would  have 
had  if  he  had  not  been  a  servant.  It  was  contended  that 
the  plea  in  this  case  {f)  is  bad  on  special  demurrer,  as 
being  but  an  argumentative  denial  of  the  cause  of  action 
stated  in  the  declaration  ;  but  this  objection  is  unfounded. 
Though  we  have  said  that  a  master  is  not  responsible 
generally  to  one  servant  for  any  injury  caused  to  him  by 
the  negligence  of  a  fellow-servant  while  acting  in  one 
common  service,  yet  this  must  be  taken  with  the  qualifi- 
cation that  the  master  shall  have  taken  care  not  to  expose 
his  servants  to  unreasonahle  risk.  The  servant  when  he 
engages  to  run  the  risk  of  his  service,  including  those 
arising  from  the  negligence  of  fellow-servants,  has  a  right 

(/)  The  plea,  iu  substauce,  was  that  the  collision  took  place  solely  by  the 
negligeuce,  kc,  of  the  defendaut's  servants,  who  were  severally  tit  and 
competent  persons. 
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to  nntlerstiiml,  that  tlie  master  lias  tnkon  reasoniihle  care 
to  protect  him  from  risk  l)y  associatinjj;  him  only  with 
persons  of  ordinary  skill  and  care;  and  the  real  ol)ject  of 
the  plea  in  this  case  is,  to  sliow  that  the  defendants  had 
discharj^ed  a  duty,  the  omission  to  discharge  which  mifrht 
liave  made  them  responsible  to  the  deceased.  The  plea, 
tlierefore,  appears  not  to  he  open  to  the  objection  insisted 
on.  For  these  reasons  we  are  of  opinion  that  the  plaintiff 
has  shown  no  pjround  of  action,  and  so  our  jnd;::ment  nnist 
be  for  the  defendants." 

I'pon  similar  principles  it  was  afterwards  lidd,  in 
M'iiliiiorc  V.  Jdj/  ill),  that  a  master  builder  was  not  liable 
to  an  action  at  the  suit  of  the  administratrix  (// )  of  a  brick- 
layer who  was  killed  l)y  reason  of  the  falling  of  the  scaffold 
on  which  he  was  workinj;.  The  scaffold  was  erected  under 
the  superintendence  of  the  defendant's  foreman,  the  defen- 
dant not  beinjT  present,  and  was  constructed  by  the  men 
in  the  employ  of  the  defendant,  the  deceased  not  beinj; 
one  of  them;  and  the  fallinj^  of  the  scaffold  was  caused 
b}-  the  unsoundness  of  one  of  the  ledgers  or  horizontal 
poles  employed  in  its  construction. 

Upon  somewhat  similar  principles,  it  was  held,  in  a 
case  (/)  in  wliicli  the  declaration  disclosed  nothing  more 
than  that  tlie  plaiiitill'  had  embarked  as  a  seaman  on  the 


(ff)  0  K\c.  :{.')l  :  see  also  Innocvtil  v.  Peto,  4  F.  &  F.  8,  nntl  Inderuianr  v. 
LtimiK,  ]..  K.,  1  C.  1'.  274.  cifcu /«<.«/.  In  Srt/iiioinv.  Mmldnx.  IG  (i.  \\.  .S'JG.  it 
was  held  nn  tlii>  tacts  as  ntati-d  in  tlic  ili'claration,  tliat  tlie  niana;:i'i'i>t  a  tlicatro 
was  not  liable  to  an  action  at  the  suit  ot  a  sini;ir  tor  injiiriis  sii>taiii«<l  by 
liini  in  tailing;  through  a  hole  in  the  stap-.  Tlii'  ('as(>  has  btrii  (piotionctl  in 
Anifrica  :  Ititmi  v.  J'mr/rr,  24  New  York.  410,  where  a  lactory  girl,  who 
had  been  injured  by  the  tall  ot  a  juivy,  remvered  a;:ain>t  her  master. 

(/<)  This  action  was  also  brouffiit  nniler  the  statute  '.»  A:  10  ^'ict.  r.  93. 

(()  Coiir/i  V.  .Strr/,  A  K.  A:  IJ.  402.  iJy  sect.  4.').s  of  the  Merchant  Ship- 
pin;:  Aft.  18'.I4  (.i7  iV  oS  Vict.  c.  00).  in  every  eontrait  of  service,  express  or 
implieil,  iM'tween  the  owner  of  a  ship  and  the  master  or  any  seaman  thereof, 
there  sJHill  be  implied  an  (>bii;;ation  on  the  owner  of  the  ship  to  ns4-  all 
rensimable  means  to  insure  the  seaworthiness  of  the  ship  when  tho  voyage 
eoninieur«>>i,  and  to  keep  her  in  a  seaworthy  condition  during  the  voyage. 
Section  4')7  also  makes  it  a  mistlenieanor  t<>  send  a  ship  to  sea  in  an  nnsea- 
worthy  condition.  The  master's  neglect  to  ship  the  stanchions  and  rails 
pro\iiled  for  the  bulwarks  bv  the  owners  does  not  reuiier  tile  ship  •' nnsea- 
worthy"  within  the  Ait:  ///-//n/ r.  /'iii/.iir;/  Strtimufnp  Co.,  (IN'Hi  A.  (".  222. 
As  to  the  right  of  an  em])loyer  to  rely  on  the  doctrini;  of  cimimon  employment 
in  the  cas*-  of  a  breach  ot  a  st«t>itorv  ilutv.  sec  G)ovr»  v.  Lonl  H'lmhortif, 
(1898)  2  il  h.  402,  cite«l  poKt. 


MASTER  S    DUTY    TO    INDEMNIFY    THE    SERVANT. 


205 


defendant's  vessel,  and  that  the  vessel  was  not  seaworthy   '''""'^^'  "■'■  ^^<"'^- 

hut  leak}',  in  consequence  of  which  the  plaintiff  hecanie 

wet  and  ill ;  that  this  disclosed  no  contract  or  legal  duty 

of  which   there   had    been  a   breach   the  subject  of  an 

action.     Lord  Campbell,  C.  J.,  said,   "For  aught  that 

appears  on  this  count,  the  defendant  may  have   been 

perfectly  ignorant  of  the  defects  in  the  vessel,  whilst  the 

plaintiff  may  have  examined  the  vessel  before  he  engaged 

himself,  and  have  known  her  state  well.    Or  it  may  be 

that  both  parties  were  aware  of  it,  and  that  it  was  their 

intention  that  the  seaman  should  work  and  fare  the  harder 

and  have  that  considered  in  his  wages.     There  being  no 

allegation  of  a  scienter,  if  we  held  the  defendant  liable 

on  this  count,  we  must  hold  a  shipowner  always  liable  to 

an  action  from  every  seaman,  if  from  any  accident,  a  butt 

having  started,  or  the  like,  the  ship  was  not  seaworthy. 

Xo  sncli  arti())i  lias  ever  been  hroiifiht ;  this  is  a  case  of  the 

first  impression,  in  supj)ort  of  which  neither  a  decision  nor 

even  a  dictum  has  been  brought  to  our  notice,  nor  has 

any  legal  principle  been  urged  in  its  support."     And  he 

afterwards  added,  "  that  Priestley  y.  Foirler  {j)  seemed  to 

be  in  principle  the  same  case  as  this,  and  to  establish 

that  there  is  no  implied  contract  with  the  seamen  that  the 

vessel  is  seaworthy."    And  Coleridge,  J.,  said,  "  This  is  in 

truth  a  contract  between  master  and  servant,  and  is  to  be 

decided  on  the  principles  applicable  to  that  relation." 

In  order  to  make  out  a  defence  based  on  the  doctrine   common 
of  common  employment,  the  person  who  is  sought  to  be  employmcut 
made  liable  for  injuries  caused  b}'  the  negligence  of  his   master, 
servant  must  show  not  onlj^  that  the  injured  man  and 
the  man  doing  the  injury  were  engaged  in  a  common 
undertaking,  but  also   that  they  were  engaged  in  the 
service  of  a  common  master.     This  was  clearly  decided  by 
the  House  of  Lords  (/<;)  in  a  case  in  which  the  defendants 


(j)  3  M.  k  W.  1,  foite,  p.  198. 

(i)  Jo/iimuii  V.  Lindsaij  Jf-  Co.,  (1891)  A.  C.  371.  Commenting  on  Wigyett 
Y.  Fo.r,  11  Exc.  832,  and  disappro^'ing  of  Woodhead  v.  Gartiiess  Mineral  Co., 
4  Ct.  Sess.  Cas.  (Fourth  Ser.)  469.  See  also  Cameron  v.  Nystrom,  (1893)  A.  C. 
308. 
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I'ontnu'teil  to  put  in  lireproof  lloors  in  a  building 
whicli  was  lieing  ert'cted  hy  anotlier  lirm  of  building 
contractors.  A  servant  of  the  building  contractors  who 
was  at  work  on  the  building  was  injured  by  a  servant  of 
the  di'fendants  negligently  dropping  a  bucket  on  to  him, 
and  in  an  action  in  respect  of  these  injuries  it  was  held 
that  tlie  defeiulants  could  not  rely  on  the  defence  of 
connnon  employment,  because  the  relation  of  master  and 
servant  did  not  exist  between  them  and  the  plaintift'. 
The  ditliculties  that  generally  arise  here  are  in  showing 
that  the  i)laintiff  was  in  the  service  of  the  defendant  (/). 
Such  a  service  need  not  be  for  any  defined  term,  or  at 
Volunteer  fixed  wages.  A  person  who  is  not  under  any  paid  con- 
senant.  tract  of  service  may  nevertheless  put  himself  under  the 

control  of  an  employer  to  act  in  the  capacity  of  a  servant  so 
as  to  be  regarded  as  such.  This  is  the  position  of  one  who, 
as  a  mere  volunteer,  helps  the  servants  of  the  defendant 
in  their  work,  even  though  he  do  so  without  the  consent 
or  even  the  knowledge  of  the  defendant.  Such  an  one, 
if  injured  by  the  negligence  of  a  servant  of  the  defen- 
dant, is  in  no  better  position  than  those  with  whom 
he  has  associated  himself  in  respect  of  their  master's 
liability  (»/).  ]Jut  a  person  who,  having  an  interest  in 
what  the  servants  are  doing,  goes  not  only  to  help  them 
but  also  to  attend  to  a  matter  in  which  he  as  well  as  the 
defendant  is  interested,  is  not  in  the  position  of  a  mere 
voliniteer,  and  so  has  not  bound  himself  to  undertake 
the  risks  of  the  employment.  As  (n)  where  the  owner 
of  a  heifer  being  conveyed  on  the  defendants'  railway 
assisted  their  servants,  with  the  consent  of  the  station 
master,  in  shunting  the  horse-box  containing  his  heifer, 
Scrvnntlcntby  and  was  injured  in  so  doing  by  the  negligence  of  the 
t?m.' "^  ^*"^  '      defendants'  servants.     And  a  general  servant  of  A.  may 

(/)  tSicttiiiKoii  V.  Xorlfi  Jiastcni  liailiraij  Co.,  .3  Exc.  D.  341  ;  Abraham  v. 
Jlr;/uot,h,  f}  U.  \-  .X.  113. 

{ill J  Jfrffff  V.  MkIIiiikI  Ilnifirn;/  ('it.,  1  H.  \  X.  773,  iipprovrd  by  the 
Exrhe<|iif'r  ClinnilMT  in  I'uttn-  v.  Fanlkmr,  1   It.  A:  S.  800. 

(w)    ll'iif/Zil  V.  J.ijiii/oii   ,V  yorf/i    U'rtlnii  Jlnihcii;/   Co.,  1   Q.    H.    D.    2.V2  ; 

and  M«'  l/o/iiui  V,  .\i,i//i  i:,i.-,ii ,11  i:,i,i,i,iu  (■„.,  \.   I:.,  i  K\c.  •I'A. 
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for  a  time,  or  on  a  particular  occasion,  or  for  a  particular 
l-)urpose,  be  the  servant  of  B.,  notwithstanding?  that  he 
continues  in  A.'s  service,  and  is  paid  by  A.  The  rjues- 
tion  whether,  for  the  purpose  of  carrying  out  a  particular 
operation,  the  servant  is  the  servant  of  A.  or  of  B. 
depends  upon  the  question  under  whose  orders  and 
control  he  was  for  the  i)urposes  of  that  operation.  Ship- 
owners contracted  with  stevedores  to  discharge  a  ship, 
but  agreed  with  them  that  the  tackle  of  the  ship  used 
in  the  discharge  should  be  worked  by  members  of  the 
crew,  who  were  to  be  in  the  employment  and  control  of 
the  shipowners.  By  the  negligence  of  a  member  of  the 
crew,  a  winchman,  so  using  the  tackle,  a  labourer  in  the 
employ  of  the  stevedores  was  injured.  It  was  held  (o) 
that  as  the  winchman  was  not  in  the  employ  of  the 
stevedores  nor  subject  to  their  order  and  control,  the 
shipowners  remained  liable  for  his  negligence. 

In  the  following  case  (p)  the  general  master  was  held 
not  liable  for  the  negligence  of  a  servant  whom  he  had 
lent  to  another  person  for  a  particular  purpose.  The 
defendants  lent  a  crane  and  a  man  to  work  it  to  a  firm 
of  whartingers  to  use  in  loading  a  ship  at  a  wharf,  and 
by  the  negligence  of  the  man  working  the  crane  a  ser- 
vant of  the  wharlingers  was  injured.  The  man  working 
the  crane  received  directions  as  to  working  it  from  the 
"wharfingers  or  their  servants,  and  the  defendants  had 
no  control  in  the  matter.  It  was  held  that  as  the  defen- 
dants had  parted  with  the  power  of  controlling  their  ser- 
vant with  regard  to  the  matter  on  which  he  was  engaged, 
they  were  not  responsible  for  his  negligence  while  so 
emploj'ed.  As  the  question  of  responsibility  depends 
on   the   power   of   control,  it   is  not   material    whether 

(o)    Union  Steamship  Co.  v.  Chn-ldfje,  (1894)  A.  C.  18-5. 

[p]  IhjHovai,  V.  Laimj,  Wharton,  c\r.  Syndicate,  (1893)  1  Q.  B.  629, 
approviug-  the  principles  of  the  decisiou  in  Ronrke  v.  ll'hite  Moss  ColUerij  (Jo., 
■2  C.  P.  D.  205  ;  see  also  Murray  v.  Carrie,  L.  li.,  6  C.  P.  24.  In  Cairns 
V.  Clyde  Navigation  Trustees,  25  Ct.  Sess.  Cas.  (Fourth  Ser.)  (25  Rettie)  1021, 
dock  owners  who  had  let  out  to  a  stevedore  a  crane  aud  a  man  to  work 
it.  were  held  upon  the  facts  not  to  have  so  parted  with  the  control  of  the  man 
as  not  to  be  his  masters  when  he  was  workiuir  the  crane  for  the  stevedore. 
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the   general    master    lends    his    servant    to   another    in 

consideration  of  some  reward  or  not  (7). 

Servant  of  oue        Hut  wlitrr  a  workman  in  the  employ  of  one  railway 

lonipanv  ,    .  .    .  ^,     *. 

iniun-«rbv         e(>nn)any  was  t'n<,'a^;e(l  m  repan-nij^  then*  carria^'es  upon 

strTimt  ot  ji  sidin«j;  hi-lonjiin;'  to  another  eomi)anv,  hut  in  the  joint 

aiiotliiT  on  ^.  ,  ,       ,  •  1,1  11 

siilin{r  in  joint    oct'upalion  of  both  companies,  and  lu'  was  placed  between 
oocupation,        j^jj^,  carria«;es,  so  that  he  could   not  see  what  mijiht  he 

niaynrovn-.  . 

JW  V.  cominj;,  and  was  necessarily  making  a  noise  at  his  work, 

L<iiicii.s/,,,t.ite.  j-o  that  he  could  not  hear,  and  an  engine  belonKinc  to 

Jliitlirai/ Co.  .  ,  .,.  V     , 

the  other  company  came  up  nito  the  sidmg  and  drove 
the  carriages  together,  so  that  he  was  crushed  between 
them  and  killed,  and  the  jury  found  that  the  company 
to  whom  the  engine  belonged  were  guilty  of  negligence 
by  reason  that  their  rails  were  defective,  and  that  neither 
the  deceased  nor  his  fellow-servants  were  so  :  it  was  held 
that  his  representative  iiii;i]if  maintain  an  action  against 
that  comi>any  for  comix-nsation  under  Lord  Campbell's 
Act,  they  not  having  been  his  employers  (r).  In  giving 
judgment  in  that  case,  Pollock,  C.  B.,  said, — "I  must 
say  now  (I  am  speaking  merely  my  own  personal  private 
opinion  (.s) ),  I  think  we  ought  to  be  extremely  cautious 
how  we  relax  the  rule  that  was  laid  down  in  this  Court 
originally,  but  which  now  is  undoubtedly  the  law  of  the 
land,  with  respect  to  servants  in  a  common  employ 
sutVering  by  tlie  negligence  of  each  other.  I  believe  there 
was  never  a  more  useful  decision  or  one  of  greater  practical 
and  social  importance  in  the  whole  history  of  the  law.  i 
believe  it  was  the  law — I  thoioughly  understood  it  to  be  so 
before  attention  was  called  to  it  ;  for  if  it  had  not  been 
so  we  could  hardly  have  lived  into  the  i)resent  century 
without  having  actions  brought  over  and  over  again. 
No  such  action  ever  had  been  brought  before  the  time 
when  it  was  proposed  to  make  a  master  liable  in  respect 
of  one  servant  for  the  negligence  of  another.     1  think 

(7)  St-c  nldo  till'  cniit'8  of  Qiiannnii  v  Jiiirnrtt,  6  "W.  k  AV.  499;  Joum  v. 
JUtti/or  of  I.ivrtjiwtl,  II  (i.  U.  1).  N'.tO,  and  nurli  caxP!*.  <it<'<l  ;'o«^ 

(r)     Voiir  V.  l.<nirii.ihiir  iniH  Yorkhhirr  Jitiitira;/  Co.,  2  II.  A:  ,\.  728. 

(»)  W'nt.Min,  H.,  filiortly  afttrwanN  cxprts^^cd  the  rnnrtirrrncc  of  the  Court 
in  thin  ojiinion.  in  OnJ/iifm  v.  Oid/ou ,  .i  II.  Jc  N,  618.  ;w.<.^  p.  205). 
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we  ought  to  be  exceedingly  cautious  llo^v  we  allow  what    Vouc  v. 
I  must  say  I  consider  to  l)e  the  important  Ijenefits  of  ^£a{iwJ7^^^^^ 
that  decision  to  be  frittered  away  by  nice  distinctions, 
or  to  be  broken  in  upon  by  the  ingenuity  of  advocates 
or  by  the  verdicts  even  of  juries." 

So,  again,  where  a  railway  station,  which  was  used  Warhurton  v. 
both  by  the  Great  Western  Railway  Company  and  the  £Sy/^S''" 
London  and  North  "Western*  Railway  Company,  but  was 
under  the  charge  of  a  servant  of  the  latter  company,  and 
a  train  belonging  to  the  Great  Western  Eailwa}^  Com- 
pany, and  driven  by  one  of  their  engine-drivers,  having 
been  improperly  and  negligently  shunted  into  a  siding, 
injured  the  plaintiff,  who  was  a  servant  of  the  London 
and  North  Western  Railway  Company  engaged  in  cleaning 
carriages  on  the  siding.  It  was  held  that  the  plaintiff 
might  maintain  an  action  against  the  Great  Western 
Railway  Company  for  damages,  the  injury  having  been 
caused  by  the  negligence  of  the  engine-driver  in  the 
discharge  of  his  ordinaiy  duty  to  them,  and  not  in  the 
course  of  any  common  emploj'ment  with  the  plaintiff'  (0- 

However,  where  (»)  the  plaintiff  was,  with  other  work-  Miner  injured 
men  in  the  employ  of  the  defendant,  engaged  in  sinking  by  j^eghgence 
a  mine,  and  was  at  the  bottom  of  the  pit,  and  assisted  in  workinen 
filling  a  tub  with  water  which  was  drawn  up  to  the  top  ^^^^^  ^^ 

1  -I  11  1  1  •  •  ■,         Griffiths  V. 

to  be  emptied,  and  through  something  occurring  at  the  Gidiow. 
top,  where  his  fellow-workmen  were  employed  to  empty 
it,  it  fell  down  upon  the  plaintiff'  and  injured  him  ;  it  was 
held  that  he  could  not  sue  the  defendant  for  the  injury. 
In  that  case  there  was  some  evidence  that  the  plaintiff' 
was  himself  contributory  to  the  accident,  as  he  knew  that 
the  hook  by  which  the  barrel  was  attached  to  the  tackle 
to  be  drawn  up  was  unsafe,  and  made  no  complaint ; 
and  moreover  the  defendant  had  supplied  a  proper 
apparatus  which  the  plaintiff''s  fellow-workmen  neglected 
to  use.     There  was  no  evidence  that  the  defendant  had 


U)    WarburtoH  v.  Great  irestern  Railway  Co.,  L.  R.,  2  Exc.  30. 
\u)  Gritfiths  V.  Gidloic,  3  H.  &  N.  648. 
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(injit/i'^v.  "^iven  liny  (lirtH'tions  to  that  elVtut.  It  was  thou;j;ht  by 
the  Court  of  Kxcheqiicr  that  to  hold  thr  dcfrndant  Hablo 
would  he  utterly  to  fritter  away  the  rule  that  a  master  is 
not  responsible  for  injury  i-auscd  to  one  servant  hy  the 
ne<;li}:jence  of  another. 
BariomhiU  And  a  similar  decision  was  arrived  al  l»y  the  House  of 

Jfeirf/"^  Lords,  in  the  following'  case  (/•) : — The  ai)iullants  were 
the  owners  of  a  coaljut,  Pieid  and  M'Guire  were  miners 
in  their  service.  .\tc()rdin<^  to  the  usual  course  of 
working  the  coals  in  this  pit,  the  miners  were  let  down 
into  and  diawn  up  from  the  pit  in  a  c-age.  which  was 
worked  hy  a  roi)e  running  over  a  pulley,  fixed  by 
nuichinery,  at  a  considerable  height  above  the  mouth  of 
the  ))it,  and  worked  by  a  stationary  steam-engine,  lixed 
at  a  few  yards'  distance  from  the  pit.  S.  was  the  engine- 
num  employed  by  the  appellants  to  attend  to  this  engine, 
and  it  was  his  duty  to  attend  to  the  drawing  up  and 
letting  down  of  the  cage,  so  that  the  woi'kmen  might  be 
moved  up  and  down  safely  ;  but  he  disregarding  his  duty 
when  the  cage  was  coming  up,  when  two  workmen,  lleid 
and  M'Ciuire,  were  in  it,  negligently  omitted  to  take  the 
proper  means  for  stopping  it  at  a  few  feet  above  the 
mouth  of  the  pit,  where  there  was  a  platform  on  which 
the  men  ought  to  have  got  out,  and  allowed  it  to  be 
carried  with  great  force  to  the  top  of  the  machinery,  in 
consetpience  of  which  it  was  upset,  and  tlie  men  thrown 
out  and  killed.  It  was  held  by  the  House  of  Lords,  after 
a  long  and  elaborate  discussion  and  consideration  of  all 
the  J'higlish  and  Scot<di  cases,  tliat  tlu^  representatives  of 
neither  of  them  could  maintain  any  action  against  the 
owncirs  of  the  coalpit.  .\nd  that  there  was  no  difTenMice, 
in  this  res})(!ct,  between  the  law  of  l-jigland  and  Scotland. 
There  appeared  to  bo  no  doulil  l)ut  that  S.  and  the 
miners  were  engaged  in  a  common  work. 


(r)  Htnton»hill  f'oni  Co.  v.  littil,  .1  .M'(i.  -iOC.  ;  Snitf  Compani/  v.  .}f'Oiiirr, 
3M'Q.  300.  Tlu-  Jud^nii'iit  nl  J,»ril  Ciiinworth,  I,.  ('.,  in  y.V.rf^  rfl*«r, 
♦kwrvcB  nil  atf«>iilive  jicniwil  ;  lif  was  two  Vfiirs  (lrlilnr.'ifinff  over  it;  not 
that  he  hnd  any  doubt  about  the  non-lifil)iiity  of  the  nmstir,  hut  Irom  other 
cauMH ;  nee  al»o  //Vr«M  v.  M<ith\c»iji:,  ■\  M'(i.  21'). 
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Considerable  difficulty,  however,  has  arisen,  and  must   ^Vho  are 
hereafter  arise,  in  deciding  in  particular  cases  what  con-  ,nen  enffaLd 
stitutes  servants  of  the  same  master,  fellow-workmen  or  •»  common 
{collaborate itrs,  as  they  are  sometimes  called,  within  the 
meaning  of  the  rule  laid  down  in  Priestletj  v.  Foiclcr,  and 
the  cases  which  have  followed  it.      The  cases   already 
cited  as  instances  of  the  application  of  the  rule  afford 
great  assistance  in  determining  this  question,  and  further 
{lid  may  he  derived  from  the  following  dicta  of  judges  on 
the  subject : — 

"'It  is  not  necessar}^  for  this  purpose,"  said  Lord  Cran- 
worth,  in  Ikirfonsliill  Coal  Coiiijiaii//  v.  licid  (ir),  "that 
the  workman  causing  and  the  workman  sustaining  the 
injury  should  both  be  engaged  in  performing  the  same 
or  similar  acts.  The  driver  and  the  guard  of  a  stage- 
coach, the  steersman  and  the  rowers  of  a  boat,  the  work- 
man who  draws  the  red-hot  iron  from  the  forge  and 
those  who  hammer  it  into  shape,  the  engineman  who 
conducts  a  train  and  the  man  who  regulates  the  switches 
or  the  signals,  are  all  engaged  in  common  work.  And  so 
in  this  case,  the  man  who  lets  the  miners  down  into  the 
mine,  in  order  that  they  may  work  the  coal,  and  after- 
wards brings  them  up,  together  with  the  coal  which  they 
have  dug,  is  certainly  engaged  in  a  common  work  with 
the  miners  themselves.  They  are  ail  contributing 
directly  to  the  common  object  of  their  common  emploj-er 
in  bringing  the  coal  to  the  surface." 

And  Lord  Chelmsford,  in  M'Guire's  case  {jc),  said,  "  It  Bartons/till  Co. 
is  necessar}^  in  each  particular  case  to  ascertain  whether 
the  servants  are  fellow-labourers  in  the  same  work ; 
because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  undertakes,  yet  he  cannot  be  expected 
to  anticipate  those  which  may  happen  to  him  on  occasions 
foreign  to  his  employment.      Where  servants,  therefore, 

{w)  3  M'Q.  295,  Hxpra.     See  also  the  definition  jf iven  by  Brett,  L.  J.,  iu 
Charks\.  Taylor,  3  C.  P.  D.  492,  and  the  cases  citedin  ThePctrd,  (1893)  P.  320. 
{x)  iV»-Lord  Chelmsford  in  Bartonshill  Co.  v.  M'Guire,  3  M'Q.  307. 
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Bintoushiii  ftre  en<»a<:joil  in  ditVcitnl  dt'partnients  of  <liity.  an  injury 
M'Guirc.  '  committed  l»y  ono  servant  upon  the  other,  hy  careless- 
ness or  ne^lif^ence,  in  the  eoui'se  of  his  pecuHar  work,  is 
not  witliin  the  exception,  and  the  master's  Hability 
attaclies  in  tliat  case  in  the  same  manner  as  if  the 
injured  servant  stood  in  no  such  relation  to  him.  There 
may  he  some  nicety  and  dilViculty  in  particular  cases,  in 
decidinj^  whetlier  a  common  employment  exists,  but  in 
pjeneral,  l)y  keeping;  in  view  what  the  servant  must  have 
known  or  expected  to  have  heen  involved  in  the  service 
wliich  he  undertakes,  a  satisfactory  conclusion  may  he 
arrivf'd  at." 
Servants  of  This  dictum  of  Lord  Cliclnisfovd  aj^M'ces  with  what  was 

Mi^tirecMn'^      said  hy  the  Lord   Ordinary  in  M\\(ii(tilttoii  v.  'I'lir  Cale- 
ditferint  donidii    Hoilirtd/    ('(>iii})(iin/  (if).       "  It  mav  he,"  said  he, 

oc'iupiitions.  ■  •         ii  1  '  11- 

,.  ,.     ,  tliat  the  two  persons,  viz.,  the  wrongdoer  and  the  m- 

V.  CoMoiiiau    jured,  thoufrli  both  at  the  time  servants  of  one  master, 
^'''  are  engapjed  in  different  operations  and  in  distinct  depart- 

ments of  work.  A  dairymaid  is  brinf^ing  home  milk  from 
the  farm,  and  is  carelessly  driven  over  by  the  coachman. 
A  painter  or  slater  is  engaged  at  his  work  on  the  top  of  a 
high  ladder  placed  against  the  side  of  a  country-house, 
and  is  injured  by  the  carelessness  of  the  gardener,  who 
wheels  his  barrow  against  the  Judder  and  upsets  it.  A 
clerk  in  a  shipping  company's  ollice  is  sent  on  board  a 
shij)  belonging  to  the  company  with  a  message  to  the 
captain,  and  he  meets  with  injury  by  falling  through  a 
hatchway  whicdi  th(^  mate  has  carelessly  left  unfastened, 
though  ai)parently  closed.  \  i)loughman  is  at  work  on  a 
piece  of  ground  held  by  a  railway  company,  and  adjacent 
to  a  railway,  and  is  whih*  in  the  employment  of  the  com- 
pany killed  by  an  engine,  which,  through  the  rashness  or 
carelessness  of  the  engine-driver,  hsaps  from  the  line  of 
rails  into  the  field.  In  such  and  similar  cases  it  could 
hardly  be  contended  that  the  lule  laid  down  in  Prii'stleif 
V.  Fniihr  would  apply." 


(I/,  19  ft.  Sw..".  f'nu.  (Sec.  Ser.)  273;  21  il>„/.  KiO. 
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Numerous  otlier  cases  of  a  similai' nature  have  occurred  Other  cases, 
which  it  seems  sufficient  to  refer  to  shortly.  Thus  the 
captain  of  a  ship  and  the  crew  (z)  :  the  guard  of  a  rail- 
way train  and  a  ganger  of  platelayers  {a)  :  a  labourer 
employed  in  loading  trucks  and  a  deputy  foreman  of 
platelayers  (/>)  :  one  of  a  gang  of  scaffolders  and  the 
foreman  of  the  gang  (c) :  a  carpenter  and  joiner  em- 
l)loyed  in  painting  an  engine  shed  near  a  turntable,  and 
the  company's  servants  engaged  in  managing  traffic,  who 
negligently  turned  a  carriage  on  the  turntable  and  upset 
a  ladder  whereby  the  painter  was  thrown  down  and 
injured  ((/)  :  a  miner  and  an  under  looker  whose  duty  it 
was  to  superintend  the  mining  operations  {e)  :  a  work- 
man employed  by  an  engine-maker,  and  the  foreman 
who  ordered  him  to  get  on  a  travelling  crane  moving  on 
a  tramway,  which  fell  and  injured  the  workman  ( ;)  :  a 
manager  of  barges  and  a  man  employed  lowering  sacks  {</) : 
a  general  traffic  manager  and  a  milesman  (A),  have  been 
held  to  be  fellow-servants  within  the  rule  laid  down  in 
Priestley  v.  Fuirler.  But  a  compulsory  pilot  is  not  a 
fellow-servant  of  the  crew  (i)  :  nor  are  an  engine-driver 
and  a  signalman  on  joint  staff  of  two  railways  with  one 
station  (A)  ;  nor  are  the  crew  of  a  tug  and  the  crew  of 
the  tow  {1} :  nor  the  crews  of  two  ships  colliding  with 
each  other-,  though  belonging  to  the  same  owner  (^^O- 

(z)  Hedleij\.  riHknvy  %  !Soiis  Steamship  Co.,  (1894)  A.  C.  222. 

[a)    Waller  v.  Honth  Hustern  liailwai/  Co.,  2  11.  &  C.  102. 

(i)  Lovegrore  v.  London,  BvHjhton  and  Houth  Coast  llaihvai/  Co.,  IG  C.  15., 
N.  S.  669. 

(c)   Gallagher  v.  riper,  ibid. 

{d)  Morgan  v.  Vale  of  Xeath  Eailwag  Co.,  L.  R.,  1  Q.  B.  149 ;  see 
Murphy  v.  Smith,  19  C.  B.,  N.  S.  361  ;  Tttnjtei/  v.  Midland  Italhcag  Co., 
L.  E.,  1  C.  V.  291. 

{e)  Hall  V.  Johnson,  :5  H.  &  C.  589. 

(/)  Feltham  v.  Em/land,  I..  11.,  2  Q.  B.  32. 

(g)  Lorelly.  lloue'll,  1  ('.  V.  1).  IGl. 

(/()  Conway  v.  Belfast  and  Xortliern  Comities  Railway  Co.,  Ir.  Hep., 
11  C.  L.  34o  ;  see  also  Skerrit  v.  Scallan,  Ir.  Itt'p.,  11  C.  L.  389;  MeCarthy 
V.  British  Shipowners  Co.,  10  L.  E,.,  Ir.  384. 

(i)   Smith  V.  Steele,  L.  11.,  10  Q.  B.  ]2o. 

{k)  Swainso)i  v.  North  Eastern  Itailwai/  Co.,  3  Exc.  D.  341.  See  Charles 
V.  Taylor,  3  C.  P.  D.  492. 

(/)  Bland  v.  Itoss,  14  Moo.  P.  C.  210;  approved  iu  Spaii/Iil  v.  Tedcastle, 
6  App.  Cas.  217. 

(w)   The  I'etrel,  (1893)  P.  320. 
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i>r  vue- 
principn). 


DoputT  nusttr  At  one  time,  rtiul  more  especially  in  the  Courts  of 
Scollaiitl,  there  was  some  doiiht  whether  a  })erson  whose 
duty  it  was  to  superintend  his  employer's  husiness  should 
not  he  considered  to  stand  in  the  position  of  a  {le[)uty- 
master  or  vice-principal,  rather  than  that  of  a  fellow- 
servant,  with  those  persons  wlio  were  employed  hy  his 
master  in  suhordinate  positions,  and  on  this  pirouiid  it 
was  thought  that  the  common  master  ou;j;hl  to  he  held 
liahle  for  his  deputy's  negligence  when  injury  was 
therehy  caused  to  other  persons  in  the  master's  service. 
Ikit  in  18()H  this  doctrine  was  iinally  e.\i)loded  (»),  ^nd 
a  maiuxger  or  foreman  must  now  he  considered  to  he  as 
much  a  servant  as  those  whose  work  he  superintends. 

In  one  case  (o)  since  that  decision  of  the  House  of 
Lords  it  appears  that  an  attempt  was  made  to  argue  that 
a  corporation,  who  can  only  act  through  a  manager,  is 
in  a  somewhat  different  position  in  this  respect  from  a 
master  who  is  an  individual  person  :  hut  on  the  remark 
of  lilackhurn,  J,,  that  that  could  not  make  any  ditlerence, 
the  argument  was  dropped.  And  in  an  action  hy  the 
achninistratrix  of  a  seaman  washed  overhoard  and 
drowned  through  the  negligence  of  the  captain  of  a 
merchant  ship,  the  House  of  Lords  held  tiiat  the  captain, 
though  a  representative  of  a  limited  company,  was  a 
fellow-servant  with  the  deceased  (/<). 

Where  a  master  employs  hoys  and  girls,  or  inex- 
perienced workmen  or  apprentices  (</),  and  directs  them 
to  act  under  the  superintendence  and  to  obey  the  orders 


Master  liable 
where  he  has 
(lincttd  youn;^ 

HiTVailt  to 

ob«y  unlers  of 

ftuperinr 

HtTvant. 


(ii)  inUn  V.  .Vrn;/,  ]..  U.,  1  H.  L.  Hv.  32(>.  In  the  Vi\iU(\  St^ito*  the 
hiw  on  itiin  point  Meenis  to  he  ilitferent ;  .Xott/imi  I'urifir  liuilroiul  Co.  v. 
J'r/ri»i,n,  lOJ,  V.  S.  .'}|('>,  and  we  Ort/r*  V.  MiiMi;  1().'),  V .  ,S.  .■$(;;{.  wliere  it  was 
held  tliat  tlie  (onduetor  of  a  train  was  not  a  vice-principal  Imt  was  a  teliow- 
(tervant  witi:  the  en^rineer  operating  the  |M(i.nn>fivc  oi  jMinthn  train  on  the 
.tame  road. 

[o)    Jlourlln  V.  I.iiniloir  .Siniiriin  Slrrl  Co..  I,.  K.,  10  H.  W.  (\1. 

Ip)  llrdhil  V.  I'uikiirtl  .\-  Smm  Slriimnlii})  Co.,  (1S!»4)  A.  ('.  2'i'2.  So,  too. 
in  yl/frn  v.  Xrir  f}a»  Co.,  \  E\r.  I).  '2ol,  where  a  .servant  of  a  pa.s  conipanjr 
une*!  theni  for  daniairis  for  injnrie>i  Nntfered  hy  liini  in  hi"*  inipjoynient,  the 
(.'onrt  H.'iiil  that  a•>ollnlin^;  the  nej;lip'n«e  of  Karren  (the  ronipiiny"s  manager), 
his  nejflijfenci'  wonld  he  that  ot  a  fellow-wrvant,  for  which  the  defendants 
wonld  not  he  lialile. 

(y;  M'JIiNo,.  V.  .M*M,ll,t„,  'j:{  Ct.  ii^c>»^.  Can.  (Sec.  Ser.)  1082. 
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of  a  deputy,  whom  he  puts  in  liis  phxce,  it  may  l)e  they 
are  not,  within  the  meaning  of  the  rule,  employed  in  a 
common  work.  They  are  acting  in  obedience  to  the 
express  commands  of  their  employers,  and  if  he,  by  the 
carelessness  of  his  deputy,  exposes  them  to  improper 
risks,  it  may  be  that  he  is  liable  for  the  consequences. 
A  girl,  only  nine  days  in  defendant's  employ  in  a  clay  o'Bymc  v. 
mill,  was  unaware  of  the  risks  from  machinery.  A.,  ^"^'"• 
acting  under  the  defendant  as  manager  of  the  works, 
put  her  to  remove  some  waste  clay,  while  the  rollers 
were  in  motion.  X.  ought  to  have  done  this  himself; 
and  it  ought  not  to  have  been  done  at  all  till  the  move- 
ment of  the  rollers  was  suspended.  The  little  girl,  in 
attempting  to  remove  the  waste  clay  in  obedience  to  A.'s 
order,  sustained  a  severe  injury  from  the  rollers;  for 
which  she  brought  an  action  against  the  master,  and  he 
was  held  liable  (/■)• 

Whatever  the  dangers  of  the  employment  which  the  Master's 
employed  undertakes,  amongst  them  is  certainly  not  to  be  ]|iVown  ^^ 
nmnbered  the  risks  of  the  employer's  negligence,  and  the  negligence. 
creation  or  enhancement  of  danger  thereby  engendered  (.s). 
For  his  own  personal  negligence  a  master  is  always  liable 
to  his  workmen  (/).     Hence  a  master  working  with  his  AVhile working 
servant   and    bv  his  negligence  causing    injur}'  to  the 
servant  is  liable  therefor.      He    could    hardly    contend 
that  he  was  in  the  service  of  a  common  master  with  his 
own  servant,  and  for  the  purposes  of  the  rule  now  being 
considered  he  cannot  be  said  to  be  in  a  common  emi:)loy- 
ment  with  him  {n).     Nor  would  the  right  of  action  by  a 
servant  against  his  master  for  his  master's  neglisence 


(>•)  O^Bi/riie  V.  Burn,  16  Ct.  Sess.  Cas.  (Sec.  Ser)  1025,  comineuted  on  in 
Bartomhill  Coal  Co.  v.  Reld,  3  M'Q.  294.  See  also  Uardtv  v.  Addie,  20 
Ct.  Sess.  Cas.  (Sec.  Ser.)  .553.  This  case,  however,  was  settled,  and  not,  as 
sometimes  inaccurately  stated,  reversed  in  the  House  of  Lords.  See  21  Ct. 
Sess.  Cas  (Sec.  Ser.^  1382,  note.  See  also  wliat  is  said  by  the  Lord  I'resident 
in  Suiiwrvillc  v.  Graif,  1  Ct.  Sess.  Cas.  (Third  Ser.)  772." 

(h)  Lord  Ilerscheil  in  Smith  v.  Baler  ,\-  Som,  (1891)  A.  C.  325. 

(<)  Bowen,  L.  J.,  in  Thoiuais  v.  Q/iartermdi/ic.  18  Q.  E.  1).  685. 

(«)  Anhworth  V.  Staiiiclx,  30  L.  J.,  Q,.  13.  183  ;  iMclhrs  v.  Shaw,  1  B.  ct  S. 
437. 
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be  taken   invay  In-  tlie   fui-l   iluit  witli  the  nejijligonce  of 
the  master  tlieie  was  coiipletl  the  fact  of  negUgence  on 
the  part  of  a  fellow-servant  of  the  plaintitl'ir). 
MasterN  duty        And  whilst  a  servant  contracts  with  his  master  to  bear 
roii'iptLm  ^^'^  risks  of  the  ni'gligence  of   his   fellow-servants,  there 

servunt-s.  is,  us  has  been  more  than  once  laid  down,  a  corresponding 

duty  on  the  part  of  the  employer  to  take  due  care  to 
select  competent  servants.  It  would  be  most  unreason- 
able to  hold  that  he  is  exempt  from  liability  for  his 
servant's  negligence  in  any  case  where  he  is  not  under 
this  obligation.  The  obligation  and  the  exemption  are 
correlative,  and  are  implied  from  the  relation  of  master 
and  servant  created  between  the  parties  (/r).  And  Lord 
Cairns  (r),  after  saying  that  a  master  is  not  and  cannot 
be  liable  to  his  servant  unless  there  be  negligence  on  the 
part  of  the  master  in  lliat  which  he,  the  master,  has 
contracted  or  undertaken  with  his  servant  to  do,  and 
after  referring  to  the  judgment  of  Jervis,  C.  J.,  in  Tarrant 
v.  ^i'll'li  (i/),  said  that  "negligence  cannot  exist  if  the 
master  does  his  best  to  employ  competent  persons  :  he 
cannot  warrant  the  competency  of  his  servants." 

Negligence  on  the  part  of   a  fellow-servant,  even    a 
single  act  of  negligence,  may  in  some  circumstances  be 
evidence  of  his  incompetence  (z). 
Safety  of  The  master  is  also  under  the  duty  of  seeing  that  the 

premises.  condition  of  tlic  Works  where   he  employs  his  servants 

is  reasonably  suitable  and  safe  for  the  puri>ose  for  which 
the  works  are  used  ((t). 


(i)  O'ltntil  Trim/:  Itni/irtu/  v.  f'liminiiif/ii.  106  V.  S.  700;  liobnts  v.  Smith, 
2  11  k  X.  'ilH;  l)n,n„„l\.' llolliuid,  Y:.[  B.  ic  K.  102. 

(if)   I/inl  llcrscli.Il  ill  ./<./,, i.so,i  V.  Luuhmi  ,\- ('„.,  (1891)  \.  ('.  371. 

(x)    ir,lH„„  V.  .l/r/ry.  I,.  K.,  1   II.  I,.  Sc!  WIG. 

(//)  Tiiriuut  V.  //'//;*,  18  C.  H.  7'.'7.  See  also  M'Kiuncii  v.  Irish  Sitrth 
Wmirrii  lititlwii;/  Co.,  Ir.  U.,  '2  C.  I-.  000.  Acconliiip  to  Sf.ipp  v.  Eautrrn 
fouiilir/,  Itiiilinn/  To.,  •)  Kxc.  2i.'5,  the  iiiiwtfr  i.s  the  j)r(i|U'r  judge  of  the 
iiuiiiImt  ot  KcrvMiitH  riMjiiiKite  tor  iiiiv  ]mrti('ul)ir  work. 

(z)  McCtrth;/  V.  Ilnti^h  Shij»,ininn  Cv.  10  L.  K.,  Ir.  .iHi  ;  S/:enilt  w 
Sriilliin,  \\.  Xby.,  11  ('.  I,.  ;1H!». 

(a)  U<(ir<'ii(i'  limy  iKie  \h-  made  to  ii  class  of  cases  in  wliicli  it  lias  been 
e<ttiilili^liiil  tliiit  iiiidt  r  rcrtiiiii  riniiiiistaiici-x  one  ninn  may  owe  a  duty  to  anotlier, 
thoii^jli  tlnri-  it  no  (ontrart  iHfwten  tlieni.  The  occupier  of  jiremises  is  under 
a  duty  to  persons  who  may  resort  tliereto  in  the  course  ot  business  with  which 
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So,  a  mine  owner  was  held  liable  where  a  workman   Miner  killed 

.y  lal 
tone. 


^Yas  killed  by  the  fall  of  a  large  stone  while  he  was  at  ^  "    ^ 


work  underground,  if  in  the  opinion  of  the  jury  his  death 
was  occasioned  by  the  unsafe  state  of  the  roof  of  the 
mine  and  the  negligence  or  unskilfulness  of  the  owner 
in  having  so  left  it  when  the  workmen  were  sent  to  work 
there.  But  he  would  not  have  been  held  liable  if  the 
condition  of  the  mine  was  known  to  the  workman,  so 
that  his  death,  which  arose  from  working  under  it,  was 
the  consequence  of  his  own  rashness,  and  not  of  any 
neglect  of  the  owner  (/>) . 

So,  where  miners  employed  at  piecework  in  working  Miner  killed 
coal  w'hile  in  the  pit,  into  which  they  had  been  let  down  ^^  jj^jifg  ^ 
in  the  usual  manner,  remonstrated  with  the  underground 
agent  as  to  the  state  of  the  mine,  complaining,  among 
other  things,  that  air  was  not  adequately  admitted,  and 
also  that  their  wages  were  not  sufficient,  and  on  his 
refusing  redress  they  declined  to  work  any  longer,  and 
desired  to  be  drawn  up  again.  The  agent  acceded  to 
this,  and  one  of  the  men  in  the  course  of  the  ascent  was 
thrown  over  and  killed.  The  jury  found  that  the  death 
arose  from  the  pit  not  being  in  a  safe  and  sufficient  state. 
It  was  held  by  the  House  of  Lords  that  the  men  had  a 
right  to  leave  their  work  if  they  thought  lit,  and  that 

the  occupier  is  concerned,  upon  bis  invitation  express  or  implied,  to  take 
reasonable  care  that  the  premises  are  in  a  safe  condition.  I)nJcrmn)tr  v. 
Barnes,  L.  K.,  1  C.  P.  274  ;  Miller  v.  Hancock  (1893),  2  U.  B.  177;  White 
V.  France,  2  C.  P.  D.  308;  Bnrchcll  v.  Hickisson,  50  L.  J.,  Q.  B.  101. 
The  principle  applies  to  movable  as  well  as  immovable  propertj'.  The 
owner  of  a  railway  truck  is  under  a  duty  to  persons  employed  in  unloading  to 
take  reasonable  care  that  its  condition  is  not  so  bad  as  to  cause  them  injury: 
Elliott  v.  Mall,  15  Q.  B.  i).  315  ;  so  with  regard  to  a  dock  company  and  a 
gangway  supplied  by  them  to  a  ship  in  their  dock:  Smith  v.  London  and  St. 
Katharine  iJocks  Co.,  L.  II.,  3  C.  1*.  326;  and  a  dock  company  supplying  a 
staging  for  painting  a  ship  is  liable  tor  its  condition  to  the  painters  using  it : 
Hcartn  v.  I'cndcr,  11  (i.  B.  D.  503  ;  and  the  charterer  of  a  ship  is  liable  for 
negligence  in  allowing  the  stevedore's  men  to  use  a  fixed  iron  ladder  in  the 
hatch  which  is  out  of  repair  :  Marneij  v.  Scott,  (1899)  1  U.  B.  986.  In  Mow - 
braij  V.  Mcrnju-eather,  (1895)  2  Q.  B.  640,  an  employer  to  whom  a  defective 
chaiu  had  been  negligently  supplied  by  the  defendant  and  whose  servant  was 
thereby  injured,  recovered  from  the  defendant  the  amount  of  compensation  for 
which  he  was  liable,  and  which  he  had  given,  to  the  servant,  and  for  which 
amount  it  was  admitted  that  the  defendant  himself  would  have  been  liable  to 
the  servant. 

(i)  Pater  son  v.   Wallace,  1  Macq.  748. 
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Mostor's 
to  have 
machiuor 
order. 


their  eniplovers  were  lunind  to  take  all  reasonable 
measures  for  the  purpose  of  having  the  shaft  in  a  proper 
eoiulitioii.  so  that  the  men  mif^ht  he  hrought  up  safely, 
ami  not  having'  done  so  were  liahle  for  the  eonse- 
(piences  (c).  If  the  buildings  were  originally  badly  con- 
structed and  the  servant  was  injured  by  reason  of  such 
bad  construction,  the  employer  would  not  be  liable  to  the 
workman,  unless  personal  negligence  be  proved  against 
him  or  some  person  acting  by  his  orders  for  whom  he  is 
resi)onsible  {<1). 
liity  And  where  a  master  employs  his  servants  in  a  work 
^.  in  of  danger,  he  is  bound  to  exercise  due  care  in  order  to 
have  his  tackle  and  machinery  in  a  safe  and  proper 
condition,  so  as  to  })rotect  them  against  unnecessary 
risks  ((■).  It  is  no  evidence  of  such  personal  negligence 
of  the  master  that  he  has  in  use  in  his  works  an  engine 
or  machine  less  safe  than  some  other  which  is  in  general 
use.  Wiiere,  therefore,  a  sugar-refiner's  labourer  was 
killed  through  the  fall  of  sugar  moulds  which  he  was 
raising  by  machinery  to  which  In-  attached  it  by  means 
of  a  clip  which  slipped  off,  it  was  held  that  his  adminis- 
tratrix could  not  maintain  an  action,  under  Lord  ('amp- 
bell's  Act,  against  his  master,  although  it  api)eared  that 
another  and  safer  mode  of  raising  the  moulds  was  usual, 
and  had  been  left  otl"  by  the  defendant  (  /  ).  There  are 
many  kinds  of  worl<  in  which  danger  is  necessarily 
inherent,  where  ^jrecautions  such  as  would  ensure  safety 
to  the  workman  are  either  impossible,  (U*  would  only  be 
attainable  at  an  expense  altogether  incommensurate 
with  the  end  to  be  accomplished.  In  all  such  cases  the 
workman  must  rely  upon  his  own  nerve  and  skill ;  and 
in  th(!  absence  of  express  stipulation  to  the  contrary,  the 

(e)  Jlrijdou  v.  Stru-nrt,  2  Mnrq.  :»0, 

(il)  Jhnini  V.  Acniiuiton  Coi/oii  Cu.,  :U  I,.  J..  K\(  .  20S.  Sir  iiImi  I'uttxx. 
roil  ('tiifi»fr  Ilwl;  mill  Uiiiliimi  Co.,   H  W.  U.  o2J. 

(r)  J'ei-  I/oni  rriinworfh  in  Itniinimhill  Ciml  Co.  v.  Jdiil,  .'I  >fii<'q.  2S.S. 
Searlr  v.  Limhin/,  11  ('.  ]\.,  X.  S.  Vl'.).  I)»tii«  cif  this  iinturc  arr"  hImo 
inipotifcl  Hoini'tinici  tty  Ktntiitc,  im  in  Hi'ctn.  10  to  IH  of  the  Fnrtory  Ait.  1001, 
/Hint,  in  till'  Aiiprnilix.  iinil  wi'  also  p.  'i'-i. 

!  f    Ih/iini  \.  Lr'ir/i,2G  F,.  .1.,  K\r. 'iJl .    Sec tho  judf^mcnt  of  Hmmwell,  B. 
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risk  is  held  to  be  witli  him  and  not  with  the  employer. 
On  the  other  hand,  there  are  cases  in  which  the  work  is 
not  intrinsically  dangerous,  but  is  rendered  dangerous  by 
some  defect  Avliich  it  was  the  duty  of  the  master  to 
remedy  (r/).  And  in  the  same  case  Lord  Herschell  said  : 
"It  is  (juite  clear  that  the  contract  between  employer 
and  employed  involves  on  the  part  of  the  former  the 
duty  of  taking  reasonable  care  to  provide  proper  appli- 
ances, and  to  maintain  them  in  a  proper  condition,  and 
so  to  carry  on  his  operations  as  not  to  subject  those 
employed  by  him  to  unnecessary  risk." 

Thus  at  conniion  law  an  employer  is  under  a  duty  not  Defective 
to  make  use  of  a  negligent  system,  or  a  negligent  mode  of 
using  perfectly  sound  machinery.  A  workman  employed 
in  a  stone  quarry  was  injured  in  blasting  because,  owing 
to  a  defective  system,  he  could  not  get  out  of  the  way 
quickly  enough  to  avoid  injuries  when  an  explosion  took 
place.  It  was  held  (//)  that  he  was  entitled  to  recover 
damages  against  his  master. 

And  it  may  l)e  the  master's  duty  from  time  to  time  to  Kepair^f 
inspect  his  machinery.  If  it  were  the  custom  of  a  trade  ™''^'^  ^^^^^' 
to  test  at  intervals  the  appliances  used  in  it,  it  might  be 
negligence  on  the  part  of  a  master  to  omit  to  do  that 
which  was  customary  and  considered  the  reasonable  thing 
to  do,  A  stevedore  was  injured  through  the  breaking, 
from  wear  and  tear  and  bad  welding,  of  a  chain  attached 
to  a  donkey  engine  used  in  loading  the  defendant's  ship. 
A  person  accustomed  to  handle  chains  could  on  a  slight 
examination  have  discovered  that  the  chain  was  unfit 
for  the  use  to  which  it  was  put,  and  the  defendant  who 
had  not  taken  proper  steps  to  have  the  chain  examined 
and  tested  was  held  liable  (/'). 

In  As^ioj)  V.  Yates  the  plaintiff"  was  a  labourer  employed 

iff)  Smith  V.  J]akcr  ^-  Sous,  (1891)  A.  C.  32.5. 

(//)  S>rord  v.  Caiiieroit,  1  Ct.  Sess.  Ciis.  (Sec.  Ser.)  493 ;  Barto)ishill  Coal 
Co.  V.  Jf'Gtiiir,  3  Macq.  300  ;  SmU/i  v.  JiaJa-r  i-  Sons,  (1891)  A.  C. 
325. 

(')  MiirpJnj  V.  riiillips,  3.')  L.  T.,  X.  8.  477  ;  and  see  Haurahan  v.  Avrhia- 
rnnlt  Steamship  Co.,  22  L.  K.,  Ir.  .55. 
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Master  liable 
for  kuoiciughj 
ordering 
servant  to 
use  unsatV 
tackle. 


Williams  V. 
Clotiyh . 


h\  the  (U'feiuliiiit  in  the  ljiiil(lin<^  of  a  house  in  a  street  at 
Liverpool.  .\  lioanlinj^  had  l>een  put  up  to  protect  the 
liuildin^'  from  i)ersons  and  earria<j;es  pas.sin^'.  The  phiintitY 
had  coniphiined  that  the  hoarcHu}^  was  too  narrow,  and 
he  had  not  room  to  pass  with  a  hod  of  mortar  between 
it  and  a  cral)  and  cradle  that  liad  been  erected  there. 
While  he  was  working  a  vehicle  was  coming  up  the  street 
where  there  was  plenty  of  room  and  struck  the  hoarding, 
in  consequence  of  which  lit;  got  injured.  He  tlu'n  brought 
an  action  against  his  employer,  but  was  nonsuited,  as 
after  he  had  coniitjained  lie  had  continued  working  there 
voluntarily  with  full  knowledge,  and  the  i)art  which  the 
master  had  in  the  injury  was  too  remote  (,/). 

But  though  these  are  the  general  duties  of  the  master, 
there  are  circumstances  in  which  a  servant  cannot 
recover  in  respect  of  injuries  suffered  in  consequence  of 
defects  in  the  machinei-y  and  appliances  on  which  he  is 
employed. 

If  a  master  order  a  servant  to  use  machinery,  tackle 
or  implements,  which  he  (the  master)  knows,  and  the 
servant  does  not  know,  to  be  unsound  or  unsafe,  in  that 
case  the  master  would  be  liable  to  indenniify  the  servant, 
from  the  consequence  of  using  such  insecure  apparatus. 
Thus,  where  a  declaration  alleged  that  the  defendant 
was  i)osse8sed  of  a  ladder  unsafe  and  unlit  for  use  by 
any  person  carrying  corn  up  the  same,  and  the  plaintilY 
was  the  defendant's  servant,  yi't  the  defendant  ncU 
Lninrini/  tlir  j)rfiiiisrH,  wrongfully  and  deceitfully  ordered 
the  plaintiff  to  carry  corn  up  the  ladder,  and  the  plaintiff, 
in  obedience  to  the  order,  and  ludieving  the  ladder  to  be 
l)roi)er,  and  imt  Jounriiuj  the  lontrari/,  did  carry  corn  up 
foi-  the  defendant,  but,  by  reason  of  its  being  unsafe  and 
unfit,  fell  from  it  and  was  injured:  it  was  held,  on 
deniuirei",  to  lnj  sutlicient,  without  an  avernuint  that  the 
plaintiff  had  no  notice  that  the  ladder  was  unsafe  (A). 

if)  Jii»t.p  T.  Yatf»,  2  H.  &  N.  768. 

{k)  U'llhtimn  V.  ftoiitfh,  .T  II.  A:  X.  2.'iH  ;  and  sec  Potu  v.  riiinkett,  0  Ir., 
C.  L.  11.  -290. 
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So,  where  the  declaration  alleged  that  the  defendants,    Thiiirs  v. 
well  knowmg  that  certain    carcases  were  diseased  and     '-"'J ""'■ 
infectious,  employed  the  plaintiff,  who  was  ignorant  of 
that  fact,  to   cut    them    up,  wherehy  the  plaintiff  was 
injured,  it  was  held  to  disclose  a  good  cause  of  action  (/). 

In  an  action  for  injuries  to  a  servant  caused  by  a 
machine  alleged  to  be  constructed  unsafely  and  in 
a  defective  and  improper  manner,  the  declaration  con- 
tained an  averment  that  the  injury  was  caused  by  reason 
of  the  negligence  and  default  of  the  defendants.  It  was 
held  {m),  that,  though  it  would  have  been  more  expedient 
had  the  declaration  contained  a  definite  averment  of  the 
deceased's  ignorance,  yet  the  declaration  was  sufficient 
without  the  deceased's  ignorance  being  alleged  in  express 
terms. 

And  (;/),  where  the  injury  to  the  plaintiff  was  caused 
by  the  fall  of  the  iron  door  of  his  employer's  warehouse, 
the  Court  of  Appeal  held  that  the  statement  of  claim  must 
allege  both  the  knowledge  of  the  master  and  the  ignorance 
of  the  servant.  But  where  a  workman  was  employed  on 
an  elevated  tramway  and  his  emploj'ers  provided  no 
ladder  or  other  safe  means  of  ascending  to  or  descending 
from  it,  and  the  servant  in  descending  from  it  slipped 
and  was  killed  by  his  fall,  it  was  held  (o)  that  the  plaintiff" 
was  entitled  to  judgment  on  the  findings  of  the  jur}^  that 
the  defendants  had  not  exercised  due  care  to  have  the 
tramway  in  a  safe  and  proper  condition  so  as  to  protect 
their  servants  from  unnecessary  risks,  that  it  was  danger- 
ous to  descend  from  the  tramway  without  a  ladder,  and 
that  the  deceased  knew  that  it  was  dangerous. 

In  recent  ^-ears  there  has  been  much  discussion  of  the    Volenti  »on 
question  of  the  effect  of  a  servant's  continuing  to  work  ■     "'J'"'"- 
with  knowledge  of  a  defect  in  the  machinery  or  appli- 
ances  of   his  master  upon   his    right  to  recover  in  an 


{I)  Daries  v.  England,  33  L.  J.,  Q.  B.  321.     See  also  Smyli/  v.  Qlasgow 
and  Lmdondirry  Steam  Packet  Co.,  Ir.  R..  2  C.  L.  24. 
(w)    IVatluKj  V.  Oasthr,  L.  R.,  6  Exc.  74. 

(«)   Griffiths  V.  London  and  St.  Katharine^s  Dock  Co.,  13  Q.  B.  D.  2.59. 
(o)    Williams  v.  Birmini/ham  Battvrij  and  Metal  Co.,  (1899)  2  Q.  B.  338. 
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action  iif^ainst  liis  niastci-  for  injuries  caused  by  that 
(lefert.  Tlie  nmxiin  "  Wdititi  turn  lit  injuria  "  says 
Lord  ircrsclu'll  ( /»),  "is  founded  on  j^ood  sense  and 
justice,  (hie  who  lias  invited  or  assented  to  an  act 
hein<jj  donti  towards  iiini  cannot,  when  he  suffers  from 
it,  comphiin  of  it  as  a  wron<j;.  The  maxim  has  no 
special  application  to  the  case  of  employer  and  employed, 
thoup;h  its  ai)plication  may  well  he  invoked  in  such  a 
case."  The  decision  of  the  House  of  Lords  in  that  case 
shows  that  the  question  whether  the  servant  has  so 
undertaken  a  risk  as  to  hrin}];  himself  within  the  maxim 
is  one  of  fact  and  not  of  law,  and  this  is  so  hoth  at 
connnon  law  and  in  cases  arising  under  the  Employers 
Liahility  Act,  1880,  In  order  tliat  a  man  may  he 
inlciix,  it  is  necessary  that  he  should  thoroughly  under- 
stand the  nature  of  the  risk  he  is  going  to  run  ;  hut  the 
mere  fact  that  a  man  knew  of  a  danger  and  yet  incurreil 
it,  is  not  conclusive  that  he  incurred  it  willingly  within 
the  meaning  of  the  maxim  (7).  Lindley,  L.  J.,  puts  the 
case  of  a  workman  who  never  in  fact  engaged  to  incur 
a  particular  danger  hut  who  finds  himself  exposed  to  it 
and  complains  of  it,  and  he  says  that  in  his  opinion  such 
a  man  cannot  he  held  as  a  matter  of  law  to  have 
impliedly  agreed  to  incur  that  danger  or  to  have  volun- 
tarily incurred  it  because  he  does  not  refuse  to  face  it(/). 
]Jut  Ijord  Ilerschell  goes  farther  is),  and  says  that  where 
a  servant  has  been  subjected  to  risks  owing  to  a  breacli 
of  duty  on  the  part  of  his  employer,  the  mere  fact  that 
he  continues  his  work,  even  though  he  knows  of  the  risk 
and  does  not  remonstrate,  does  not  preclude  his  recovering 
in  respect  of  the  breach  of  duty  by  reason  of  the  doctrine 
Hnnch  of  "  V'>f'iifi  ii<>ii  /it  injuria.''     The  defence  arising  from  this 

statutory  duty  

bv  nindttr. 


(;;;)   S„„//,  v.  JOfkrr,  (1891)  A.  C.  32.'). 

(q)  Thoimin  V.  QimrtftniaiHr,  18  (i.  B.  D.  CM.');  Ynnimiil/i  v.  f'lniirr,  10 
(i.  U.  I).  047:  On/mnif  v.  h.iiftoit  S;  Sorth  n'rntrni  J{,iilir,iif  Co.,  21  (i.  l!. 
1).  220  ;    Mrmhnii  v.  (itrnt  ll'ittrrn  Uniltiai/  Co.,  14  App.  Tim.  179. 

(r)    Yinmoiith  V.  Frmirr,  19  Q.  U.  I).  047. 

(«)  Smith  V.  Ilakrf,  (1891)  A.  ('.  32.')  See  T/irii»i>rll  \.  Ilniidt/Kulr  g;  Co., 
20  Q    IJ.  1).  .'}.*)n,  iin<i  Skipp  V.  h'.nntrni  Coinifim  llaihmy  Co.,  9  Kxc.  223. 
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maxim  is  not  applicable  to  cases  where  the  injury  arises 
from  the  breach  of  a  statutory  duty  on  the  part  of  the 
employer  (t). 

Contributory  negligence  by  the  servant  is  a  defence  to  routributory 
an  action  by  him  for  injury  suffered  through  the  negli-  "'^S  "S^"^'^- 
gence  of  his  master,  and  this  is  so  in  the  case  of  an 
action  under  the  Employers  Liability  Act,  1880,  as  well 
as  at  common  law(/0-  It  is  the  duty  of  the  servant  to 
exercise  reasonable  care  in  doing  his  work,  and  failure 
to  exercise  such  care  will  be  negligence  on  his  part. 
"  The  received  and  usual  way  of  directing  a  jury  as  to 
this,  is  to  sa}^  that  if  the  plaintiff'  could  by  the  exercise 
of  such  care  and  skill  as  he  was  bound  to  exercise,  have 
avoided  the  consequence  of  the  defendants'  negligence, 
he  cannot  recover"  (r).  But  though  the  plaintiff'  may 
have  been  guilty  of  contributory  negligence,  it  is  a  Mell 
established  rule  that  if  the  defendant  could,  in  the  result 
by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the  plaintiff" "s 
negligence  will  not  excuse  him  (»•). 

Where  the  legislature  has  by  statute   imposed   upon  :\i aster  liable 
the  master  a  duty  for  the  protection  of  the  servant,  the  l"^'  '°J""fs 

•■■  _  _  _  to  servant 

servant  may,  prinul  facie  {x),  maintain  an  action  against  through breac 

of  statutory 
"      rules. 

{t)  Baddehi/  v.  Efirl  Granville,  19  Q.  B.  D.  423. 

('()  ireblin  V.  Build rd,  17  Q.  B.  D.  122.  Coutributory  negligence  is  not 
a  defence  to  a  claim  under  the  Workmen's  Compensation  Act,  1897,  except  so 
lar  as  the  injury  is  attributable  to  the  workman's  serious  and  wilful  miscon- 
duct:  see  sect.  1,  sub-sect.  2  (c). 

(/■)  Lord  Blackburn  in  iJublln,  Wicklotc  ^-  TJ'e.rford  Raihvaij  Co.  v.  Slat- 
tiri/,  3  App.  Cas.  lloo.  The  meaning  of  coutributory  negligence  and  the 
question  of  the  onus  of  proof  was  much  discussed  in  JJaiey  v.  London  and 
Soath  WcstiDi  liailivay  Co.,  12  Q.  B.  D.  70  ;  Wakelin  v.  London  and  South 
Western  llaihca)/  Co.,  12  App.  Cas.  41;  and  in  Sntitli  v.  South  Eastern  Bail- 
waij  Co.,  (1896)"  1  Q.  B.  178. 

[w)  Lord  I'enzance  in  Rudleij  v.  London  and  Xorth  ICentern  Railicay  Co., 
1  App.  Cas.  758. 

(.'•)  The  (juestion  whether  an  action  will  lie  in  respect  of  a  breach  of  a 
statutory  duty  for  which  a  remedy  other  than  an  action  is  given  by  the  statute 
depends  upon  tlie  iuteution  of  the  legislature  which  is  to  be  gathered  from  the 
whole  purview  of  the  Act :  Atkinson  v.  Neweastle  Ifaterivorhs  Co.,  2  Exc.  D .  44 1 ; 
J'ullaneev.  Falle,  13  (^.B.  D.  109.  For  this  purpose  it  is  material  to  consider 
whether  tlie  Act  was  passed  iu  the  interests  of  the  public  at  large,  or  for  the 
benefit  of  a  particular  class  of  persons :  Uorris  v.  Scott,  L.  \i..  9  Ex.  12-3  ;  43 
L.  J.,  Exc.  92  ;  whether  a  penalty  imposed  by  the  statute  for  a  breach  of  the 
duty  is  to  enure  to  the  benefit  of  the  person  injured  by  the  breach :  Groves  v. 


n'ard. 
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liis    master    for    any    ln'cach    of    statutory    rt'^iTnlations,     | 

wliereliv  lie  lias   sustained    particular    injury.     Of    this 

nature  are  actions  aj^ainst  niillowners  luiiler  the  Factory 

Acts  for  not  properly  fencing  machinery,  whereby  >vork- 

lUit  not  then      people   get   injured  (//).      IJut   eyen    in    such    cases   the 

caiTsf  luiitlont.   I'laster  is  not  liable  if  the  seryant  hy  his  own  ne<^ligence 

or  wilful   misconduct  (''.//.,  by  setting  the  machinery  in 

motion)  cause  the  accident,  or  could  haye  ayoided  the 

injury  by  the  exercise  of  ordinary  care(r). 

Breach  ot  Upon  this  gromul  the  defendant  \vas  lield  not  liable 

CO  icn  ru  es.     j^^   ^j^^  ^^^^   ^j  Sriiinr   \.    Ward  id),   in   which   the  facts 

were  these : — 
Srnio,\.  After  the  passing  of  the  Act  for    the    Inspection    of 

Coal-mines  (/>),  special  rules  were  framed  and  duly  ap- 
proyed  of  for  the  regulation  of  the  defendant's  colliery, 
and  by  one  of  these  rules  it  was  i)royided.  that  eyery 
morning,  before  the  miners  were  let  down  the  shaft  into 
the  mine,  the  cage,  by  which  they  were  to  descend,  should 
be  let  down  and  pulled  up  again,  heayily  loaded,  to  test 
the  snfticiency  of  the  rope  and  of  the  tackling.  But  the 
defendant,  who  superintended  the  working  of  his  colliery, 
instead  of  enforcing  this  rule,  allowed  it  to  be  entirely 
neglected,  and  to  his  knowledge  it  liad  been  entirely 
neglected  by  bis  workmen  for  many  weeks  before  the 
accident  happened,  which  caused  the  death  of  the  de- 
ceased. The  night  before  the  accident  the  rope,  by 
wliicli  tlie  cage  was  suspended,  being  then  in  good  con- 
dition, was  injured  by  an  accidental  lire  in  the  colliery. 

/,.,/v/  fr,,iih,niu.  (ISDHi  '_'  (i.  IJ.  lO'i:  llllii  Mlili  Iil.ltt.Is  .'IS  111.'  ii;itliri'  of  tlir 
injiiriis  likflv  to  fiiMU-  imin  it  Im  jk  li.  tin-  imiount  ot  tlu'  |Hnalty  iiii|»<iMil. 
anil  till-  kinii  ot  |Hrsi.ii  on  wlioni  it  is  itiijiostd.  ^yln•rl•  a  luw  ol>li;:ation  i^ 
crrati  <l  liv  slatuti',  ami  a  ^|K■<  itir  nincdy  is  providrd  l>y  the  siinic  i<tatiit«-,  tlmi 
utatiitorv  rciin<lv  is,  as  n  riili',  tlir  onlvoiu' :    I'lminoir  v.  (htraMluiKtf'-  Jhntm  ' 

rouiirii',  (1s98)'a.  v..  :j,s7. 

(y)  Such  w  CiH-  V.  fhill,  fi  V.w.  7Vi  ;  7  Kxr.  460,  !)23  ;  ('ntwrll  \. 
IVntth,  .')  K.  A:  \\.  HI!);  /'"*/  v.  ShrppanI,  ft  E.  A:  1».  H.'n;;  SrhofirM  \. 
S,hnnrL,  .')  K.  \  \\.  S.'iM.  note;  Unlwm  v.  CInrkr,  7  II.  \-  N.  937  ;  Jintton  \. 
firrut    Wrxtrni  Cotlon  I'l,.,  \,.   11..  7   K\C.    l.'iO. 

(r)   CinurtI  V.   Ifinth.  .')  K.  A:  U.  8J9. 

(n)  1  Kll.  \  Kll.  .{H.'). 

'/()  18  k  19  yi<t.  r.  108.  .Sec  now  the  f'onl  Mines  Ucpilation  .\rt,  18K7. 
.\li|Mnilix.  Hut  tho  nIt4rntion  of  this  Act  docs  not  afltc t  the  principle  of 
Sriii'ir  V.   U'nrrl. 
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Next  morning  the  deceased  and  other  miners  were  let  Hmior  v. 
down  the  shaft  without  any  testing  of  the  rope  and  the  "^' ' 
tackling.  If  that  testing  had  taken  place,  the  insufficiency 
of  the  rope  would  have  heen  discovered,  and  the  men 
would  all  have  been  saved.  But  the  rope  broke,  and 
the  deceased,  with  several  others,  was  killed  on  the  spot. 
There  was  most  culpable  negligence  on  the  part  of  the 
defendant  in  neglecting  the  rule  and  in  keeping  in  his 
employment  a  banksman  whom  he  knew  habitually  dis- 
regarded it.  Looking  to  these  facts  onlij,  although  the 
banksman  was  the  fellow-servant  of  the  deceased,  and 
both  the  deceased  and  he  were  employed  by  the  defen- 
dant in  the  colliery  as  fellow-labourers,  Lord  Campbell 
said,  "  He  should  have  held  the  defendant  liable,  his 
negligence  having  materially  contributed  to  the  death  of 
the  deceased.  But  according  to  the  report  of  the  learned 
judge  who  tried  the  cause,  it  was  further  in  evidence, 
that  gross  negligence  was  to  be  imputed  to  the  deceased 
himself,  and  that  this  negligence  materially  contributed 
to  his  death.  With  the  exercise  of  ordinary  prudence 
he  would  have  escaped  the  danger,  and  his  life  would 
have  been  saved.  He  knew  the  rule  for  testing  the 
rope  and  tackling  every  morning,  and  he  knew  that  this 
rule  was  habitually  violated  ;  further,  on  the  morning 
of  the  accident  he  and  the  other  miners  were  told  by  the 
banksman  that  they  had  better  examine  the  ropes  before 
they  went  down.  Nevertheless  they  disregarded  this 
warning,  immediately  getting  into  the  cage  ;  the  rope 
broke  as  it  descended,  and  they  were  killed." 

And  where  an  action  lies  for  an  injury  caused  by  an  Breach  of 
omission  on  the  part  of  the  defendant  to  perform  an  duty.  ~ 
absolute  duty  cast  on  him  by  statute,  so  that  the  plaintiff 
is  not  under  the  necessity  of  proving  negligence  on  the 
part  of  any  one  as  part  of  his  cause  of  action,  the 
defence  of  common  employment  is  not  open  to  the 
defendant  (t). 

(f)  Groves  V.  Lord  Wnuhoruc,  (1898)  2  Q.  B.  402. 
M.S.  15 
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iiiit  Imiiml  to 


One  servniit 
liable  to 
another  for 
nejrlij,'!  nee 
in  course  of 
fomnion  cni- 
ployimnt. 


thhoriic  V. 

Morgan. 


A  inastor.  moreover,  is  not  liable  to  u  servant  for 
injuries  sustained  in  the  performance  of  orders  which 
he  was  not  l)oinid  to  ohey ;  './/.,  a  servant  is  not  bound 
to  risk  his  life  or  limb  in  obedience  to  his  master's 
orders ;  and  if  he  do  so,  he  (the  servant)  must  take  the 
conseciuent-es,  his  master  is  not  liable  for  them  (<l). 

Similar  principles  would,  it  is  conceived,  apply  to  any 
case  in  which  a  servant  sustained  injury  in  the  dischar}];e 
of  duties  for  which  he  was  not  hired,  or  in  actin<^  in 
obedience  to  orders  which  he  was  not  bound  to  obey. 
If,  for  instance,  a  female  servant  (say  a  lady's-maid) 
were  ordered  to  stand  outside  an  upper  window  and 
clean  it,  or  to  hold  a  horse,  and  sustained  injury,  it  is 
conceived  that  neither  she  nor  her  representative,  in 
case  of  her  death,  could  maintain  any  action  against  her 
master  for  such  injury. 

\Vli(  iher  or  not  one  servant  is  liable  to  another  for 
damages  arising  from  an  accident,  in  the  course  of  their 
common  employment,  is  a  (question  wliich  it  is  believed 
has  never  been  raised  in  England.  But  there  seems  no 
good  reason  why  one  servant  should  not  be  liable  to  his 
fellow-servant  for  such  damages  if  caused  by  negligence. 
A  dictum  to  the  contrary  has  indeed  been  attributed  to 
Pollock.  C  13.,  in  one  report  of  Sniitlirotr  v.  Slaiili'i/ (<), 
but  is  not  to  be  found  in  another  report  of  the  same 
case  (./').  In  IHHl  it  was  expressly  decided  in  Massa- 
chusetts (^/)  that  a  servant  is  liable  for  injury  caused  by 
his  negligence  to  his  fellow-servant.  In  that  case  it 
appeared  that  the  plaintilY  was  at  work  as  a  carpenter 
in  the  establishment  of  ;i  manufacturing  corporation, 
l)utting  up,  by  direction  of  the  corporation,  certain  pur- 
titions  in  a  room  in  which  the;  corporation  was  conducting 
the  business  of  nuiking  wire.     The  defendants,  one,  the 


(rf)  Ante,  p.  106. 
(«•)  1  II.  k  X.  2o0. 


(«•)   1  II.  &  >.  260. 

(/)  2.'>  L.  J.,  Exc.  :V.i9.  And  obBorvc  wliiit  -Mdcrson,  IJ..  is  reported  to 
have  fiaid  on  thii*  jtojnt  in  tliis  cn.Hc. 

fff)  (hlHjinr  V.  Mmtimi,  l.'U)  Mims.  102;  ovprrnling  the  cnsf  decided  in  1856 
of  .III....  V.  J.n,,ntl,,  4  (irny's  iCep.  (Ma.sv)  !)'.(. 
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superintendent,  and  the  others,  agents  and  servants  of  Oshnrae  v. 
the  coriDoration,  being  employed  in  that  business,  negH-  '  '"^""• 
gently  and  without  regard  to  the  safety  of  persons  right- 
fully in  the  room,  placed  a  tackle,  block  and  chains  upon 
an  iron  rail  suspended  from  the  ceiling  of  the  room,  and 
suffered  them  to  remain  there  in  such  a  manner,  and  so 
unprotected  from  falling,  that  by  reason  thereof  they 
fell  upon  and  injured  the  plaintiff.  Upon  these  facts 
it  was  held  that  the  plaintiff  was  a  fellow-servant  of 
the  defendants,  and  that  the  action  was  maintainable 
against  them. 

In  Scotland,  also,   the  fellow-servant  has  been  held 
liable  (/O. 

In  cases  where  a  person  has  been  killed,  and  under  Lord  Camp- 
Lord  Campbell's  Act  (the  Fatal  Accidents  Act,  1846, 
0  X-  10  Vict.  c.  93)  his  representative  would  have  a  right 
of  action,  that  right  of  action  is  so  far  only  a  substituted 
right  in  the  place  of  that  which  the  deceased  would  have 
had  if  he  had  survived,  that  it  will  be  barred  if  the 
deceased  had  accepted  a  sum  from  the  defendant  in  full 
compensation  for  his  injuries  (?'),  or  if  by  contract  he 
had  bound  himself  not  to  claim  any  compensation  (_/). 

Such  being  the  rights  and  duties  existing  between 
master  and  servant  at  common  law,  the  Employers  Employers 
Liability  Act,  1880  (43  &  44  Vict.  c.  42),  was  passed,  ig'so/ ^  *^ ' 
By  that  Act,  which  is  printed  in  the  Appendix,  the  duties 
and  liabilities  of  an  employer  towards  his  workman  were 
increased  in  certain  respects,  and  notably  the  defence  of 
common  employment  was  taken  away  from  an  employer 
in  an  action  under  that  Act  (Ic).  That  Act,  however, 
only  applies  to  a  limited  class  of  persons,  i.e.,  to  persons 
coming  within  the  definition  of  "workman"  in  sect.  8 
of  the  Act ;  and  by  the  Workmen's  Compensation  Acts, 
1897  and  1900,  workmen  engaged  in  the  employments 

(h)  Wright  v.  Roxhurgh,  2  Ct.  Sess.  Cas.  (Third  Ser.)  748. 
(i)  Ready.  Great  Eastern  Ra'ihcay  Co.,  L.  E,.,  3  Q.  B.  555. 
(,y)   Griffiths  V.  Earl  of  Itudkif,  9  U-  B.  D.  357. 

(/t)  The  2;eneral  effect  of  the  Act  was  explained  in  Thomas  v.  Quartcrmaine, 
18  Q.  B.  D.  685. 

15 — 2 
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there  specified  are  given  still  furtluT  increased  rights  of 
clainiini^  compensation  from  their  employers  for  personal 
injuries  sulYered  hy  them  by  accidents  arising  out  of  and 
in  the  course  of  their  employment.  Proof  of  negligence 
on  tlie  part  of  the  employer  is  not  necessary  to  support 
a  claim  under  these  two  compensation  Acts. 


(     229     ) 
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In  Cases  of  Contract. 

The  power  which  a  servant  possesses  of  binding  his  Servant  can 
master  by  contracts  entered  into  in  his  name  is  part  of  ,°",ster  as  his 
the  general  law  of  principal  and  agent.     It  is  only  upon  agent. 
the  ground  that  a  servant  is  the  agent  of  his  master,  that 
a  master  can  in  any  case  be  made  liable  upon  contracts 
entered  into  by  his  servant,  and  the  principle  on  which 
the  liability  of  the  master  upon  such  contracts  depends 
is,  that  the   act  of  the  servant  is,  in  fact,  the  act   of 
the  master  ;  the  maxim  being,  Qui  facit  per  alium,  focit 
per  se  («). 

(rt)  See  Bac.  Abr.  Master  and  Servant,  K.  "Where  a  clerk  left  a  hag  and 
papers  belonging  to  his  master  at  an  inn,  and  lelt  withont  payiug  his  bill ;  it 
was  held  that  the  innkeeper  had  a  lien  oa  them  as  against  the  master :  Snead 
V.  Watkins,  1  C.  B.,  Js'  S.  267  ;  Robins  v.  Gray,  (1895)  2  Q.  B.  501. 
"Where  a  statute  requires  the  siguatm-e  of  a  contract  or  other  document,  the 
general  rule  is  that  the  person  whose  signature  is  required  may  authorize  an 
agent  to  sign  for  him  :  It.  v.  J/istices  of  Kent,  I..  R.,  8  U.  B.  305  (a  notice  of 
appeal  signed  by  solicitor's  clerk  held  sufficient)  ;  Ite  IVhitle)/  Partners, 
Limited,  32  Ch.  D.  337  (memorandum  of  association,  signed  by  agent  ver- 
bally authorized)  ;  Jackson  v.  Xapper,  35  Ch.  D.  162.  But  the  terms  in 
which  the  Act  is  drawn  may  be  such  as  to  require  a  personal  signature,  so 
tliat  signature  by  an  agent  would  not  be  sufficient.  Thus  under  sect.  6  of 
liOrd  Tenterden's  Act  (9  Geo.  4,  c.  14),  by  which  it  is  enacted  that  no  action 
.shall  be  brought  whereby  to  charge  any  person  upon  any  representation  as  to 
the  character  or  credit  of  another  to  the  intent  that  such  person  may  thereby 
obtain  credit  money  or  goods,  unless  such  representation  be  in  writing  signed 
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lucapacity 
of  servant  to 
ct)ntnut  on 
his  own  Iwhalf, 
no  objiHtion 
to  master's 
liability. 

If  rontnut 
within  scope 
of  servant's 
authority. 


"What  is  scope 
of  servant's 
authority. 


lVrs«>iis,  siu'li  as  infants  and  nian'ifd  women,  wlio  are 
undiT  certain  disabilities  witli  rej^anl  to  bindinjj;  them- 
selves by  tlieir  own  contracts,  may  nevertheless  as  ciffcuts 
for  others  do  acts  which  will  be  bindin<jf  upon  the  persons 
for  whom  they  act  {h). 

But  as  a  R^neral  proposition  of  hiw,  a  person  who 
does  not  himself  enter  into  a  contract,  can  only  be  made 
liable  upon  the  conti:ut  if  it  was  entered  into  by  one 
who  v.as  liis  agent  or  servant  acting  within  the  scope  of 
his  authority  (c). 

It  therefore  becomes  necessary  to  inquire  what  is  the 
scope  of  autliority  entrusted  to  a  servant  with  regard  to 
binding  his  master  upon  contracts.  The  answer  to  this 
question  involves  the  consideration  of  several  others,  for 
the  authority  of  a  servant  to  contract  in  his  master's 
name  may  be  given  either  cxjnrsdif  by  deed,  writing,  or 


])y  the  party  to  h«'  charged  there  wifli.  it  has  heen  held  that  si;;iiafure  l)y  an 
apent  is  not  a  sutticieiit  signature  witliin  the  Act,  eveu  where  the  agent  signed 
on  belialf  of  a  t)ankin'.j  co-partnership  wliidi  niiglit  sue  and  l)e  sued  in  the 
name  of  its  public  officer:  Siri/t  y.  Jiii-:liiiiii,  \..  1{.,  !)  Q.  H.  301,  oGO  ;  nor 
in  i\w  case  of  an  agent  signing  for  a  limited  conijianv  :  ]Ii)»(  v.  ll'rst  Jtidinp 
I'tiifm  Jinnkiii;/  Co.,  (1901)  2  K.  ]{.  .')(i().  Ser  also  'jfi/iir  \ .  Joliimoii,  2  Ling. 
N.  C  77(),  a  (lecisiou  on  sect.  1  (since  n-ijcalcd)  of  the  same  .\ct. 

(1))  Co.  Lift.  .')2  (//) ;  IJac.  Ahr.  Autiiorify,  li.  ;  Story  on  Agency,  ss.  7 
and  X,  whire  see  the  rule  of  the  civil  law.  See  al>o  J-.'nirrxoii  v.  jtlondrn, 
I  Esj).  112  ;  I'lilithoip  y.  I'lnnis/i,  2  Esp.  oil,  note  ;  JWslwirkv.  Mnrshall, 
7  Uiug.  .'»().');  Litnlimw  Jiniilurll,  .')  ('.  If.  .'),S,'}.  As  to  the  effect  of  a  cou- 
tnict  made  by  a  married  woman  as  agent,  after  the  termination  of  her 
autiioHty  to  act  as  agent,  see  Smoiil  y.  Illiri!/,  10  M.  A:  W.  1. 

(r)  Lord  Ilerschcll,  L.  ('.,  in  Jlmimrull  Miiiii'furtnr  von  Carl  Srhrihler  v. 
Fiiyiimx,  (lS!».t)  .\.  ('.  S.  'riioM'_'h  the  contract  made  I»y  a  servant  br^  one 
which  it  was  within  tlic  sconi'  of  his  autliority  to  make,  yet  it  will  not  be  bind- 
ing on  his  ( tnplovtr  if  a  brine  has  been  given,  or  tlu'  ])iomise  of  a  bribe  made, 
to  tlie  servant  with  a  view  of  indiuing  him  to  ait  otiicrwise  than  with  loyalty 
and  fidi'lity  to  liis  employer.  Such  an  agnetnent  is  a  corrupt  one,  and  is  not 
cnforciiile  at  law,  whatever  the  ac  tual  effect  produced  on  the  mind  of  the 
jM-rson  brilied  may  be  :  Ilonniijtuii  v.  I'lrtmin  (Irnriiiij  hurl:  Co.,  W  H.  \\.  I). 
64y.  It  is  eiiougb  to  prove  that  money  has  been  secretly  ])aid  or  ])romised, 
without  any  cvidiuci'  of  tlir  effect  prodnce<l  thereby:  S/n/iinii/  v.  flnnntimnfi, 
(1K!)!»)  1  H.  l!.  :{ii!).  .\ny  surreptitious  dealing  between  one  ])riinipal  to 
a  contraet  and  the  agent  ot  the  other  luitiripal  is  a  fraud  which  entitles  the 
Inst-named  jniuf  ipal,  if  he  comes  in  lime,  to  have  tlie  contract  reseindi«d,  or  if 
ho  elects  not  to  ha\e  it  rescinclefl,  to  have  such  other  ade<|uate  rebel  lut  the 
fJonrt  may  think  right  to  give  him  :  I'lninnin,  ^r.  Tflnnnph  Co,  v.  India 
Jlii/i/irr,  \r.  Trlt;/)/ip/i  Co.,  L.  U.,  10  f'h.  ol.'j.  If  a  bribe  iias  hei-n  actually 
reeeivMl  by  the  servant  fhi'  employer  may  recover  it  from  him,  iiml  also  sue  the 
sen'anf  and  llie  briiier  lor  <lnmages  for  loss  sustjiine<l  by  him  by  reascui  of  hi* 
havinp  entered  inio  the  contract:  Min/nr,  ^-r.  of  Siilford  v.  I.rrrr,  (1891) 
1  (i.  It.  1()M,  rt,/rr,  p.  100.    .See  also  Iln'vniflr,,  V,  Mtll/iof,  83  L.  T.  Uep.  41. 
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word  of  mouth  ;  of  hi/  inipHcarKui  from  the  conduct  of 
the  master  (d).  And  in  either  of  those  cases  it  ma}'  be 
general  {i.e.,  not  unquahfied,  but  to  act  in  all  cases  of  a 
particuhir  nature),  or  it  may  be  spee'ial  {i.e.,  to  act  in  one 
particuhir  instance)  (e).  Again,  in  any  of  the  before- 
mentioned  cases  the  authority  given  may  he  either 
limited  by  j^recise  instructions,  or  unliiiiited  (/). 

Where  authority  to  contract  in  his  master's  name  is   Express 
given  to  a  servant  by  deed  or  writing,  but  httle  difficulty  ^^li.^'11  ^    ^ 
is   likely    to   arise   in    ascertaining   the    extent    of    his  ^vnting. 
authority,  exce[)t,  perhaps,  from  some  ambiguity  in  the 
expressions  used  in  the  instrument  conferring  it  {(i).     In 
such  cases  it  is  the  duty  of  the  Court  to  explain  them, 
and  they  will  be  construed  strictl}'  {h).     Letters  contain-  Letters  of 
ing  private  instructions   as  to  the  mode  in   which   the 
authority  given  is  to  be  exercised  (as  distinguished  from 
the  instrument    conferring  the   authority),   being  docu- 
ments of  a  less  formal  kind,  will  receive  in  general  a 
more  liberal  construction.     But  whei'e  a  servant  intend- 
ing to  act  in  conformity  with  his  instructions  has  acted 
in  a  manner   contrary  to  his   master's    intention,    the 
Court  will,  as   between  him  and  his  master,    construe 
them  in  a  manner  favourable  to  the  servant  and  against 
the  master,  if  they  are  capa])le  of  such   a  construction, 
upon  the  principle  that  verba  fortius  ac<-ipiuntnr  contra 
2>roferentem  {i). 

The  effect  of  express  verbal  instructions  to  the  servant  Express  verbal 
will  be  considered  hereafter,  as  it  depends  upon  whether 
the    servant  has    a   general    authority'  to   act    for   his 

{(l)  F.  X.  B.  120,  G. 

(e)    Whitehead  v.  Tuckctt,  1.5  East,  408  ;   Palev  ou  Ag.  199. 

(/)  Paley  ou  Ag.  2. 

{(/)  Atttcood  V.  JlHiiiiti/f/.s,  7  B.  tfc  C.  278  ;  Ifilhiiajtuii  v.  Jlcrriiir/,  o  Biug. 
442;  Hcraudw  Leafe,  5  C.  B.  157. 

(A)  Howard  \.  BaiUic,  2  H.  Bl.  618  ;  JU/irmi/  v.  East  India  Co.,  5  B.  & 
Aid.  211 ;  Attwood  v.  Muiiituiys,  nhi  supra  ;  and  see  FlcmyiKj  v.  Hector,  2  M. 
&  W.  172;  CovkcrcU  \.  Anrumpte,  2  C.  B.,  X.  S.  441,  where  a  member  of 
a  coal  club  was  held  liable  for  coal  ordered  by  the  secretary.  8ee  also  Bryant, 
Foivis^-  Bri/ant  v.  La  Banquc  du  rciiple,  (1893)  A.  C.  170,  177  ;  Jacobs  v. 
Morris,  (1901)  1  Ch.  2(31. 

((■)  Storv  ou  Ag.  74,  ''■>  ;  Lord  Chelmsford  in  Ireland \.  Lirinystun,  L.  11., 
5  H.  L.  410. 
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master,  or  is  merely  specially  employed  on  one  particular 
occasion. 
Ratitication.  If  an  af^ent  liiis,  without  any  iiutlioiity.  ()j)t'nly  entered 

nito  a  contract  on  behalf  of  his  i)rincii)al,  the  principal 
may  ratify  and  adopt  it  so  as  to  ho  deemed  to  he  a  party 
to  the  contract.  This  rule  of  law  extends  also  to  a  case 
where  the  agent  in  making  the  contract  without  authority 
has  not  mentioned  the  name  of  his  principal,  hut  in 
order  to  bring  a  case  within  the  rule,  tl;e  agent  must 
have  professed  to  the  other  party  to  the  contract  that  he 
was  acting  as  an  agent,  though  for  an  undisclosed 
principal.  It  will  not  be  enough  that  the  agent  had  in 
his  mind  an  intention  to  contract  as  agent  :  he  must 
have  openly  professed  to  be  acting  as  an  agent,  not  for 
liimself  merely  (/.). 

So  wheie  an  agent  makes  a  contract  purporting  to  sell 
goods  in  the  name  of  a  princi[)al,  but  with  the  fraudulent 
intention  of  selling  them  on  his  own  account  and  for  his 
own  benefit,  it  is  competent  for  the  principal  to  ratify 
and  take  the  benefit  of  the  contract  as  against  the 
buyers  (/). 

To  constitute  a  binding  adoption  of  acts  a  jnioii 
unauthorized,  besides  the  necessity  of  the  act  having 
l)een  done  on  behalf  of  the  principal,  there  must  be  full 
knowledge  by  the  jjrincipal  of  what  those  acts  were  or 
such  an  un(|ualilie<l  ado])tion  that  the  inference  may 
properly  be  drawn  that  the  jnincipal  intended  to  take 
upon  himself  the  responsibility  for  such  acts,  whatever 
they  were  (///). 

The  fact  that  articles  [jurchased  by  a  servant  have 
l)een  used  by  the  master  will  not  alone  make  the  master 
liable  to  pay  for  them  where  the  previous  cundiict  of  the 
master  was  not  such  as  to  give  the  servant  an  implied 


(*)  Kfiyhlry,  Maxtlrd  ^  Co.  v.  JiuraiU,  (1901)  A.  C.  240;  in  which  in 
dixcuxiiwl  till-  jiKl^iiiriit  n-porU^l  t<>  have  hecn  deliverwl  in  Itnd  v.  llroun, 
4  Kxc.  7>*6. 

(/)  J{r  nil  .iihilrnlioii  hrlwrcn  TicdcmanH  and  Lfdcrmauti  frirm,  (1809) 
2  Q.  h.  6f). 

(wi)   .Vai»/i  V.  Jo»rj,/i,  (1897)  1  fh.  213. 
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■  authority  to  pled^^e  his  credit.  That  fact,  however, 
would  be  sufficient  jirintd  Jacie  evidence  to  charge  the 
master,  unless  he  could  discharge  himself  by  showing 
either  that  the  credit  was  given  to  the  servant,  or  that 
the  servant  was  supplied  by  him  with  ready  money  to 
pay  for  the  articles  purchased,  and  therefore  had  no 
authority  to  pledge  his  credit  (//)• 

If  no  time  is  limited  within  which  ratification  by  the 
principal  is  required,  and  ratification  is  made  within  a 
reasonable  time,  it  will  relate  back  to  the  time  of  the 
making  of  the  contract  {(>). 

A  master  cannot,  however,  avail  himself  by  adoption 
of  an  act  done  in  his  name,  which,  in  order  to  be  valid 
at  all,  ought  to  have  been  valid  at  the  time  it  teas  dune  (p). 
Such,  for  instance,  as  a  notice  to  quit,  since  such  a  Xotice  to  quit, 
notice,  to  be  good,  must  be  one  that  the  party  to  whom 
it  is  given  may  act  upon  it  immediately  (^z) .  It  is  con- 
ceived, however,  that  even  if  such  a  notice  were  given,  in 
his  master's  name,  by  a  servant  not  authorized  to  give  it, 
to  a  tenant  from  year  to  year,  and  the  master  ratified  it 
and  gave  notice  to  the  tenant  of  such  ratification  before 
tlie  commencement  of  the  last  half  of  the  tenancy,  such 
ratification  would  render  the    notice  valid  (r) :   though 


(ii)  Tearce  v.  Rofjcys,  3  Esp.  214.  In  liimcll  v.  Srimpaijo,  1  C.  &  P.  2o.'), 
Jittledale,  J.,  thought  thnt  ii  the  master  use  the  articles,  lie  ought  to  ascertain 
tliat  his  credit  is  not  jDledged;  but  the  jury  thought  that  the  tradesman  ought 
to  ascertain  that  the  servant  had  authority  to  pledge  his  master's  credit.  And 
see  Hiscox  v.  Greeincood,  -i  Esp.  174.  In  Furmaii  <,V  Co.  Fi-oprictartj,  Limited 
V.  L'lddcsddlc,  (1900)  A.  C.  190,  the  plaintiffs  sued  tor  repairs  done  by  them 
to  the  defendant's  ship.  Thev  had  done  tlie  repairs  under  a  contract  made 
with  tlieni  by  the  defendant's  agent,  who,  as  tlie  plaintitfs  knew,  liad  only  a 
limited  authority,  and  had  done  more  repairs  than  the  agent  had  power  to 
<;outract  for.  It  was  held  that  the  defendants  having  taken  the  ship  as 
repaired  and  sold  it  did  not  thereby  ratify  the  contract. 

(o)  Bolton  Partners  v.  Lumhvrt,  41  Ch.  D.  29o.  See  as  to  this  case. 
JHhhlm  V.  Bibliins,  (1896)  2  Ch.  348  ;  Fkm'uKj  v.  Bunk  of  Xciv  Zealand, 
(1900)  A.  C.  o". 

[p)  As  to  how  far  the  shareholders  of  a  limited  liability  company  can  ratify 
an  act  of  the  director.s  which  was  ttltra  vires,  though  not  expressly  or  impliedly 
prohibited,  see  Axhlmn/  Railvuu/,  S,-c.  Co.  v.  Itiehe,  L.  11.,  7  H.  ].,.  fl.53. 

{q)  iJoev.  Jfa!ters,'\0  B.  k'C.  G26  ;  Uoe\.  Goldwin,  2  Q.  B.  146;  and 
see />(•;•  Lord  Wenslevdale,  in  Biiron  v.  Denmaii,  2  Exc.  188;  Story  on  Ag. 
s.  246;  Jones  v.  J'/ii'pps,  L.  R.,  3  Q.  B.  567. 

(>•)  Bird  V.  Brown,  4  Exc.  799  ;  Jardine  v.  Leathley,  32  L.  J.,  Q.  B.  132. 
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thai  ini;^lit,  pcilmps,  inort'  i)roi)erly  he  called  a  fnsJi 
iiotir,    to  (iiiit  j^'ivi-n  hy  the  master  himself. 

Mu>t  lu-oi  AVhrre  a  iimslcr  adopts  and  mlifu'S  a  contract  made  hy 

liis  servant,  he  adopts  it  in  htto,  and  cannot  adopt  part, 
and  repudiate  part  which  he  had  not  previously  authorized 
the  servant  to  a«,a-ee  to :  <■.//.,  if  a  man,  not  a  horsedealer, 
authorize  a  servant  to  sell  a  horse,  and  expressly  orders 
him  not  to  warrant  or  sell  the  horse  upon  any  condition, 
yet,  if  the  servant  sell  the  horse  upon  condition  to  he 
returned  if  not  approved  of  hy  the  purchaser,  and  the 
master  receive  the  price,  he  thereby  ratifies  the  contract 
ami  the  nniditltm  ;  and,  if  the  horse  he  returned,  is  hound 
to  return  the  money  (.s), 

AilmisMon -a  AVhcre    a    luiistt'r    has    (nhiilttnJ    his    liahility  upon   a 

liability  by        contract   made  i»v  his  servant,   the  wei-'ht   due  to  that 
master.  •  ... 

admission  depends  on  the  circumstances  under  which  it 

was  made  (/).      if  no  otlier  person  has  heen  induced  l»y 

it  to  alter  his  condition,  the  master  is  not  concluded  or 

estopped  hy  it,  hut  may  prove  it  to  have  been  mistaken 

or  untrue  (n). 

Ext«nt  .pi  Where  the  authority  of  a  servant  to  hind  his  master 

senant's  ^    j^,|  contracts  arises  merelv  by  implication,  the  general 

iniplitil  i  *      ■  .  ... 

authority.  rule  is.  that  tlie  (ii((liniifi/  oj'  a  >ini(nit  is  ro-f.rtriisirr  inlli 

his  iisiKil  (  injiloiiiiiriit,  mnl  the  scojic  of  ]iis  (iiltlniritjf  in  to 
in-  mcttsiinil  In/  tlir  r.itriit  of  his  fiiij>l<>iiiiiiiit  (r).  For  a 
master  who  accredits  a  servant  by  employing  him  must 
abide  by  the  effects  of  that  cretlit,  and  will  be  boinid  by 
contracts  made  with  innocent  third  persons  in  the  seem- 
ing' cour.se  of  that  employment,  and  on  the  faith  of  that 
credit,  whether  he  intended  to  authorize  them  or  not,  or 
even  if  he  expressly  though  privately  forbad  them  ;  it 

l'rfijii»oit  V.  f'lirriiif/litH,  9  U.  &  (',,  59;  Fo»(rr  v.  Smith,  18  C'.  H.  1.^6 ; 
I'liiiiiiiti  V.  I.oiitliiii  Hiiil  XdiIIi  If'rxfrrn  Jtiiitinn/  f'o.,  8  Kxc.  8fi7  ;  Rnminulli 
V.  Il„w,t,i;i,  !'!»  I,.  J.,  ('.  r.  ao;  l)Ut  see  Itominqiirt  V.  Fomtcf,  9  ('.&!'.  659  ; 

SlIHie  V.    ('in»ri\    ih'll.   ()(»."). 

(0   yniton  V.  Jl, /,/„■,;  12  il  H.  9'Jl. 

(m)  Xnrtoii  V.  I.iiMiinil,  12  <).  H.  !»2.>  ;  sec  Jlnnirv.  I{o'/ri>,  !l  II.  &  C. 
577;  J'lrHiiiii  V.  .*vr<//j»,  r>  A.  A:  K.   17-1  ;    Frrrman  v.  Cnukr,  2  Kxc.  6')4. 

(»•)  Smith's  Merc.  I.aw  ;  I'alev  on  \f.  162;  iVith.  on  Ohl,  hy  Erann, 
Xo.  4.5G. 
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l)eing  a  general  rule  of  law,  founded  on  natural  justice, 

that  where  one  of  two  innocent  ])ersons  must  suffer  by 

the  fraud  of  a  third,  he  who  enabled  that  third  i)erson  to 

conniiit  the  fraud  should  be  the  sufferer  {/r).     L'pon  this  :Master  liai,]e 

principle,  where  a  servant  usually  buys  for  his  master  JliS/yT?'."f 

upon  credit,  and  the  master  is  in  the  habit  of  paying  for  fo'"  'i'"'  "po" 

goods  so  purchased,  the  master  is  liable  to  pay  for  any  f,.,/nti/i/ -p-Ava. 

goods  of  a  similar  nature  which  the  servant  may  obtain 

upon  credit,  even  though,  in  a  particular  instance,  the 

master  furnish  the  servant  with  money  to  i^ay  for  the 

goods  and  the  servant  embezzle  the  money  ;  or  even  if 

the  servant  after  he    has    been    discharged  pledge   his 

master's  credit,  unless  the  party  giving  credit  knew  that 

the  servant  was  discharged  (.n  ;  the  master  in  fact  being 

estopped  from  denying  the  authority,  of  the  servant  to 

bind  him  (//).     Thus,  where  (z)  the  defendant,  who  was  Hazard  x. 

a  considerable  dealer  in  iron,  and  known  to  the  plaintiff"  ^'''«"^^"■^■''''- 

as  such,  though  they  had  never  dealt  together  before, 

sent  a  waterman  to  the  plaintiff"  for  iron  on  trust,  and 

paid  for  it  afterwards.     He  sent  the  same  waterman  a 

second  time  with  ready  money,  who  received  the  goods 

but  did  not  pay  for  them  :  the  defendant  was  held  liable 

"  for  the   sending  him  upon  trust   the  ffrst  time,  and 

laying   for  the  goods  w'as  giving  him  credit   so  as  to 

charge  the  defendant  upon  the  second  contract  "  (a). 


Qv)  Asliurst,  J.,  iu  Lhkharrow  v.  Mason,  2  T.  11.  63.  This  piiiicijjle  wa.s 
acted  on  in  lutninhai-aon  v.  King,  (1901)  2  K.  B.  697.  Iu  that  case  timber 
merdiants  instructed  a  dock  compauy  with  whom  the}-  warehoused  tlieir  timber 
to  acc(-pt  all  transfer  or  delivery  orders  signed  by  C,  their  confidential  clerk. 
C.  Iranduleutly  sold  his  employers'  timber  to  the  defendants  which  he  was 
enabled  to  do  by  the  authority  given  him  to  sign  transfer  orders.  The  defen- 
dants bought  the  timber  and  paid  the  clerk  for  it  in  good  faith.  The  Court 
of  Appeal  held  that  C.'s  employers  having  enabled  him  by  their  conduct  to 
hold  himself  out  to  the  defendants  as  entitled  to  dispose  of  the  timber,  could 
not  succeed  iu  an  action  against  tlieui  to  recover  the  timber  or  its  value. 

(./•)  y\vhs(in  v.  Jlrohaii,  10  ]Mod.  109;  Anon.    1    Show.  9.');  Aixlicomhe  v. 

Hiindnd  of  !>pclItolinc,    Ilolt,  4r)0  ;  v.   JInrrison.    12   Mod.    346;   Sir 

Robert  Jroi/land's'  case,  3  Salk.  234;  Anon.  12  Mod.  /)64 ;  Jionlton  v. 
Ar/sden,  3  Salk.  234  ;   1  Lord  llavni.  22o. 

{//)   See^^T  Erie,  C.  J.,  In  re  Swan,  30  L.  J..  C.  V.  113. 

(r)   Hazard  v.  Treadwell,  1  Str.  506. 

[a]  See,  however,  Todd  v.  Jtohinson,  Ky.  it  ^I.  217  ;  Gilmaii  v.  Itohinson. 
Ky.  &  M.  226.     A  general  agency  to  order  goods  could  hardly  be  implied 
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Citff 


Scarlett. 


tSoloinoH . 


U'lii/fand's  So  wliere  (/')  a  muster  used  to  give  liis  servant  money 

every  Saturday  to  defray  tlie  charges  of  the  fore- 
going week.  Th(^  servant  kept  the  money,  yet  jH'r 
Holt,  ('.  J.,  "  The  master  is  chargeahk" :  for  the 
master,  at  his  peril,  ought  to  take  care  wliat  servant 
he  employs,  and  it  is  more  reasonahle  that  he  should 
suffer  for  the  cheats  of  his  servant  than  strangers  or 
tradesmen." 

Jii(^hy\.  Again,  where  (r)   a  gentlenum   kept   a  hook  with  his 

coachman  in  which  were  entered  the  articles  procured 
by,  and  the  sums  advanced  to,  him  ;  hut  there  did  not 
appear  to  be  any  connection  between  the  sums  advanced 
and  the  demands  he  was  to  pay  :  the  gentleman  was  held 
liable  to  pay  for  hay  and  straw  delivered  for  the  use  of 
his  horses,  although  he  had  given  the  coachman  money 
to  pa}'  the  bills,  which  he  had  embezzled. 

s,(innura\.  So  where   the  defendant,  a  jeweller,  kept  a  shop  in 

the  country,  living  himself  in  London,  and  visiting  the 
country  shop  once  a  month  to  take  stock.  Sec.  The 
country  shop  was  managed  b}'  a  shopman,  A.,  from  whom 
the  plaintiff  had  for  some  years  been  in  the  habit  of 
receiving  orders  in  the  country  in  the  defendant's  name, 
for  goods  which  were  sent  to  the  country  shop,  and  after- 
wards were  paid  for  by  the  defendant.  A.  abscoiuled, 
went  to  London  and  ordered  jewellery  there  of  the  plain- 
tilT  in  the  defendant's  name,  which  he  carried  away  with 
him  :  it  was  held  tliat  the  i)rt'vious  course  of  dealing 
justiticd  the  plaintitV  in  assuming  that  A.  had  g(Mieral 
authorit}'  to  order  goods  for  the  shop  on  the  defendant's 


from  n  sinplf  n'c<>tiii/c<l  dcalinp;.  In  most  cases  it  would  be  n  qiiohtioii  for  ii 
jury  wliftlicr  tlir  (lil<iuliiiit  In  hi  mil  flic  sjTviint  lis  liis  ajr<'iit  for  the  j>nr|)nst> 
of  onliriii;.' flu- jroixls  in  (|U<stioii.  In  S/tmoin-  v.  lUiiuinmj,  (IS98)  I  (J.  It. 
.V2H,  till'  iilaiiititf  on  fliri'c  occasioiis  ^'uvt-  ordrTs  f<ir  tlii'  purclinsc  of  »liarcs  to  a 
certain  clerk  "t  the  defendant^,  a  lirni  of  stockbrokers.  These  orders  (ho 
•iefendants  executed.  It  was  held  that  this  was  no  eNidciice  that  tlie  defen- 
dnntji  had  held  out  the  clerk  as  heiii;;  authorized  hy  them  to  I'Uter  into 
bindin;,'  contracts  on  their  behalf,  or  t<>  repri-sent  that  the  defendant*  would 
e\eciiti'  any  orderx  which  the  cliTk  nii^rhf  accept. 

(A)  .Si;-  Jl.  U'lnihimrii  rnitr,  .'1  Snlk.  2.M  ;  and  iH'C  Milirr  V.  Jlnniillmi,  •'» 
r.  A:  1'.  43:J. 

(r)   Itiixixj  V.  Sntihll,  .'>  Ksp.  76. 
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credit,  and  that  the  defendant  was,  therefore,  hal)le  for 
the  goods  ohtained  hy  A.  in  London  (d). 

And  if  tlie  master  was  originally  liable  for  a  debt 
incurred  by  his  servant,  he  could  not  discharge  himself 
by  merely  giving  the  servant  money  to  pay  it  (e).  But 
if  the  creditor  should  so  deal  with  the  master  as  to  lead 
him  to  believe  that  the  debt  was  discharged,  the  creditor 
might,  under  such  circumstances,  be  precluded  from 
afterwards  suing  the  master  (_/'). 

Upon  similar  principles  the  owner  of  a  saw  mill  was 
held  (//)  bound  by  a  contract  entered  into  by  his  foreman 
to  furnish  the  plaintiff  with  a  large  quantity  of  Scotch 
fir  staves  ;  as  a  foreman  employed  to  conduct  a  business 
like  that  in  v/hich  the  defendant  was  engaged,  must  be 
taken  to  have  a  general  authority  to  bind  his  master  by 
such  contracts.  And  a  clerk  left  in  charge  of  a  company's 
office  in  office  hours  has  authority  to  receive  a  notice  so 
as  to  make  it  a  communication  to  the  company  (//).  And 
if  a  person  goes  to  the  office  of  a  carrier  and  asks  what 
a  thing  will  be  done  for,  and  he  is  told  by  a  clerk,  or 
servant,  who  is  transacting  the  business  there,  that  it 
will  be  done  for  a  certain  sum,  the  master  can  charge  no 
more,  although  he  has  previously  ordered  his  clerks  to 
charge  more  (i).  The  fact  that  the  servant  has  made  a 
bad  bargain  gives  the  master  no  equity  to  be  relieved 
from  it  (/). 

So  again  where  the  granary  clerk  to  a  cornfactor  said 
"  all  right "'  when  a  delivery  order  for  flour  was  presented, 
his  master  was  held  to  be  estopped  from  saying  that  no 


Giving  servant 
money  to  pay 
(lel)t. 


Tradesman 
bound  by 
contract  ot 
foreman. 


Winkfield  V. 
I'ackiiif/to/i. 


JFoodlci/  V. 
Corcntrij. 


(d)  Sumiiiers  v.  Solomon,  7  E.  &  B.  879.  Bramwell,  B.,  did  not  assent  to 
tlie  law  laid  down  iu  this  case,  3  II.  &  X.  794. 

{(■)  Ilcuhl  \.  Kom-ortli;/,  10  £xc.   739. 

(/)  Mdcfioiaxc  V.  Giinniacojmlo,  3  H.  &  X.  860. 

(//)  Richardson  v.  Cartwrifjht,  1  Carr.  &  Iv.  328  ;  see  Thompson  v.  BcU, 
10  Exc.  10,  -where  a  joint-stock  bank  was  held  bound  by  an  act  of  the 
manager  ;  and  ranHnfi  v.  London  andXorth  IFestern  Raihva]/  Co.,  8  Exc.  867. 

(/()  Re  Brewerij  Assets  Corporation,  Traman's  case,  (1894)  3  Ch.  272.  In 
Ultzcn  V.  XicoLs,  (1894)  1  Q.  B.  92,  a  question  was  raised  as  to  the  authority 
of  a  waiter  in  a  restaurant  to  take  charge  of  a  guest's  overcoat. 

(i)    Winkjield  v.  rackniglon,  2  C.  &  P.  599. 

U)  Griffiths  V.  Jones,  15  Eq.  279. 
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property  Inul  passed  for  wiint  of  aiipropriation  of   the 
llour  (A). 
<:om|mny  A  company  establisluil  for  the  maniifaituri'  of  glass, 

I^i."m't"of        completely  registered  under  7  &  8  Vict.  c.  110(/),  liad 
niuiiitfjer,  power    under    their   deed    of   settlement    to    appoint    a 

Siintft  V.  iiiiU  ,i,a„,t,i,,-  of  their  works,  S:c.,  to  "  suiierintend  and  transact, 
under  the  control  of  tlic  hoard  of  directors,  the  manu- 
facturing husiiiess  of  the  company."  and  to  whom  the 
hoard  of  directors  were,  hy  anotlur  part  of  the  deed, 
authmi/A'd  to  delegate  "  such  .iml  so  many  of  the  powers 
therchy  given  to  them  as  would  enahle  him  to  carry 
on  the  said  works  and  manufacturing  husiness  in  an 
ethcient  manner."  It  was  held  that  the  company  were 
liahle  for  goods  supplied  to  them  for  the  purposes  of 
their  manufactures  upon  orders  given  hy  such  manager, 
although  there  was  no  express  delegation  of  authority  {m). 
or  nmnnging  So   where   seven   persons  signed  a    memorandum   of 

director.  association  of  a  companv  for  making  hricks,  and  two  of 

Tottrrdrll  v.  ,  r         •         ^  i  •  t         ^  ^ 

F,niham  HIiic  tlieui,  oue  professmg  to  act  as  managnig  dn-ector,  and 
{''■''■*""'         the   other    as   chairman  of  the   company,  engaged   the 

file  Co.  .       .  1         ./  '  r>    o 

l)lanitifT  as  foreman  of  certain  hrickworks,  it  was  held, 
that  in  the  ahsence  of  proof  to  the  contrary  the  company 
must  he  taken  to  have  given  authority  to  such  two  per- 
sons to  engage  the  phiintilV.  and  was  liahle  to  pay  his 
wages  (//). 

Sliunholdtr  So  where   goods    were   onlcrf d    hy    the   jturser    of    a 

1"  "''.ntrmViri     '"'Ui!  Oil  the  cost-hook  priiici[)le,  a  shareholder   was  held 

IMir-.r.  liahle  (o I. 

pin'.tor.s  }^„  i)rovisional  directors   have  heen  held  liahle  to  imy 

iMdiml  liy  "•  _  . 

toiitniit'of         for   advertisements  which    they    ))assed   a  resolution  to 

sttrtlnry. 

(k)    Woodlrij  V.  Cormitfi/,  .12  L.  J.,  Exc.  !«'). 

(/)  Tlii^  Act  wiw  n-jMulwl  bv  "The  ('ompnnies  Act,  1SC2,"  2")  &  2G 
Vict.  f.  H!»,  H.  20.'i. 

{hi)  Siitilh  V.  Jliill  Glajm  Co.,  11  f'.  D.  GG8  ;  nee  also  Cfrennrootr*  ra*r, 
3  Dv  (}.,  M  A:  (i.  4.')»  ;  j:ni(iil  v.  \irholh,  G  IIo.  Lords  Can.  401  ;  Forftr*  v. 
Mum/mil,  1 1  Kxc.  16G.  17!»  ;  Jlf  AHir,i,ni„i  Life  AnHuraucr  Co.,  '11  I,.  J.,  f'h. 
H29  ;  ..If/in-  v.  .V<»«;<:  fompun;/,  -i  ('.  U.,  N.  S.  72.");  I'viiicr  of  U'lilct  Amur- 
iiiirr  Soriely  v.  /ffiit/nn/,  27  L.  J.,  (i.  U.  297. 

(/.)    Tolirnlrll  V.  luinhnm  Jlhw  llnrk  and  Ttic  Co.,  I,.  R.,    1  ('.  1'.  G74. 

(.,     (;..,!.,,  V.  ./,„/,„„,  30  L.  J.,  C.  r.  108. 
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insert,  iind  whicli  resolution  was  acted  on  hy  the 
secretary  (/>) . 

So  where  the  plaintiffs  trading  as  S.  &  Co.  sold  goods 
to  the  defendant,  who  paid  for  them  by  cheque  payable  to 
S.  &  Co.,  and  K.  their  manager  indorsed  the  cheque  "  S. 
&  Co.,  per  K.  agent,"  though  he  had  no  authority  to 
do  so,  and  the  cheque  was  paid  by  the  bankers,  the 
defendants  were  held  to  be  discharged  (//). 

The  principle  of  presumptive  agency  on  which  these 
cases  were  decided  has  been  extended  to  cases  in  which 
the  person  who  assumed  to  act  as  servant  was  not  really 
servant,  but  was  considered  to  have  been  lich]  out  as 
servant  by  the  act  of  the  master  (r). 

Thus  a  merchant  has  been  held  bound  bj^  a  payment 
in  the  usual  course  of  business  to  a  person  found  in  his 
counting-house  and  appearing  to  be  entrusted  with  the 
conduct  of  the  business  there,  though  it  turned  out  that 
the  person  was  never  employed  by  him,  and  the  money 
never  came  to  his  hands  ;  for,  said  Lord  Tenterden, 
"  The  debtor  has  a  right  to  suppose  that  the  tradesman 
has  the  control  of  his  own  premises,  and  that  he  will  not 
allow  persons  to  come  there  and  intermeddle  in  his 
business  without  his  authority  "  («).  And  so  a  tender  to  a 
person,  proljabl}'  a  chief  clerk,  in  the  office  of  an  attorne}', 
who  refused  to  accept  the  amount  tendered  as  insufficient, 
has  been  held  good :  being  equivalent  to  a  tender  to  the 
attorney  himself  (0 .  And  an  attorney  has  been  held 
liable  to  refund  money  and  pay  the  costs  of  the  applica- 
tion where  some  one  in  his  of&ce  extorted  an  excessive 


Firm  l)f)iiii(l 
by  iiidorse- 
iiieut  ot 
iiianii;L;er. 


Ilokliug  out 
as  servant. 


Strauger  iu 

coimtiug- 

liouse. 


Teuder  to 
person  in  an 
attorney's 
office,  probably 
a  clerk,  held 
ifoud. 


ip)  Madduk  V.  Marsludl,  16  C.  B.,  N.  S.  387 :  17  C.  li.,  X.  8.  829 ;  and 
see  llilcij  V.  I'ackliK/toii.  L.  11.,  2  C.  1*.  536. 

[q]   Charles  v.  Blackwdl,2  C.  P.  Div.  lol. 

(;•)  In  Sandcman  v.  Smrr,  L.  E,.,  2  Q.  B.  86,  Coukburu,  C.  J.,  speaks 
of  "  the  well-known  principle  that  where  a  party  allows  another  to  appear 
before  the  world  as  his  ayeut  iu  any  given  capacity,  he  must  be  liable  to  any 
party  who  contracts  with  such  apparent  agent  in  a  matter  within  the  scope  of 
sudi  agency." 

(.•>•)  Jiarrctt  v.  Devre,  Mood.  &  M.  200  ;  and  see  per  Maule,  J.,  iu  Smith  v. 
Bu/l  Glass  Co.,  lie.  B.  668  ;  and  iu  Mdchcsun  v.  Ollrcr,  5  E.  k  B.  419. 

{t)  If'tlmot  V.  Smith,  Mood.  &  Malk.  238.  In  Moffat  v.  I'arsons,  5 
Taunt.  307,  tender  of  payment  to  a  servant  who,  iu  pursuance  of  his  master's 
orders,  refused  to  accept  it,  was  held  a  gooil  teuder  to  tlie  master. 


Fium. 


M'Guin. 
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sum  for  costs,  ultliou^li  the  niiittor  did  not  come  to  his 
persoiml    cofrni/unco  (//).       And  i)iiynu'nt  to  a  sheriff's 
hftih'tfs  assistant  has  been    held    f^ood    as    against  the 
slieriff  (r). 
Implied  Again,  although  "it  may  l)e  admitted  that  an  authority 

clerk'to^  *"       to  draw,  does  not  import  in  itself  an  authority  to  endorse, 
endorse  bills.     liJUs.  still  the  evidence  of  such  authority  to  draw  is  not  to 
he  witliheld  from  the  jury,  who  are  to  determine  on  the 
whole  of  Ihc  evidence  whether  such  authority  to  endorst^ 
Picscodw        exist  or  not  (/r).      And,  therefore,  where  the  defendants* 
confidential  clerk  had  been  accustomed  to  draw  che(iues 
for    them,    and    in    one    instance,    at    least,    they    had 
authorized  him  to  endorse,  and  in  two  other  instances 
had  received  money  obtained   by  his  endorsing  in  their 
names,  a  jury  were   held  warranted  in  inferring  there- 
from tliatthe  clerk  had  a  general  authority  to  endorse  (.r). 
Smit/i  V.  And  in  a  case  (//)  in  which   the    defendant  was   held 

liable  upon  a  charter-party  signed  by  his  brother  ( "per 
proc.  of"  the  defendant),  whom  he  had  left  at  Limerick 
to  conduct  his  business,  which  consisted  in  buying  up 
corn  for  shipment.  Pollock,  C.  13.,  observed  : — "It  would 
be  most  inconvenient  if  a  person  could  not  go  into  a  shoi> 
and  purchase  an  article  without  first  asking  the  shop- 
man whether  lie  has  authority  to  sell  it.  It  may  be  that 
he  was  merely  employed  to  sweep  the  shop  ;  but  it  would 
be  absurd  to  apply  to  the  general  business  of  life  the 
doctrine  as  to  the  necessity  of  ascertaining  whether  an 
agent  is  acting  within  the  scope  of  his  authority — indeed 
th(!  l)usiness  of  London  could  not  go  on."  And  he  aflei- 
wards  said  : — "  When  the  holder  of  a  bill  has  ascertained 
that  the  person  who  has  accepted  the  bill  as  ag<'nt  or  by 
procuration  is  a  clerk  in  the  house,  and  in  the  course  of 

(m)  J'almrr  v.  />«»».  1  ('.  11.,  N.  S.  151. 

(')  Girffori/  V.  Collnrll,  '>  K.  A:  M.  i'»71. 

(ir]   I'rr  Ti'ndal,  C.  J.,  J'lmrolt  V.  /•/.««.  9  Uinjj.  '22. 

(j)    I'rmrnll  v.  hliiin,  uhi  nupiii  ;  (Hid  win   Jliir/irr  v.  Gingrll,  3  Ei^p.   fiO 
IJrurlli/n  v.   U'inckuordi,   13   M.   \-  W.   .')98 ;  Smnmnn  v.  Solomon,  siipyn, 
J).  237." 

(»/)  .V>Mi7/i  V.  M'Gmre,  3  IF.  A   N    '•  M  :   27  L.  J,,  Exc.  JGo. 
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his  emploj^ment  !ias  from  day  to  day  accepted  hills  of  Swith  v. 
that  sort,  that  is  enough,  and  he  need  not  ask  for  his  '''^""■^• 
power  of  attorney  or  authontj^  nor  whether  that  particular 
hill  is  on  account  of  the  firm.  When  you  find  him  in 
the  house  acting  and  recognized  as  the  agent  of  the  firm, 
you  need  not  make  any  further  inquiry,  and  yet  it  may 
turn  out  that  he  has  never  accepted  a  bill  without  a 
schedule  being  laid  before  him  in  the  morniiig  of  all  bills 
that  were  to  be  accepted  by  him  on  that  day.  Persons 
are  supposed  to  carry  on  their  business  according  to  the 
ordinary  arrangement  of  mankind  generally.  If  a  person 
conducts  his  business  as  the  defendant  did,  by  an  agent 
who  acts  in  his  absence,  in  my  judgment  it  is  a  question 
for  the  jury  whether,  according  to  the  ordinary  mode 
in  which  business  is  carried  on,  the  reasonable  conclusion 
to  be  drawn  from  these  circumstances  is  not  that  he 
had  authority  as  a  general  agent,  and,  if  so,  the  prin- 
cipal is  bound,  though  it  should  turn  out  that  he  had 
limited  the  extent  of  the  agency  b}^  certain  rules  and 
regulations." 

And  it  has  been  held  to  be  no  answer  to  a  bill  filed    Jnho»  v. 

,  .,  „  •/•  p  P  IFcst  Hartle- 

aganist  a  railway  company  tor  specific  performance  of  an  pool  Ruiiwoy 
agreement  entered  into  by  an  agent  to  allege  that  he  was   ^'^• 
not  authorized  b}-  deed  under  seal,  where  the  company 
had  acted  on  the  agreement  by  entering  into  possession 
and  making  a  railroad  (^). 

And   a  man  has  been  held  liable   upon  a  guarantee  Guarantee, 
given  in  his  name  by  his  son,  who  had  signed  for  his 
father  in  three  or  four  instances,  and  had  accepted  bills 
for  him  (a). 

Where  a  servant  is  employed  to  transact  business,  and  Servant  with- 
has  no  particular  orders  with  reference  to  the  manner  in  autk)Htv  has 
which  the  business  is  to  be  transacted,  he  is  considered  ^^^  powers 
as  invested  with  all  the  authority  necessary  for  transact-  usualin simQar 
ing  the  business  entrusted  to  him,  and  which  is  usually 

{z)  JlllsoH  V.  TFcst  ILartlcpool  Raihcatj  Co.,  34  L.  J.,  Ch.  241.  So, 
<"'  convcrso,  where  the  bill  Avas  tiled  by  the  company.  London  and  Birminr/- 
ham  Ilailivatj  Co.  v.   Waiter,  Cr.  >k:  Ph.  57. 

(ff)   Watkins  v.  Vince,  2  Stark.  368. 

M.S.  16 


cases. 
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ontrusted  to  agents  (h)  eniploj'ed  in  matters  of  a  similar 
natiiri'.  In  this  rt-spect  there  is  no  distindion  whetlier 
tlie  aulhorily  he  general  <n"  spt-i-ial,  express  or  impHed. 
In  eac-h  rase  it  emhracesthe  appropriate  means  to  accom- 
plish the  desired  end  (c).  Thus  a  servant  sent  without 
moncv  to  huy  ;^oods  has  inij)lied  aiithorily  to  pU'd;:;*!  his 
master's  credit  (*/). 
Wiirranty  by  I'pon  tliis  principle  it  was   helil  in  a  very   old  case  {r) 

Tnirusled  to       that  if  a  ,u[oldsniith  make  plate  wherein  he  mingles  dross, 
sell.  so  that  it   is  not  according'  to  the   standard,  and  send 

his  servant  to  a  fair  to  sell  it,  who  sells  it  for  good  plate, 
according  to  the  standard,  an  action  upon  the  case  lies 
against  the  master.  And  so  a  horse  dealer  has  heen  held 
liable  upon  the  warranty  of  his  servant  entrusted  to  sell, 
where  the  warranty  was  part  of  the  transaction  of  sale  (j), 
and  evidence  that  he  expressly  told  the  servant  not  to 
warrant  is  inadmissible  ('/). 
jfrh/ear  y.  As  SO  also  wliere  a  person,  who  was  not  a  horsedealer, 

sent  his  servant  wiili  his  horse  /"  Tdttir.-^tU's  for  sale,  witli 
instructions  to  warrant  him  sound,  and  he  warranted  him 
free  from  vice;  the  master  was  held  liable  upon  the  war- 
ranty, although  it  was  contended  on  his  behalf  that  the 

(b)  Story  on  Ap.  60 ;  nnd  see  pet-  Lord  "Wenslcydnle,  in  f'ojr  v.  M'uila,td 
CuiintiiH  Rdiliratj  Co.,  3  J:xc.  278.  See  Wattmii  v.'  Fnniuk,  (18*):})  1  (i.  H. 
34G,  post. 

(r)  Storv  on  Ag.  8.').  97  ;  Houmd  v.  Itailli,,  •_>  H.  \\\.  CIS. 

(V)    Toh'tn  V.  Criiufijid,  9  M.  A:  W.  710. 

Ic)  Suiit/irni  V.  j'/oir,  Cro.  Jac.  J71  ;  Jf>ni  v.  Xic/wlh,  1  Sulk.  289.  As 
to  now  the  nin.stcr  is  alTectcd  l)y  friiiul  ol  lii.s  servant,  .see  ('orn/ool  v.  Fowke, 

0  M.  A:  W.  ;{.')8  ;  and  otlur  cases  rited  post. 

(/)  Fnni  V.  Jltnniioii,  3  T.  11.  700;  I',r/:nini/  v.  //»«/..  l.'i  Ea.st,  38; 
llrh/edf  V.  Jffiickr,  it  E.sn.  72;  Woodin  v.  Jhir/otf/, '2  Cr.  k  M.  391;  see 
Coli-muu  V.  Richm,  IG  ('.  B.  lOf).  See  also  J)inglf  v.  Jlarr.  29  L.  J.,  C.  P. 
143:  T'tlrll  V.  Allirrlott,  7  II.  &  N.  172;  Jiantic/:  v.  Knghsh  Joint  Stock 
Hank,  L.  U.  2  Exc.  2r)li. 

(</;   llouard  V.  Shftriird,  I,.  U.  2  T.  1'.  IJS.      In   //(>(/«  v.  Finns,  (1894) 

1  (i.  IJ.  8.S,  till'  owner  of  a  t4ible-tup  •ntrusted  it  to  (S.  on  tlie  terms  tlint  G. 
wan  not  to  sell  it  to  anv  one  witliont  tlie  owner's  authority,  (i.  sold  it  with- 
ontthc  owner's  authority.  In  an  action  hy  the  owner  aj,Minst  the  purchaser  it 
was  lielrj  that  as  hy  the  conditions  on  which  (i.  was  entrusted  with  the  table- 
top  he  could  not  sell  it  without  obtainin;;  lurther  authority,  be  was  acting 
outside  his  authority  in  selling;  at  all,  and  tbcrctorc  the  defcnd.int  iicijiiired  no 
title  by  the  sale,  and  tlie  pliiiiitifT  w.is  not  otopjicd  Irolil  rlis|iiitili^  ids  title, 
lint  a  person  dealing  with  a  negotiaiile  instrument  may  give  a  valid  title  to  it, 
though  he  i8  acting  in  fraud  of  the  tnie  owner  :  London  and  Joint  Stock  Hank 
V.  Stmmotm,  (1892)  A.  C.  201. 
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servant  was  but  a  special  agent,  and  he  having  exceeded  iiehjear  v. 
his  authorit}-,  the  master  ought  not  to  be  bound.  But,  "^^''^' 
said  Lord  Ellenborough,  C.  J.,  "  the  master  having 
entrusted  the  servant  to  sell,  he  is  entrusted  to  do  all  that 
he  can  to  effectuate  the  sale,  and  if  he  does  exceed  his 
authority  in  so  doing,  he  binds  his  master  "  (//).  And  in  Alexander  v. 
another  case  {i),  where  the  defendant's  servant,  who  was 
entrusted  to  sell  and  receive  the  price,  sold  a  horse  (U  a  fair 
to  the  plaintiff,  and  warranted  him  sound,  the  defendant 
was  held  liable  for  a  breach  of  the  Avarranty  ;  and  Lord 
Ellenborough  said,  "  If  the  servant  was  authorized  to  sell 
the  horse,  and  to  receive  the  stipulated  price,  I  think  he 
was  incidentally  authorized  to  give  a  warranty  of  sound- 
ness. It  is  now  most  usual  on  the  sale  of  horses  to  require 
a  warranty,  and  the  agent  who  is  employed  to  sell,  when 
he  warrants  the  horse,  may  fairly  be  presumed  to  be  acting 
within  the  scope  of  his  authority.  This  is  the  common 
and  usual  manner  in  which  the  business  is  done,  and  the 
agent  must  be  taken  to  be  vested  with  power  to  transact 
the  business  with  which  he  is  entrusted  in  the  common  and 
usual  manner.  I  am  of  opinion,  therefore,  that  if  the 
defendant's  servant  warranted  this  horse  to  be  sound,  the 
defendant  is  bound  by  the  warranty"  (/i). 

But  where  a  tradesman,  who  was  not  a  horsedealer,  had  Brady\.  Todd., 
a  farm  which  was  managed  by  a  bailiff" named  G.,  and  G., 
by  his  authority,  sold  a  horse  to  the  plaintiff",  and  also  gave 
a  warranty  which  he  was  not  authorized  to  give,  it  was 
held  that  the  defendant  was  not  liable  upon  the  war- 
ranty (Z).  k.n(\.vi^on  Helyeai'v .  Haicke,  Alexander  \ .  Gihson, 

{h)  Hclyear  v.  Haicke,  5  Esp.  72.  In  Smith  v.  M^Guhe,  3  H.  &  X. 
563,  Pollock,  C.  B.,  said,  "  If  a  man  sends  his  servant  to  market  to  sell  goods, 
or  a  horse  for  a  certain  price,  and  the  servant  sells  them  for  less,  the  master  is 
bound  by  it." 

(;)  Alexander  v.  Gibxon,  2  Camp,  bo')  :  see  16  C.  B.  113. 

(/i)  And  if  an  agent,  entrusted  to  sell  and  warrant,  do  sell  and  warrant,  and 
receive  the  money,  but  afterwards,  in  consequence  of  the  goods  sold  not 
answering  the  warranty,  return  the  money  to  tlie  purchaser,  the  principal 
cannot  treat  the  price  as  money  had  and  received  to  his  use,  by  the  agent. 
Murray  v.  Mann,  2  Exc.  o38. 

(I)  Brady  v.  Tudd,  9  C.  B.,  X.  S.  592.  See  Brwkav.  Hussall,  49  L.  T., 
N.  S.  569,  and  Baldry  v.  Baten,  1  Times  L.  Hep.  558. 
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jiiadyy.  ToiU.  and  I'liin  V.  Ihirri.'ioii  l)ein<j;  cited,  Erie,  C  J.,  said,  "We 
iinderslatid  the  jud<]jes  in  those  cases  to  refer  to  a  general 
agent  employed  for  ai  principal  to  carry  on  liis  husiness, 
that  is,  the  husiness  of  horse-dealinp;,  in  wliich  case  there 
would  he  hy  law  tlie  authority  here  contended  for.  But 
the  facts  of  the  present  ease  do  not  bring  the  defendant 
within  this  rule,  as  he  was  not  shown  to  carr}'  on  any  trade 
of  dealing  in  horses  :  the  main  reliance  was  placed  on  the 
argument  that  an  authority  to  sell  is  by  implication  an 
authority  to  do  all  that  in  the  usual  course  of  selling  is 
re(]uired  to  complete  a  sale,  and  that  the  (juestion  of 
warranty  is  in  the  usual  course  of  a  sale  required  to  he 
answered  ;  and  that  therefore  the  defendant  by  implication 
gave  to  G.  an  authority  to  answer  that  (juestion,  and  to 
hind  him  by  his  answer.  It  was  a  part  of  this  argument, 
that  an  agent  authorized  to  sell  and  deliver  a  horse  is  held 
out  to  the  buyer  as  having  authority  to  warrant.  But  on 
this  point  also  the  plaintiff  has,  in  our  judgment,  failed. 
AVe  are  aware  that  the  question  of  warranty  frecpiently 
arises  upon  the  sale  of  horses  ;  but  we  are  also  aware  that 
sales  may  be  made  without  any  warranty  or  even  an 
inquiry  about  warranty.  If  we  laid  down  for  the  first 
time  that  the  servant  of  a  private  owner  entrusted  to  sell 
and  deliver  a  horse  on  one  particular  occasion,  is.  therefore, 
by  law  authorized  to  bind  his  master  b}'  a  warranty,  we 
should  establish  a  precedent  of  dangerous  consequence. 
For  the  liability  created  by  a  warranty,  extending  to 
unknown  as  well  as  known  defects,  is  greater  than  is 
expected  by  persons  inexperienced  in  law  :  and  as  every- 
thing said  by  the  seller  in  the  bargaining  may  be  evidence 
of  warranty  to  the  etTect  of  what  he  said,  an  unguarded 
conversation  with  an  illiterate  man  sent  to  delivcu' a  horse 
may  be  found  to  have  created  a  liability  which  would  be  a 
surprise  e(pially  to  the  servant  and  the  master.  We 
therefore  hold  that  tlu;  buyer  taking  a  warranty  from 
such  an  agent  as  was  emploj'ed  in  this  case  takes  it  at 
the  risk  of  being  able  to  prove  that  he  had  \hv,  principal's 
authority,  and   if   there   was  no  authority  in  fact,  the 
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law  from    the    circumstances  does  not  in   our  opinion  jtrad,jv.Tod>J. 
create  it." 

"  When  the  facts  raise  the  question  it  will  be  time 
enough  to  decide  the  liability  created  by  such  a  servant  as 
a  foreman  alleged  to  be  a  general  agent,  or  such  a  special 
agent  as  a  person  entrusted  with  the  sale  of  a  horse  in  a 
fair  or  other  public  mart  where  stranger  meets  stranger  ; 
and  the  usual  course  of  business  is  for  the  person  in  pos- 
session of  the  horse,  and  appearing  to  l)e  the  owner,  to 
have  all  the  powers  of  an  owner  in  respect  of  the  sale  ;  the 
authority  may,  under  such  circumstances  as  are  last 
referred  to,  be  implied,  though  the  circumstances  of  the 
present  case  do  not  create  the  same  inference." 

It  may  be  convenient  to  mention  in  this  place  the  case  stnvart  v. 
of  Stewart  v.  Beaumont  {m),  though  that  was  an  action  for 
malicious  prosecution.  The  defendant,  who  was  a  colonel 
in  the  army,  had  been  at  Aldershot,  and  a  soldier  named 
K.  had  acted  as  his  servant  there.  On  leaving  camp 
defendant  left  a  horse  behind,  and  told  K.  that  if  he  could 
find  a  person  willing  to  buy  the  horse  for  17/.  he  should 
let  defendant  know,  as  he  was  ready  to  dispose  of  him  for 
that  sum.  K.  sold  the  horse  to  plaintiff,  a  respectable 
farmer  for  10/.,  and  al)sconded  with  the  money.  Defen- 
dant finding  plaintiff  had  the  horse  claimed  it,  but  he 
refused  to  give  it  up,  declaring  he  had  bought  it  honestly. 
Defendant  obtained  a  search  warrant,  having  sworn  to  a 
deposition  that  the  horse  was  "  stolen,"  and  that  it  was 
"concealed"  on  plaintift^'s  premises.  The  plaintiff"  was 
not  privy  to  K.'s  fraud,  and  bought  honestly.  The  defen- 
dant denied  any  authority  to  K.  to  sell,  and  declared 
that  his  doing  so  was  dishonest.  But  Erie,  C.  J.,  pointed 
out  that  K.  having  possession  of  the  horse,  and  being  held 
out  by  the  defendant  as  having  authority  to  sell  it,  K.'s 
dishonesty  as  between  him  and  his  master  was  quite 
immaterial  to  the  question  in  the  present  case,  which  was 
reasonable  and  probable  cause  for  charging  the  plaintiff 

(w)  4  F.  &  F.  1034. 
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Sttwart  V. 
lieamnoiit . 


Warranty 
must  lie  part 
of  transaction 
of  sale  to  bind 
master. 

Woodiit  V. 
Bvrford. 


Alteration  in 
warranty. 


Implied 
authority 
cannot  be 
extended  to 
collateral 
transactions. 


with  stealinf,'  it.  ]f  cilhci-  tlu'vc  was  an  anllioritv  to  sell, 
or  if  (lefeiulant  allowed  K.  to  appear  as  having  autho- 
rity, then  plaintilT  was  owner  of  the  horse;  and  entitled  to 
recover  ;  there  was  no  reasonahle  or  prohahle  cause.  The 
plaintil^'  recovered  a  verdict. 

]hit  altliou.udi  a  warranty  hy  a  servant  entrusted  to  sell, 
given  at  the  time  of  sale,  and  a.s  puit  of  the  transdction  of 
scUlini,  may  hind  the  master,  yet  an  acknowledgment  to 
that  ei^ect.  made  at  another  time,  would  not  hind  him  (n). 
And  where  there  had  heen  iiprcrioiisiianidin  hetween  the 
plaintiff'  and  the  defendant,  who  was  a  horsedealer,  for 
the  sale  of  a  horse,  and  the  defendant's  servant,  heing  sent 
to  deliver  the  horse  and  receive  the  price,  gave  a  warranty, 
the  defendant  was  held  not  liahle  {(>). 

And  so  a  master  has  heen  licld  not  hound  hy  an  altera- 
tion in  a  warranty  made  hy  a  servant  sent  to  receive 
the  price  (p). 

These  two  last-mantioned  cases,  however,  depend  upon 
the  general  rule,  that  <iii  iinplhiJ  (HitJniriti/  rainiot  be 
extended  to  collateral  traiitidctioiia. 

Thus,  though  a  clerk,  apprentice  or  sihopman,  may 
have  an  implied  authority  to  receive  money  paid  in  the 
usual  course  of  husiness,  you  could  not  from  that  infer 
an  authority  to  receive  payments  /*///  of  the  usual  course 
of  husiness,  as  deposit  on  a  wager,  payment  of  a  mort- 
gage, legacy  or  the  like  (7).  So,  a  clerk  who  has  authority 
to  receive  cash  across  the  counter,  has  not  authority  to 
receive  payments  hy  cheque  by  post  (/),  or  hy  setting  off 


(h)  Helyinr  v.  Jlawkr,  5  Esp.  72,  mitc,  p.  242;  I'eto  v.  ]{apur,  H  Esp. 
l.'J4;  Ji/ni  V.  Dnmlviw,  H  ('.  A;  1'.  7()fl  :  ••>(■<•  I'ver.  7<j  n,  eitiiip  5  U.  7, 
41   //. 

(o)    II'ooi/di  v.  JIur/oni,  2  Cr.  A:  M.  ;!!)I. 

p)  Slroilt  V.  Jfi/so'ii,  I  Sniitli.   I(»0. 

{//)  Sini'fnuoii  V.  Ilc/l,  2  Cr.  A:  M.  :W\  ;  and  .see  Si//.im  v.  GUri,  o  M.  & 
W.  tJJ."),  where  it  wa.s  lield  that  an  auctionei  r,  crprrsshi  authorized  hy  the 
tonrjitions  of  xaie  to  receive  n  de))osit,  had  no  ini|)lied  authority  to  receive 
the  residue  of  the  purehase-inonc^y.  See  al.so  Houltim  v.  Rci/iioliiii,  2!»  I..  .1., 
H.  U.  11,  where  it  was  held  that  n  man  in  jxissession  of  goods  distrained  for 
rent  hnn  no  authririty  in  law  to  receive  the  rent. 

(»•)  Juiiji  V.  Jlri it,  o  Kxc.  2()9  ;  see  Sunniirrit  v.  Solomon,  ante,  p.  2;{7.  As 
a  general  rule,  nutliority  to  an  agent  to  receive  money  implies  that  he  is  to 
receive  it  in  ca.«h  :    I'np,'  v.  WmlaroU,  (1894)  1  (^  H.  272. 
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uraount  due  to  his  master  against  amount  due  from 
him,  the  clerk,  to  his  master's  debtor  (s).  So,  a  general 
manager  of  a  railway  company  has  no  authority  to  enter 
into  a  contract  respecting  land  (t).  So,  a  clerk  employed 
to  obtain  orders,  is  not  by  reason  thereof  authorized  to 
receive  payment  for  goods  supplied  («)  ;  and  a  debtor 
paying  him,  makes  him  liis  agent  to  hand  the  money  to 
the  creditor,  and  if  he  fails  to  do  so,  must  pay  over 
again.  So,  a  traveller  who  receives  orders  for  goods 
from  his  emploj-er's  customers,  if  authorized  to  receive 
payment  for  them  in  inoiiei/,  cannot  take  other  r/oo^/.s 
in  payment  (.r). 

But  although  an  authorit}'  to  accept  or  indorse  bills 
would  not  of  itself  authorize  a  clerk  to  pay  or  receive 
money  due  on  such  bills  ;  yet  *if  in  the  course  of  his 
employment  a  clerk  has,  with  the  knowledge  of  his 
master,  been  allowed  to  do  so,  that  would  constitute  a 
sufficient  authority  for  that  purpose,  and  discharge  the 
holders  of  the  bills  {if) . 

And  where  a  master  gave  his  servant  a  blank  cheque.   Clerk  filliug 
and  directed  him  to  fill  it  up  with  the  amount  of  a  bill  l^Vto'cl'E  u 
and  expenses,  which  the  clerk  was  to  ascertain,  and  take  sum,  forgery. 
up  the   bill  ;  but  the  clerk  filled  up  the  cheque  for  a 
much  larger  amount,  including   250/.  which  he  alleged 
to  be  due  to  him  for  his  salary  :  he  Avas  convicted  of 
forgery  (£). 

And  a  clerk  to  a  wine  merchant  who  is  authorized  by  Wiue  mer- 

!•  :        j_        •  T    T  1  I-  1    t-'hant's  clerk 

his  master  to  Sign  delivery  orders  per  procuration,  and  piedgino- dock 
by  so  doing  obtains  possession  of  dock  warrants  relating  ^varrants. 
to  wine  belonging  to  his  master,  cannot  afterwards  bind 
his  master  b}'  obtaining  an  advance  of  money  upon  such 
dock  warrants,  nor  is  he  an  agent  entrusted  with  the 


(s)  Swniliin  V.  I'tin-ve.  30  L.  J.,  V.  V.  109. 

{t)  JJ'i/soii  V.   Tf't'.ft  Hartlepool  IlarlwKi-  (did  Ilaihcaii   Co..  34  L.  J.,  Cli. 
241. 

(w)  ridtocl;  V.  Wan;  31  L.  T.,  Rep.  0.  S.  8G. 

[x)  Houurd  V.  Chapman,  4  C.  it  1*.  o08. 

[ij)  Folex.  Lcaslc.  29  L.  J.,  Ch.  888,  893;  affirmed,  33  L.  J.,  Cli.  loo. 

(r)  li.  V.   Wilson,  2  C.  &  K.  527. 
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possession  of  the  documents  of  title  to  {j;oo(ls  within  the 
meaning  of  tho  Fiu-tors  Act  (/>  i^-  (>  Vict.  c.  85);,  and  if  he 
pledij;^  the  dock  wiuiiinis  his  muster  may  recover  them 
from  the  holder  (a). 
Ailmission  by  Athuissions  hv  an  aj^ent  will  be  admissible  af:;ainst  his 
mfnii"-!!"!"^  principal  when  made  in  the  course  of  a  transaction  with 
agiiin!*t  his  a  third  party,  in  which  he  was  actinj^  as  a«;ent  of  his 
principal,  proviiled  that  the  making  of  such  admission 
was  within  the  scope  of  his  agency  (li). 
But  not  if  out  So,  in  an  action  against  pawnbrokers  (c)  to  recover 
busine!«i!  °*  plate  deposited  with  them  upon  a  mortgage,  out  of  the 
usual  course  of  business,  an  admission  b}"  a  shopman  of 
the  defendants'  that  they  had  the  plate  was  held  not 
admissible  as  evidence  against  them,  for  the  transaction 
was  not  a  transaction  in  the  business  of  a  pawnbroker, 
but  a  loan,  as  by  any  other  lender  of  money  at  live  per 
cent.,  and  there  was  no  evidence  to  show  the  agency  of 
the  shopman  in  private  transactions,  unconnected  with 
the  business  of  the  shop.  And  Tindal.  C.  J.,  said,  *'  If 
the  transaction  out  of  which  this  suit  arises  had  been 
one  in  the  onlinary  trade  or  business  of  the  defendants, 
as  pawnbrokers,  in  which  trade  the  shopman  was  agent 
or  servant  to  the  defendant,  a  declaration  of  such  agent 
tliat  ills  master  had  received  the  goods,  iiii;ilit  probably 
liave  been  evidence  against  the  nnister.  as  it  iiiitiht  be 
held  within  the  scoi)e  of  such  agent's  authority  to  give 
an  answer  to  such  an  iii(|uiry  made  liv  any  [)erson 
interested  in  the  goods  deposited  witii  the  pawnbroker. 
In  that  case  the  rub;  laid  down  by  the  Master  of  the  Molls 
in   the   eiis(!   of    Fiiirlif  v.    I I'isti ik/s  (d),    which    may    be 

(«)  Lamb  V.  AttenlmroHfih.  31  L.  J.,  (i.  H.  41.  The  FnrtoK  Act.  1889 
(.')'i  k  h'.\  Vict.  c.  J')).  iij)|ili('s  to  porsoni  of  flic  chiss  onliiiiirily  rarryiii)^  on 
thf  hu.«ini-H<<  of  nicrriMitili'  iif^rnfM.  not  to  penions  in  tlir  po.sition  merely  of 
wrvnnfs  :    Jtnntnii/*,  Lmnlrti  \.  J'rar.ion,  (18!i;<)   I  (|.  H.  (VJ. 

(A)  A'nk»t,in  /iirirny  Co.  v.  Fiinimn  /{iiihca;/  Co.,  ]..  U.  '.t  il  H.  4fi8;  Jle 
Jtrraln  I'n.iiH.nl  (lol/ M,„n„t  r,,..  Tl  Ch.   1>.  'ill.T. 

{r)  (in,ll,  V.  Ilouiuil.  M  llin^'.  ».')!  ;  .'>  V.k  V.  .'Mfi;  see  <;<irdnr,-  V.  Moult, 
to  A.  iS:  K.  iOI,  Hliere  the  tlefendanfH  were  held  hound  hy  nn  )idniiK.Hion  by 
their  wncnnt  of  nn  net  of  hunkniittev  on  the  jmrt  of  n  hiinkriipt. 

(d)  10  Vejt.  rjH;iuid  »ee  Story 'on  .Xpency.  «.  VM\\  1  I'li.  mi  Kv.  ;}82  ; 
r>irr  V.  Mii,»h,  1  r.  \.  1'.  60;  jinifi,  v.  Il<iit\  F.ord  K.iyni.  7'{8. 
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regarded  as  the  leading  case  on  tliis  head  of  evidence, 
directly  applies." 

So,  in  an  action  against  carriers  by  railway  for  not  (i,eat  Ji'r.stcm 
delivering  cattle  within  a  reasonable  time,  an  admission  ^j)"-//-"^'^  '°' ^' 
made  a  week  after  the  transaction  by  a  night  inspector 
who  had  charge  of  the  night  cattle  trains  at  a  station 
through  which  thetruclvs  containing  the  plaintiff's  cattle 
would  pass,  that  he  had  forgotten  the  plaintiff 's  cattle, 
was  held  not  to  be  evidence  against  the  defendants,  as 
he  was  not  to  be  presumed  to  have  been  authorized  by 
the  company  to  make  admissions  on  their  behalf  of  things 
gone  by  (('). 

And  it  would  be  no  answer  to  an  action  by  a  master 
against  carriers  for  loss  of,  or  injury  to,  his  goods,  that 
they  had  received  them  from  a  servant,  and  had  settled 
with  him,  unless  the  servant  was  authorized  by  his 
master  to  settle  (/).  And  an  estate  or  farm  agent 
employed  to  receive  rents,  and  conduct  such  farming 
operations  as  repairing,  draining,  cutting  timber,  and 
the  like,  could  not,  without  express  authorit}',  make 
admissions  in  writing,  or  otherwise,  as  to  his  employer's 
title,  or  bind  him  by  proposals  to  purchase,  or  take  on 
lease,  the  lands  of  another  (//).  Even  an  attorney, 
employed  in  a  matter  of  business,  is  not  an  agent  to 
make  admission  for  his  client,  except  after  action  com- 
menced, and  in  matters  relating  to  that  action  (//). 

Upon  similar  principles  it  is  that,  although  an  entry  Eutry  by 
made  at  the  time  when  the  facts  recorded  took  place  b}-  a  onlv'e\-ideiice 
deceased  clerk  or  other  servant  in  the  usual  course  of  "^  ^^'-^^ 

,        .  .  .  ,  r.i-1  PIP  1    visually  stated. 

business,  is  evidence,  after  his  decease,  of  the  facts  stated 
in  such  entry ;  yet  if  other  facts,  not  usually  stated  in 
entries  of  a  similar  nature,  happen  to  be  mentioned  in 

(f)  Great  Jfcsteni  Railway  Co.  v.  irUlis,  IS  C.  B.,  X.  S.  748.  Ou 
a  question  under  the  Truck  Act  colliery  owners  were  lield  not  bound  by  any 
act  or  declaration  as  to  disposal  of  waives  made  by  either  the  overman  or  the 
coal  clerk  :    Oldiiir/  v.  Smtth,  16  Jur.  497. 

(/)    Coombs  V.  Bristol  and  Exetvr  llaila-ay  Co.,  3  H.  >fc  X.  I. 

{fl)  Ley  V.  I'vter,  3  H.  k  X.  101. 

[h)  Warjstaffw  iril.soii,iB.k  Ad.  339;  lilaelcstone  \.  Wiho)!,  2GL.  J.. 
Exc.  '229. 


'2!){)  i.iahii.hy  <>k  mastkr  F(ir  acts  hf  sf-kvant. 

iimkiiiL;   a    i>!iiti('uliir  nitrv,   it   is  not  oviileiice  of   those 

tiu'ts  (i). 
Iini)lie»l  .Morettvcr.  tlir  iiii]>lii<l  poior  of  a   seivant   to  liiiul   his 

uuthonty  I-        master    upon   contracts   rclatin-'   to   matters  witliin   the 

not  mcn-a.-rd  i  '^ 

by  inn'rj,'in(_v     usual  scope  of  his  eniployiucnt.   is  imt  iin-ridsrd  hi/  the 

of  partiiiilar  ,  •       ,     '  •         ,   •,  »       i    ii  r 

ocwLsiou.  nii<i:;inicii  of  any  particular  occasion  (./).     And,  tlieretore, 

ii,nrt,i;/t„  v.     where  (/.)  a  minin{;  company  fell  into  difticulties  in  con- 
Jtounu.  sequence  of  the  calls  not  heing  paid  up,  and  the  ajiient 

from  want  of  funds  was  unahle  to  pay  the  labourers,  who 
applied  to  the  magistrates  and  obtained  warrants  of 
distress  upon  the  materials  belonging  to  the  mine : 
whereupon  the  agent  borrowed  money  upon  the  credit  of 
the  company,  and  paid  the  wages,  it  was  held  that  he 
had  no  implied  authority  to  do  so  ;  although  there  were 
fircumstances  in  the  case  from  which  a  jury  might  have 
inferred  an  express  authority  to  i)orrow  money  for  the 
purposes  of  the  mine. 
Cou\.  Mitiidiiii  So  it  was  held  in  one  case  (/)  that  a  station  mastm-  had 
liaiitnti/  (•„.  'i<^  implied  authority  in  case  of  accident  to  bind  the 
company  i)y  calling  in  a  surgeon  to  attend  on  passengers, 
for  the  power  to  enter  into  such  a  contract  was  not 
incident  to  his  employment.  J^ut  that  case  has  been 
doubted,  and  it  has  been  since  held  that  a  general 
manager  {iii)  and  a  cliief  inspector  of  police,  who  was  for 
the  time  the  supericn'  of  the  station  master  (»),  have  such 
authority  :  or,  at  all  events,  that  then^  was  evidence  to 
go  to  the  jui\v  tliiit  tlicy  bad  sucli  authority. 


'^1)  t'lunithm  V.  Urnitmroiii,  1  ('.  "SI.  &  U.  H47  :  seo  J'rirr  v.  A'rt/7  of 
Ton-inf/loii,  '2  Smitli's  L.  (;.  .'UO;  1  IMi.  on  Kv.  cli.  7,  a.  H,  w1uti<  all  tlu-  prior 
rni««Hiiin'  fttiitfd  mill  coiiiiin iiUd  on.     .'>i'c  also  A*,  v.  Iiukttifirlii.  II  (I.  U.  078; 

fiiiiitit  V.  niiikrij,  I,.  !{.•.>  (i.  It.  ;$•_'(;. 

(./)  story  on  .\>r.  f<7.     See  tnrtlicr  on  tliis  |)oint  \\\c  ca.Hri*  of  \or\,po»t. 

'/.)  Jl'iirtiii/iir  V.  Jtuiinif,  7  M.  \'  W.  •')!*•'» ;  and  .>•<'»•  Rirketl*  v.  Hmtirlf, 
4  C.  H.  (iSd ;  >;/  ,Y  (itnniiii  .Uninif/  Ti,.,  J'i  1,.  J..  Cli.  l»2(i  ;  iiir,ll,ani  v.  Twi»t, 
(1M9.'»)  1  Ki.  II.  Hi. 

(I)   fn.r  V.  Mullairl  CuiintiiK  Haihniii  Co.,  3  Exr.  '2(58. 

//I  U',ill.r,\.  Ctnil  ll'r^hni  Ilai/'ufi,,  Cn.,  I,.  R.,  2  Kv.  22S.  It  is  tllO 
dnty  ot  a  niilwav  i'oni|ianv  rarrvin^'  on  imsinc!*!*  to  Icavr  upon  the  npot  Konie 
oiw>  with  authority  to  ^\^.i\  on  ln-lialt  of  the  company  with  all  rafrs  arininj;  in 
thf  (•onr.«*>  of  thtir  trafhr.  a-*  tin-  lAipi-niv  of  tin-  laso  may  demand  :  Gtlr*  v. 
Tiifl  ]'itlr  /liii/w,ii/fo.,  2  K.  k  n.  H12,a!,/,.  Chap.  I. 

(II     I.aiif/nii  V.  (frraf  Jfrtfrni    liiiiluiiij  Co.,  ',W  I,.  T.,  X.  S.   \''.\. 
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It  makes  no  difference  in  tlic  imisti'r's  lialjiliU'  that  the  Contract  made- 
contract  is  made  in  the  aen-ant's  name,  if  in  reality  he  ^^.^^^l] 
were  acting  as  agent  for  his  master  in  making  the 
contract.  For  parol  evidence  is  always  necessary  to 
show  that  the  party  sued  is  the  person  making  the 
contract  and  hound  hy  it.  Whether  he  does  so  in  his 
own  name,  or  in  that  of  another,  or  in  a  feigned  name, 
and  whether  the  contract  be  signed  by  his  own  hand,  or 
l)y  that  of  an  agent,  are  inquiries  not  different  in  their 
nature  from  tlie  question  who  is  the  person  who  has  just 
ordered  goods  in  a  shop.  If  he  is  sued  for  the  price  tlie 
contract  is  not  varied  by  appearing  to  have  been  made 
b}'  him  in  a  name  not  his  own  ('/). 

And  so  if  a  landed  proprietor  send  his  steward  habitually  Servant's 
to  the  neighbouring  fairs  and  markets  to  make  sales  and  Jnej-eiy  to  biml 
purchases  for  him  in  matters  connected  with  the  manage-  himself, 
ment   of   his   estate,   and  the  steward  makes  all  these 
contracts  in  his  own  name,  but  is  universally  known  to 
have  no  land  of  his  own,  and  to  be  acting  solely  for  his 
employer,    by   his    direction,    and    on    his    credit ;    the 
steward's  intention  to  make  himself  the  owner  of  articles 
bought  on  one  particular  occasion  in  the  course  of  the 
same  dealing  could  not  deprive  the  vendor  of  his  recourse 
against  the  master  {}>). 

And,  since  the  nature  of  the  usual  employment  of  a  Effect  of 
servant  is  the  measure  of  his  implied  authority,  it  follows  {'"Je''i*^''an^^^^^^ 
that  that  authority  can  neither  be  limited  by  the  private 
in.strnctions  of  the  master,  nor  controlled  l)y  any  secret 
agreement  between  him  and  his  servant.  If  this  could 
be  done,  in  what  a  perilous  predicament  would  the  world 
stand  in  respect  of  their  dealings  with  persons  who  may 


(d)  Per  Lord  Deuman,  C.  J.,  iu  'I'riicmanx.  Loder,  11  A.  &  E.  594,  .595  ; 
andsee  Thomson  v.  Davenport,  'I  Smith's  L.  C.  368;  Liiidiisv.  JiradicvU,  5  C.  li. 
583.  The  ^^eueral  rule  with  rejjard  to  contracts  made  hy  agents  is,  that  the 
a.ijent  may  sue  or  be  sued  iu  respect  of  his  privity,  and  the  principal  in  respect 
of  his  interest.  See  S'lDtn  v.  Bond,  5  ]j.  &  Ad.  389.  Where,  however,  a 
servant  or  other  agent  has  signed  a  written  contract  in  his  own  name,  he 
cannot  give  parol  evidence  to  di.sr/in rr/r  /i  / /ii.sc(f  ivom  liability  upon  the  contract : 
Jfifff/in.s  v.  Senior,  8  ]\l.  iS:  W.  834. 

{p)  tiee per  Lord  Dcnman,  in  TrHciiinn  v.  Lodcr,  11  A.  &  E.  593. 


'2,>'l  I.IAltll.ITY    OF    MASTKH    FOK     UTS    OF    SKHVANT. 

have  secret  coiinnuiiu-atioii  willi  tlifir  iniiuipiils  I    There 

wouUl  \)v  an  t-iul  of  all  ileaUii;^  hut  with  the  master  (7). 

ShouUl  the  servant  deviate  from  liis  master's  orders,  or 

he  guihy  of  a  hrcach  of  any  see-ret  agreement  hetween 

himself  and  liis  master,  he  will   he  accountahle   to  his 

Iimoc.ut  thii-a  master  for  any  loss  he  may  sustain  there))y,  hut  third 

\Tr"t"tl'r'        Persons   cannot   he   affected    hy   any  limitation    of    the 

iheni.      '         servant's  autiiority  not  cc»nununicated  to  them  (r).      In 

Distinction        such  cases,  however,  it  is  material  to  hear  in  mind  the 

bt'twwn  ,...,,  ,  ,  ,  •!! 

jrener.il  nnd       distniction  hefore  adverted  to,  between  a  special  and  a 

siHcinl  .igeut.     ,f,.,„.y(,i  authority  ("  the  latter  of  which  does  not  import 

an  unqualified  authority,  hut  that  which  is  derived  from 

a  multitude  of  instances,  whereas  the  former  is  confined 

to   an  individual  instance")   (.s),  as  the  legal  effect  of 

secret   instructions  is  very   different   in    the   two  cases. 

And  (litfer-        The  difference  cannot  l)e  more  clearly  stated  than  in  the 

<.i  private  words  used  ni  Siuitli  s  .Merrantile  Law  (/) :      ihe  authority 

t.nlers  in  snch    of  ail  agent  to  perform  all  tilings  usual   in  the  line  of 

business  in  which  he  is  employed  cannot  he  limited  hy 

any  private  order  or  direction  not  known   to  the  party 

dealing   with    him.      The    rule    is   directly    the    reverse 

concerning  a  particular  agent,  i.r.,  an  agent  employed 

specially  in  one  single  transaction  ;   for  it  is  the  duty  of 

the  l)arty  dealing  with  such  a  one  to  ascertain  the  extent 

of  his  authority  ;   and   if  lie  do  not  he  must   abide  the 

conseciuences  "  {it). 

(v)  10  Mml.  110. 

((•)  I'iih'V  on  .Vjj.  199;  1  Pothit-r  on  (H)li;;.  by  Kvans,  n.T'.';  sit' niso  lA., 
n.  447,   IIS  ;    Cahillw  Jtiiunoii,  .'{  ('.  U.,  N.  .S.  I'OG. 

Uj  I'll-  l.onl  Klltn borough  in  Whilrlirud  v.  Turkrtt,  i.')  K.ist,  408 ;  and  sti 
Pttlty  on  .\g.  1!»!». 

(/)  Sniith'H  .^^l•r(•.  Ijiw,  lOth  cd.  j).  l.'{»  ;  st-e  Story  on  Ajj.  ».  126,  and  uot«  J 
t«  H.  Vl'i  ;  Jlinrhiii  V.  Jloiinir,  8  .Si.  <.V'  W.  71'l;  Xafiwml  Jtolinan  y<tvtgH- 
lioii  Co.  V.   II'iImiii,  .')  .\\>\K  ''iLs.  17<i.  at  |).  'J<l!(. 

(m,  Mr.  JujttiiT  Story,  att«'r  (|iinting  th»  wonl>  in  the  text,  adds,  "This  is 
tnif  it  the  agent  iK  not  lield  out  as  |)os.s*'Nsing  a  more  enhirged  authority." 
St<iry  on  Agency,  s.  rj(i,  note  2.  In  l-:<liiiii„<h  v.  /{n^/icll,  I,.  K.,  1  (i.  U.'97, 
('ockl>urn,  ('.J.,  speaks  ot  "  tlie  well  estjilih.->li<(l  firinciple,  that  it  a  ]>rr'«on 
employs  another  as  an  agent  in  a  cliaraiter  whirii  iuvolvrs  a  iinrticuiar  autlm- 
rily,  Im'  cannot  hv  a  serref  reservation  divi>t  him  ol  that  aulliority."  So  in 
U'tillmii  V.  Jrnirirk,  (18'.»:{)  1  H.  It.  ;il(),  tin'  ow  uiTs  ot  a  hotel  were  held 
liable  to  pny  lor  cigars  ordered  by  the  nninager.  The  licence  was  taken  out 
in  the  manager's  name,  and  his  name  was  jiaintrd  over  the  door.  He  had 
Ik-*!!  fr>rbidden  hy  the  defendants  to  buy  cigar«  on  criflit,  hut,  neverthelewi,  in 
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A  servant  may  be  regarded  as  the  general  agent  of  his 
master  for  all  purposes  within  the  scope  of  his  employ- 
ment. If  employed  for  any  unusual  purpose,  he  may  be 
looked  upon  as  the  special  agent  of  his  master  (r).  Thus, 
for  instance,  if  a  man  were  in  the  habit  of  paying  for 
hay  and  straw  purchased  by  his  groom,  the  groom  might 
be  regarded  as  his  general  agent  for  the  purchase  of  a 
reasonable  quantity  of  hay  and  straw,  and  the  master 
would  be  liable  to  pay  for  such  hay  and  straw  purchased 
by  the  groom,  even  if  in  a  particular  instance  the  groom 
acted  contrary  to  his  master's  orders.  But  such  a  groom 
could  not  be  looked  upon  as  the  general  agent  of  his 
master,  so  as  to  render  him  liable  to  pay  for  ainith'uui 
else  the  groom  might  choose  to  buy  in  his  master's  name, 
the  obtaining  other  things  not  being  within  the  scope  of 
his  employment.  If  he  w'ere  sent  by  his  master  with 
money  to  purchase  beer  or  wine,  he  would  be  a  special 
agent  for  that  occasion  ;  and  if  the  person  of  whom  he 
bought  it  chose  to  let  him  take  it  away  without  payment 
and  without  ascertaining  that  he  had  authority  to  pledge 
his  master's  credit,  he  must  abide  the  consequences  ;  the 
master  would  not  be  liable. 

Bearing,  therefore,  this  distinction  in  mind,  it  may  be 
stated  as  a  general  rule,  that  wherever  a  master  has  by 
words,  conduct  or  demeanour  held  out  his  servant  as  his 
general  agent,  whether  in  all  kinds  of  business  or  in 
transacting  business  of  a  particular  kind,  the  master 
will  be  bound  by  the  act  of  his  servant,  if    within  the 


How  far 

servant  i/cneral 
a^ent  of  his 
master,  and 
howfarspeciiil. 


Implied 
geucral 
authority  can- 
not be  limited 
hy  private 
orders. 


Lontravention  of  his  instructions,  he  bouglit  ou  credit  from  the  plaintiif  cigars 
such  as  would  usually  be  supplied  to  and  dealt  in  at  such  an  establishment  a.s 
that  which  he  managed  for  the  defendants.  In  Brorhleshij  v.  Temperance 
I'ermancnt  Building  Hocietij,  (ISO.i)  A.  C.  173,  B.  entrusted  hi.s  son  with 
securities  and  instructed  him  to  raise  l,oOO/.  on  them.  The  son  borrowed 
3,500/.  ou  them  and  appropriated  the  difference.  It  was  held  that  B.  could 
not  redeem  without  paying  the  lender  all  that  he  had  lent,  although  the  lender 
did  not  know  that  the  son  had  authority  to  boiTowatall  and  made  no  inquiry, 
(r)  The  nature  and  extent  of  a  servant's  implied  authority  must,  however, 
as  is  obvious,  freciuently  involve  questions  fit  for  the  consideration  of  a  jury. 
See  Dyer  v.  I'earxo//,  3  B.  &  C.  38  ;  Todd  v.  Ilobbison,  Ry.&:  M.  217  ;  Gil- 
man  V.  Robinson,  Ily.  k.'SV.  226;  Burnett  y.  Lambert,  \b  M.  &  W.  493; 
Eei/neUw  Lewis,  15  M.  «fc  W.  517;    JFilliamsy.  Figott,  2  Exc.  201. 


♦if.  4 
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Brohan. 


llorswlciiltr 
liuhlo  on 
warranty  of 
servant, 
onlcretl  not 
tu  warrant- 


M'opi'  ol  liis  usuiil  t'lniiloyment.  notwithstanding  the 
servant  liiis  ucted  contrary  to  his  master's  orders. 

Thus,  where  (.r)  a  master  sent  liis  servant,  ivlio  ir<is  i(s>  il 
lit  Iniiisdit  af'f'iirs  ni  that  inttitir  for  Jiiiii,  on  Saturday, 
with  a  noic  drawn  on  Sir  S.  K.,  with  orders  to  f^et  from 
Sir  S.  1'^.  citluT  hank  hills  or  niont'y  and  turn  them  into 
Ivxclietjuer  notes,  but  the  servant,  to  save  himself  time 
and  trouhle,  went  to  13.,  and  prevailed  with  him  to  give 
liim  a  hank  hill  for  the  note  upon  Sir  S.  E.,  and  then,  in 
pursuance  of  liis  master's  orders,  invested  it  in  Exchecjuer 
notes,  which  he  brought  to  his  master,  not  letting  him 
know  hut  that  he  had  gone  to  Sir  S.  E.  Sir  S.  E.  failed 
upon  the  Monday  following.  The  cpiestion  was  upon 
whom  the  loss  should  fall,  13.  or  the  master.  And  the 
whole  court  were  of  opinion  that  the  master  was  charge- 
able and  he  only,  for  a  servant,  by  transacting  affairs 
for  his  master,  does  thereby  derive  a  general  authority 
and  credit  from  him  ;  and,  if  this  general  authority 
should  be  liable  to  be  determined  for  a  time  by  any 
particular  instructions  or  orders  to  which  none  but  the 
nuister  and  servant  are  privy,  there  would  be  an  end  of 
all  dealing  but  with  the  master. 

I'pon  f-imilar  grounds  rests  the  distinction  that  if  a 
horse  dealer  or  a  person  keeping  livery  stables,  having  a 
horse  to  sell,  expressly  direct  his  servant  not  to  warrant 
him,  and  the  servant  do  nevertheless  warrant  him,  still 
the  master  would  hv.  liable  upon  the  warranty,  because 
the  servant  was  acting  within  the  general  scope  of  his 
authority,  and  llic  public  cannot  be  supposed  to  bo 
cognizant    of    any    private    conversation     between    the 


(r)  Nirkiio,,  v.  Ihohn,,,  10  M(m1.  109:  J/'/rrrf  v.  Evan*.  2  Salk.  442; 
ThoroUl  V.  Siinth,  1  1  Mod.  71,  H7  :  m'O  Diikrof  Itraufint  v.  Xcrld,  \1V\.  Si  K. 
•J4S  :  Siiiilli  V.  M'Giiirr,  ;{  II.  ti  N.  .'i.VJ.  In  Jdinr'h  v.  (hrat  U'fKtnn  Rail- 
inn/  Co.,  17  ii.  H.  1).  '.'1.')  (ullirnnMl,  i;i  App.  ('as.  :\\),  wlicrc  a  (pH-nfion  aroBO 
nn  to  tlu'  Hcopo  of  n  railway  jiortir's  aiitliority  with  njranl  to  piw^enj^prs' 
InjfKajfi'.  I,oni  K.tliiT,  M.  K.,  said  tliat  witli  ri';:ard  fo  tlic  piililic.  tlic  sco])f  of  a 
portir'H  autliori'v  in  to  In-  nifasiind  liy  wlml  tlir  conipany  dtlilicnitily  allow 
tlu-ir  i)orf.iM  to  'di>,  and  tlii-y  cannot  say  that  a  portir  is  ur.Uua  btyoiid  tlm 
(M.-OIM'  of  hiM  authority  with  nVanl  to  tin;  puhlir,  by  reason  of  some  necr'ii  order- 
wliK h  th«y  hare  given  to  him. 
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master  and  servant  (//)  ;  but  if  the  owner  of  a  horse 
were  to  send  a  stniinier  to  a  fair  iritJi  express  dirrcfions 
not  to  irarrcDit  the  horse,  and  the  latter  acted  rojttrar;/  to 
till'  orders,  the  purchaser  could  only  have  recourse  to  the 
person  who  actually  sold  the  horse,  and  the  owner  would 
not  l)e  liable  on  the  warranty,  because  the  servant  was 
not  acting  within  the  scope  of  his  authority  [z). 

Upon  the  same  principle  a  gentleman,  who  by  an 
agreement  with  his  groom  allowed  him  five  guineas 
a  year  for  which  he  was  to  keep  the  horses  shod,  was 
held  nevertheless  to  be  liable  to  pay  a  farrier's  bill  for 
shoeing  his  horses,  as  it  did  not  appear  that  the  farrier 
knew  of  the  agreement ;  and  Lord  Kenyon  said,  "  That 
unless  the  farrier  knew  of  the  agreement  and  expressly 
trusted  the  groom  it  was  no  defence,  for  a  tradesman  has 
nothing  to  do  with  any  private  agreement  between  the 
master  and  servant"  (a).  And  where  (h)  a  gentleman 
contracted  with  his  coachman,  at  220Z.  a  year,  to  provide 
horses  and  his  own  livery  and  everything  connected  with 
the  carriage,  but  the  coachman  went  in  his  master's 
livery  to  the  plaintiff's  stables  and  represented  that  he 
wanted  a  pair  of  job-horses  for  his  master's  carriage, 
and  an  agreement  was  made  with  him,  at  ten  guineas 
a  month,  whereupon  he  took  the  horses  away,  and  his 
master  used  them,  and  the  plaintiff'  then  sued  the  master 
for  four  months'  hire ;  it  was  held  not  necessar}'  for  the 
plaintiff  to  prove  that  the  coachman  acted  by  his  master's 


Hut  not  on 
warranty  of 
stranger, 
ordered  to 
sell,  and  not 
warrant. 


I'reciotis  v, 
AM. 


Rimell  v. 
Samjjayo. 


(ll)  Ante,  243;  Feioi  v.  Uafrison,  o  T.  R.  760;  Pickerinf/  v.  Busk,  ]o 
Ea.^^t,  38  ;  Houard  v.  ^Inward,  L.  K.,  2  C.  V.  148.  To  the  di.-^tiuctiou 
ptiiuted  out  in  the  text  must  be  referred  the  judgments  of  Martin,  J3..  and 
JJramwell,  B.,  in  Udall  v.  ACicrtofi,  7  H.  &  X.  172.  See  per  Willes,  J.,  in 
Warwick  v.  EngH.sh  Joint  Stock  Jiank,  L.  E..,  2  Ex.  259.  See  Storv  on 
Agency,  s.  132.  In  note  4,  that  learned  author  says,  "In  America  liveiy 
stable  keepers  are  not  understood  to  give  their  servants  any  general  authority 
to  sell  their  horses." 

(r)  Ibid.  But  if  the  master  is  unwilling  to  adopt  a  wai-rauty  given  by  his 
servant  under  such  circumstauces,  he  is  bound  to  take  back  the  horse  and 
return  the  money,  if  paid.  To  hold  otherwise  would  be  to  allow  him  to  take 
advantage  of  his  servant's  fraud.  Per  Lord  A])inger  in  Cornfoot  v.  Foivke, 
6  M.  &  AV.  381 ;  and jt?«-  Erie,  C.  J.,  in  Brady  v.  Todd,  ante,  p.  244. 

(a)  Precious  \.  Abel,  1  Esp.  3o0. 

(b)  Rimell  \.  Soinpaijo,  1  C.  cfc  P.  255. 
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autlion'ty,  iis  lie  liad  used  the  horses:  and  Littleilale,  J., 
said,  "  If  the  c-oachinan  nuulc  the  contract  in  his  own 
name,  and  represented  to  tlic  jilainlitV  the  aj^reement 
lictwecn  himself  and  his  master,  of  course,  muler  such 
circumstances,  the  plaintitV  cannot  recover;  but  if  he 
made  no  such  representation  of  any  a^'reement  between 
himself  and  his  master,  I  think  tliat  lii/  tlir  7nanttr  sciitli)!;! 
him  joyfli  into  tlir  iroihl,  iiiuniiiii  liis  liccrfi,  to  hire  horses 
which  he  (the  master)  afterwards  uses,  knowing  of  whom 
they  were  hired,  and  yet  not  sendinj^  to  ascertain  if  his 
credit  had  been  pled<j;ed  for  them,  an  implied  authority 
is  }j;iven,  and  the  master  is  bound  to  pay  the  hire.  A 
master  may  lie  prevented  by  business  or  want  of  time 
from  makin<^'  a  bargain  himself,  and  may  send  his 
servant,  and  jimridid  tin'  Imsiiirss  lir  irithi)i  tin'  niiiilar 
thjKirtiiniit  lit'  tlif  sirrant,  tin-  iii<t>itir  ix  rlmibi  lialilc' 
The  i\ivy,\io\\e\ei\  liar  iii'i  foil  ml  that  f  litre  irds  iionidrucr 
oi'  nil//  direct  iippJiiiition  to  the  niantrr  on  tlir  jxirt  of' titr 
jihtiiititi',  found  a  verdict  for  the  defendant  (c). 
Ii  ttiird  piirtv  If  a  third  party,  dealing  with  his  servant  on  behalf  of 
know  oi  jjjj^  master, /.y/o/r  of  the  private  agreement  or  instructions 

private  iiiilcis.  '  , 

master  not        given   by  the  master  to  his  servant,  he  cannot  of  course 
charge  the  master  (d)  upon  any  contract  contrarv  to  that 

Jordan  \.  ^^        \  i'  iiri' 

XortoH.  agreement.     Accordmgly,  where  (»)  the  defendant   sent 

his  son  to  obtain  from  the  plaintilY  a  horse  which  he  luul 

agreed  to  sell  to  the   defendant,  and  the  plaintiff  knew 

that   the  son  was   instructed  only  to   take  the  horse  //' 

warranted,  but  the  son  took  it  without   a  warranty,  it 

was   held    that    the   defendant    was   not    liable  to  pay  foi' 

the  horse,  which  did  not  answer  the  wai  lauty  agreed  to 

be  given. 

Where  scnant        Jiut  where  a  strraiit  is  employed   hy  his  master  to  act 
{•*  a  Kpcci.'il 


('•;  Sei'  Jfinro.r  v.  ft'rrrtiiioofi,  4  F.xp.  17-1.  wlu're  n  sprvant  liavinj^  actnl 
hcyoiid  tin-  Kcope  of  \m  pniplnymcnf.  l-ord  Kllinl)oroii;^li  tliounhf  tlic  tnidcs- 
maii,  not  luivjn^  ini|iiir(>d  ot  the  niii.Htir.  could  notcbargf  liini. 

((/]    Umiiini  V.  /Iniit/iirintr,  1  Vfx.  \-  15.  •>()'.}. 

If.  Jotiliin  V.  .V")7«»).  I  M.  \-  \\ .  !.'>.').  In  tliis  cane,  however,  it  will  lie 
«ib».*rvc<l  that  tlit-  ion  wn.n  n  upmal  agent, into  whose  authority  the  parl\ 
dealing  with  him  in  iHtuud  U)  iuipiire. 
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for  him  in  a  siiitilc  i  ran  met  ion,  he  must  be  regarded  as  aj,'-fnt  partirs 
the  special  wjent  oi  his  master;  and,  in  such  case,  it  is  i,'i,Vn„Jt' 
incumbent  upon  every  one  deahng  with  him,  who  wishes  i'l/i'iirf  into 
to  charge  his  master  upon  his  contracts,  to  inquire  into        '      °'^'  ^* 
the  extent  of  his  authority,  as,  should  he  exceed  it,  his 
master  will  not  be  bound. 

And,  therefore,  where  (./)  the  plaintiff  sent  his  servant  inmi v. 
to  receive  60/.  from  B.,  and  B.  desired  E.,  who  owed  ^'"'"*- 
him  money,  to  strike  off  60/.  from  his  debt  and  pay  the 
plaintiff's  servant;  E.  accordingly  credited  himself  with 
60/.  in  account  with  B.,  but  instead  of  giving  the 
plaintiff'  's  servant  moncij  gave  him  a  goldsmith's  note, 
which  the  servant  accepted  as  payment ;  it  was  held 
that  the  plaintiff'  was  not  bound  b}^  the  act  of  the  servant 
in  receiving  the  note  instead  of  money. 

Again,  where  (//)  the  defendant  drew  a  cheque  in  TFater.s  v. 
favour  of  a  creditor,  and  gave  it  to  his  own  farm  bailiff'  "'"^'^''"■ 
(who  bought  and  sold  cattle  for  him)  with  instructions 
to  deliver  it  to  the  creditor  in  whose  favour  it  was  drawn, 
but  the  bailiff",  at  the  request  of  the  creditor,  got  it  dis- 
counted by  the  plaintiff"  (a  banker  at  some  distance),  and 
gave  the  money  to  the  creditor ;  some  days  afterwards 
the  bankers  on  whom  the  cheque  was  drawn  failed,  and 
the  plaintiff"  having  omitted  to  present  the  cheque  to 
them,  brought  an  action  against  the  defendant  for  the 
amount;  but  Alexander,  C.  B.,  was  of  opinion  that  the 
defendant  was  not  bound  by  the  act  of  his  farm  bailiff", 
who  had  no  authority  to  act  as  he  had  done. 

And  where  the  defendant  directed  a  telegraph  clerk  HcnMy. 
to  telegraph  for  "  three  "  rifles,  and  by  mistake  he  "^^''' 
telegraphed  for  '•  the  "  rifles,  and  plaintiff*  sent  flfty, 
the  defendant  was  only  held  liable  to  pay  for  three, 
as  the  telegraph  clerk  was  only  the  defendant's 
agent  to  transmit  the  message  actually  given  for 
transmission  {h). 

(/)    JFarilv.  Erans,  2  Lord  Raym.  928. 
{g)    Waters  v.  Byogdeii,  1  Y.  &  J.  4o7. 
(/()  Henkel  v.  Fnjje,  L.  R.,  6  Ex.  7. 

M.S.  17 


t2o8  LiAr.ii.nv  of  m.vstku  for  acts  of  ski;vant. 

Join  \.  So,  us   we   Imvo  seen,  if  the  owikt  of  a  horse  send  a 

xtrainin-  to  a  fair,  with  express  (hivctions  not  to  warrant 
the  horst'.  and  the;  hitltT  act  contrary  to  the  orders,  the 
piuc-liasrr  could  only  have  recourse  to  the  pt-rson  who 
actually  soKl  the  horse,  and  the  owner  would  not  he 
liahlc  on  the  wai  ranly.  ix'cause  the  si'r\;iiit  was  a  sjjecial 
a^ent,  and  was  not  acting'  witiiin  the  scope  of  his 
authority  (/). 
Amlsowluro  And  where  a  )»erson  dealing  with  an  a^'cnt  has  iiotirr, 
p.  rs..ii  <lniliii-  pidi^.i-  fioni  the  mode  in  which  the  authority  is  exercised, 

with   llllll  h:is  •  ' 

iiotiif  tliat  hi-    or  it  would  seem  in  any  other  maimer,  that  the  aj^ent  is 

ji''eut      '         acting  under  a  special  authority,  he  is,  u  /nrtinri,  hound 

to  in(]uire  whether  or  not  the  authority  has  heen  properly 

followed  ;  and  if  he  do  not  make  such  inquiries,  and  it 

turn  out  that  the  party  exceeded  his  authority,  he  must 

sufi'er  for  his  temerity  (,/). 

As  in  a  hill  Thus  a  si;j;nature   hy  procuration  operates  as  a  notice 

Mfjuejl  " per      tliat  the  aj'ent  lias  hut  a  limited  autlioritv  to  simi,  and 

jiroc.  ^  .1-1' 

the   principal   is  only  hound   l>y  such    si^'iiature,  if   the 

aj^ent  in  so  signing,  was  acting  within  the  actual  limits 

of  his  authority  (/.).     A  person,  therefore,  who  takes  a 

bill  or  note  so  accepted  or  endorsed,  is  bound  at  his  peril 

to  iiKjuire  into  the  extent  of  the  agent's  authority  (/). 

Wiitun  If,  upon  inquiry  into  the  authority  of  such  an  agent, 

l'"rvantmu!t      ^^   should  tuiii  out   that    he    is   acting  under  a   irriiteu 

Ik- inspecUMl.      authority,  parties  dealing  with  hini  should  call  for  the 

production  of  the  authority  ;  for,  should  the  agent  exceed 

his    authority,    his    principal    will     not    he    hound  (//O- 

This  rule  indeed  ai)]>lies  e(pially  to  the  case  of  a  general 

agent. 

(i)  Fftni  V.  Jffiifijiou,  .'J  T.  H.  T-')!  ;  wo  I'niiv  on  A^'.  -"J.  Hut  sec  per 
Krlc,  ('.  J.,  in  ///W//  v.  Toti/i.  aiilr,  i>.  21.$. 

(_/■)  Jurtlan  V.  XortDii,  1  M.  it  W.  I.')');  J^'ni/r  v.  TiiifoH,  I  King.  149; 
t'ortnaii  <<•  f'».  I'lopnrtnii/,  Liiuilrd  \.  Ln/firntiafr,  (1900)  A.  ('.  190. 

(X)  Till-  Hill.x  <>i  ExclianKf  Act,  IH.S'i  (4^  k  40  yirt.  c.  01).  s.  25. 

(/)  Ahxandn  \.  Mnrl.nizif,  6  C.  H.  700;  Stiiflij  v.  F.llwll,  .31  L.  J., 
v..  V.  200  ;  Hii/aiil,  I'oinii^  JIn/aut,  Lniiifit/  v.  /,«  Hain/iie  iln  I'ciiplc,  (1893) 
A.  C. 170. 

(»/i)  Altiiiiod  V.  MiinMiuf/ii,l  IJ.  &  ('.  278;  St<»ry  <>n  Ajrencv, »«.  72;  and 
wt?  th<'  Annriciin  vhm'  of  A'oi/A  Jtiirr  Hank  v.  Aijmnf,  3  Hill  n.  202,  there 
<|iioUtl.     See  aUo  Jtalfour  v.  En»e»t,  28  I,.  J.,  ('.  V.  170.  it  cas.  ibid.  cit. 
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If,  however,  the  act  assumed  to  he  done  is  within  the  Private 
authority  given  (in  ascertaining  which  the  authority  ^"J'efl'nor"'^ 
must  he  sfrictlj/  construed)  (//),  the  principal  will  be 
bound,  although  the  act  done  may  be  in  violation  of 
private  instructions  as  to  the  mode  of  executing  the 
authority.  With  such  instructions  third  parties  have 
nothing  to  do  (o).  It  is  therefore  important  to  bear  in 
mind  the  distinction  l)etween  the  two,  although  it  is  not 
in  all  cases  easy  to  distinguish  the  one  from  the  other. 

As    a   general   rule,   the   maxim   dclcgatns  ii(>)i  potest  Delegatus  non 

T  ,  ,.  ,  ,  ,    J.  ,    ,       potest deleqa.re . 

delegare  applies  so  as  to  prevent  an  agent  irom  estab- 
lishing the  relationship  of  principal  and  agent  between 
his  own  principal  and  a  third  person,  but  this  maxim 
merely  imports  that  inasmuch  as  confidence  in  the  par- 
ticular person  employed  is  at  the  root  of  the  contract  of 
agency,  the  authority  to  delegate  powers  to  another 
cannot  be  implied  as  an  ordinary  incident  in  the  contract. 
But  an  authority  to  constitute  in  the  interests  of  the 
principal  a  direct  privity  of  contract  between  him  and 
a  substitute  for  the  agent  may  and  should  be  implied 
where,  from  the  conduct  of  the  parties  to  the  original 
contract  of  agency,  the  usage  of  trade,  or  the  nature  of 
the  particular  business  which  is  the  subject  of  the 
agency,  it  may  reasonably  be  presumed  that  the  parties 
to  the  contract  of  agency  originally  intended  that 
authority  should  exist,  or  where,  in  the  course  of  the 
employment,  unforeseen  emergencies  arise  which  impose 
upon  the  agent  the  necessity  of  employing  a  substitute  {})). 

The  employment  of  workmen  or  servants  to  do  an  act  Employment 

is  not  necessarily  a  violation  of  the  rule  deleqatus  non   of  servants  not 

''  _  -a  Molatiou  ot 

2)otest  delegare.     Thus,  for  instance,  where  a  merchant  rule. 

receives  goods  from  abroad  for  sale,  and  he  deputes  his 


(«)  Ante,  p.  231. 

(o)  Story  on  Ag.  73  ;  Smcthurst  v.  Tai/lvr,  12  M.  c*c  W.  o45. 

{p)  Be  Bicische  V.  Alt,  8  Ch.  D.  28«.  See  Gwdliam  v.  Tivist,  (189.3) 
2  (i.  B.  84,  where  a  question  was  raised  how  far  the  driver  of  an  omnibus,  who 
was  incapacitated  from  driving,  had  authority  to  employ  another  person  to 
drive  the  omnibus  liome,  so  as  to  render  his  master  liable  for  tlie  acts  of  the 
person  so  employed. 

17—2 
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foieniim  to  >^o  to  tlie  proper  place  for  solliiif];  such  goods, 
and  the  foreiiiiin  sells  tliem  accordingly,  in  that  case  it 
would  he  inip()ssil)le  for  the  consij^nor  to  say  that  the 
sale  was  void  hecause  the  merchant  did  not  personally 
sell  them  himself,  hut  employed  another  jierson  for  that 
puri)ose,  hy  whom  tlie  sale  was  effected.  TIk;  merchant 
would  no  douht  he  answerahle  for  all  the  acts  of  his 
foreman,  hut  ])rovided  such  acts  were  proper  and  within 
the  scope  of  his  authority  they  would  he  the  acts  of 
the  merchant  himself.  And  therefore  where  a  proposal 
for  a  life  policy  was  accepted  on  hehalf  of  a  life  assur- 
ance company  hy  their  agent  in  Australia,  who  acted 
in  the  transaction  through  the  medium  of  suh-agents, 
and  the  premium  was  paid,  it  was  held  hinding  on  the 
company  though  the  agent  had  no  authority  to  appoint 
suh-agents,  and  there  were  some  infoinialities  hut  of 
form  only  (q). 
"Where  ninstcr        But   iilirrr  a    iiKiatrr  lias   )iot   either  expressly,  or  hy 

i>  not  bound         'i-i-  r  tii-  aJ       ■       i     i  • 

bv  contract  of    nuphcatiou,    from    a  course    ot    dealnig,   Kiitlionzcii    his 
servant.  arrrnnf  to  pledge  his  credit,  his   servant  cannot,  by  so 

doing,  render  him  liahle  to  pay  for  goods  so  ohtained. 
stubbniij\.  Thus  (/•),   where    the    defendant  contracted   with   the 

plaintiff'  to  serve  liim  with  meat  at  a  certain  price  for 
ivadfi  iitniiii/,  and  the  cook  was  accustomed  to  order  the 
meat,  and  when  the  bill  amounted  to  a  few  shillings  or 
a  guinea,  used  to  pay  it,  generally  on  Monday  morning, 
and  the  defendant  always  gave  her  money  to  pay;  which 
course  of  dealing  continued  for  a  long  time,  till  at  last 
the  defendant  got  a  cook  who  emhez/led  the  money  ;  it 
was  In  Id  tliat  the  defendant  was  not  liahle,  and  Lord 
Kenyon,  C  J.,  said,  "  Nothing  could  Ik;  clearer  than  that 
where  a  num  gives  his  servant  money  to  pay  foi"  com- 
modities as  he  liuys  tlicui.  if  the  servant  pockets  that 
money,  the  master  will  not  \k'.  liahle  to  pay  it  over  again. 
But  if  tin;  master  employs  his  servant  to  buy  things  on 


Heiiitz. 


(7)   J(-i.%Ailrr  V.  'J'riiJ'i/i/iii-  T.ifr  Aimuriinre  A»»ociation,  27  Beav.  377. 
(;•)  aiiMing  V.  Jfrinfz,    I'onke,  17  :  and  see  }>rr  Lord  Abiiij;er,  C.  13., 
Flrm>ji»j  V.    //.   '.      ■'  \I    A    W    ISl. 
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credit,  he  will  be  liable  to  whatever  extent  the  servant 
shall  pledge  his  credit." 

And  so  Avhere  (.s)  the  defendant  dealt  with  the  plaintiff  i-earce  v. 
for  the  porter  used  in  his  family,  and  was  in  the  habit  of  ^'"O'^^'^- 
paying  ready  money  to  the  plaintiff  for  a  certain  quantity 
which  was  allowed  for  the  family,  but  the  maid-servant 
obtained  some  clandestinely  for  her  own  use,  and  that 
of  the  defendant's  wife's  mother,  l)ut  it  did  not  appear 
that  the  plaintiff  knew  of  this  circumstance,  it  was  held 
that  the  defendant  was  not  liable ;  Lord  Eldon  saying, 
that  "  to  allow  such  a  demand  would  be  to  put  it  in  the 
power  of  servants  and  tradesmen  to  ruin  the  master." 

Again,  where  (0  a  butler  ordered  brandy  in  his  master's  Maunder  v. 
name,    and   the   brandy  was   consumed   b}'   the   butler  '^''^"i/^^'^'^- 
and  cook,  without  the  master  being  privy  to  the  order, 
delivery  or  consumption,  the  master  was  held  not  liable 
to  pay  for  it. 

And  where  (ii)  a  lady  ordered  of  a  tailor  two  suits  of  Hunter  v. 
livery  a  year  for  her  coachman,  and  the  tailor  supplied  ^jT^"j;^i% 
one  ;  but,  at  the  desire  of  the  coachman,  supplied  plain 
clothes  instead  of  the  other,  it  was  held  that  the  lady 
was  only  liable  to  pay  for  the  livery  actually  supplied, 
and  was  entitled  to  set  off  against  a  subsequent  account 
for  clothes  the  price  of  a  suit  of  livery  which  had  been 
supplied  and  paid  for,  but  taken  back  b}-  the  tailor  from 
the  coachman. 

Upon  similar  principles  where  {x)  a  servant,  having  Hiseox  v. 
injured  his  master's  chaise  by  careless  driving,  left  it  ''^"^^^°°^- 
with  a  coachmaker  to  be  repaired  without  acquainting 
his  master,  and  without  any  orders  from  him,  and  it 
appeared  that  he  had  never  employed  the  coachmaker, 
who  refused  to  deliver  up  the  chaise  without  payment  of 
his  bill  for  the  repairs.  The  master  having  brought  an 
action  for  the  chaise,  recovered :  as  it  was  held  that  the 


(s)   Fearce  \.  liof/crx,  3  Esp.  '214. 

{I)  Maunder  y.'Conijcrs,  2  Stark.  281. 

(ii)  Hunter  \.  Countess  Dowaqer  of  Berkeleij,  7  C  «fc  V.  413. 

(.r)  Hiseo.r  v.  Greenwood,  4  Esp.  174. 
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coaehiiiiikcr.  not  Imviiij^'  inquired  of  tlic  niiistcr  wliether 

the  onU'i"  for  repairs  was  ^'iven  l»y  liis  autlioritv.  liad   no 

claim  a^^ainst  him  for  the  amount  of  his  hill. 

Trustees  uml.  r       And  of  course  if  the  person  ordering  the  goods  was  not 

iuspectorshii)     ^jj^  defendant's  servant,  the  defendant  would  not  hv,  liahle, 

iletxl  not  lialiJi" 

for  poo<is  as  where  a  dehtt)r  carrying  on  trade  under  an  inspectorship 

tnider^^'^         deed,  ordered  goods  for  the  purpose,  it  was  held  that  the 

trustees  under  the  deed  were  not  liahle  to  pay  for  them  as 

he  was  not  their  servant  (//). 
Servant  left  in        So,  if  a  servant  he  left  in  charge  of  children  with  a 
chilciren"^  sufficient  allowance  for  their  sui)port,  he  has  no  power  to 

pledge  his  master's  credit  for  necessaries  or  goods  sui)plied 

for  the  support  of  the  children  c). 

Iniplie<l  The  hailiff  of  a  large  farming  estahlishment.  through 

authorit}'  nt  11111  1  •         i    1         1  1 

farm  bailiff.       w  hose  hands  all  payments  and  receipts  take  i)lace,  has  no 

implied  authority  to  pledge  the  cr«'dil  of  his  employer  hy 
drawing  and  endorsing  hills  in  his  name  {a).  Nor  has 
Mining  agent,  the  resident  agent  {Ji)  of  a  mining  company,  or  a  co-adven- 
turer {(■),  an  implied  authority  to  horrow  money  upon  the 
credit  of  the  shareholders.  Nor  has  the  manager  of  a 
discount  company  authority  to  purchase  shares  (</).  Nor 
has  the  secretary  of  a  company  authority  to  make  repre- 
sentations to  induce  peoi)le  to  huy  shares  in  it  (*')• 

.\nd  the  secretary  of  a  company  who  has  authority  only 
to  accept  l)ills  drawn  hy  A.  on  the  company,  cannot  hind 
the  directors  hy  accepting  hills  drawn  hy  Ji.  { /). 

(y)  EaKtf, brook  v.  limkr,-,  L.  11.,  G  C.  1'.  1,  following  Uaipath  v.  //'•></, 
L.  R,,  1   Ex.  .'J3.'». 

(z)  JtkijiiHW  JUnr,  JG  !...!.,  C.  T.  J.VJ. 

(rt)  iJanilgDH  V.  Stintlfij,  ■_'  M.  \  (J.  7J1  :  <.•••  U'iii,,n\.  H,iHj<lrii,\  Y.\J. 
457. 

(A)  Jliiutiii/Hf  V.  Jtiiiiiiir,  1  M.  \  W.  .'>'.».).  Sie  Jle  ('iniiiinff/iaiii  »$•  Cii., 
Siiiipum'M  r/f'iuii,  :J6  Ch.  D.  o.TJ  (promi.x.sory  note  given  l>y  the  manager  of  a 
conipanv;. 

(e)  jiickrttK  v.  Jfniiirft.  i  ('.  H.  ()«fi. 

{ft)   r»,l„iriri,  r,i„,  I,.  U..<.»  Ch.  fi!)l  :    .»:t  I,.  J..  Cll.  .vss 

(«)  Anr/dni/ji  \.  yuliotial  Juiip/oifrfii\lrrii/int  Annonatioii,  .')  I  I,.  .I.,U-  !'• 
•128.  In  Itiiiiirit  \.  Siiiilli  I.iiniloii  Tnntntiiij!,  Co..  IS  (i.  ]].  I).  S].').  Lord 
Keller.  M.  K.,  naid  that  the  .sicretjiry  tn  a  coniijany  i.-<  a  men-  wrvant.  who  ha* 
to  ilo  what  hv  i-  told,  and  no  |)(r«on  ran  a«.".iinic  that  lie  lias  any  authority  to 
reiirc-o'iit  aiivtliini;  at  all. 

(/)  ,Vrr///v  Tinlim,  t  Uing.  119.  WhiTi-  a  travcIliT  took  ji  bill  in  bi« 
own  name  and  ab-condcil,  it  was  brid  not  to  be  jiayinfiit  to  bin  t-niployer, 
JloyiUlh  V.    in,nlr,t,   I,.    |{..    1(1  ('.   r.  ('..{O. 


IN    CASES    OF    C'ONTEACT.  263 

Nor  has  the  country  agent  of  an  insurance  company  A;;oiit  of 


insurance 


authority  to  receive  payment  of  premiums  after  the  usual  c,„„pf,nv 
fifteen  days'  grace  (//).  Nor  has  the  agent  of  an  insurance 
company  power  to  hind  the  company  hy  issuing  pohcies 
contrary  to  the  deed  of  settlement  (It). 

Nor  has  the  secretary  of  an  intended  railway  company   Secretary  of 
implied  authority,  as  aiiclt,  to  hind  individual  memhers  of  !.''u"!'! 
the  provisional  or  managing  committee  upon  conti-acts?  company. 
even  for  articles  necessary  for  carrying  on  the  husiness  of 
the  company.     In  order  to  fix  them  with  liability  to  pay 
for  goods,  work  or  labour,  &c.,  ordered  by  the  secretary,  it 
is  necessary  to  connect  the  party  sought  to  be  charged 
with  the  order,  eithei"  by  showing  his  previous  consent 
or  subsequent  recognition  of  it  (/) .     The  same  principle 
applies  to  letters  written  by  such  secretary.     They  are  only 
binding  upon  the  board  of  directors,  or  such  members  of 
it  as  authorized  the  secretary  to  write  them  (_/').     There-   Bennic  v. 
fore,  where  (A)  an  engineer  brought  an  action  against  a      ^""' 
provisional  committeeman  of  a  railway  company  for  work 
and  labour  in  surve3dng  the  intended  line  of  railway,  and 
the  onh'  evidence  to  charge  the  defendant  was  a  letter 
written  by  the  secretary,  but  there  was  no  evidence  to 
connect  the  defendant  with  the  letter,  the  plaintiff  was 
nonsuited. 

Upon  similar  principles  it  has  been  held  in  America  in  Cashier  of 
a  case  (/)  in  which  the  cashier  of  a  bank  wrote  to  the 
secretary   of    the    treasury    saying  that  the  bearer  was 

(</)  Acc'!/  V.  Fti-nic,  7  M.  &W.  lol. 

(//)  Hatabuiy/hy.  Jfiill  und  Londuii  F'irel)t>iuruiuc  Co.,  3  H.  >S:  X.  789. 

(0  Burnett  v.  Lamhcrt,  lo  M.  k  ^Y .  489  ;  lieijxcUv.  Lnci-;  l.i  M.  &  W. 
517  ;  Coo/ccw  Tonkui,  9  Q.  15.  93(i ;  Hurler  v.  Stead,  3  C.  li.  946  ;  Williums 
V.  rifjott,'!  Exc.  '201;  liuUey  v.  JIucuului/,  13  Q.  B.  81'):  Burhidgc  v. 
Morris,  34  L.  J.,  Exc.  131. 

( /■ )  Burnmle  v.  BaiireU,  3  Exc.  224  ;   Todd  v.  E,iiJ>i,  7  :\r.  \-  W.  429. 

(/.)  Itciniiey.  Wynii,  4  E.xe.  691. 

(/)  United  iitutes  v.  Citi/  Bunk  of  Columbus,  21  How.  3o6.  IJut  the 
cashier  of  a  bank  has  authority  to  judge  of  geuuiueuess  of  orders  for  payment 
«)f  money,  and  to  ])ay  them  :  Ji.  v.  J'rlnee,  L.  11.,  1  C.  C.  11.  150.  Tlierefore 
obtaining-  cash  from  liini  by  a  forged  order  is  obtaining  money  by  false  pre- 
tences, and  not  larceny,  ibid.  See  Ji.  v.  Middleton,  L.  11.,  2  C.  C.  11.  38, 
where  a  clerk  lu  the  post-ottice,  by  mistake,  handed  to  the  prisoner  8/.  16*-.  lOrf. 
(ou  his  presenting  an  order  for  lO.v.),  and  he  took  the  money  uiiinio  furaiidi, 
and  Avas  held  rightlv  convicted  of  larccnv. 
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Crcilit  fjiviu 
to  stTvant. 
with  know- 
ledpt'  thiit  ho 
■wiis  liis 
miistcr's 
apciit,  and 
whu  liis 
niasUT  was. 


TtrminatiDii 
of  ini|ilic<l 
autliority  hy 
notice. 


Notice  to 
tmdeBniMn'.H 
Bcrvant  not 
Rufficient. 


authorized  to  contnul  for  the  transfer  of  money  from  New 
York  to  New  Orleans,  and  siicli  a  transaction  was  not 
within  the  scope  of  the  powers  of  the  casliier,  nor  autho- 
rized l)y  the  directors,  that  the  hank  was  not  hound  to 
reimhurse  the  money  whidj  the  secretary  of  the  treasury 
advanced.  And  in  another  case  (in)  it  was  held  that  a 
release  ^iven  hy  the  president  and  cashier  of  a  hank  to  the 
indorser  of  a  promissory  note  of  his  liahility  upon  it,  did 
not  hind  the  hank:  neither  one  nor  hoth  having  authority 
to  make  contracts  of  tiiat  kind. 

Nor  can  a  master  be  rendered  hable  upon  a  contract 
nmdt!  hy  his  servant,  if  at  the  time  the  contract  is  entered 
into,  the  party  with  whom  it  is  made  knows  not  only  that 
the  servant  is  only  an  aj.^ent,  hut  also  who  his  master  or 
principal  is  (//)  ;  and  notwithstandin<^'  that  knowledj^e 
choose  to  iiiakr  ilir  .sirraiit  liii<  dililar,  dealinj;  with  him  and 
him  alone,  hi  lliat  case  the  paiiy  cannot,  on  the  failure 
of  the  servant  tu  perform  the  contract,  turn  round  and 
charge  his  master,  having  once  made  his  election  (o)  at 
the  time  when  he  had  the  power  of  clioosing  between  the 
one  and  the  other  (y»). 

And  a  master  who  has  been  in  the  habit  of  paying  for 
goods  ordered  l)y  his  servant,  and  lias  thus  impliedly  given 
him  authority  to  pledge  his  credit,  may,  ])y  fiirint/  iintirr  to 
the  tradesman  who  has  supplied  the  goods  on  those  terms, 
nroLf  <>/•  tirni'niiilr  tin-  srrrdiit's  (iKtlioritji  to  pletlge  his 
master's  cre(ht.  pi-oviilcd  sucli  notici^  is  givcm  i)efore  the 
authority  is  acted  on  (7). 

Where  (r),    however,   the   defendant    had  been    in   i\\o, 

(w»)   7/rt///.-  nf  Vti i ted  Shit rx  v.   />»/;»»»,  (5  Tetei-!!,  .')1. 

(«)  It  tln'  jiiirfv  knnxv  the  sirviint  to  he  nnicly  an  agent,  hnt  do  not  know 
wlio  hin  |inn(i|iiil  i-,  and  d<hit  the  siivant :  lie  may.  in  that  easf.  charu'e  the 
prinei|>al  when  di^eovered  :  Tliomnini  v.  Iinrriijmrl,  2  Smith,  I,.  ('.  ;  !•  H.  &  ('. 
7M  ;    Thimiiin  \.  I'.itiiiiidM,  '2  M.  At  W.  'ilo. 

{«)  \*  to  uliat  amiiuntN  t<>an  eh-rfion,  and  whether  anythin;:  shurt  nf  »«injj 
to  judgment  amciinit- to  an  rhction,  sec  Cintm  v.  iril/iniii.sn».  I,.  I{.,  10  (i.  H. 
o7  ;    J'rirntlri/  V.   /-'n  iiir,  .'{  H.  \:  ('.  '.>" ,  and  other  eases,  i/nd.  rit. 

( /i)  .S«««  /)/,•  I.ord  'l'<  iifrrdin  in  T/imntoii  v.  Jlavni/Mit,  2  Sniitli,  I,.  P., 
J)  B.  &   ('.   8fi.   and  lh<- ennv(r»«e  eaue  of  Knmnzotti   v.    Uoirrinif,  2!*    L.  J., 

r.  p.  30. 

(q)    Chiip/H-Ux.  Ii>n>i,  .10  I,.  ,F..  K\e.  24. 
(»•;   Griitliiiid  y.  J-Wrmfiii,  '.i  Ks|>,  So. 
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habit  of  (leiiliii<;"  with  the  pliiintiff  for  heer  on  credit,  hut 
once,  when  he  paid  the  bill,  told  the  man  who  brought 
the  beer  that  he  would  run  up  no  more  bills  with  the 
plaintiff,  but  would  pay  for  the  beer  as  it  came  in,  and 
afterwards  gave  his  servant  money  to  pay  for  the  beer, 
but  the  servant  embezzled  it,  the  defendant  was  held 
liable,  as  he  did  not  show  that  the  plaintiff  himself  had 
notice  of  this  change  in  the  mode  of  dealing ;  and  Lord 
Eldon  said,  that  unless  he  had,  it  must  l)e  taken  that  the 
plaintiff  understood  that  the  dealings  between  him  and 
the  defendant  continued  in  the  usual  way. 

And  it  is  clear  that  mere  notice  to  the  servant  himself, 
who  had  general  authority  to  make  contracts  in  his 
master's  name  would  not  exonerate  the  master  from 
liability  upon  contracts  made  by  the  servant  after  his 
discharge  (.s). 

Thus,  in  a  case  (0  where  a  servant  had  power  to  draw 
bills  of  exchange  in  his  master's  name,  and  afterwards 
was  turned  out  of  the  service,  Holt,  C.  J.,  said,  "  If  he 
draw  a  bill  in  so  little  time  after  that  the  world  cannot  take 
notice  of  his  being  out  of  service,  or  if  he  were  a  long  time 
out  of  his  service,  but  that  kept  so  secret  that  the  world 
cannot  take  notice  of  it,  the  bill  in  those  cases  shall  bind 
the  master." 

The  case  of  M<))ih  v.  Chii/foii  (ii),  "  where  the  act  of  a 
servant,  though  out  of  place,  bound  his  master  by  reason 
of  the  former  credit  given  him  by  his  master's  service,  the 
other  not  knowing  that  he  was  discharged,"  is  one  of  a 
similar  kind. 

The  master's  death  operates  as  a  revocation  of  the 
servant's  authority  to  pledge  his  credit ;  after  that  event. 


Mere  revoca- 
tiou  ot 
servant's 
authority 
insufficient. 


Harrison. 


Moil/,-  V. 
C'hyfoii. 


Death  of 
master. 


(.v)  I'ruemmi  v.  Loder,  11  A.  &  E.  oSQ  ;  Aste  v.  Montayue,  1  Fost.  <fc  F. 
264.  See  Tansellx.  Cooper,  9  C.  B.  o09,  where  the  question  arose  whetlier 
a  taiin  bailirt",  who  had  orders  to  deal  no  more  witli  his  masters  property,  was 
justified  in  receiving  luoney  lor  wheat  sold  previously. 

(/) V.  Harrixuit,  12  Mod.  IJ-iG  ;  and  see  Xci.csomc  v.   '''oA-.v,   2  Camp. 

617,  where,  altera  disscdutiou  of  partnership,  and  notice  of  it  published  in 
the  London  (iazette.  and  sent  round  to  all  the  customers  of  the  firm,  the 
retiriutr  partners  were  held  not  liable  to  ])ay  bills  drawn  or  accepted  by  the 
remaining  partner  in  the  name  of  the  old  firm. 

{i()  Cited  by  the  Court  in  Nicksoii  v.  llrohmi,  10  :\tud.  110. 
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therefore,  tln'  nmstor's  representatives  would  not  he  l)Oiin(l 
l)v  the  si'rvmifs  contracts  (./ 1. 

Lapse  of  time,  also,  would,  it  is  conetiviHl,  in  nuiny 
cases  raise  a  presumption  that  the  servant's  autliority  to 
pledge  his  master's  cre(Ht  was  terminated  (//). 


Mastor  is  not 
in  jjriitMal 
respon-iil)!!'. 
rriminti/iti  r, 
for  tlif  ai'ts  oi 
his  serviint : 


except  whtu' 
he  expre>>ily 
orders  an 
illegal  act. 


In  Casi.s  of  Tout — CniMiNAi.rrKi;. 

A  master  is  not.  <^fenerally  si)eakin}^'.  criminally  respon- 
sil)l(?  for  tlie  acts  of  liis  servants,  unless  he  expressly 
connnand  or  personally  co-operate  in  them.  In  criminal 
cases  they  nuist  each  answer  for  their  own  acts,  and 
stand  or  fall  hy  their  own  hehaviour  {:).  And  where 
one  employs  another  to  do  a  thin-^,  and  there  are  several 
ways  of  doin^  i(,  one  criminal  and  another  innocent,  and 
lie  does  it  in  a  criuiinal  nmiuier,  the  emplo^fr  is  not 
resjjonsilile  en. 

Uut  where  one  man  ijjurssli/  orders  another  to  do  an 
illef^al  act,  it  is  clear  that  the  employer  at  least  is 
accountiihle  for  that  act  (Ii).  ^Vhether  or  not  the  person 
emi)loyed  is  also  criminally  responsible  nuist  depend 
upon  circumstances  {<•). 

If,  thou^'h  the  actual  doer  of  the  deed  he  a  servant,  the 
master  stantls  hy  and  sees  and  assents  to  the  committal 
of  the  otlence  hy  the  servant  or  chooses  to  refrain  from 


l.r)  hImIrK  v.  Fnr,  !)  15.  A:  ('.  1()7  :  hnt  see  Hrett,  L.  .1.,  in  Ihrtrv.  .\iinii, 
I  (I.  n.  l)iv.  GGl.  in  wliich  tlir  (Uliiuiiint  was  lnld  lial)lc  t<>  pay  for  ;,muuU 
iiiilintl  liy  liis  will.'  anil  siipplicil  liy  the  plaiiitill  diirin;^  the  ili-tcnilants 
trniporary  insanity.  As  to  tlic  lialnlitv  ol  the  servant  wlio  tias  onlen'd  tlw 
go<Kls,  ««•  Siiwiit  V.  J/ltnif,  10  M.  \  ^^'.  1,  and  otiier  cases  litrd  ('lnii».  VI. 

(// V.  Jltiirimii,  IJ  Moil.  :jl<i. 

(;)  /^  V,  lluf/f/nix,  -2  Str.  HS2:  I'aiey  on  Aj;.  :J():i ;  Story  on  Ag.  s.  J.VJ. 
.So  a  sheriff  is  not  \\it\)\v  rniiiinii/itrr,  tlioii;;li  lie  in  rniltltr.  for  the  net  «)f  his 
hailill  :  /.tn/ri,< /,'.■,,, in;  l,at<h.  1S7  ;  ShidIiihiiii  v  Jl<i/,ii:  '.\  W'ils.  :ilO,  ■ilG; 
Uix,ihj<U>  \.  Kii,il,l,hiill,'l'Y.  U.  US:   /l,i;,f/,  \.  fl'lnt, /,<•>!,/,  {\H'.yi) -2  ii.  H. ;{.').'). 

(»/)  J'tur/ii/  V.  Jdiuliiiiil,  \.\  C.  It.  IS'J  ;  and  /« c  l.onl  Wrnsleydalc  in 
Cooltrr  V.  Sladr,  jxml,  p.  271. 

(/';  Fost.  rj.J,  J{ul>ntM  V.  U'wjiitniiii.  2')  H.  II.  I».  HJ.  t'|)on  this 
]irini'ip|i-  it  wan  lii-ld  that  the  eonvirtion  ol  a  servant  lor  usin;;  water, 
unap|Nal*'d  ajjainst,  was  i-videnrr  apiinst  his  niavfcr  that  he  had  no  right  to 

Utf  11  so  :     Kiiliiii  V.   iSii  ilii-rii    Willi  III  in  l,!>,    17    U-    "■   -*''7. 

((I  Ah  to  till'  (riiiiinal  liahility  ot  a  servant  lor  acts  done  at  the  command 
o|  hin  master,  McCliap.  VI.  \\\  K.  v.  U'lioftlnini  am/  Cnki,  17  llow.  St.Tr..VI, 
W..  a  hired  lalioiinr,  and  ('..  his  master,  were  tried,  conjleiiined,  and  exe«iitcd 
under  the  (■o>cntry  Act  (•.'•.'  \-  'j;J  Car.  2,  c  1)  for  slitting  a  man's  nose. 
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exercising  the  authority  which  he  mi^lit  have  exercised 
to  prevent  the  oft'ence  being  committed,  the  master  would 
be  criminally  lial)le ;  as  (<l)  where  the  manager  of  a  coal 
mine  was  held  responsible  for  a  breach  by  his  servant,  a 
banksman,  of  a  statutory  rule  in  lowering  more  than 
eight  people  at  once,  the  master  standing  l)y  and  not 
forbidding  it.  So,  too,  a  master  was  held  liable  for 
knowingly  suffering  prostitutes  to  meet  and  remain  in 
his  house  contrary  to  2  &  3  Yict.  c.  47,  s.  44,  if  he  in- 
tended his  servant,  who  was  the  actual  offender,  to  do 
the  act  which  amounted  to  a  misdemeanour  l)y  manag- 
ing the  house  in  the  way  complained  of  {<')  ;  though  the 
mere  fact  of  the  relation  of  master  and  servant  existing 
between  them  would  not  have  made  him  liable. 

If  a  man  employs  an  innocent  agent  {/)  for  the  purpose  Employer  of 

0  •',,•  •  ,1  1  •      J.1  •       •      1    an  innocent 

01  committnig  any  crime,  the  employer  is  tlie  principal  go-entis 
offender,  and  liable  to  be  indicted  and  punished  as  such,   principal 

1  l^  •  •  though 

although  he  be  absent  when  the  crime  is  actually  com-   absent, 
mitted.     This  principle  is  constantly  acted  upon  in  the 
administration    of   criminal   law.     But  it  may  be  con- 
venient to  mention  a  few  cases  illustrative  of  it. 

The  prisoner,  who  was  a  wet  nurse  in  a  family,  and  Murder, 
had  put  her  own  child  out  to  nurse,  gave  S.,  the  person  ^-  ^'-  ^^"f<"<^f- 
in  charge  of  it,  a  bottle  of  laudanum,  with  directions  to 
give  it  to  the  child,  saying  it  was  medicine  and  would  do 
the  child  good;  but  S.  said  the  child  was  well  and  did 
not  want  medicine,  and  put  the  bottle  on  the  mantel- 
piece without  opening  it.  A  few  days  afterwards,  whilst 
S.  was  out,  one  of  her  children  got  hold  of  the  bottle  and 
gave  some  to  the  child,  who  died  in  consequence  :  it  was 
held  by  the  judges  that  the  administering  the  poison  by 


{(I)  Mutcillsv.  JJ';/,n/r,  Z2    L.  J.,  M.  C.  241. 

(f)  W(/.WH  V.  Sicw((,t,  32  L.  J.,  M.  C.  198. 

(/)  An  aj^eut,  or  servant,  concurring  in  a  crime  tor  tlie  purpose  of  aidiug 
in  the  detection  of  his  employer,  is  looked  upon  as  an  innocent  agent  :  K.  v. 
Ji<i)iiieti,  1  C.  (!c  K.  29o.  TJie  distinction  between  an  innocent  and  a  guilty 
agent  is  now  practically  unimportant  in  punishing  the  principal,  since  an 
accessory  l)efore  tlie  fact  may  now  be  indicted,  tried,  convicted  and  j)unished 
in  all  respects  as  if  he  were  a  principal :  24  >!c  25  Vict.  c.  94,  s.  1  ;  and  see 
sect.  G. 
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Ji.  V.  Mifhttfl.  S.'s  c-liild  Wiis,  iiiulei*  the  i-ircunistiinces,  as  much  in 
point  of  law  im  adininisterin^'  hy  the  prisoner  as  if 
she  liad  actually  athninistered  it  with  her  own  hand. 
They,  therefore,  held  that  she  was  rightly  convicted  of 
murder  (//). 

Forgery.  So,  where  the  prisoner  (A)  f^ave  a  forf:;ed  note  to  a  hoy 

y;.  V.  <;iirs.  (who  ditl  not  know  that  it  was  forced),  ami  dircctt'd  him 
to  pay  it  away  at  N.'s  shoj)  for  floods.  The  hoy  did  so, 
l)ai(l  the  note  to  N.,  and  l)ron<:;ht  hack  the  goods  and 
change  to  the  prisoner.  'J'his  was  held  h}'  the  twelve 
judges  to  he  an  uttering  of  the  forged  note  hy  tlie 
prisoner  to  N. 

Receiving:  Again,    where    two   dock  porters  stole  a   (]uantity  of 

;,      "      molasses,  and  hy    direction    of   H.,    a    dealer    in    that 

It.  V.  Parr.  ... 

article,  took  it  ti)  his  warehouse  and  left  it  with  ^f..  who 
was  H.'s  servant,  and  who  knew  it  to  he  stolen  :  it  was 
held  that  both  the  dealer  and  his  servant  might  he  con- 
victed of  receiving  stolen  goods,  although  tlie  dealer  was 
absent  at  the  time  the  molasses  was  left  at  his  ware- 
house, hut  it  was  clear  tliat  shortly  niter  he  canie  home 
he  was  aware  of  the  molasses  liaving  been  left,  and  there 
was  strong  ground  for  su])posing  that  he  then  knew  that 
it  had  been  stolen  (?). 
Obtaining  So,  in  a  case  (/.)  where  Ji.  was  one  of   many  persons 

taLTiJre-  employed  by  a  company,  whose  wages  were  paid  weekly 

fena«.  at  a  })ay-table  by  the  treasurer  of  the  company.     On  one 

occasion  wlien  B.'s  wages  were  due.  the  prisoner  pro- 
mised a  boy  a  penny  if  he  would  go  and  get  ]i."s  money. 
The  boy  innocently  went  to  tlie  ]iay-tal)le.  and  said  to  the 
treasurer.  "  1  am  come  for  J).'s  money."  and  l>.'s  wages 
were  given  him.     He  took  the  money  to  the  prisoner, 

(g)  n.  V.  Mirliarl,  1)  V.  .V  1'.  :{.')(•..  And  «•«•  /.'.  v.  If.hiot.  20  I,.  .1..  M.  •  . 
IX.  (■iiu!<ing  poison  to  \w  tiikrn  wifii  intent  to  i)rorun'  iiliortion. 

7.)  Ji.  V.  a, Iff,  1  Mood.  C.  ('.  Kill;  and  mt  li.  v.  /'iihiirr,  2  I.cncli.  07.S  ; 
II.  V.  JlriM.ir.  »  Eiist.  !(•.»  :  JI.  v.  Mazmu,  !i  ('.  A:  V.  CTO  :  J{.  v.  C/ifonl, 
2  ('.  A:  K.  ■_'(»2.  Ami  sic  21  «V  2")  Vict.  v.  !)8,  ».  4'»  (forgrn).  n«  to  niniiniil 
iK)HM>Mion  ot  any  ninftcr  wliiih  in  in  nctunl  rnwtody  ot  nnotlier ;  aljto  24  A:  '.'.'i 
Vict.  c.  Si9. !".  1  (I'oin.'ig*-  offences). 

(i)  JI.  V.  I;in;  2  Moo.l.  \:  Kol..  .TIC. 

(/•)   J{.  V.  lUilfhrr,  2S  [..  J.,  M.  C.  II  ;    1   liell,  Ci.  C  (1. 
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who  was  waiting  outside,  and  who  gave  the  l)oy  the  penny : 
it  was  held  that  the  prisoner  might  have  been  convicted 
on  a  count  charging  him  with  obtaining  B.'s  money  from 
the  treasurer  by  falsely  pretending  to  the  treasurer  (as  he 
did  by  means  of  the  boy)  that  the  boy  had  authority  from 
13.  to  receive  his  wages. 

Upon  similar  principles,  a  person  who  employed 
another  to  harbour  poachers,  who  were  indicted  for 
maliciously  shooting  at  a  keeper,  was  convicted  as  an 
accessory  after  the  fact,  though  he  himself  did  no  act  of 
relieving  them  [l). 

Again,  where  {ni)  the  lessee  of  a  coal-mine  had,  from 
the  shaft  opened  to  work  it,  carried  on  extensive  work- 
ings of  coal,  and  by  means  of  these  workings  had  gotten 
coal  belonging  to  about  forty  different  proprietors,  with- 
out their  sanction  or  knowledge,  and  had  thus  unlawfully 
possessed  himself  of  10,000/.  worth  of  the  coal  of  other 
persons  (the  evidence  extended  to  the  getting  of  coal 
continuously  during  a  period  of  upwards  of  four  years, 
and  to  operations  conducted  by  different  underlookers 
and  by  many  dif!"erent  workmen)  ;  but  it  did  not  appear 
that  the  lessee  had  himself  personall}^  touched  or  re- 
moved any  of  the  coal ;  he  was  nevertheless  convicted 
of  stealing  it  (n)  :  Erie,  J.,  observing,  "The  prisoner  did 
not  by  his  own  hand  pick  or  remove  the  coal ;  but  if  a 
man  does,  by  means  of  an  innocent  agent,  an  act  which 
amounts  to  a  felony,  the  emploj^er  and  not  the  innocent 
agent  is  the  person  accountable  for  that  act." 

But  where  a  master  was  engaged  in  making  fireworks 
illegally  {i.e.,  contrary  to  a  now-repealed  statute  9  &  10 
"Will.  3,  c.  7,  s.  1),  some  of  which,  in  his  absence,  by  an 
intervening  negligent  act  of  his  servant,  exploded,  and  a 
rocket  flew  across  the  street,  set  fire  to  a  house,  and 
burnt  one  of  the  inmates  to  death :  it  was  held  that  the 


Accessory 
after  the  fact, 
by  an  agent. 

Ji.  V.  Jarris. 


Stealiug  coal 
l)y  hands  of 
servants. 

Ji.  V.  Blcns- 
dale. 


Master  not 

responsible 

where 

another's 

negligence 

added  to  his 

caused  death. 


{I)  Ji.  V.  Jiirvm,  2  Mood.  &  Rob.  40. 

(tn)  Ji.  V.  Bleandah,  2  C.  &i  K.  765. 

(«)  Under  7  &  8  Geo.  4,  c.  29,  s.  37,  since  repealed.  A  mine  owner  wlio 
has  reason  to  suspect  this  mav  obtain  an  order  lor  an  inspection  from  the 
Court  of  Chancery:  Bcir/iett  v".  WliUchouisc,  29  L.  J.,  Ch.  326. 
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nuister  could  not  be  c-unvicteJ  of  iiuinshiU{^hter,  as  it  was 
the  supt'iiuldccl  iiefjlif^ence  of  some  one  else  that  caused 
the  death  {<>). 

There  are,  moreover,  many  cases  in  which  the  act  of 
the  servant,  havinj;  been  within  the  usual  scope  of  liis 
eiuplovnu'iit,  has  heen  considered  to  have  hcen  done 
hy  the  iiiijilifti  cominand  of  tlie  master,  and  lir  has  l)een 
held  criminally  resp()nsil)le  f<n-  it,  althouj^h  he  may,  in 
tile  paiticulai'  instance,  liave  hei'ii  jx'rfectly  ignorant  of 
Cases  oi  lilnl.  the  doiiifj;  it.  Tlius,  ill  cases  of  lihel  (y»),  previously 
to  the  statute  (5  vli:  7  ^'ict.  c.  !M).  the  publishers  and  pro- 
])rietors  of  newspapers  and  oilier  publications  were  fre- 
(|U('ntly  held  liable  to  criminal  informations  for  lil)els 
published  by  their  servants  in  the  usual  cour.se  of  their 
employment,  althou{];h  such  publishers  and  proprietors 
personally  had  nothinjj;  to  do  with  the  publication  of  the 
libels  [<i). 

To  remedy  this  state  of  the  law,  the  statute  G  \'  7  Vict, 
c.  '.Hi  provided — 

Sect.  7.  'I'li:it  \vliensf>evcr  upon  the  trial  of  any  indietmcnt  or  iii- 
foimatioii  for  the  publication  of  a  liljol  unilcr  the  plea  of  not  guilty 
evitlence  shall  have  been  given  which  shall  establish  a  presumptive  case 
of  ))ublication  against  the  ilefendant  b}-  tlie  art  of  any  otlier  i)^^)!!  by 
his  authority,  it  shall  be  competent  to  sueii  tlefeiulant  to  prove  that  sucli 
jmblication  was  made  without  his  authority,  consent,  or  knowletlgc.  and 
that  the  sai<I  publication  did  not  arise  from  want  of  due  care  or  caution 
on  his  part. 

A'.v.  iioihrouh.  Since  the  passiiifr  of  this  statute,  it  has  heen  held  that 
the  general  authority  given  to  an  editor  of  a  newspaper 
to  use  his  discretion  in  the  insertion  of  articles,  is  not  of 
itself  sutlicient  to  make  proprietors  criminally  respon- 
Hihle  for  libellous  articles  inserted  by  the  editor  without 


C.  A:  7  Vict 
c.  '.to,  s.  7. 


\.-)  n.  V.  ItririrtI,  28  L.  .1..  M.  ('.  27  :    1  Hell,  Cr.  ('.   1. 

[/I)  A^  to  the  liability  ut  a  niiiu  to  iiKJictiiifiil  for  a  lilicl  which  he  iuUNcd 
to  l»c  |iulilislii(i,  ftcc  ]i.  v.  Ciioprr,  8  (i.  U.  o.'JS  ;  I'mkrs  v.  J'lriKutt,  L.  U., 
■I  Fac.  l(i;». 

V)  A'.  V.  yllmoii,  :>  Ihirr.  'JOSG  ;  It.  v.  Il'nlfn;  ."J  Ksp.  21  ;  Jl.  v.  Outr/i, 
y\.  \.  M.  4:J.'J,  l.JM  ;  Mc  .Muj'h  Coii.Ht.  Hist.  vol.  2,  107.  As  to  the  liability 
ot  the  f<iitor  t4i  iiidciiinity  the  ])ropiictiir  when  titicil  lor  the  piiblicutiun  of  a 
lilml,  see  ('olfiniH  v.  J'lifiinnr,  I  Cr.,  .M.  iV  U.  I'-i. 
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their   knowledge,  and  witliont  any  specific  authority  or 
consent  from  them  (/■). 

Again,  in  the  following  case,  a  man  was  held  liahle  to  Action  lor 
an  action  for  penalties,  through  the  act  of  one  who  was  ^"'""  *'*^**' 
considered  his  agent  (.s). 

An  election  was  ahout  to  take  2)lace  at  C.  ;  S.  was  one  Cooper  \. 
of  the  candidates,  and  in  his  committee-room  the  ques- 
tion was  discussed  whether  paying  the  expenses  of  bring- 
ing up  out-voters  was  legal.  S.,  after  referring  to  a  law- 
book, said  it  was,  but  limited  it  to  the  payment  of 
ex})enses  out  of  pocket.  A  circular  had  been  previously 
prepared  and  printed,  requesting  out-voters  to  come  up 
and  vote  for  S.  l^pon  S.  making  this  declaration  of  his 
opinion,  a  clerk  to  an  agent  of  S.  (without  any  express 
direction  from  S.  or  from  the  agent)  wrote  at  the  bottom 
of  each  circular,  "your  railway  expenses  will  be  paid." 
A  voter  who  resided  at  H.  received  one  of  the  circulars 
with  this  added  note  ;  he  came  to  C.  and  voted  for  S., 
and  afterwards  received  8-s'.,  the  expenses  to  which  he 
had  hond  tide  been  put  by  his  journey.  It  was  held  by 
the  House  of  Lords,  that  the  words  added  to  the  circular 
must  be  treated  as  written  by  authority  of  S.,  and  that 
he  was,  therefore,  liable  to  the  penalties  attached  to 
bribery  under  the  Corrupt  Practices  Prevention  Act. 
1854  (t).    In  giving  judgment,  Lord  Wensleydale  said  : — 

"  I  take  the  law  to  be  clear,  that  a  man  canuot  be  guilty  by  his  agent 
of  an  illegal  act  and  be  held  responsible  for  that  act,  unless  he  has  given 
the  agent  authority,  express  or  implied,  to  do  that  illegal  act.  I  know- 
that  the  law  of  agency  in  such  cases  has  been  much  extended  bj^  com- 
mittees  of  the  House  of  Commons,  but  I  take  it  to  be  a  clear  proposition 
of  law,  that  if  a  man  employs  an  agent  for  a  perfectly  legal  purpose,  and 
that  agent  does  an  illegal  act,  that  act  does  not  affect  the  principal  unless 
a  great  deal  more  is  shown  ;  unless  it  is  shown  that  the  principal  directed 
the  agent  so  to  act,  or  really  meant  he  should  so  act  or  afterwards  ratified 
the  illegal  act,  or  that  he  appointed  one  to  be  his  agent  to  do  both  legal 
and  illegal  acts,  to  do  everything  in  short  which  he  might  think  proper 

(/•)  'It.  V.  Holbrool-,  3  Q.  B.  Div.  GO  ;  aud  S.  c.  after  second  trial,  4  Q.  15.  D. 
42. 

(•v)   Cooper  V.  Sladc,  6  IIo.  Lords  Cas.  746. 
_(0  17  cS:  IS  Vict.  c.  102.     See  now  46  &  47  Vict.  c.  51,  s.  7,  and  sects. 
17,  21,  and  22,  as  to  illegal  employment  at  elections. 
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to  siipjMirt  tlie  inli'ivsts  of  the  ("juulitlnto.  If  the  camliilatc  Rives  liis 
a-joiit  siifli  n  j:i'iH'rnl  aiitlnnity.  and  llu-  aRcnt  is  guilty  of  bribery,  the 
i-aixlidnte  is  iintloiilit  iisiioiisildo  for  it.  I  know  tliat  tlit-re  isa  vorypient 
diffcirnco  in  parliainc-ntary  piact ice  upon  this  subject,  but  1  conceive  that 
tlie  rule  of  hiw  is  a.s  I  luive  hiitl  it  down,  that  no  man  uJui  i*  an  a «/ rut  for  a 
Injiil  piiri>oxf  rail  miikr  the  prhiriptil  rrxpoimihlr  for  an  illrfful  act, 
iinlrgx  thr  prliiripal  hnx  in  MOiiir  irni/,  ilirrrthj  or  indirrrthj.  nuthorhid 
it.  as  I  have  exph>ine»l." 

Iniormatiou-  So,  iilso,  luiistiTs  luivt!   Ix't'ii  frtMjiientlv  lield  liable  to 

for  penalties.  iuformatimis  tor  jnuttllica  iiuMiiivd  1)}'  the  breach  of  some 
statutory  retaliations  by  persons  in  tlieir  employ,  althou^li 
the  masters  themselves  may  have  been  i)erfectly  ij;noranl 
that  in  the  particular  instance  anj'  breach  of  the  law  has 
been  committed.  These  informations,  it  is  true,  do,  in 
strictness,  partake  more  of  the  nature  of  civil  proceedin«.,'s 
to  recover  that  which  is  a  debt  to  the  Crown,  than  of  a 
criminal  proceeding  {it),  but  still  they  are  jx'iial  proceed- 
ings, and  it  is  conceived,  therefore,  that  they  may  be 
properly  mentioned  in  this  place.  Perhaps  the  most 
familiar  instances  of  the  master's  lia])ility  to  this  kind  of 
proceedings  are  to  be  found  in  cases  of  informations  for 
breach  of  the  revenue  laws,  in  which  cases,  if  a  master 
were  not  held  responsible  for  the  acts  of  his  servants,  the 
revenue  laws  might,  as  was  once  (/)  observed  by  Pollock, 

III)  Set!/>»r  HayUy,  H.,  in  .lltonicit-Gnirral  v.  Siililnn,  1  Cr.  A:  ,1.  •J'Jfl : 
an(l  see  Atilumin  v.  Errritl,  Cowp.  391,  that  i)enal  actions  are  civil  suits  ; 
iinil  Attoriiii/-(tnin-<il  v.  Tiuivmuti,  '1  \\.  &  V.  .'{.'»2,  that  witn(>sses  U)  chara<'ter 
are  not  adinissihie.  Trevious  to  17  vV:  18  Vict.  c.  l'J2,  s.  1.'),  wiiiih  is  now 
repiah'd.  it  was  douhted  wliethir  tli(>  defendant,  in  informations  for  penalties, 
was  admi-'^ihle  as  a  witiii>s  under  II  \'  l.'»  Vict.  i-.  '.•'.»:  .llloniiii-iiimriil  v. 
HndUift,  10  lv\r.  HI.  lie  was  not  adniissihie  in  informations  under  the  Game 
-Vet :  Viillill  v.  lirsoii,  '17  I,.  J.,  ;M.  C.  I(i7  ;  n«r  under  the  Heer  .\ct :  I'mhrr 
v.  drrcii,  1  U.  \-  S.  209 ;  see  Lnjii  v.  J'nnlor,  !)  (".  U.,  \.  S.  289;  see  «ls«» 
.lt(i/nirif.(j'riirriil  v.  Ar  Miirrhaiil,  2  T.  U.  201  ;  I'lnrni  v.  J^iiftrr,  1  M.  &  (r. 
7'i2,  where  liosanijuet.  J.,  says,  "It  has  been  decidwl  to  hi'  an  offence  to 
ennipnimise  a  ]Mnal  action  which  had  not  actually  been  brought."  liy  tlie 
Customs  ConsolidatiiMi  Act,  1S7(;  (:;!»  ,V  |()  Viit.  c.  :!(')),  sect.  2.')!l,  thedcfiiidaiit 
in  any  revenue  pr<H'eedin;;s  in  the  Ili^h  Court  is  c(uupet4nt  and  compellahlu 
to  jfive  evidence. 

(r;  Alliiiiirii-deiirriil  v.  A/'rii,  Kvc.  Mich.  Term,  1850.  This  cnminni 
liiiiiility  of  a  niast<T  for  the  acts  of  his  servant  in  virdatin^  the  revenue  laws, 
received  n  forcible  illustration  in  tlie  informations  (unili-rNtood  to  amount  to  120 
<>r  upwards  tiled  aijain-t  th<'  London  hock  Comjiauy  and  tin'  St.  Katherinc' 
l)firk  ('omp.o)v;  the  allr^i  d  severitv  of  which  jirocm'dinp  produced  a  lar;'' 
nie«'lin;,'  ot  inilucntial  merchant".  \('.,  in  the  City  ol  London,  in  Deceiiibei, 
I8/»1,  at  wliiili  a  tirics  of  articles  (an  tlo  v  were  termed)  were  ajjreed  upon,  as 
the  foundation  o|  a  jtroposcd  alteration  in  the  law  of  customs.     One  ot  thc<«e 


IN    CASES    OF    TORT CRIMINALITER. 


273 


C.  B.,  "  be  evaded  with  the  utmost  facility  and  impunity, 
and  they  would  be  reduced  to  a  mere  dead  letter  "  (ir). 

In  an  old  case  in  Dyer  (./),  it  appeared  that  the  deputy  A7ion.,  Dyer, 
of  a  customer  in  a  creek  of  a  port  (in  which  case  a 
deputy  was  to  be  made  by  the  statute  of  the  first  year 
of  Q.  Eliz.  c.  12  [c.  11,  s.  8]),  falsely  concealed  the 
custom  of  a  merchant,  and  the  customer  himself, 
ignorant  of  this,  certified  by  his  oath  the  customs  of  the 
port  into  the  Exchequer,  according  to  the  false  informa- 
tion of  his  deputy,  and  judgment  was  given  for  the 
Queen  against  the  customer,  who  Avas  held  liable  for  the 
forfeiture  of  the  treble  value  of  the  merchandize  so  cus- 
tomed, and  to  be  fined  and  ransomed  according  to  the 
statute  3  Hen,  G,  c.  3.  And  in  Lane  v.  Cotton  {}/),  Holt,  Lanes.  Cotton. 
C.  J.,  after  citing  the  above  case  in  Dyer,  said,  "  And 
what  is  the  reason  thereof,  but  because  the  principal 
shall  answer  for  his  deputy." 

Again,  where  {z)  an  excise  officer  discovered  on  the 
defendant's  premises  a  quantity  of  tobacco,  for  which  he 
requested  to  see  the  permit,  and  the  defendant's  ser\ant 
said  he  had  one,  when  in  fact  there  was  none,  and  ulti- 
mately produced  a  permit  for  the  removal  of  different 
tobacco,  and  dated  after  the  disco ver}-  by  the  officer,  the 
defendant  was  held  liable  to  an  information  for  penalties 


Attornerj- 
General  v. 
SicldoH. 


articles,  7,  was  as  follows:  ''Mercliauts.  shipowners,  and  others,  should  not 
be  made  responsible  for  the  crimes  or  offences  of  their  servints  or  crews, 
except  where  guilty  knowledge,  or  the  most  culpable  negligence,  is  clearly 
traced  home  to  them."  In  December,  lSo2,  a  deputation  from  the  Committee 
of  Loudon  Merchants  for  Reform  of  Board  of  Customs  waited  on  Lord  Derby 
(then  Prime  Minister),  with  a  memorial  containing  a  series  of  resolutions,  one 
of  which  (Xo.  10)  was  the  same  as  article  7,  above  mentioned.  And  in  the 
following  year,  by  the  Customs  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107, 
s.  213,  power  was  given  to  the  Commissioners  of  Customs  to  waive  the 
forfeiture  of  ships  or  boats  having  prohibited  goods  on  board,  if  satisfied  that 
tliey  were  on  board  witliout  the  knowledge  or  privity  of  tlie  owner  or  master 
of  such  ship  or  boat,  and  without  any  wilful  neglect,  or  waut  of  reasonable 
care,  on  their  parts.     See  now  39  «fc  40  Vict.  c.  36,  s.  209. 

(w)  By  .53  >S:  54  Yiet.  c.  21,  s.  11,  if  any  person  by  himself  or  (oii/  person 
in  his  cinploij  obstructs,  molests,  or  hinders  an  officer  of  Inland  Revenue  in 
the  execution  of  his  duty,  or  any  person  acting  in  the  aid  of  such  officer,  he 
shall  incur  a  line  of  100/. 

(.1-)  Anon.,  Dyer.  238  //. 

\y)   12  Mod.  480. 

\z)  Attorney -General  v.  Siildon,  1  Cr.  ^:  J.  220 ;  Attorney-General  v. 
Jiiddle,  2  Cr.  &  J.  493. 
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*i(  t  l.lAim.ITY    OF    MASTKl!    ItUt    ACTS    OF    SKIJVANT. 

AUoiHfij.         for  lmil)ouiin{:j  ami  i-oncealinjj;  tobacco  wilhoiil  paying; 
Geuetaiw         ^\yy[^;   ftlthou;:!!  at  the  time  of  the  tliscoverv  he  was  from 

home,  ami  hail  been  absent  for  some  time  i)revioush ,    In 

«;ivinj;  judf^ment,  Bayley,  13.,  said  : — 

"This  is  a  case  in  which,  tn'iuy  niiiid,  the  act  of  the  servant  is  to  be 
eoMsiildvil  as  Ijeinp  an  act  «lone  in  tlie  master's  business.  an<l  witliin  the 
scope  of  tlic  anthority  jnobably  given  by  tlie  master  to  tlie  servant. 

'•  Tliis  is  not  tlie  ordinary  case  of  a  servant  selling  in  his  master's  shop 
the  articles  in  which  the  master  deals,  in  which  it  is  ciuite  clear  that  he  is 
nctinj;  within  the  ordinary  scope  of  the  authority  which  he  has  receivetl 
fn>m  his  master,  and  therefore  that  the  act  of  the  servant  in  makinj;  the 
sale  is  the  masters  act  ;  upon  which  principle  all  the  cases  of  liU'l  have 
gone  («). 

"  Neither  is  this  the  case  of  an  act  done  by  a  servant  in  the  manufacture 
of  articles  which  the  master  is  himself  to  manufacture.  There  the  ser- 
vant is  merely  acting  in  the  business  of  the  master,  and  within  the  scope 
of  the  authority  which  he  actually  receives  from  his  master.  The  autho- 
rity  which  he  receives  from  his  master  is  an  authority  to  make  and 
manufacture,  and  the  master  is  responsible  for  his  conduct,  prhiut  f'lirir. 
as  to  the  means  he  adojits  in  making  and  manufacturing. 

"  lUU  this  is  a  case  certainly  of  a  different  description,  and  I  agree 
with  the  distinction  that  was  taken  when  it  wasargued.  that  this  does  not 
fall  within  the  tudinary  range  of  the  cases  of  a  servant's  act  being  the 
master's  act.  But  in  order  to  form  a  judgment  whether  this  is  the  master's 
.act  or  not.  and  within  the  scope  of  the  authority  which  ought  to  be  con- 
siilered  as  given  by  the  master  to  the  servant,  you  must  knik  at  the  nature 
of  tlie  act.  antl  see  with  what  view  that  act  was  done,  and  the  participa- 
tion which  the  master  had  in  anything  to  which  that  act  referred. 

•  This  is  the  case  of  a  servant  of  a  fraudulent  master  endeavouring  b^' 
his  own  act  to  conceal  his  masters  fraud,  ami  to  prevent  the  conse- 
'|uenccs  which  would  otherwise  fall  upon  the  master  in  respect  of  that 
fraud.  From  the  nature  of  the  service  in  which  the  party  is  employeil, 
and  from  the  conduct  of  the  master  in  his  fraud,  you  may  infer  whether 
or  no  the  st-rvant  had  />//»/«/'«(•»>  an  authority  from  the  master;  not 
perhaps  specitically  for  the  doing  of  this  spccilic  act.  but  for  the  purpose 
of  iloing  that  which,  in  the  exercise  of  his  discretion  upon  a  moment  of 
einbarrassmrnt.  whit-h  the  posm-ssion  of  an  improper  article  might 
natunilly  cn-ate,  the  servant  should  think  :ind  deem  to  1k>  iK'st." 

'riif  Itinncd  liiiron  then  went  tln-oM<^li  tlie  facts  of  the 
case,  wiiicli.  in  his  o])inion,  formed  priimi  tacir  evidence 
to  show  that  tlie  act  of  the  servant  was  the  act  of  the 
nmster.  thouph,  said  he,  "  The  master  was  ct  rhiinly  at 
liberty  to   have  jjroduced  evidence    for  the  purpose  of 

(«)  Jt.  V.  Jlmoti,  .')  iJurr.  2G86 ;  Jl.  v.  (/ui,/..  M.  A.  M.  J.Ji,  »„tr,  p.  JTO. 
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rebuttinrr  that  jirinid  facie  case,  but  in  the  absence  of 
any  evidence  to  rebut  tliat  case,  it  was  rif^htly  left  to  the 
jury,  and  the  jnrii  ircrc  hound  to  ronsidcr  it  as  hcinfj  the 
master's  act."' 

There  is  a  general  presumption  that  nteus  rea,  an  evil  Mens  rca  not 
intention,  or  a  knowledge  of  the  wrongfulness  of  the  act,  necSsary 
or  some  blameworthy  condition  of  mind,  is  an  essential 
ingredient  in  every  offence  (/>). 

The  principal  class  of  exceptions  from  this  rule  is  that 
which  consists  of  cases  where,  in  the  public  interest, 
penalties  have  been  imposed  by  statute  upon  the  doing 
of  certain  acts.  To  what  extent  a  criminal  liability  is 
imposed  upon  a  master  for  the  acts  of  a  servant  done 
without  the  express  authority  of  the  master  depends  of 
course  upon  the  language  used  in  the  statute  which 
defines  the  offence.- 

Under  the  Licensing  Act,  1872  (35  &  36  Yict.  c.  94),  it  Licensing 
was  held  that  a  licensed  victualler  was  liable  to  be  con-  '  ^^'^^' 
victed  under  sect.  16  for  supplying  liquor  to  a  constable  on 
duty,  though  this  was  done  by  his  servant  without  his 
knowledge  (c)  ;  and  under  sect.  13,  by  which  the  sale  of 
intoxicating  liquor  to  a  drunken  person  is  an  offence,  a 
licensed  victualler  was  held  liable  (d)  for  the  act  of  his 
servant,  though  the  servant  had  acted  contrary  to  express 
orders  in  selling  to  a  drunken  person,  the  act  being  one 
within  the  scope  of  the  servant's  employment.  But  the 
committee  of  a  club  was  held  {e)  not  to  be  liable  for 
selling  intoxicating  liquors  without  a  licence  in  a  case 
where  the  steward  of  the  club,  whose  orders  were  to  sell 
only  to  members  of  the  club,  contrary  to  his  orders  sold 
to  persons  who  were  not  members. 

Sect.  17  of  the  Licensing  Act,  1872,  also  imposes  a 
penalt}'  upon  any  person  licensed  under  the  Act  who 
"  suffers  any  gaming  "to  be  carried  on  on  his  premises. 

(A)  Sherras  v.  I)e  Rutzoi,  (189.5)   1   Q.  B.  918  ;   Coppen  v.  Moore,  (1898) 
2  Q.  B.  306 ;   Chisholm  v.  Doidtun,  -I'l  Q.  B.  Div.  736. 
(f)  Mullins  V.  Collins,  L.  K.,  9  Q.  B.  '292. 
{d)   Conunissloners  of  I'olice  v.  Vitrtiiuai,  (1896)  1  Q.  B.  6.5.5. 
(f)  Xcwman  v.  Jones,  17  Q.  B.  D.  132. 
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To  inuke  <i  licensed  poison  liiihle  under  this  section,  if 
neitliei"  personal  knowledj^e  on  his  part  (,/")  or  con- 
nivance (//)  is  shown  it  will  be  sutHcient  if  the  gaming 
had  heen  allowed  hy  the  servant  whom  the  master  had 
left  in  charge  of  the  premises  {It),  so  that  the  servant's 
permission  of  the  gaming  had  heen  an  act  done  in  the 
course  of  his  employment,  evt'n  thoiiLjli  coiitniry  to  his 
master's  express  orders, 
other  AcLs.  The  Merchant  Shipping  Act,  1H7()  (IV.)  vV  U)  Vict.  c.  80), 

imposed  hy  sect.  28  a  penalty  on  any  owner  of  a  British 
ship  who  should  "  allow  "  the  ship  to  he  overloaded.  It 
was  held  (i)  tliat  an  owner  of  a  ship  which  without  his 
knowledge  was  overloaded  l)y  the  master  was  not  liable 
to  a  penalty.  Under  other  Acts  also  masters  have  been 
held  criminally  responsible  for  the  acts  done  by  their 
servants  in  the  course  of  their  employment,  altliough 
contrary  to  express  orders ;  as  under  the  Merchandise 
Marks  Act,  1887  (oO  iV  51  Vict.  c.  28)  (./)  ;  and  under  the 
Slaughter  Houses  Metropolis  Act,  1874  (87  t't  88  Vict, 
c.  67)  (/•)•  And  an  innocent  vendor  of  milk  is  liable  to 
a  penalty  under  sect.  (>  of  the  Sale  of  Food  and  Drugs 
Act,  187;")  (88  \-  8!)  Vict.  c.  (58),  for  the  unautliorized  act 
of  his  servant  in  adulterating  it  (/)  ;  tlioiigli  tuuler  other 


(/)   SunicHft  V.  Vnde,  (1894)  1  (i.  IJ.  571. 

(//)   ItoHlri)  V.  l)t,ne»,  1  Q.  IJ.  D.  84. 

(/»)  llf>lg,ite\.  Jloj/urH,  1  (i.  H.  I).  89;  limnl  \.  Kvuiis,  121  (i.  H.  D.  2-I9. 
So  in  Sviiiemet  v.  JInif,  12  H.  H.  I>.  'MW,  kin>\vl<«lj;c  nl  ii  potman  who  wilh 
not  put  in  chnrf;*'  of  tlic  ])r('iiii-«cs  was  lidd  to  hr  not,  siitKcii'nt. 

{,)  M,i»,;i\.  Mnrnxs,  (1S!»I)J  (i.  ]{.  IIJ.  'I'll.'  Mir.hant  Sliippinj,' Act, 
187(j,  wa-*  rr|)tiili(i  !))•  tin-  Mtrrhant  Sliii)pin;,'  Ait,  IH'.U.  In  lliiiilrdxllr  \\ 
Birlhij,  fl892)  1  (I.  H.  709.  a  uncstion  aro^*'  nniler  sect. .')(!  of  the  Iliphways  Act 
(5  &  0  Will.  4,  c.  .')0)  which  iniiMwcs  a  pcnaltv  on  a  surveyor  wlio  'aliowH" 
n  licap  of  ittonc  to  remain  on  a  highway  at  ni;;ht  to  the  ilan^er  of  penwns 
pnH.tinjj  thereon,  wlietlier  or  not  knowhdjje  on  tlie  jiart  of  the  sinveyor  was 
necesHiiry  to  conntitute  the  offence,  or  wlietlier  ne^li>;cnc(!  would  bo 
ftiitlicient. 

ij)  <'"Pprn  V.  Afooir,  (1898)  2  H.  II.  301!  ;  m..  //«,/,/  v.  /,»,,«,  (1891) 
1  (i.  B.  408. 

(X)   rollmii,,  V.  ^fiiU,  (1897)  1  (i.  IJ.  39rt. 

(/)  Jhnin,  V.  Fimt,  00  L.  T.,  .\.  S.  049  ;  r,n/,,,  v.  Jl<Ut,  (1H99)  1  Q.  11. 
20.  Evidenco  that  the  "tervant  acU-d  ajjainst  the  exprcHH  orderH  of  the 
master  would  he  adnuHnihle.  as  this  would  tend  to  niitigate  the  penalty  to  he 
inipoHi'tl  on  the  niaofer  :  Kmrln/ \.  Ti/lor,  05  L.  'J'.,  N.  S.  2til  ;  Jlfttx  v. 
A>,n*lr,„l,  20  U.  IJ.  D.  771. 
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provisions  of  the  Act  guilty  knowledge  may  be  necessary 
to  constitute  an  offence  (///) . 

And  where  a  statute  (it)  imposed  a  penalty  on  rreri/  n.  v.  Dean, 
person  who  should  be  concerned  in  the  unshipping  of  any 
goods,  the  duties  for  which  had  not  been  paid,  it  was 
held  {(>)  that  each  part ucr  {]>)  of  a  firm,  whose  clerk  had 
been  guilty  of  a  fraud  by  altering  the  blue  book  at  the 
Custom-house  (in  which  the  amount  of  goods  was 
entered  for  duty),  was  lial)le  to  the  penalty  incurred 
through  the  act  of  their  clerk,  as  they  derived  a  hoiefit 
from  his  fraud,  and  ])roduced  no  evidence  to  rebut  the 
prima  facie  evidence  of  knowledge  on  their  part  whit:h 
arose  from  that  circumstance. 

So,  also,  a  guardian  of  the  poor  has  been  held  liable  Bnvies  v, 
to  the  penalties  provided  by  4  &  5  Will.  4,  c.  76,  s.  77  '"^^^' 
(which  prohibits  any  person  appointed  to  any  oftice  con- 
cerned in  the  administration  of  the  poor-laws  from  sup- 
plying for  his  own  profit  any  goods,  &c.,  ordered  to  be 
given  in  parochial  relief  to  any  person) ,  where  his  son  and 
partner  sold  an  iron  bedstead  delivered  by  the  order  of  the 
relieving  officer  at  the  house  of  a  pauper  to  whom  it  was 
lent  by  the  guardians,  ^^ithout  any  guilty  knowledge  on 
the  part  of  the  guardian,  the  bedstead  having  been  sup- 
plied by  his  partner  with  knowledge  of  the  circumstances 
in  the  ordinary  course  of  the  partnership  business  {q). 

Where  under  a  local  Act  a  penalty  was  imposed  for  a 
breach  of  a  regulation  that  every  engine  running  on  a 
tramway  at  night  should  carry  a  lighted  lamp  in  front, 
a  tramway  company  was  held  responsible  for  the 
personal  neglect  of  their  engine  driver  in  driving  an 
engine  at  night  without  seeing  that  the  lamp  in  front  of 
his  engine  was  lighted  (r). 

{m)  I)crl»ishuc\.  Hoiilisto)!,  (1897)  1  Q.  15.  772. 

(«)  3  .V:  4  Will.  4.  c.  oJS.  s.  44. 

(o)   li.  V.  iJcui,,  12  M.  &  W.  39. 

{p)  It  would  have  been  otherwise  liad  the  penalty  been  attached  to  each 
offence,  and  not  to  each  nartv  concerned  :  Ihid.  ;  and  see  It.  v.  Clerk,  Cowp. 
610. 

{q)   Davics\.  Ham;/,  L.   11.,  0  (i.  B.  433. 

(»•)   St.  JMem  District  Trumwai/s  Co.  v.   If'ood,  60  L.  J.,  M.  C.  141. 
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Xeglijjenro 


Pawnbrokers' 
servants. 


Master  not 
liable  to 
penalties  for 
actti  of 
Hervant 
beyond  scope 
itt  his 
authority. 

/farrinoii  v. 


Tlio  Smoke  Nuisance  (^fetropolis)  .\cl.  iH'u)  (Id  i^-  17 
Vict.  c.  I'i.Si,  imposctl  ii  penalty  l»y  sect.  1  on  any  person 
wlio  shoiilil  "  ne}:jlip;ently  "  use  a  furnace  so  that  the 
smoke  arisinj:;  therefrom  should  not  i)e  effectually  con- 
sumed. Under  this  enactment  it  was  held  («)  that  a 
master  who  was  not  K'lilty  of  'H\v  personal  nepflij^ence  was 
not  responsihle  for  the  ne<];li.i;ence  of  his  servant.  The 
use  in  a  penal  statute  of  this  sort  of  the  word  "  nej^lect " 
or  "default"  implies  the  necessity  of  some  personal 
nepjlect  or  default  on  the  part  of  the  person  accused  (0. 

And  an  employer  lias  heen  licld  liable  to  penalties  for 
breach  of  the  Truck  Act,  1H81,  hy  his  bookkeeper  paying 
wages  otherwise  than  in  current  coin  of  the  realm  (k). 

By  the  Pawnbrokers  Act,  iST'i  (85  .'i:  HC)  Vict.  c.  08), 
penalties  are  imposed  on  pawnbi-okeis  in  ci-rtain  cases, 
and  it  is  enacted — 

Sect  S.  For  the  purposes  of  tlii>  An.  anytliiiii:  ilmio  m-  omitted  l)y  the 
servant.  appreiiticL-,  or  aju'ent  of  a  pawnbroker  in  the  eoui-se  of.  or  in 
relation  to  the  business  of  the  pawnbroker,  shall  be  deemed  to  be  <loneor 
omitted  (as  the  case  may  Ijc)  by  the  jiawnbroker  ;  and  anything;  by  this 
Act  authorized  to  be  done  by  a  pawiil>roki'r  may  be  done  by  his  servant, 
apprentice,  or  a','ent. 

A  master,  however,  could  not  be  thus  rendered  liable 
to  penalties  for  any  act  of  his  servant,  beyond  the  scope 
of  his  authority  (r). 

And  where  a  servant  in  charge  of  a  steam  threshing- 
machine  let  on  hire  to  his  master,  erected  it  within 
twenty-live  yards  from  a  carria;,'e-way,  but  there  was  no 
evidence  that  the  master  ordered  it  to  be  so  erected,  it 
was  held,  by  the  Court  of  (,)ueen's  IJencli.  that  the  master 
cniild  not  be  convicted  mider  tin;  Highway  .\ct,  .5  tt  G 
^^  ill.  1,  c.  50,  8.70,  which  imposes  a  penalty  upon  any 


(»)  C/iiM/ioftiiv.  fh,ii//im,'2'Hl  1*.  I>-.  7'«'..  Tilt"  Smoke  Xuisanre  (.Metropolis) 
Art,  1H.')3.  wa-.  r<prali-.l  by  tin-  rulihi  Flndfli  (I.oniL.n)  Act.  1H5I1  (o4  &  56 
Viit.  I'.  7f\,  and  ftectt.  2.'$  and  2t  of  that  Art  rnnniin  pl<lvi^^ill||s  li>r  smoke 
('i)n<>nmptiuii. 

(/}    JHr/,f,n.f.,)  V.  rutrhir.  I..  K..  J)  r.  I'.  1. 

\it\  S,„,lh  V.   Willi,,,,,  W  {'.  v.  1).  10!>. 

(r*  Ohlnifi  V.  Smith,  Ifi  ,Iur.  497:  A',  v.  (i.lmii,  I  Ct.  SesH.  C'as. 
(ThinI  Sct.)  f^M  (rrtailinj;  Imit  wifliinit  .t  licence  . 
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person  who  shall  erect  or  cause  to  be  erected  any  steam- 
engine,  &c.,  within  the  distance  of  twent3'-tive  yards  from 
an}'  carriageway  (x). 

Another  class  of  cases  which  forms  an  exception  Indictments 
to  the  general  rule  that  a  inci/s  yea  is  essential  to  the  "'  nuisance*, 
commission  of  an  oii'ence,  is  that  in  which  masters  have 
been  held  liable  for  public  nuisances  0/),  such  as  carry- 
ing on  offensive  trades,  committed  by  their  servants, 
although  they  themselves  have  nothing  to  do  person  all  ij 
with  the  nuisance  complained  of.  In  such  cases,  also, 
if  a  master  could  shield  himself  from  criminal  responsi- 
bility on  the  ground  that  he  personally  had  nothing  to 
do  with  the  carrying  on  the  trade,  the  real  offender 
might  escape  with  impunity,  and  the  public  grievance  • 
remain  unredressed.  It  has  indeed  scarcel_y  ever  been 
contended  that  the  master,  in  such  cases,  was  not  guilty 
on  the  ground  that  the  nuisance  was  perpetrated  through 
the  agency  of  others  iz)  ;  and  where  that  objection  has 
been  taken,  it  has  been  speedily  overruled. 

Thus,  in  Be.r  v.  Medleii  {a) ,  the  chairman,  deputy  R.  v.  Medley. 
chairman  and  other  directors  of  a  gas  company,  and 
several  persons  employed  by  them  in  carrying  on  the 
works,  were  jointly  indicted  for  a  nuisance  occasioned 
by  conveying  the  refuse  of  the  gas,  &c.,  into  the  river 
Thames,  whereby  fish  were  desti'o\'ed,  and  the  water 
rendered  unfit  to  drink.  On  the  part  of  the  defendants 
it  was  contended  that  the  directors  of  the  company  were 

(.r)  Harrhon  \.  LiKiJvr,  o  L.  T.  Hep.,  X.  S.  640.  ^ee  Hrariic  v.  Gartoii, 
2  E.  &  E.  6G. 

(y)  lu  Tnrh,;-rUk  v.  Utatjipc,  I  Lord  Rayra.  264,  Holt,  C.  J.,  said,  "  If 
my  servant  throws  dirt  iu  the  his^hwav,  I  am  indictable."  See  1  131.  Comm. 
431 ;  2  Xoy's  Maxims,  c.  44  :  HalVn' msc,  1  Mod.  76  ;  R.  v.  Crosii,  3  Camp. 
224:  livediex.  London  and  Xorth  Jf'estent  Itnilwai/  Co.,  4  Exc.  244. 

(r)  R.  y.  Redbj,  1  A.  &  E.  822,  where  a  landlord  was  held  liable  to  be 
indicted  for  a  nuisance  committed  by  his  tenants,  such  nuisance  beinjr  the 
inevitable  result  of  the  occupation,  and  the  landlord  receiving  rent  for  that 
occupation.     See.  however,  Rk-li  v.  Bastrrfivld,4:  C.  B.  783. 

(«)  6  C.  &  P.  292.  See  also  R.  v.  ^tephciK,  L.  R.,  i  Q.  B.  702,  where  a 
master  was  held  liable  to  indictment  for  obstructing  the  river,  although  he 
specially  ordered  his  servants  not  to  do  it ;  and  Michell  v.  Rrou/i,  1  E.  &  E. 
267;  Searh'  v.  Reynolds,  7  B.  &  S.  704;  and  Barnes  v.  .Ikroyd,  L.  R.,  7 
Q.  B.  474.  where  the  owner  of  a  factory  was  held  responsible  for  black  smoke 
issuing  from  a  cliiinuev  in  his  factory. 
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not  lialili',  as  no  ciiniinal   |»artici{talion  on  tlicii'  part,  in 

the  nets  doiu!  Ity  tlu'ir  worknion,  was  shown,  and  tliey  did 

not  even    know   what  was   done.     Jiut   they  were  found 

•guilty  anil  lined,  Lord  Dcinnan,  ('.  J.,  saying  it  made  no 

difference,  that  the  directors  were  ignorant  of  what  had 

heen  done,  provided  they  gave  autliority  to  the  manager 

to  conduct  the  works.     "  It  seems  to  me  l)oth  common 

sense  and  law,  tliat  if  persons  for  their  own  advantage 

employ  servants  to  conduct  works,  tliey  must  he  answer- 

ai)le  for  what  is  done  hy  tliose  servants." 

R.\.  Great  And  again,  wlicre  a  railway  company  (/<)  was  indicted 

England  Rail-   f"''  cutting  through  and  ohstructing  a  highway  hy  works 

nay  Co.  performed  in  a  course  not  conformahle    to  the  powers 

■     conferred    hy   the   Act  of   Parliament  ;  and    one   of    the 

grounds  on  which  it  was  argued  that  the  company  was 

not  liable  to  an  indictment  for  a  misfea.sance  committed 

hy  their  servants  was  that  the  individuals  doing  the  act 

might  he  indicted  and  punished.      LoihI  hcnnian  said:  — 

"  We  me  told  that  this  remedy  is  not  ie<iiiired  heeausc  the  individuals 
who  concur  in  votinj;  tlic  order,  or  in  executin.!.'  tlie  work,  niny  be  made 
answeral)le  for  it  by  criminal  proceedinfp?.  Of  tiiis  there  is  no  doubt. 
Jlut  the  public  knows  nothing  of  the  former,  and  the  latter,  if  they  can 
be  i<lentified,  are  commonly  persons  of  the  lowest  rank,  wholly  incompe- 
tent to  make  any  reparation  for  the  injury.  There  can  Ix"  no  elTeclual 
means  for  deterring  from  an  oppressive  exercise  of  jiower  for  the  purpose 
of  piin.  except  the  remedy  by  indictment  against  those  who  truly  commit 
it — that  is,  the  corporation  acting  by  its  majo'ity  :  ami  there  is  no  principle 
which  pl.-n-io  tiicm  Iwyniid  tin-  reafli  nf  tlic  lawful  such  proceedings." 


Innkoeper'8 
servant  re- 
fusing to 
receive 
gueHts. 


\'\u)u  similar  principles  it  is  conceived  that  an  inn- 
keeper might  he  renthired  liable  to  an  indictment  for  a 
refusal  by  his  servant  to  receive  a  guest  into  the  inn, 
if  it  were  within  the  scope  of  the  servant's  emi)loyment 
to  receive  gueHts  (r) ;  or  a  tenant  (whose  landlord  has 


(A)  n.  V.  (nrnt  Xort/i  of  Unf/hiid  Railunif  Co.,  !•  (i.  M.  ;tl.').  In  I!. 
V.  Primr,  \  \\.  k  .\(l.  .'{0,  S4>mi'  «if  the  niemhers  i»t  m  niihviiy  conipiuiy  wire 
iiidirtid  liigetliir  with  ttuir  Hervnnt.H for  n  nuisance  occiisinned  hy  the  railway  ; 
and  see  It.  v.  Sruii,  .1  H.  H.  .■)»:<;   R.  v.    Tun,,,  W  V.  k   V.  '12. 

(r)  .Sm-  I{.  v.  Irrnn.  ~  ('.  iV  1*.  21.'J,  wlu-re  the  mnstrr  n'f«sc<l  to  receive  the 
gitent.  -And  as  to  tlint  rnw,  see  Frit  v.  Kiiif//it,  H  M.  A:  W.  -'(>!».  'Ihe  st«t. 
2Ci  ic  '21  Vict.  c.    II,  wliieh   limits  the   liability  of  innkeepers  in  respect  of 
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reserved  the  game)  might  he  proceeded  against  under 
the  Game  Act  (d)  if  he  employed  another  person  to  kill 
game  {c). 

Since,  however,  this  liahility  of  masters  to  answer  crimi- 
nally for  the  illegal  acts  of  their  servants,  might  occa- 
sionally operate  hardly  upon  masters  by  putting  it  in 
the  power  of  wicked  servants  to  subject  their  masters  to 
penalties  by  their  own  irUftil  violation  of  the  law,  it  is 
sometimes  enacted,  for  the  protection  of  masters,  that 
servants  icilftiUi/  transgressing  the  law,  shall  themselves  be 
subject  to  a  penalty,  and  their  master,  upon  conviction 
of  his  servant,  shall  be  exempt  from  further  criminal 
liability  (/). 

And  where  a  master  has  been  convicted  in  penalties  for 
breach  of  the  Bread  Act,  1836  (//),  through  the  wiiful  act, 
neglect,  or  default  of  any  journeyman  or  other  servant, 
and  has  paid  the  fines,  it  is  provided  (//)  that  such  ser- 
vant may  be  ordered  to  recompense  his  master  for  the 
money  so  paid. 

There  is  a  similar  provision  in  the  Act  for  regulating 
Hackney  Carriages  in  London  (/),  and  in  the  Alkali,  &c. 
Works  Regulation  Act,  1881  (j )  ;  but  under  the  last- 
mentioned  Act  the  servant  may  be  convicted  and  lined. 

But  where  an  Act  of  Parliament  (A),  which  imposed 
various   penalties  on  maltsters  who  should  violate  the 


When  master 
exempt,  on 
conviction  of 
servant. 


Bread  Act. 


Hackney  Car- 
riages Act. 

Alkali 
Act,  18S1. 


Fraudulent 

conviction 

gnashed. 


the  goods  of  tlieir  guests,  contains  an  exception  where  such  goods  have  been 
stolen,  lost  or  injured  through  the  wiltul  uct,  default  or  neglect  of  such 
innkeeper  or  any  servant  in  his  employ. 

(flj    I  >!.:  2  AVill.  4,  c.  ^52. 

(e)  See  i>2)iccr  v.  Burnard,  28  L.  J.,  M.  C.  176,  which  was  the  converse 
case  ;  the  tenant  was  held  not  liable  for  his  servant  killing  rabbits,  as  he  had 
a  I'iglit  to  do  so  /liiimc/f,  and  "  qui  facit  per  alium,  tacit  per  se." 

{f)  As  in  the  Margarine  Act,  1887  (50  e*c  ol  Yic.t.  c.  29)  s.  .5;  and  in 
the  Libel  Act,  (j  k  1  Vict.  c.  9(5,  s.   7,  aitte,  p.  270. 

(ff)  6  &  7  Will.  4,  c.  37. 

(/<)  Sect.  13. 

{i)  6  &  7  Vict.  c.  86,  s.  28. 

(./)  44  &  4o  Vict.  c.  37,  s.  25.  So,  too,  the  Metropolitan  Fire  Brigade 
Act,  1805,  28  .S:  29  Vict.  c.  90,  s.  23,  which  subjects  tlie  occupier  of  a 
house,  any  chimney  of  which  is  on  fire,  to  a  penalty  of  20.v.,  enables  him  to 
recover  it  from  any  person  by  whose  neglect  or  wilful  default  it  was 
caused. 

(/•)   7  &  8  Geo.  4,  c.  52  ;  repealed  by  43  &  44  Vict.  c.  22. 
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J{.  V.  Gdhjarii.  ])r()vi.si()iis  of  tile  Act.  contained  also  a  clause  (/)  for  punisli- 
in<i;,  by  sunnnaiy  proceedings  before  a  magistrate,  any 
workman,  servant  or  labourer  employed  by  or  in  tbe 
service  of  any  maltster,  wlio  sliould.  iiKiliridiisli/  and  with 
intent  to  injure  such  maltster,  violate  the  provisions  of  the 
Act  :  with  a  proviso  that  the  maltster  iiimself  should  still 
continuf  liable  to  the  penalties  imposed  for  violation  of 
the  Act,  unless  he  should  forthwith  prosecute  such  work- 
man, S:c.  to  conviction,  and  produce  to  the  Connuissioners 
of  Excise  a  certificate  of  such  conviction  ;  and  a  maltster 
r'niiulnlintlif  procured  the  conviction  of  his  servant  for  an 
offence  under  the  Act,  with  a  view  to  protect  himself  from 
proceedings  for  the  same  offence,  the  Court  of  (Queen's 
Bench  granted  a  certiorari  to  remove,  and  (plashed  the 
conviction  (in). 
Master  only  And  as  the  liability  of  a  master  to  answer  criminally  for 

servnnuom-      ^^**^  '^^'^^  ^^  ^^^^  servants  presupposes,  and  is  in  fact  founded 
inits  breach  of    upon,  the  violation  of  iioxne  jiiihlic  duty  legallv  binding 

a  nublic  diilv  ,,  ...  .  i    "       •   .        i  i 

bimliii- on  rii>    "I'on  the  master,  it  can,  ot  course,  only  exist  where  sucli 

master.  duty  exists,  and  must  cease  when  such  duty  ceases  to  be 

binding.     And,  therefore,    where  a  vessel  was  sunk   by 

accident  in  a  navigable  river,  and  without  any  default  on 

the  i»art  of  the  owner  or  his  servants,  as  the  law  does  not 

ordinarily  cast  upon  the  owner  of  a  vessel  sunk  under  such 

circumstances  the  duty  of  using  any  precaution,  by  placing 

a  buoy  or  otherwise,  to  prevent  other  vessels  from  striking 

against  it,  it  was  held  that  the  owner  was  not  liable  to  an 

indictment,  or  to  an  action  at  the  suit  of  a  party  sustaining 

injury  in  consecpieiu'e  of  a  collision  with  the  sunken  vessel, 

for  omitting  to  remove  if  or  take  piccautions  to  prevent 

accidents  (n). 

(«<  j{.  V.  (iiih/ntd.  \i  n.  It.  .•)•.»:. 

|«i  11.  V.  U'lillf,  '1  K»|l.  (iTo  ;  I'lintiiln/  V.  /.iniriiiti-r  Ciiiiul  I'u.,  11  .\.  <fc 
K.  2'.»:j  ;  Ihoirii  V.  Miillctt,  .'»  ('.  II.  .'ino  ;  Umirorl;  v.  Yiok,  yiUTanllc, 
mill  nrrwirk  Jla,l,r„,/  Co.,  10  C.  I».  .'{»«;  U/iHr  v.  'Vi*/'.  10  Kxc.  .312; 
Mrtralfr  v.  IlrfJiirinf/toii,  1 1  K\c.  2*)7  ;  Irifitm  v.  Lirrrptml  Ifnrk  Trn-x(ce», 
1  H.  \-  \.  4.19  :  .T  il.  \-  X.  inj.  .\i\,\  ww  J{.  v.  Ilanrtt,  2  ('.  &  K.  .143, 
wlirf  it  wii.H  lidil  tliiif  iin  fnjfiiHHT  cuiilil  not  ln'  ciiiivirt«*(l  iit  iiianf>liiu^')it<-r,  on 
an  in<liitnunt  wliirli  iliil  not  iilli;,'('  a  duty  in  liini  which  he  liad  lu'i^lcrtcd  to 
pcrli>rni 


Ji.  V.   inrfh 
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It  may  be  convenient  to  mention    in  this  place  that  Expense  ot 
whenever  the  appointment  of  special  constables  has  been  l^t.^jjle.!.  to'k'ee 
rendered  necessary  by  the  l)ehaviour  of   labourers  and  order  iuuonff 
others  employed  on  railroads,  canals  and   other  public 
works,  the  expenses  thereof  may  be  thrown  on  the  com- 
panies carrying  on  the  works  {(>). 


workmen 
tlirown  on 
companies 
carrying  on 
works. 


In   Cases  of  Tort — Civiliter. 

A  master  is  ordinarily  liable  to  answer  in  a  civil  suit  Master  gene- 
for  the  tortious  or  wrongful  acts  of  his  servant,  if  those  {.J^j.^^  oTser-  "^ 
acts  are  done  in  the  course  of  his  employment  in    his  ^''^'it- 
master's  service  (/;),  the  maxims  applicable  to  such  cases 
being  liesjxiiKh'of    siijicrior  (7),    and  that  before  alluded 
to,  Qnifacitpci-  aliuui,  jacit  jier  sc.     This  rule,  with  some 


(o)  1  &  2  Vict.  c.  80. 

(j))  It  is  indisputable  that  a  liability  by  reason  of  a  wrong  or  11  tort  can  only  be 
established  by  proving,  either  that  the  person  charged  himself  committed  the 
Avrong,  or  that  it  was  committed  by  his  servants  or  his  agents  acting  within 
the  scope  of  their  authority  ;  Lord  Ilerschell,  L.  C,  in  ]S<iiiiiiron  Mitti>jf'(cti(r 
Voii  ('(irl  Srhrihlcr  V.  Ftintcss,  (1893)  A.  C.  8.  And  neither  tiie  fact  that  the 
tort  committed  by  the  servant  was  also  a  criminal  olt'ence,  nor  the  fact  that 
the  sei'vant  has  been  convicted  for  the  offence,  and  is  therefore  under  24  & 
2.)  Vict.  c.  100,  released  from  all  further  proceedings,  civil  or  criminal,  for 
the  same  cause,  affords  any  defence  to  the  master  in  an  action  by  the  injui-ed 
person:  I)ijer\.  Jfni/i^/n/,  (ISQo)  I  Q.  J3.  742.  See  also ^;<';- Jervis,  C.  J.,  in 
l)n»l-lvy  V.  Fcrrh,  11  C.  B.  4.57. 

'//)  "  The  maxim  oi  llespoiidrat  supo-iar  is  bottomed  on  this  principle,  that 
he  who  expects  to  derive  advantage  from  an  act  which  is  dor.e  by  another  for 
him  must  answer  for  any  injury  which  a  tliird  person  may  sustain  from  it. 
This  maxim  was  first  applied  to  public  ofhi-ers  by  the  Stat.  vVestm.  2,  c.  11, 
from  the  words  of  which  statute  it  is  taken,  '  Si  custos  (/aolce  non  hahintpir 
qxotl  JHsticivtxr  rcl  Hiidc  solrat,  reapondcat  superior  sn/is  qui  vnstodiian 
Inijiismodi  (laohc  sihi  co/iimislt.''  Tlie  terms  of  the  Statute  of  Westm.  2, 
embrace  only  those  who  delegate  the  keeping  of  gaols  to  deputies,  and  were 
intended  only,  as  Lord  Coke  tells  ns  (2  List.  382),  to  applv  to  those  who, 
having  the  custody  of  gaols  of  freehold  or  inheritance,  commit  the  s;ime 
to  another  that  is  not  sufficient.  The  principle  of  the  statute  has,  however, 
since  been  extended  to  sheriffs,  who  are  responsible  for  their  under-siieritfs  and 
bailiffs,  but  has  not  been  applied  to  any  other  ])ublic  officer.  Although  tlie 
office  of  sheriff  be  now  a  hurthensonie  one,  yet  they  are  entitled  to  poundage 
and  other  fees  for  acts  done  by  their  officers  which  in  old  time  might  be  a  just 
equivalent  for  their  res])onsibility."  J'cr  Lord  Wynford,  in  JioH  v.  Sntith, 
2  Biug.  1(50.  A  sheriff'  has  fre([uently  been  held  to  be  civilly  liable  for  the 
acts  and  defaults  of  his  officers:  Grq/ory  v.  Coltcrell,  5  E.  &  B.  .J71  ; 
BonltoH  v.  Rojiwlds,  29  L.  J.,  Q.  B.  11  ;  and  "in  like  manner,"  under  the 
County  Courts  Act,  1888,  the  higli  bailiff  of  a  County  Court  is  responsil)le  for 
the  acts  and  defaidts  of  the  bailiffs  appointed  to  assist  him  :  If'ufso)/  v.  White, 
(1896)  2  (i.  B.  9  ;  and  for  a  person  emploved  1)V  one  of  his  bailiffs  :  linrto)! 
v.  Le  GroK,  34  L.  J.,  Q.  B.  91. 
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Masters  lin-      few  exceptions,  whicli  will  he  hereafter  pointed  out,  is  of 
bilitv  tor  torts  •  ,  i-      >•  i     .1         ii  i.     r   .1  ^1 

of  wrviuit  in     Universal  iipplic'iition.  whetlier  the  act  of  the  servant  he 

fOHfse  of  his      ,)iie  of  omission  or  roiuniission,  whether  nc-'liffcnt.  fraiidii- 
vniployiiu'iit.  1         •   /.    I  1 

lent  or  (lercilfiil,  or  even  if  it    l)e  an  lu-l  of  jiosilive  nial- 

feastmce  or  niisc-ondiict  ;   if  it  lir  dour  in  tlif  fniirsc  of  his 

riiijdni/iiniit.  his  master  is  responsihle  for  it clrilitir  to  tiiird 

persons  (;).     And  it  nialus  no  diflerence  that  the  master 

did  not  actually  authorize  or  even  know  of  the  servant's 

act  or  neglect,  for  even  if  he  disapproved  of  or  forhad  it 

he  is  equally  liable  if  the  act  he  done  in  the  course  of  the 

servant's  employment  (s). 

And  it  is  but  reasonable  that  it  should  he  so,  for  surely 
it  is  more  just  that  he  whose  orders  a  servant  is  bound  to 
receive  and  obey,  should  suffer  for  the  misconduct  of  that 
servant,  in  matters  within  the  scope  of  the  authority 
which  he  has  given  to  the  servant,  than  tiiat  an  innocent 
third  person  slioiild  he  prcjudicctl  hysiu-h  misconduct. 

Accordingly,  nunieioiis  instances  occur  in  which  this 
princijjle,  of  holding  the  master  iesi)onsihle  ririlitcr  for 
the  tortious  acts  of  his  servants,  iias  lieen  acted  upon  and 
enforced. 


(*•)  Storv  on  .\<i.  I.V2 ;  Palcy  on  A^.  294, 'i'.IS,  nnd  cases  tlicrc  cit«<l; 
I'otliirr  on  Oldi^'.  hy  Kvans,  S'o.  4.')(> :  si-e  also  tin-  ca.sfs  cited,  jmxf,  and 
J'/iUui/t/p/iiii  Hull  liriidiiKj  Jltii/idiii/  (orporiitiiiii  \.  Jtii/ii/,  II  Howard's 
(Amer.)  Hi-it.  KJH. 

{nj  Hn  a  landlord  is  liable  for  any  irrc^nlarity  coniniittt'd  liy  liis  Itroker 
in  till'  condnct  of  iluf  distrfss:  llaxilii-  v.  Lrminiur,  '.1  r.  II.,  X.  S.  .').{0  ;  but 
this  woidd  not  includi-  acts  bv  the  broker  outside  the  s<-o|>eof  his  emplnyincnt ; 
as  it  he,  bi'in^'iiutliori/.rd  toiiistrain  "ijoods,"  distiaine<l  "tivtures":  h'i'tmnn 
V.  JiuMlitr,  1  If  t^.  It,  TSft  :  or  .-<'i/c(l  ^joods  on  the  wron;;  iireiniM's  :  /.ruin  v. 
J{niii,  i:i  M.  A:  W.  .s;n  ;  and  see  ti.nnilUtt  v.  h'u«,.  .1  C.  II.,  X.  S.  AO. 
So,  too,  a  conipanv  was  held  not  to  be  ri'sponnjblc  tor  an  assault  eomniitted 
by  their  br<»ker  when  exerutin;;  tlnir  wniTant :  h'lr/iiinh  v.  U'vi^l  Mnlilhsr.r 
U'atnuoiku  Co.,  l.'j  il.  ]{.  1).  (i(i(l.  Hut  a  landlord  nii>;ht  by  ratilication 
nnike  hiniHelt  liable  for  an  act  of  his  broker  whicli  be  would  otherwise  not  bo 
lial>lu  for.  Anil  an  execution  creditor  woidd  be  liable  lor  a  wron^  seizure  by 
the  sberitf,  which  was  made  in  con-i4'i|uence  of  the  sheiiti  beini:  iiii>li'd  by  the 
exeiufion  creditor's  solicitor:  .Mums  v.  ShIImhi,  '2'1  ^i.  1(.  I),  (lit.  So  a 
client  \^  Inible  for  the  tortious  act  of  his  attorney  in  the  condnct  ot  a  suit, 
and  cannot  shield  binisell  from  re«ponsibility  by  i;;norance  of  a  particular 
Act,  nor  under  the  principle,  hereatter  noticed,  that  a  person  who  cmployR 
R  contractor  is  not  liable  lor  the  act*  ol  the  contractor's  servant-s  :  f'ol/rtlv, 
h'oMtrr.'lCi  I,.  .F.,  K\c.  W'l.  In  that  case,  Itramwell,  H..  expri-s*^'il  a  )pn^at 
de»ire  to  limit  the  doctrine  of  i-miMimlml  »iifniior,  and  to  make  the  actual 
wronijiliM-r  alone  n-tponsiblc.     See  also  Smith  v.   Kml,  !•  (i.    H.    Hiv.  UIO. 


driviu<j  by 
servant. 
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Thus,  where  (/)  the  servants  of  A.  l)roiight  a  coach  with  Michael  \. 
two  ungovernahle  horses  into  Lincohi's  Inn  Fields,  to  train  -^ '<'•''''''*• 
them,  and  they  being  not  to  be  managed  ran  upon  the 
plaintiff,  the  master  was  held  liable  for  the  damage  occa- 
sioned. 

So,  where  (^0  a  pawnbroker's  servant  took  a  pawn,  and  Jcma  v.  Hart. 
when  the  pawner  came  and  tendered  the  money  to  the 
servant,  he  said  he  had  lost  the  goods,  the  master  was  held 
liable  in  trover.  So,  where  the  servants  of  A.,  with  his  Xe^digeut 
cart,  ran  against  another  cart,  wherein  was  a  pipe  of  sack, 
and  overturned  the  cart  and  spoiled  the  sack,  it  was  held 
that  an  action  lay  against  A.  And  so,  where  (v)  a  carter's 
servant  ran  his  cart  overabo}^  it  was  held  the  boy  should 
have  his  action  against  the  master  for  the  damage  he  sus- 
tained by  this  negligence.  In  fact,  actions  against  masters 
for  damages  sustained  by  the  negligent  driving  of  their 
servants  are  so  common,  that  it  is  unnecessary  to  multiply 
instances  of  the  master's  liability  in  such  cases  {w). 

[t)  JficJuiel'Y.  Ahutree,  2  Lev.  172.  In  this  ease  the  action  was  brought 
against  io^/t  master  and  servant;  but  it  is  better  generally  to  sue  only  the 
master.  Either  the  master  can  be  rendered  liable,  or  the  servant,  but  not 
first  one  and  then  the  other  ;  the  party  damaged  cannot  o])tain  compensation 
against  one  after  he  has  obtained  compensation  in  respect  of  the  same  wrono- 
against  the  other.  So  an  award  of  compensation  by  a  magistrate  against  the 
driver  of  a  hackney  carriage  under  6  \'  7  Vict.  c.  86,  is  a  bar  to  a 
subsequent  action  against  the  driver's  master  in  respect  of  the  same 
injuries:  Wrir/ht  v.  London  General  Omnibus  Co.,  2  Q.  B.  D.  271.  A 
conviction  of  a  servant  for  an  assault  whereby,  under  24  &  25  Vict, 
c.  100,  he  was  released  from  civil  proceedings  for  the  assault  would  not 
release  his  master  from  any  liability  :  iJi/ei-v.  Mundaij,  (lS9o)  1  Q.  B.  742. 
But  the  recovery  of  compensation  for  damage  caused  to  the  plaintiffs 
goods  by  the  negligent  driving  of  the  defendant's  servant  will  not  be  a 
bar  to  a  subsequent  action  between  the  same  parties  in  respect  of  personal 
injuries  caused  to  the  plaintiff  by  the  same  negligent  driving  :  llnmsdcn 
V.'  Hmnphrey,   14  Q.  B.  D.   141. 

(m)  Jonen  V.  Hart,  2  Salk.  441  :  Cart/  v.  Wekster,  1  Str.  480  :  Jfcnd  v. 
Jldtnond,  Antior;/  v.  Ilelmnirie,  1   Str.  .')0.5. 

(r)   Junes  v.   Hurt,   nhi  sxpra. 

(ir)  In  an  action  for  keeping  a  ferocious  dog  which  bit  the  plaintiff, 
evidence  of  knowledge  on  the  part  of  a  servant  of  the  defendant  that  tlie  dog 
was  ferocious,  may  in  some  cases  be  evidence  against  the  defendant ;  as  where 
the  servant  has  been  entrusted  by  the  defendant  witli  the  care  and  control  of  the 
dog:  Baldwin  v.  ('ai<clla,L.  R.,7Ex.  32o;  or  where  the  servant  is  the  defendant's 
manager,  and  has  control  of  the  premises  where  the  dog  is,  but  not  where  the 
servant  is  merely  a  carter  or  a  porter  employed  there  :  Stiles  v.  Cardijf'  Steam 
XavifjaiiuH  To.,  33  L.  J.,  Q.  B.  311.  But  knowledge  on  the  ])art  of  the 
defendanfs  wife,  who  attended  to  the  defendanfs  busiuess  at  the  premises 
where  the  dog  was  kept,  was  held  to  be   evidence  against  the  defendant : 


si; 
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Si-rviuit 
iief^ligi'iitly 
lightinj;  lire. 

Tnrbrfrillr  v. 
•Stamps. 


Actious 
against 
carriers, 


So.  un  innkeeper  luis  been  held  liaiile  for  (liini!i<^e  to 
the  horse  iind  «;i^  of  ii  finest  throu^'h  the  neLjli^^ence  of  the 
osthn*  (./•).  tliou«,'h  lie  piiid  the  ostler  no  \v:i;4es.  hut  left 
him  to  nmke  what  he  c-ouKl  out  of  the  stables. 

A};ain.  where  (//)  the  defendant's  servants  so  negligently 
kept  a  ///v  lighteil  in  his  field,  that  it  extended  to  and  con- 
sumed the  heath  of  the  plaintitf,  the  defendant  was  held 
liable  to  an  action  for  the  injury,  and  Lord  Holt  observed, 
"  If  the  defendant's  servant  kindled  the  lire  in  the  way  of 
husbandry  and  proper  for  his  employment,  though  he  had 
no  express  command  of  his  master,  yet  his  master  shall  be 
liable  to  an  action  for  damage  done  to  another  by  the  fire, 
for  it  shall  be  intended  that  the  servant  had  authority 
from  his  master,  it  being  for  his  master's  benelit "  (,-). 

And  a  coal  merchant  has  been  held  lial»le  to  a  passenger 
for  tlie  negligence  of  his  carter  in  U-aving  coalshoot 
open  (</). 

Actions    against    carriers,     wiiether    by    land  yl>)    or 


aiadiiKiii  V.  Johiisiiii,  .'UJ  I,.  J.,  ('.  V.  1.').'5 ;  and  kno\vle<lge  on  Hio  part  of  the 
l^arinan  at  the  (leteiiilants  pnhlic-lionse:  Applihn-  v.  J'nri/,  I,.  H.,  il  ('.  ]•. 
G47.  As  to  the  liatjility  of  tlie  master  for  a  lil>el  pulili>lu'(l  hy  liis  autliority. 
see  I'aihcH  v.   I'rrscott,    L.  !{.,  4  Kx.   IGO. 

Lr)    Hath,,-  V.    Ihiii,    -.Vl    J,.   J..    Kxc.    171. 

(il)  Tinlicnillr  V.  Sfampe,  Lord  Kavni.  2GI.  And  see  Jltmi/icii  \.  Fhii/hm, 
2  il.  1.  to.  18.  pi.  (J.  (•it4!d  1  (;.  15.  .')«(i,  note  :  Snniihit  v.  Sttisse,  L.  "R.,  I 
I*.  C  l"i2  ;  Miii/,Tiizir  V.  Jl'Lcot/,  10  Hin;,'.  ',W'},  poxt.  A  ])ei>oii  on  wliose 
property  a  fire  ncridintiithi  /nifhis  is  not  now  liable  to  an  action  at  the  suit  of 
any  Jjerson  who  may  he  injured  thereby;  see  11  (Seo.  ;{.  e.  7S,  s.  8G,  which 
ifl  a  ijrniiiil  Inir  :  Jlir/inn/x  v.  l-'.nnto,  1.")  ]SI .  A:  AV.  'J')!;  West  mi  nut  rr  I'iir 
(ifliri-  V.  (f/iixi/oir  J'loiidriit  Si,ri,fi/,  l.{  .\pp.  ('as.  DW.  Hut  where  a  lire 
is  caused,  or  having  been  knowingly  lighted  is  ])rrmitted  to  <'\tcnd,  Ay 
iirijliijciiii.  X\\v  master  is  still  liable,  J-'i/h/ir  \.  J'/iippntif,  11  (i.  IJ.  34'; 
Jilark  V.    rhiixtrhinrh    FiiKiiirr   Co.,   (ISiM)  A.    ('.  4.S. 

(z)  Note  the  ditlereiice  between  this  case  and  ll'ilfidwn  v.  Jonm,  3  H.  &  C. 
G02.  where  a  master  was  held  no/  liable  (or  a  lire  caused  by  the  ncgligi-nt  use 
of  a  pijir  bv  his  servant. 

«(/)    U'h't'l,;/  V.   l',pp,,,'Hl.  H.  Div.  •.'70. 

(//)  IJv  the  Tarriers  Act,  11  Gee..  4  A:  I  Will.  4.  e.  (is,  :ind  the  Railway 
and  Caiial  TralHi-  Act.  IH.VI,  17  A:  18  Vi(t.  c.  .U.  s.  7.  fhe  liability  of 
carriers  A//  Imul  is  limited  in  ccrt.iin  cases.  Hut  by  swt.  S  of  the  iir>t- 
nientioned  Art,  it  is  |)rovided,  "That  nothing  in  that  .\ct  shall  ))e  deenied 
to  protect  any  nniil  coutract<ir.  stage-coach  |)ro]>ri<'for.  or  other  conimr)n 
carrier  for  liire,  from  liability  to  answer  lor  loss  or  injury  to  any  goods  or 
arliel"s  wliatsocver  ari-iing  fr«im  the  frluintiiii,  nets  of  :inv  eoaehmaii,  ginird, 
bookke»-|>er,  jj'rtcr,  or  other  servant  in  liis  or  their  em])l<i\,  nor  to  |)rotect  any 
such  coachman,  guard,  bookkeeper,  or  other  seivant  trnm  liability  lor  anv 
lowt  or  iupiry  occasioned  by  his  or  tb<  ir  "Wn  mit-oumI  neglect  it  misconiluet."' 
Febmy  by  the  carrier'.s  servant  is,  therelore,  a  good  answer  to  n  defence  under 
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water  (c),  for  loss  or  injury  to  goods  entrusted  to  tlieir 
care,  also  frequently  involve  a  similar  principle,  since 
carriers  are  generally  liable  for  the  honesty  of  tlieir 
servants  {<(). 

A  carrier,  however,  is  not  answerable  for  loss  of  lug-  Actions 
gage  intrusted  to  his  servant  to  carry  for  Ids  own  private 
gain  (('),  or  in  defiance  of  a  known  course  of  business  (,/'). 
Nor  is  a  railway  compan}^  liable  for  injuries  arising  from 
negligence  of  tlieir  servants,  where  by  a  special  contract 
entered  into  by  the  consignor  all  risk  of  damage,  from 
whatever  cause,  is  agreed  to  be  borne  by  the  consignor  if/), 
if  the  Court  or  judge  trying  the  cause  shall  be  of  opinion 
that  under  the  circumstances  the  conditions  of  the  special 
contract  exempting  them  from  liability  are  just  and 
reasonable.  Nor  is  a  carrier  by  water  liable  where  by 
special  contract  he  has  stipulated  not  to  be  liable  for 
passenger's  luggage  unless  a  bill  of  lading  was  signed,  and 
none  was  signed  {}i).  But  in  interpreting  contracts  with 
carriers  by  sea,  as  w^ell  as  by  land,  words  of  general 
exemption   from  liability  are  only  intended  (unless  the 


tlie  Carriers  Act.  But  mere  suspicion  is  not  enough,  there  must  be  evidence 
of  felony  sufficient  to  convict  a  servant  of  the  carrier.  See  Ifinto)/  v.  Dibbhi, 
2  (I.  B.  646;  Ihitt  v.  Great  Tl't'stcm  llaihraij  Co.,  11  C.  B.  140; 
Great  JFesterii  Ealluatj  Co.  v.  liivtcU,  18  C.  B.  575;  Metcalfe  \.  London, 
lirifihtmi,  S;c.  Co.,  27  L.  J.,  C.  1*.  205,  333  ;  Yavyldon  v.  London  and 
Xorth  TFf.sfcrn  Eaihraif  Co.,  I..  R.,  9  Exc.  93;  JPQnren  v.  Great  ircstcrn 
Jiaihcaij  Co.,  L.  R..  io  Q.  B.  569;  IFaij  v.  Great  Eastern  Jialttra//  Co., 
1  'i.  B.  D.  692.  The  history  of  the  hiw  and  the  occasion  and  ettect  of 
the  two  above-named  enactments  are  discussed  in  >S/iaic  v.  Great  Vestcrn 
Jtailwai/  Co.,  (1S94)  1  Q.  B.  373. 

((•)  Railway  and  Canal  Traffic  Act  1854,  17  S:  18  Yiet.  c.  31.  By  the 
Mercliant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  sects.  502,  .")03,  the 
liability  of  sliipowners  is  limited  in  certain  cases. 

\d)  Sub-contractors' servants  are  "servants  in  the  employ  "  of  the  carrier 
within  sect.  8  of  tlie  Carriers  Act,  xapra,  note  (/;)  ;  Machu  v.  Soaf/i  Jl'e.strrn 
Itaihcaij  Co.,  2  Exc.  415  ;  Great  Tfexteru  liai/a-ai/  Co.  v.  Crouch,  2  II.  it  X. 
491  ;  3  II.  &  X.  183.  So  also  is  a  servant  of  the  proprietor  of  a  receiving 
office  for  goods  nominated  as  such  by  a  raihvav  compauv  :  Stephcna  v. 
London  d;-  H.  W.  liaUaatj  Co.,  18  Q   B.  D.  121.       " 

((■)  Batlerv.  Ba.sbig,  2  C.  &  P.  613.  See  Boucher  \.  Lawsoii,  Ca.  temp. 
Hardwicke,  85. 

(/)  Slim  V.  Great  Northern  Raihcaij  Co.,  14  C.  B.  647. 

{())  Peck  v.  Xorth  Staffordshire  li'ailwai/  Co.,  10  H.  L.  C.  473  ;  Great 
U'citern  liailwaij  Co.  v.  McCarthy,  12  App.  C;is.  218. 

(A)  Wilton  v.  lioiial  Atlantic  Mail  Steam  Xarination  Co.,  30  L.  J..  C.  P. 
369. 
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words  are  clear)  to  relieve  the  carrier  from  liability  where 
there  has  i)een  no  misconduct  or  default  on  his  i)art  or  that 
of  his  servants.  So  that  even  in  cases  within  the  excep- 
tions of  a  hill  of  ladiu}];  the  shipowner  is  not  protected  if 
default  or  no^li^cnce  on  his  part  or  that  of  his  servants 
(unless  cleaily  provided  ajrainst)  has  contributed  to  the 
loss(/).  A<;ain,  carriers  have  Ixm^h  held  liable  for  j^'oods 
delivered  to  their  servant,  notwithstanding  a  bye-law  that 
they  would  not  be  liable  unless  booked,  in  the  absence 
of  evidence  that  they  had  provided  means  of  booking  ( /'). 
nud  passeu-  Carriers  of  passengers  also  are  responsible  for  injuries 

happening  to  them  through  the  negligence  (A)  of  ser- 
vants (/),  but  not  if  such  injury  happen  by  accident  (m). 
Whether  or  not  the  injury  complained  of  in  any  particu- 
lar case  arose  from  the  negligence  of  servants,  or  was  the 
effect  of  accident,  would  be  a  question  proper  for  the 
consideration  of  a  jury  (//)• 

(/■)  Grill  V.  Grmial  Iron  Screw  Collirr  Co.,  L.  R.,  3  C.  W  47G  :  Czech  v. 
General  Sfinni  Xneif/atkin  Co.,  L.  R.,  3  ('.  P  14  ;  ('hartered  Mereinitile 
Jiaiik  of  India  v.  Nctlierlandu  India  Stiani  Xarii/adon  Co.,  10  H.  B.  D.  521  ; 
Steinniau  v.    .\n;/ier  line,    (1891)    1    Q.    H.    tilO. 

(_/)  Great  H'estern  Kaihrai/  Co.  v.  Goodman,  12  C.  B.  313  ;  If'illianis  v. 
Great   H'ei/ern  Jiailaiii/  Co..  10  Exc.  1.'). 

C/  t  7/7/(7'  V.  Jloalton,  I't'itko,  81.  Uiuler  tlii'  Metropolitan  Hackney  Cnrriajrc 
A(  ts.  till-  rtlatioM  bttwtcn  cHli-proprittor  ami  cab-driviT  is  to  he  deenied,  so  far  a.- 
tlif  ]»ut)lir  arc  concerned,  to  lie  that  ot  master  and  servant :  J'tnrlrs  v.  llidi r. 
(i  K.  iV;  B.  207  ;  KiiKi  v.  London  Jmprortd  Cah  Co.,  23  (i.  B.  D.  281  ;  Kem 
V.  Jfnir;/,  1894)  1  (i.  B.  292  ;  overrnlin;j  Km;/  v.  .Spnrr,  8  (J.  B.  1).  104. 
lUit  apart  tmni  those  .\cts  the  relation  hetwcen  the  jiropnetor  and  the  driver 
would  nrdinarilv  he  that  ot  hailor  and  hailec  :  J'enaldes  v.  .Sniit/i,  2  (j.  B.  I). 
279:  Io,r/>r\.'Lor/,;  ],.  U.,  IOC.  I'.  90  ;  .Steel  v.  le.strr.  3  C.  1'.  D.  121.  In 
U'illianiii  V.  t'rannton,  2  Stark.  82,  the  nlaintitf  who  sued  the  driver  of  a 
htage  coiicli  tor  the  loss  of  a  parcel  ilelivered  to  the  defendant  for  carrinp- 
from  I,ondi>n  tn  Wevhridfje  was  nonsuited,  on  the  ^^-roiind  that  he  onj^ht  t<> 
liave  snefl  the  defendant's  master :    t'aiinaijli  v.  Sneh,  1   I'riei-.  328. 

(/)  A  raihviiv  <'ompiiny,  issuing'  a  throuijh  ticket  over  its  dwn  and  other 
lines,  is  liahle  to  a  passen;rer  taking'  such  ticket  for  ne^li^'eiice  on  another 
line,  not  a  portion  of  theil-s.  See  Itiri.itl  v.  U'hitehari n  Junction  Ilailuai/  Co  , 
28  I,.  J.,  K\c.  348  ;  Jlmiperw  London  <{•  Xorth  Western  Jiaila-aif  Co.,  50 
I..  .1.,  (i.  B  103.  This  is  on  the  ^'round  that  the  contract  to  carry  was 
made  with  them.  But  the  can yinj:  com|mny  would  also  he  liahle  :  FoulkcK 
v.   .Metropolitan  Jtailirai/  Co.,  .'>  ('.   1'.   I).    157. 

Iiii)  Cro/tM  v.  iratrr/i'oiiHe.  3  Bin;;.  319;  /hadln/v.  Waterhons,.  M.  A:  M. 
154.  Where  the  halance  i>  even  as  to  the  cause  of  the  accident,  the  onus 
is  on  the  plaintitf  to  turn  the  scale:  Cottony.  Wood,  S  (J.  B.,  .\.  S.  568  ; 
Ilaiainacl;  v.  Uliite,  11  ('.  B..  .\.  S.  588  :  Mnnznni  v.  I)oii;/la.i,  6  Q.  B.  I) 
145  ;    U'akrlin  v.  London  \  South    Wentern  Itnihraij  t'o.,  12  .\np.  Cil.s.  41. 

(n)  See  Jlriddon  v.  Great  \orthirn  Itnihenij  Co.,  28  1,.  .?..  K\c.  51,  wlier< 
n  train  wh.h  detnined  by  xnow. 
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Some  doubt  has  at  times  been  expressed  as  to  the  Lia])ility  of 
habilitj'  of  a  corporation  for  the  wrongful  acts  of  its  ^"^P"^^  '"''•''• 
servants,  but  the  whole  tenour  of  authorities  from  Yar- 
borough  v.  Bank  <>j'  England  (o)  down  to  the  present, 
shows  that  an  action  for  a  wrong  lies  against  a  corpora- 
tion where  the  thing  done  is  within  the  purpose  of  the 
incorporation,  and  it  has  been  done  in  such  a  manner 
as  to  constitute  what  would  be  an  actionable  wrong  if 
done  by  a  private  individual.  As  was  observed  by 
Blackburn,  J.  (/>),  "if  a  corporation  cannot  know  any- 
thing except  b}^  its  servants,  or  do  anything  except  by  its 
servants,  it  would  seem  that  the  corporation  must  be 
liable  for  the  knowledge  of  its  servants  and  the  acts  of 
its  servants,  or  not  liable  at  all."  And  a  corporation  can- 
not escape  liability  in  an  action  of  trespass  for  an  assault 
committed  by  its  servant,  on  the  ground  that  his  appoint- 
ment was  not  ujider  seal  (q).  In  recent  times  the  only 
doubt  that  has  been  felt  is  how  far  a  corporation  can  be 
capable  of  malice.  It  is  clear  that  an  action  is  capable 
of  being  brought  against  a  corporation  for  a  libel  pub- 
lished by  its  servant  (r).  But  more  doubt  has  been  felt 
in  cases  in  which  the  onus  has  been  on  the  plaintiff  of 
proving  express  malice  on  the  part  of  the  defendant. 
It  has  been  held  that  an  action  of  malicious  prosecution  Malicious 
will  not  lie  against  a  corporation  (s) ,  but  in  later  cases  (t)  P'^"*^cution. 
the  opposite  view  has  been  taken.     The  same  sort  of  * 

question  has  also  arisen  in  an  action  of  libel  in  which  Libel. 
the  judge   at   the   trial   ruled   that    the    occasion   was 
privileged,  and  thus  threw  on  the  plaintiff"  the  burden 
of    proving    malice    on     the     part    of    the    defendant 

(o)   16  East,  6.     See  Mamid  v.  Monmonthshire  Canal  Co.,  4  M.  &  G.  452. 

{■p)  Fenhallow  v.  Mersey  Ducks  and  Harbour  Board,  30  L.  J.,  Exc.  331. 
.    [q]  Eastern  Counties  Hai/wau  Co.  v.  Broun,  6  Exc.  314. 

(»•)    Whitjield  y.  South  Eastern  Raihvaij  Co.,  E.  B.  &  E.  115. 

(s)  Stevens  v.  Midland  Counties  Railway  Co.,  10  Exc.  352  ;  and  see  per 
Lord  Bramwell  in  Abrath  v.  Xorth  Eastern  Railway  Co.,  11  App.  Cas.  247. 

{t)  Edwards  v.  Midland  Railway  Co.,  6  Q.  B.  D.  2S7  ;  Henderson  v. 
Midland  Railway  Co.,  24  L.  T.  Eep.  881 ;  Kemp  v.  Courage  S^'  Co.,  7 
Times  L.  Rep.  50  :  Raijson  v.  South  London  Tramways  Co.,  (1893)  2  Q.  B. 
304  ;  Cornford  v.  Carlton  Bank,  (1899)  1  Q.  B.  392  ;  (1900)  1  Q.  B.  22. 
And  see  Bank  of  New  South  Wales  v.  Owston,  4  App.  Cas.  270. 

M.S.  19 
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I'orporulionc'K   I>iit    tlu;    cast;  was  ufliuiUy   decided   on 
otlier  j:;iomids. 
Invasion  hy  Wliure  u)  the  owiuT  of  a  boat,  which  was  accustomed 

ri"-ht  to  iinv.    ^o  ply  for  hire  and  curry  passengers  across  a  haven,  em- 
Huzzri/  V.  ployed  a  servant  for  that  purpose,  and  tlie  servant  on 

"**■  one  occasion  received  a  passenger  on  hoard,  and  carried 

hini  across  llie  haven  near  tlie  hne  of  an  undent  fcrnf, 
and  paid  the  fare  over  to  liis  master,  it  was  held  that  the 
servant  was  acting  at  the  time  in  the  coiu'se  of  liis 
master's  service,  and  for  liis  master's  benefit,  and  the 
master  was  answerable  for  his  act,  and  would  have  been 
lial)le  in  an  action  on  the  case  for  such  act,  if  it  had 
been  distinctly  proved  to  have  amounted  to  an  invasion 
of  the  ferry. 
Fraud  of  A  person  may  be  liable  for  a  fraud  connnitted  by  his 

agent  or  servant,  if  the  agent  or  servant  committed  it 
while  acting  within  the  scope  of  his  authority,  while 
doing,  and  purporting  to  do,  something  on  behalf  of  his 
employer,  although  in  doing  it  he  commits  a  wrong 
which  his  employer  neither  sanctioned  nor  intended.  But 
if  the  agent  or  servant  is  not  acting  or  purporting  to  act 
for  his  employer,  the  fraud  cannot  be  treated  as  the 
fraud  of  the  employer  (u").  It  is  furthermore  necessary, 
in  order  that  the  employer  may  i)e  rendered  liable,  that 
the  fraud  should  be  committed  by  the  agent  or  servant 
for  his  cmijloyer's  benefit.  If  it  was  committed  by  the 
agent  for  his  own  benefit,  and  his  principal  did  not 
benelit    by    the  fraud,    the    principal    cannot  be   made 


(m)  XeriH  V.  Fine  Arts  and  Gnierul  In»iiranrr  Co.,  (189.'))  2  (i.  H.  l.Vi; 
nfliniKHl  (1897)  A.  C.  68. 

(v)  nitzzr;/  V.  /iVW.  2  C,  ^1.  &  R.  432.  Where  tin-  Imwo  by  parol  of 
n  li-rry,  fimlin;:  it  <lirl  not  nnKWir,  iij^nd  to  hpronii-  wrvnnt  to  tlin  |ps!<or  ninl 
account  to  liiiii  lor  tlic  ]>rolits  ol  tin-  Inry,  liis  int<T<"st  us  tenant  wiis  ln-id  to 
liave  Ixr-n  .surnntlrnil  liy  operation  ol  law  :  I'rln  v.  h'nido/,  (>  H.  iV  (J.  703. 
In  IHttrkurll  V.  il'muall,  21  Uarhour'n  (Anirr.)  Uej).  3')o.  the  IcHSor  of  a 
ferry  whh  held  not  linhU-  for  tlie  «etn  of  lennw's  BirTiinLt. 

(m)  Thome  v.  Jfraiii,  (189');  A.  (J.  49!^.  In  Arir/amh  v.  Nulional 
Emploijrrt  Acodeiit  ^l»»ocialiou,  hi  ],.  J.,  Q.  U.  428,  a  rompany  WB»t  held 
not  liahje  lor  Iraudiilent  reJ)r^•^»•nlalionK  made  by  its  wMretary  in  order  to 
indnre  people  to  take  hhareit  in  the  lonipany,  he  having'  no  auihority  to  make 
nny  representation!)  lor  that  purpoMi. 
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liable  for  it.     This  was  laid   down  by  Willes,  J.,  in  a   Barwickw. 
case  in  the  Exchecjuer  Chamber  {x),m  which  he  said  : —  .stock  Bmk!^ 

■•  If  it  was  ii  fraud  on  the  part  of  the  manager,  then  arises  the  (luestiuu 
whether  the  bank,  the  emploj^ers,  are  answerable  for  it  ?  It  is  enough 
to  say  as  to  that,  that  we  conceive  we  are  in  no  respect  oveiruling  the 
opinion  of  two  of  the  learned  Barons,  Miirtin  and  Bramwell,  in  the  case  of 
Udell  V.  Atlicrton,  whicli  was  most  relied  on  to  establish  the  proposition 
that  a  principal  is  not  answerable  for  the  fraud  of  his  agent.  Upon  look- 
ing to  that  case  it  seems  very  clear  that  the  division  of  opinion  which  took 
place  in  the  Court  of  Exchequer  arose,  not  so  much  on  the  question 
whether  the  principal  is  answerable  for  the  act  of  his  agent  in  the  course 
of  his  business  (for  that  question  was  settled  as  early  as  I^ord  Holts  time), 
as  on  the  application  of  that  piinciple  to  the  peculiar  facts  of  the  case. 
The  person  whose  act  was  relied  on  there  as  constituting  a  liability  on  the 
sellers  was  the  defendant's  agent,  adopted  hj  them  under  peculiar  cir- 
cumstances, and  not  Ijoing  their  general  agent  in  their  business  as  the 
manager  of  the  bank  is  here.  But  with  respect  to  the  question  whether 
a  principal  is  answerable  for  the  acts  of  his  agent  done  in  the  course  of 
his  master's  business,  and  for  the  master's  benefit,  no  sensible  distinction 
can  be  drawn  between  the  case  of  fraud  and  that  of  any  other  wrong,  as 
to  which  the  general  rule  is  that  the  master  is  answerable  for  such  wrong 
if  committed  in  the  course  of  his  service,  and  for  his  benefit.  That  is  the 
principle  which  is  acted  on  every  day  in  running-down  cases,  and  which 
has  been  applied  also  to  direct  trespasses  to  gootls,  as  where  owners  of 
ships  have  been  held  liable  for  the  acts  of  the  masters  abroad  in  improijerly 
selling  cargoes.  It  has  been  held  applicable  to  actions  of  false  imprison- 
ment in  cases  where  officers  of  a  railway  company  intrusted  with  the 
execution  of  bye-laws  have  wrongfuUj-,  but  intending  to  act  in  the  course 
of  their  duty,  imprisoned  persons  supposed  to  have  come  within  the  bye- 
laws.  It  has  been  acted  on  in  the  case  of  a  person  employed  by  the 
owner  of  boats  to  navigate  boats  and  take  fares  for  tlieir  use  where  a 
ferry  has  been  infringed  or  suchlike  wrong  committed.  In  all  these  cases 
it  may  be  said,  as  it  was  said  here,  that  the  master  had  not  authorized 
the  act.  It  is  true  he  has  not  authorized  the  particular  act,  hut  he  h ax  put 
/lis  agent  in  liix  j)lace  ax  to  a  claxx  of  art  x,  and  he  mitxt  be  anxioerahlefor  the 
manner  in  ir/iirh  the  ar/ent  rondurtx  himxelf  in  doinfj  hix  huxinexx"  (^if). 

And  for  this  purpose  there  is  no  difference  between  a 
fraud  carried  out  b}'  means  of  a  forgery  and  an}-  other 
fraud  {z). 

{x)  Barwicl-  v.  English  Joint  Stock  Bunk,  L.  R.,  2  Exe.  259.  That  it  is 
essential  that  tlie  fraud  be  committed  for  the  master'.s  benefit,  see  Hoiddsworth 
V.  Citji  of  Glamjoic  Bank,  5  .Vpp.  Cas.  317  ;  British  Mutual  Banking  Co.  v. 
Charnuovd  Forest  Eailuay  Co.,  18  Q.  B.  D.  714  ;  Whitechurch  v.  Curanagh, 
So  L.  T.  Eep.  349. 

[y)  This  judgment  has  also  been  approved  of  and  followed  iu  Sivift  v, 
Winteybotto)n,  1,.  R.,  8  (i.  B.  244;  Mackay  v.  Commercial  Bank  of  New 
Brunswick,  I..  R.,  5  P.  C.  394;  Sivire  v.  Francis,  3  App.  Cas.  106  ;  and 
see  Chapleo  v.  Brunswick  Benefit  Building  Society,  6  Q.  B.  D.  696. 

(c)   Shaw  V.  Port  I'hilip  Gold  Mining  Co.,  13  Q.  B.  D.  103. 
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Upon  tin's  principli'  :i  slicrilV  li:is  Ix'cn  lieUl  liable  for 
the  frniul  of  his  olViriT  (a),  ami  an  attorney  has  been 
conipcUt'd  to  i)ay  costs  occasioned  hy  liis  cleik  fraudu- 
lently sinnilatinjj;  the  Seal  of  the  Couit  upon  a  Avrit; 
Jervis,  C.  J.,  reniarkiii",',  "  There  are  many  acts  of  a 
servant  for  which,  though  criminal,  the  master  is  civilly 
responsible  by  action  "  (/»). 
Servant  It   has.  however,  been  held  in  the  House  of  Lords  (c), 

commit  iraml  ^^'*^'  ne<^ligence  of  trustees  of  a  corporation,  in  leaving 
by  miistt'rV  the  corporate  seal  in  the  hands  of  the  secretar}',  whereby 
„''  ,"  .   '        lie  was  enabled  fraudulently  to  atttx  it  to  five  powers  of 

liiiiik  tij  lit-  ''  * 

ia»d\.  Tim-  attorney  for  the  transfer  of  stock  belonging  to  the  cor- 
'(Zinhrs""^ '  poi'^tion,  did  not  prevent  them   from   saying   that   the 

powers  of  attorney  were  forged,  and  suing  the  bank  for 

not  transferring  the  stock  on  their  subsecpunit  application. 

In  giving  the  opinion  of  the  judges  to  the  House  of  Lords 

in  that  case.  Lord  Wensleydale  said, — 

"  If  a  niiiii  sluiuld  lose  liis  cliei|ue-tKX)k.  or  iic;,'lc(;t  to  lock  tlic  desk  in 
wliicli  it  is  kept,  and  a  servant  or  straii<rcr  should  take  it  u|).  it  is  im|Mi8- 
sible,  in  our  opinion,  to  eontend  that  a  hanker  payinp  his  for{re<l  rlie(]ue 
would  l)e  entitled  to  charjie  his  customer  with  that  payment.  Would  it 
he  contended  that,  if  he  kept  his  jjoods  so  nej,dipently  that  a  BOrvnnt 
took  them  and  sold  them,  he  must  he  considereil  as  haviuL'  eoneurretl  in 
the  sale,  and  so  lie  disentitled  to  sue  for  tlu'ir  conversion  on  a  demand 
and  refusal  .'  " 

Telegraph  It  may  be  convenient  to  nieiitinn   in  this  })lace  that  it 

wronK*°*^'"°      ^'^^  ''^^"  ^^^^^  ^^^^^  ^  telegriq)]!  (•()m|)iiny  are  not  liable  to 

message.  an  action  at  the  suit  of  the  receiver  of  a  wrong  message 

for  the  mistake  of  their  clerk  in  transmitting  it,  tilthough 

th(!  mistake  caused  serious  loss  to  llic  jilaintiif  {<!). 

(rt)  Riiplidil  V.  Gnodmaii,  8  A.  iV  K.  .")G5.  In  U'liijlit  v.  Child,  L.  R., 
1  K.v.  .'$.')«.  it  witH  held  that  tlio  sheriff'.s  officer  was  not  the  a'.:tnf  of  the 
execution  creditor. 

(h)    Ihiiikhij  V.  FrrtiM,  11  V.  \\.  .J.')?. 

(r)  Jtaiik  of  Iir/niirl  \.  Tnislffx  of  Iu-ans\i  C/inyilim,  't  Ho.  Lord-  ('as. 
.3H9.  Th«'  He<retnry  had  hcen  convicte<l  of  the  forj^cry.  The  ncj^lipenco 
mniit  hi'  the  nejflccf  of  huuw  rhitv  in  or  irnniediatdy  connected  with  the 
trnnftactinn  in  ipiestion,  and  the  proximate  cause  nt  the  fraud  of  the  servant: 
Siniii  V.  Anft/i  /hifif/i  .liislriilniitini  Co.,  '1  II.  iV  ('.  \~h\  (fitardiaiix  of 
Jfiih/ttx  Into,,  V.  irhrrhifufhl,  L.  11.,  10  Kxc  l«.'J;  Min/or,  ^c  of  Mer'. 
rhat,l»  of  thr  Staple  of  Emjl'iud  v.  IUn,k  of  Kiiffia,,,! ,  21  (i!  B.  1).  160  ;  and 
tee  Itiiuk  of  luiijliniil  \ .   Viiijliaiio,  (1H!)I)'A.  ('.  107. 

(rf)  J)iek»oi,  V.  Heiilr,%  Trlriiriipl,  Co.,  .1  V..  V.  I).  1,  following  Vlayford  T. 
I'mtcd  Kinydoiti  JJIrrtrir  Co.,  L.  U.,  4  (i.  11.  700. 
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The  rule  that  a  master  is  responsible  for  the  acts  of  his   Master's 
servants  applies,  not  only  to  domestic  servants  who  may  extends  to 
have  the  care  of  carriafjes,  horses  and  other  thin'^s  in  the  p'-'^^ons  not 

iiiiiiicdiately 

employ  of  the  family,  but  extends  to  other  servants  whom  eiiiploywl  by 

the  master  or  owner  selects  and  appoints  to  do  any  work  ['i',"'^';,'re'/uv 

or  superintend  any  business,  although  such  servants  be  servants. 

not  in  the  iuiiiu'diatc  en'ii:>loj  or  under  the  superintendence 

of  the  master.     As,  for  instance,  if  a  man  is  the  owner  of 

a  ship,  he  himself  a[)points  the  master,  and  he  desires  the 

master  to  appoint  and  select  the  crew  ;  the  crew  thus 

become  appointed  by  the  owner,  and  are  his  servants  for 

the  management  and  government  of  the  ship,  and  if  any 

damage  happens  through  their  default  it  is  the  same  as  if 

it  happened  through  the  immediate  default  of  the  owner 

himself.     The  same  principle  prevails  if  the  owner  of  a 

farm  has  it  in  his  own  hands,  and  does  not  personally 

interfere  in  the  management,  but  appoints  a  bailiff  or  hind 

who  hires  other  persons  under  him,  all  of  them  being  paid 

out  of  the  funds  of  the  owner  and  selected  by  himself,  or 

by  a  person  specially  deputed  by  him  ;  if  any  damage 

happen  through  their  default  the  owner  is  answerable, 

because  their  neglect  or  default  is  his,  as  they  are  appointed 

by  and  through  him  (r).     So  in  the  case  of  a  mine,  the 

owner  employs  a  steward  or  manager  to  superintend  the 

working  of  the  mine,  and  to  hire  under-workmen,  and  he 

pays  them  on  behalf  of  the  owner.     These  under-workmen 

then  become  the  immediate  servants  of  the  owner,  and 

the  owner  is  answerable  for  their  default  in  doing  any 

acts  on  account  of  their  em])loyer  (/). 


{e)  £.  V.  Hoacasoii,  14  I^ast,  GOo.  In  ForriiKin  v.  Mai/or,  ^-r.  of  Canler- 
bury,  L.  R.,  6  Q.  15.  214,  IJlackbnni,  J.,  said,  "  It  is  probable  that  tlie 
negligence  was  not  that  of  the  surveyor,  but  of  some  subordinate  who  though 
appointed  by  the  surveyor,  still  was  the  servant  of  the  local  board  as  much  as 
a  guard  or  a  porter  ou  a  railway  is  the  servant  of  the  company,  although  they  are 
appointed  bv  the  manager  or  the  secretary."  See  also  Taijlor  v.  Grccuhulgh, 
L.  II.,  9  Q.'li.  487. 

(/)  I'vr  liittledale,  J.,  in  Lduglici-  \.  Fohiter,  o  B.  &  C.  5.54;  and  see 
per  ^Mulletr,  J.,  in  B/a/:e  v.  Ferris,  1  Seld.  (American)  Rep.  48.  In  Stone 
V.  CurtivrKjlit,  6  T.  R.  411,  it  was  held  that  the  agent  of  a  colliery, 
belonging  to  an  infant,  who  was  appointed  manager  by  the  Court  of 
Chancery,  was  not  liable  for  damage  caused  by  colliers  hired  by  a  bailiff 
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Weylandy.  V \\o\\  this  priiu'ipK'  it  WHS  tlmt  the  defeiidrtnt  was  held 

*'*"**■  Uahlf  in  Witiliiinl  V.  Kll.iiis  {(j)  for  dunia^c  done  to  the 

pliiintitV's  house  hy  a  wiijj;^'on  hcin^Mh'ivcn  a^^ainst  it.  The 
defendant  and  I),  wt-rt'  carriers  from  London  to  (.losport, 
and  hy  iin  arran<^'enient  between  them  J),  horsed  the 
wa<^{:;on  from  London  to  I'^arnham,  and  the  defendant 
then  conducted  it  from  !•  ;n  iihnin  to  Gosport.  At  the  time 
the  mischief  happened  the  wa^j^on  was  drawn  hy  D.'s 
horses,  and  was  driven  hy  a  servant  of  J).,  who  had  been 
hired  hy  and  received  liis  wages  from  ]).,  and  with  whose 
employment  the  defendant  had  no  concern  whatever,  but 
the  wa<,'gon  was  the  property  of  the  defendant ;  and 
Gibbs,  ('.  J.,  lield  that  the  action  might  be  maintained 
"  upon  tliis  principle  :  the  waggon  belongs  to  Elkins,  and 
he  receives  the  i)rofits  derived  from  the  use  of  it.  On 
what  terms  he  engages  with  I),  we  do  not  know,  but  being 
jointly  entitled  with  L..  and  since  it  is  no  objection  that 
J),  had  not  been  joined,  the  case  is  the  same  as  if  Elkins 
had  received  all  the  protits.  Then  since  the  waggon  was 
to  be  drawn  for  the  benefit  of  Elkins,  the  servant  to  all 
legal  pm-poses  was  the  servant  of  Elkins,  although  for 
inferior  purposes,  and  as  between  the  parties  he  may  be 
considered  as  the  servant  of  D." 
H'liuit  V.  It  was  upon  this  principle  also  that,  where  a  firm  of 

potters  engaged  workmen  to  work  in  their  manufactory  for 
a  year  at  daily  wages,  and  on  the  same  day  engaged  R.  to 
woik  for  tiieni  by  piecework  for  the  same  period,  and  tlu^ 
work  which  the  workmen  had  to  do  was  in  fact  inchided 
in  the  piecewoik  of  11. .  and  IJ.  paid  the  workmen's  wages 
out  of  the  amount  paid  to  liim  by  the  limi  for  piecework, 
it  was  held  that  the  workmen  were  tlu;  servants  of 
the  firm,  so  as  to  be  liable  to  conviction  for  leaving 
their  employment,  inider  the  statute,  since  repealed,  of 
4  Geo.  L  c.  :i4  (//). 


Hoote. 


eniplovMl  (indtT  liini  to  miperintiiid  tlic  workc     The  notion  should  have  beeo 
(ig.'iitiKt  tlic  infniit. 

(.</)   Holt,  \.  I'.  -'•J7.     S.T  flif  npoifrr'-.  note  nt  thf  .•ii.l  ..t  ilir  r.p.iit. 

/i     Ili/Zrlf  V.  //««//,  :«)  I,.  .1..  M.  ('.  li. 
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And  so  where  a  corn-factor  was  absent  from  his  shop, 
and,  during  his  absence,  his  sister  managed  his  business  ; 
she  wanted  lo  send  out  some  corn  to  a  customer,  and  for 
this  purpose  employed  a  person  who  occasionally  worked 
for  her  brother,  and  who  at  the  time  of  such  employment 
was  in  a  state  of  inebriety.  This  man,  contrary  to  the 
practice  of  the  corn-factor's  shop,  took  out  the  corn  on  a 
small  warehouse  truck,  which  he  negligentl,y  left  on  the 
road,  whereby  a  person  driving  along  in  a  chaise  was 
injured  :  the  corn-factor  was  held  lial>le  in  an.  action  at 
the  suit  of  this  person  (/). 

Though  the  general  rule  of  law  is  perfectl}^  clear  that 
a  master  is  not  civilly  responsible  for  a  wrong  done  by  his 
servant,  unless  it  be  done  in  the  course  of  the  servant's 
employment  (J),  or  within  the  scope  or  sphere  of  his 
employment,  it  is  sometimes  difficult  to  apply  the  law  in 
particular  cases  and  to  decide  whether  or  not  any  par- 
ticular act  or  omission  b}^  a  servant  can  be  said  to  have 
taken  place  in  the  course  of  his  employment. 

Disobedience  to  his  master's  express  orders  will  not 
in  every  case  have  the  effect  of  making  the  act  dis- 
obediently done  by  the  servant  an  act  outside  the  scope 
of  his  employment  so  as  to  relieve  the  master  from 
liability  (A).     Much  depends  on  the  orders  of  the  master 


Wamtall  v. 
I'uolei/. 


Master's 
liability  for 
acts  of  servant 
in  the  course 
of  employ- 
ment. 


Thougli 
disobedient. 


(J)    Wanstall  v.  Fooleif,  Q.  B.,  M.  T.  1841,  6  CI.  &  F.  910,  note. 

\j)  The  law  was  thus  laid  down  by  Willes,  J.,  in  Bayhy  v.  MiDU-hcstcr, 
fihejfield  and  Lincohishire  Ralhcay  Co.,  L.  E..,  7  C.  P.  415,  affirmed  in  the 
Exchequer  Chamber,  L.  R.,  8  C.  1*.  148:  "A  person  who  puts  another  in 
his  place  to  do  a  class  of  acts  in  his  absence  necessarily  leaves  hi!ii  lo  deter- 
mine, according-  to  the  circumstances  that  arise,  wlien  an  act  of  tiiat  class  is 
to  be  done,  and  trusts  him  for  the  manner  in  which  it  is  done;  aud  conse- 
quently he  is  held  answerable  for  the  wrong  of  the  person  so  entrusted  either 
in  the  manner  of  doing  such  an  act,  or  in  doing  sucli  an  act  imder  circum- 
stances in  which  it  ought  not  to  have  been  done  ;  provided  tliat  what  was 
done  was  done,  not  ior  any  caprice  of  the  servant,  but  in  the  course  of  the 
employment."  The  expression  "  course  of  employment  "  seems  to  mean  the 
same  as  "'scope  of  authority,"  a  form  of  words  which  is  often  used: 
lligby,  L.  J.,  in  JJijer  v.  Mnndaij,  (1895)  1  U.  13.  742.  See  the  cases 
decided  on  the  meaning  of  "  out  of  aud  in  the  course  of  his  employment  "  in 
sect.  1  of  the  "Workmen's  Compensation  Act,  1S97,  in  the  Appendix 

[k)  Limpus  v.  General  Oiiuiibtis  Co.,  I  H.  k  C.  526  ;  Jiet/.s  v.  de  Vitn', 
L.  K.,  3  Ch.  429,  at  442.  In  Coupt  Co.  v.  Maddick,  (1891)  2  Q.B.4I3, 
the  defendant  had  hired  a  carriage  and  horse  from  the  plaintiffs.  Ilis  coach- 
man used  tile  carriay-e  and  horse  lor  purposes  of  his  own,  and  in  so  doing  drove 
80  negligently  as  to  damage  them.      The  Court,  pointing  out  the  dilference 
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who  has  11  rif^ht  to  limit  the  sphere  of  his  servjint's  eniplov- 
ment  ;  Imt  if  the  servant,  aclinj^  within  that  sphere, 
viohites  the  orders  of  his  master,  his  master  is  responsible 
to  third  persons  to  whom  dama^'e  is  therehy  caused  (/). 

Ruddimau  \\\  HitihlinKiii  V.  Smith  (ill)   Lord  Coieridj^e,  C.  J.,  said 

that  it  was  diihcult  to  say  that  it  is  within  the  scope  of 
a  clerk's  employment  to  wash  his  hands,  hut  it  is  clearly 
'*an  incident  to  his  employment"  :  and  it  was  held  that 
where  a  clerk  upon  leavinj^  off  his  days  work,  turned  on 
the  tap  in  a  lavatory  provided  for  the  use  of  himself  and 
other  clerks  in  the  defc;ndant's  service,  and  then  went 
away  without  turniu}^  the  tap  off,  so  that  in  tlie  night  the 
water  overflowed,  and  goin^'  through  the  tloor,  damaged 
the  plaintiff's  goods  in  the  looni  helow,  the  employer  of 
the  clerk  was  responsil>le  for  the  clerk's  negligence.  The 
Court  distinguisiied  this  case  from  an  earlier  one  (ii),  in 
which  also  a  clerk  negligently  left  tlie  tap  of  a  lavatory 
turned  on,  so  that  the  water  overllowed  and  damaged  the 
property  of  the  plaintiffs  in  the  room  helow.  There  the 
emi)loyer  of  the  clerk  was  held  not  to  be  answerable  for 
the  negligence  of  his  servant  because  the  clerk  had  been 
forbidden  to  enter  the  room  where  the  tap  was,  and  was 
therefore  a  tresi)asser  when  lie  went  into  the  room  and 
connnitted  the  negligent  act  complained  of. 

Carriage  cases.  Some  of  the  cases  in  which  the  (juestion  has  been 
raised  whether  the  servanl  in  what  lie  did  was  intending 
to  act  for  his  master,  or  whether  he  was  acting  for  pur- 
poses of  his  own.  have  arisen  out  of  the  driving  of  carta 
and  horses. 


tMtwpMi  thnt  cnne  nnd  ii  r.nsr  whore  n  mnstpr  is  linhlc  to  n  wnyfnrer  injurod 
hy  tlic  III  •flit.'ciit  (lri\ini:  <>l  liix  sciviint,  lulil  tlial  tlu'  iltlrinlant  whs  lisiMr  to 
tlif  iiliiiiititf"  tnr  the  )ir<-ii('li  ot  his  rontnu't.  .-is  li:iiii-t'  <it  tlie  rarriii};c  uiul 
liorw.  to  rffurii  thftii  in  tlii'  ciniilitiiiii  in  wliiiii  !<»•  nti'ivtd  tlu-ni,  fiiir  wear 
iind  t«'iir  and  rcrtain  acridenl.**  i'\('<'|il<-(l. 

(/)    h'Intrhrad  \.  lUadr,,  (1901)   J   K.    It.    JS. 

(hi)  fiO  I,.  T.  U«-|i.  7(18. 

In)  Stir,, IK  V.  JVuoiluiinl,  r>  il.  W.  I).  .ilH  In  MiliK,  V.  Ij,,,il  .\o,thrni 
lliiiliiiii/  t'„.,  .')(»  I,.  T.  |{<|).  ;i(;7.  a  ilt-rk  at  tlic  jiancls  olliro  <>n  the  defen- 
dant's railwiiy  tixik  a  piini-l  to  the  train  for  a  passen^rer  and  it  was  held  that 
there  was  cvidenn'  hctiiic  thi-  <'onrt.  that  in  diiiiig;  this  he  was  acting  within 
the  seope  ni  his  eni]di*ynient. 
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In  an  action  (o)  for  the  negligent  driving  of  the  defen-  r'.,aclimaa 

dant's  coachman,  whereby  the  plaintiff's  carriage  was  anotlief  per- 

upset ;  it   appeared   that   the  accident   arose    from   the  ■'*""'■'*  ''"'ses 

,    „       ,         .  1  i    •!  •         ii  1    •    i-.v.     1  ■  1  whilst  drivin'' 

defendant  s  coachman  striking  the  plamtm  s  lior.ses  willi  iiis  master. 

his  whip,  in  consequence  of  which  they  moved  forward,  c-oft  v. 


A/i 


.sou . 


and  the  chariot  was  overturned.  At  the  time  when  the 
horses  were  struck  the  two  carriages  were  entangled.  Tlie 
defendant  was  held  liable  for  the  damage  caused  by  his 
servant's  act,  although  wanton,  as  it  was  done  in  pur- 
suance of  his  employment.  And,  jxt  CiiriuDi :  "The 
distinction  is  this ;  if  a  servant  driving  a  carriage,  in 
order  to  effect  some  purpose  of  his  own,  icantoidy  strike 
the  horses  of  another  person,  and  produce  the  accident, 
the  master  will  not  be  liable.  But  if,  in  order  to  perform 
his  master's  orders,  he  strikes,  but  'nijadicioiislij,  and  in 
order  to  extricate  himself  from  a  difficulty,  that  will  l)e 
negligent  and  careless  conduct,  for  which  the  master  /rill 
he  liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment." 

So,  if  a  coachman  were  driving  his  master,  and  were  Coacliman 
ordered  not  to  drive  so  fast,  but  he  nevertheless  continued  f"y'°o  too 

'  _  last. 

to  do  so,  and  an  accident  occurred  in  consequence,  the 
master  would  be  responsible  for  the  injury ;  for  in  that 
case  the  coachman  would  still  be  driving  for  Jtis  )n<i.stei\ 
though  driving  badly  (p). 

So  a  master  was  held  (q)  liable  for  damage  caused  by  Servant 
the  negligent  driving  of  his  cart  in  the  city  b}'  his  servant,   wUhlnaster"!' 
although   it  was   proved    that    the    cart   ought   not,   in  cart. 


(o)  Croft  V.  Alison,  4  B.  A:  Aid.  .)90.  In  Trch/i  v.  lawmwe,  2  Chit. 
262,  evidence  that  the  chuiustay  ot  a  cart  broke,  in  consequence  ot  which  the 
horse  ran  away  and  plaintiff's  horse  was  injured,  was  held  to  support  an 
action  for  negligent  driving  by  defendant's  servant,  as  the  master  is  bound  to 
have  good  tackle. 

(p)   7  M.  &  G.  566  ;  see  Slcaih  v.  JFUkoii,  9  C.  &  P.  612. 

{q)  Joclv.  Jlorisoii,  6  C.  ct  P.  oOl.  In  Jioot/t  v.  Jlnsier,  7  C.  k  P.  66, 
a  master  was  held  liable  for  damage  caused  by  his  cart,  which  was  intrusted 
to  his  servant,  but  which  another  person,  t/  friend  of  the  servant,  was 
driving  when  the  accident  happened ;  Lord  Abinger  saying  he  thought 
that  as  the  defendant's  servant  was  in  the  cart,  the  reins  being  held  by 
another  man  made  no  difference.  See  also  Wheatley  v.  Patrick,  2  M.  &  W". 
650. 
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^^/ V.  Ciirrvin;:^  out  liis  (M'ders,  to  have  been  in  tlu'  citv  at  all  ; 

and  J^ord  Wensleydalo  said: — 

•  If  till' -.L-rviuit,  iH'inj;  on  liis  inif<tei's  busiiii>ss.  took  a  ilitonr  to  cull 
U|>on  a  frifiKl.  tlu-  master  will  W  it's|H>iisible.  If  you  think  tlu'  servant 
lent  tiiooart  to  a  |m.'|-soii  who  was  driving,'  without  the  ilefctulant'skiiow- 
Ktlge,  he  will  not  he  ii-simnsible.  Or  if  you  think  that  the  younj;  man 
who  was  (Irivin.!;  took  the  cart  surreiititiously.  and  was  not  at  tlie  time 
employol  on  his  master's  business,  the  defetulant  will  not  be  liable.  The 
master  is  oidy  liable  where  the  servant  is  actinu  in  the  course  of  his 
employment.  If  he  was  ;.'oin{;  out  of  his  way  a;_'ainst  his  master's  implied 
commands,  wiien  drivinj;  on  his  master's  busines.s.  he  will  make  his 
master  liable  ;  but  if  he  was  j;oinj;  on  a  frolic  of  his  own,  without  liein^: 
at  all  on  hi^  master's  l)usincss,  the  master  will  not  be  liable." 

shath  \.  Again,    a    master    was    held  (/•)    liahle     for    damages 

caused  by  the  negligent  driving  of  his  servant,  who, 
after  having  set  his  master  down,  drove  round  to  deliver 
a  i)aicel  of  his  own,  and  did  not  drive  diicctly  where  he 
was  ordered  to  go,  Erskine,  J.,  saying, — 

••  Kvideiiee  has  been  jxiven  that  the  master  directed  t  lie  servant  to  drive 
to  the  Red  liion,  in  Castle  Street,  but  that  the  servant  improperly  drove 
til  the  Old  Street  Road  to  deliver  a  parcel  of  his  own  ;  and  the  point  has 
been  put  to  the  Court  that,  inasmuch  as  it  is  dear  that  the  servant  was 
not  at  that  time  engajred  in  his  master's  business,  this  action  cannot  be 
maintained.  lUit  I  am  of  opinion  that  this  action  may  be  maintained.  I 
think  the  law  has  been  most  properly  lai<l  down  by  Mr.  Haron  I'arke  in 
the  ca.se  which  has  Ix-'cn  cited  (.«).  It  is  <|nite  clear  that  if  a  servan; 
without  his  master's  knowlcdjje  takes  his  lujister's  carriage  out  of  tin 
coach-house,  and  with  it  commits  an  injury,  the  master  is  not  answerable, 
and  on  this  ;;round.  that  the  master  has  not  intrusted  his  servant  with 
the  carriajije.  Hut  irhriirrrr  Ihr  ninxtrr  lion  infnt-ifrJ  thr  arrennt  with  (lir 
nmtrol  i>f  tin'  rarriiiijr  it  IX  tin  tiiiiiirrr  tliiit  thr  nrrruiit  tirtril  iiii/irnpprlif 
ill  thr  iiiiiiiiii/riiiriit  nt  if  "   (/). 

Mitfhiii  \.  Jjiit  in  the  two  cases  next  mentioned,  the  master  was 

nitntct  n.  \^^^\^\  ,|(,t  responsible.  The  defendants'  carman,  having 
tinisbed  the  business  of  the  day,  returned  to  their  shop 
in  Welbeck  Street  with  their  horse  and  cait,  and  got  the 
key  of  tin;  stable,  wbicli  was  close  by,  but  instead  of 
going  there  at  once  and   putting  up  the  horse  as  it  was 

(»•;  Slrnth  V.  U'lhuii,  1)  C.  \  1'.  fiOT  ;  .V.  ('.  iiowinr  Ilralh  v.  U'Uton,  2 
M.  JC  Hob.   ISI. 

(*)    J»rl  v.  Monunn,  iiln  mipvii. 

(t)  Hut  dor  what  Ciirkhuni.  C.  J.,  miid  .n-  to  flii'>  in  Riviiijf  judgirictit  in 
Stum/  V.  .hhlon,  riteil  nil  the  n(\t  page 
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his  duty  to  do,  lie,  without  his  masters'  knowledge  or  Mitchell  \ 
consent,  drove  a  fellow-workman  to  Euston  Square,  and  '''**' " ^ 
on  his  way  back  ran  over  and  injured  the  plaintiff;  it 
was  held,  that  inasmuch  as  the  carman  was  not  at  the 
time  of  the  accident  engaged  in  his  masters'  business, 
the^'  were  not  responsible  for  the  consequences  of  his 
unauthorized  act  (»)•  And  Maule,  J.,  said,  "  The 
master  is  liable,  even  though  the  servant,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  deviation  or  a 
failure  to  perform  it,  in  the  strictest  and  most  convenient 
manner.  But  where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he 
is  not  employed  to  do  at  all,  the  master  cannot  be  said 
to  do  it  by  his  servant,  and  therefore  is  not  resj^onsible 
for  the  negligence  of  the  servant  in  doing  it." 

So  where  a  wine  merchant,  carrying  on  business  in  Store;/  v 
Y.  Street,  Minories,  sent  his  clerk  in  a  cart  to  deliver 
wine  at  Blackheath,  and  it  was  the  carman's  duty  to 
bring  back  empty  bottles  to  Y.  Street,  and  then  to  put 
up  the  horse  and  cart ;  but  on  the  way  back  the  clerk 
asked  the  carman  to  drive  him  to  his  house  in  the  City 
Eoad,  and  asked  him  to  go  elsewhere,  and  when  they 
had  proceeded  ahont  tiro  nnlcs  out  of  the  icai/,  the  plaintifi' 
was  knocked  down  by  the  cart  and  seriously  injured,  the 
defendant  was  held  not  liable  (r).  And  Cockburn,  C.  J., 
said  : — 

••  1  think  the  law  as  laid  duwii  in  Mitr/irl/  v.  f'/7/.««v//r/- presents  us 
with  a  true  view  of  the  case.  I  cannot  adopt  the  propositioii  of  Erskine, 
J.,  iu  Sleuth  V.  Wihiiii.  that  whenever  the  master  has  intrusted  his 
servant  with  the  control  of  the  carriage  it  is  no  answer  that  the  servant 
acted  improperly  in  the  management  of  it.  I  think  that  a  servant  can 
only  be  said  to  be  acting  in  theemplo^'meut  of  his  master,  so  long  as  he  is 
doing  some  act  with  his  master's  assent.  I  think  that  if  a  driver  while 
acting  in  his  master's  business  were  to  make  a  slight  deviation  in  order  to 
carry  some  business  of  his  own  into  effect,  in  such  a  case  the  master  might 
be  liable,  and  that  the  (jnestion  would  be  one  of  degree  as  regards  the 
extent  of  the  deviation.  But  this  is  not  the  present  case.  Here  the  man 
starts  upon  an  entirely  independent  journey  which  has  nothing  to  do 

{h)  Mitchell  V.  Crassic cller,  13  C.  B.  "237. 
(r)  Storeij  V.  A-ihton,  L.  R.,  4  Q.  B.  476. 
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Store  1/  V. 
AfhtoH. 


Hay  tier  v. 
Mitchell. 


Gracey  v. 
Jieljatt  Tram. 
tcay  Co. 


Limptu  V. 
Oetirrtil 
Onuiihiin  do. 


Willi  tliat  wliioli  lie  uiiil(>rto<fk  on  l>ehalf  of  his  employer.  Wliile  returning 
home  l>y  way  of  Kin^'  William  Stivei  he  starts  on  a  journey  to  the  City 
R"«<l.  an<l  is  two  mili-s  out  of  the  way  when  the  aeeidcnt  happens.  In 
Mitehi'U  s.  ^'/v/.«xHr///v,  the  driver  after  returninf;  to  his  miuster's  house 
starteil  upon  an  entirely  independent  journey.  Here  the  case  is  not 
ipiite  so  strouf.',  but  in  deviatin},'  as  he  diil  the  tlriver  did  in  fact  start 
upon  an  iiulependent  journey.  I  think  that  it  would  Vie  a  stran;re  thini; 
to  lu>ltl  that  in  such  a  case  the  master  is  responsible."  Mellor.  J.,  and 
Lush.  .1..  concurred. 

If  a  servant  without  his  master's  iiermission,  and  for 
a  purpose  of  his  own  wliolly  inieonnected  with  his 
master's  business,  takes  out  his  master's  horse  and  cart, 
and  l)y  liis  nejj;h<.(ence  in  driving  injures  some  one  on  the 
road,  the  fact  that  he  had  used  the  opportiuiitj  of  being 
out  with  the  cart  to  call  on  his  master's  customers  and 
do  jobs  of  such  a  nature  as  he  was  usually  employed 
to  do,  will  not  make  his  nuister  answerable  for  his 
negligence  (/r). 

]iut  where  a  servant  is  employed  to  manage  a  horse 
and  cart  for  the  day,  the  fact  that  while  it  is  under  his 
charge  he  uses  it  for  some  purpose  of  his  own,  though  in 
violation  of  his  instructions,  will  not  render  his  use 
of  the  cart  outside  the  scope  of  his  authority  (.r). 

Two  servants  were  directed  to  take  two  horses  from 
their  stables  to  a  forge  to  be  shod.  Tiiey  raced  along 
the  road  to  see  who  could  get  to  the  forge  first,  and 
the  noise  they  made  caused  the  plaintifl's  horse  to  take 
fright  and  bolt,  whereby  the  plaintitT  was  upset  and 
injured.  It  was  held  (ji)  that  the  servants  were  acting 
within  the  scope  of  their  authority  so  as  to  make  their 
master  liable. 

'J'liis  liability  of  the  master  for  the  act  of  his  servant 
when  driving  for  him  is  forcibly  illustrated  b}*  a  case  (z) 
in  which  an  onniii)UH  {•oinpauy  were  held  liable  for 
the  acts  of  their  driver   in   "  nursing"  a  rival  oiuiiilius, 


(if)  Jtayntr  v.  Mitehell,  2  C.  V.  I).  357;  Cormark  t.  IHyhy,  I.  R.,  9  C.  L. 
567. 

[x)  If'halnmu   v.    I'tnrsoii,    I,.    U.,   .'I  ('.    1*.    i'2'2  ,     i'rtinhlm    v.    Siiiit/i,    2 

Q.  U.  I).  27!t. 

(y)  fnarry  v.   /{rl/itst  Tramway  Ci,.,  (1901)  2  Ir.  U.  .'{'22. 

{;)    /.Hii)/I4»  V.    f.iiiiiioii   firiirifl/  OmillhlU  Co.,   1   H.    i^'   C   526. 
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whereby  the  omnibus  of  the  defendants  ran  against  the  Limpus  v. 

horses  and  omnibus  of  the  pLaintiff  and  overturned  it,   ()]lll\ius  Co. 

although   it  was  a  direct  contravention   of  the  printed 

regulations  of  the  company   to   race   with    or   obstruct 

other   omnibuses   or    hinder    or    annoy    the    driver   or 

conductor  thereof  in  his  business,  whether  tliat  omnibus 

be  one  belonging  to  the  company  or  otherwise.     And  the 

Exchequer  Chamber  upheld  the  direction  of  Martin,  B,, 

to  the  jury,  that  if  the  defendants'  driver  being  irritated 

acted  carelessly,  recklessly,  wantonly  or  improperly,  but 

in   the   course  of  his  employment,   and    in  doing  that 

which  he  believed  to  be  for  the  interests  of  the  defendants, 

then  the  defendants  were  responsible  for  the  acts  of  their 

servant :  that  the  instructions  given  by  the  defendants 

to  the  driver  not  to  obstruct  other  omnibuses,  if  he  did 

not  pursue  them,  were  immaterial  as  to  the  question  of 

the   masters'  lial>ility,  but  if  the  true  character  of  the 

driver's  act  was  that  it  was  an  act  of  his  own,  and  in 

order  to  effect  a  purpose  of  his  own,  then  the  defendants 

were  not  responsible  {a) . 

The  defendants  sent  a  barge  under  the  management  of  F^jcy. 
a  lighterman  to  a  wharf  to  be  loaded;  he  was  unable  to 
get  up  to  the  wharf  in  consequence  of  the  plaintiff's 
barge  lying  in  the  way  without  any  one  in  charge  of  it. 
The  foreman  of  the  wharf  told  him  to  shove  the  plaintiff' 's 
barge  away  as  it  had  no  business  there,  and  to  bring  his 
own  alongside.  He  moved  the  plaintiff"s  barge,  and  made 
it  fast  to  a  pile  in  the  river.     When  the  tide  went  down 

(rt)  In  Ward  v.  London  General  Omnibus  Co.,  42  L.  J.,  Q.  B.  26o, 
Blackburn,  J.,  said,  "'a  man  is  responsible  for  his  servant's  act  in  his  business, 
though  the  servant  be  excited  by  drink  or  passion  ;  but  if  the  servant  act  for 
private  spite,  if  the  act  be  done  so  as  to  divest  him  of  his  character  as  servant, 
the  master  is  not  responsible."  In  America  it  has  been  held  that  the  rule, 
relieving  a  master  from  liabiKty  for  a  malicious  injury  inflicted  bv  his  servant, 
when  not  acting  within  the  scope  of  his  employment,  does  not  apjily  as  between 
a  common  carrier  of  passengers  and  a  passenger  :  Stewart  v.  Brooklyn  and 
Crosstoicn  Railroad  Co.,  90  X.  Y.  Eep.  588.  So  a  railway  company  has 
been  held  liable  when  their  conductor  assaulted  and  kissed  a  female  passenger : 
Croaker  v.  Chicat/o  and  Xortk  Western  Railway  Co.,  17  Amer.  llep.  o04  : 
and  for  an  assault  by  a  brakesman  upon  a  passenger  who  accused  Mm  of 
having  stolen  his  watch  :  Chicago  and  Eastern  Railroad  Co.  v.  Flaxman.  42 
Amer.  Rep.  33. 
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llu'  itlaintilV's  Imrge  settled  uiidii  ii  proji'ction  in  the  IxhI 
of  the  river  ainl  wus  injured  {!>).  It  was  held  that  the 
deftMidants  were  liahle,  as  tlu;  lij^hternian  was  acting 
within  tlie  scope  of  his  eniploynient  as  their  servant. 

Pattrn  \.  Ilea.  Where  the  t^cnfral  niana^^'cr  of  the  defendant,  a 
horse-dealer,  had  a  liorse  and  ^'i;j;  of  his  own,  which 
he  used  for  tlu'  defendant's  hiisiness  as  well  as  his 
own,  and  was  allowed  to  keep  them  on  defendant's 
premises  at  his  exjjense  ;  and  on  one  occasion  the 
mana«j[er.  on  puttinjj;  the  horse  into  the  gi{^,  told 
defendant  he  was  going  to  S.  to  collect  a  deht  for 
him  and  afterwards  to  see  his  own  doctor,  and  hefore 
he  got  to  S.  he  ran  the  gig  against  and  killed  the 
plaintiff's  horse ;  it  was  held  that  there  was  ahundant 
evidence  to  make  the  defendant  responsible,  although 
he  had  not  expressly  requested  the  manager  to  use  the 
horse  and  gig  on  that  occasion.  And  it  was  also  held 
that  the  proper  question  to  leave  to  the  jury  is,  whether 
at  the  time  of  the  act  complained  of,  the  servant  was 
driving  on  his  master's  business  and  with  his 
authority  (<•). 

in  the  two  following  cases  (]uestions  were  raised  as 
to  the  implied  authority  of  servants  of  onniibus  proprietors 
with  regartl  to  the  numagement  of  omnibuses,  the 
plaintiff  in  both  cases  having  been  injured  by  negligent 
driving. 

Giriiiiam  In  one  case  (</).  the  diivei-  in  the  defendants'  service 

was  lawfully  forbidden  liv  a  police  inspector  to  continue 
driving  on  account  of  his  being  the  worse  for  drink,  and 
not  in  a  lit  statt;  to  drive.  A  num  standing  by  volunteered 
to  dii\c  the  onniibus  honu'.  and  did  so  with  tlie  driver's 
IKfrmission,  but  so  negligently  as  to  injure  tlu;  plaintiff. 
It  appeared  that  when  the  driver  was  forbidden  by  the 
police    to   continue   driving,    the   onniibus    was   only   a 


(//)  J'aifr  V.  ]>rfiirn,  7  Hent  &  S.  137  ;  overruling  Lamh  v.  J'nik,  9  V..  k  V. 
629. 

(f)  I'liltni  V.  Jttii,  2  ('.  IJ..  N.  S.  606. 
Givi/hmu  V.  Tiri»t,  (1896)  2  H.  H.  84. 
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quarter  of  a  mile  from  the  defendants'  3'ard,  and  tliat 
there  was  no  necessity  for  takinf^  it  home  immediately, 
without  first  communicating  with  the  defendants.  The 
Court  therefore  held  that  there  was  no  evidence  on  which 
it  could  be  said  that  it  was  within  the  scope  of  the  driver's 
authority  to  dele;^ate  tlie  driving  of  the  omnibus  to  any 
one  else,  so  as  to  render  the  defendants  liable  for  the 
negligent  driving  of  such  a  person. 

In  the  other  case  {<;)  also  tlie  Court  held  that  on  the  jiem-r'  v.  Lon- 
evidence  the  defendants  were  not  liable.     The  iilaintiff  'f""  (^f'^rai 

■^  Omihous  (Jo. 

had  l)een  injured  by  the  negligent  driving  of  the  conductor 

of  an  omnibus  who,  at  the  end  of  a  journey,  and  in  the 

al)sence  of  the  regular  driver,  took  charge  of  the  onniibus 

and  drove  it  round  through  some  neighbouring  l)y-streets, 

apparently  with  the  intention  of  turning  it  round,  read}- 

to  start  for  the  next  journey. 

The  extent  to  which  a  master  may  be  answerable  for  Servant  giving 
,,  iii!i-  L  •        •    •        •    i.  L    1  into  custody 

the  conduct  of  his  servant  m  giving  into  custody  a  person  .,  person 

suspected  of  having  committed  a  criminal  offence  has  suspected  of 

...»  ,   ,      .    .  -r       ,  !i  criminal 

also  been  the  subject  01  several  decisions,  in  these  cases  offence, 
as  in  other  cases  where  a  master  is  sought  to  be  made 
liable  for  the  act  of  his  servant  the  questions  for  the  juiy 
will  be  first  as  to  the  scope  of  the  servant's  employment, 
and  then,  if  the  act  be  within  the  scope,  as  to  the  purpose 
with  which  the  ad;  was  done,  whether  in  the  interests  of 
the  master  or  for  the  servant's  own  benefit  (/'). 

In  the  case  of  certain  statutory  offences  power  has 
l)een  given  by  Act  of  Parliament  to  railway  companies  to 
apprehend  and  detain  the  offender.  When  an  offence  of 
this  kind  has  been  committed,  the  higher  officials  of  the 
railway  company,  such  as  stationmasters  and  inspectors, 
would  be  presumed  to  Ije  authorized  by  the  company 
to  exercise   the   company's  statutory  powers  (//) ;    but  if 

(e)  Beard  \.  Loudon  General  Oinnibus  Co.,  (1900)  2  Q.  B.  530. 

(f)  Limptts  V.  London  General  Onniihns  Co.,  1  H.  &;  C.  o26  ;  D;/er  v. 
Mtinday,  (1895)  1  Q.  15.  742  ;  Farry  v.  Great  Northern  Raihvaij  Co.,  (1898) 
2  Ir.  11.  352. 

(g)  Gof  V.  Great  Northern  Raila-aij  Co.,  30  L.  J.,  Q.  B.  US  ;  Moore  v. 
Metropolitan  Railway  Co.,  L.  R.,  8  Q.  B.  3G  ;  Kirkstall  lirewery  Co.  v. 
Furness  Raihvay  Co.,  L.  R.,  9  Q.  B.  468. 


of  niasUr's 
proprty. 
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11  stationiujisttT  aiijMt'litii(U'(l  u  person  foi'  (loin<;  lui 
ml  ill  respect  of  wliicli  the  railway  company  had  no 
power  to  apprehend  any  one,  his  act  would  not  be 
])r«'sunied  to  l)o  within  tlir  scope  of  the  authority  t:;iven 
ti)  him  {In.  Ihil  a  company  would  not  he  relieved 
from  liahility.  merely  because  no  offence  was  in  fact 
committed  (/).  Authority  to  a  servant  to  turn  out  a 
jiassenger  misconductin<^  himself  necessarily  includes 
authority  to  the  servant  to  judf:;e  for  himself  who  is 
sucli  a  ])assenger  (./').  So,  too  (A),  a  railway  comjmny 
was  held  responsible  where  a  porter,  authorizcul  b}' 
them  to  prevent  passenpjers  from  goin^' by  wronfj  trains, 
violently  pulled  a  jmssenji^er  out  of  a  carriage,  thinkinp;, 
though  wrongly,  that  the  passenger  was  in  a  wrong 
train. 
Forprot.ttioii  I'nder  some  circumstances  a  servant  may  have  an 
implied  authority  from  his  master  to  give  into  custody 
a  person  suspected  of  stealing  the  master's  goods.  But 
ill  the  case  of  an  or(hiiary  servant,  no  such  authority 
will  be  implied  unless  the  act  of  the  servant  which  is 
complained  of  was  necessary  for  the  protection  of  the 
property  entrusted  to  him,  and  in  such  case  the  time, 
place,  and  opportiuiity  of  consulting  the  employer 
l)efore  acting  would  be  material  circumstaiices  to  be 
considered  in  determining  tlie  question  of  authority  (/). 
Thus  a  railway  Imoking  clerk  was  held  (in)  to  liave 
no  implied  authority  to  give  into  custody  a  man  who 
had  merely  attempted  to  rob  the  company's  till,  but 
failed    to   get  possession    of  any   money.      So,   too,   a 

(h)    I'tiiillon  V.  London  and  South   Wrslnii  Jlailtnn/  Co.,  I,.  1!.,  2  (i.  K.  /iSJ. 

(i)   (inff  \.  fii-rat  yorllirru  Railuin/  Co.,  iihi  tiipta. 

(J)  fieifiuour  V.  (irrcntrood,  DO  I,,  j.,  Kxc.  328;  Loin  t.  fircaf  Xorthnn 
Jlmlua,/ (•„.,  62  I,.  J.,  (i.  1«.  524. 

(k)  itiiiilni  V.  Maiirficuln;  Slirficld  ami  Lincolnshire  liaihcay  Co.,  I..  R., 
7  C.  I'.  Ho;    I,.  K..  H  C.  V.  lis. 

(A)  Hunt:  of  .Vrir  .SV<m//i  1l'iilri>  V.  Otr.nlon.  •»  A)>]>.  Tn.s.  270.  whrro  it  WAR 
hHcl  that  tlif  ninmit'ir  <>l  a  hank  Iih.-  irn  iiii]ilii(l  aiitliority  (<>  L'ive  a  man  into 
rnt<to<ly  for  Htjaiiii;:  a  l>ill  ol  •■xrlianffc  wluii  tlicarn".!  is  not  ncrctnurv  for  the 
nrot<riion  of  tlic  nroptrty  of  tli»>  t)ank,  lint  wns  only  for  thr  pnrpoge  oi  punish- 
\uf(  him  nnil  vindn  atin>f  flic  law. 

(m)  ylllfn  v.  London  and  Snnlh  Wnffiu  Jiaihraij  Co.,  L.  R..  6  W.  U.  66  ; 
and  Miv  Kntght  r.  yorth  Mrtropohlan  Tramuaij  Co.,  78  L.  'J'.  R«'p.  227. 
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foreman  porter  in  superintendence  of  a  station  yard 
was  held  {n)  to  have  no  implied  authority  to  give  the 
plaintiff  into  custody  on  a  charge  of  stealing  timljer  lying 
near  the  station,  the  act  of  the  porter  not  being  done  in 
the  exigencies  of  the  company's  traffic.  And  where  the 
manager  of  a  public-house  gave  the  plaintiff  into  custody 
on  the  charge  of  attempting  to  pass  bad  mone}',  it  was 
held  (o)  that  as  no  property  of  the  manager's  employer 
was  in  danger,  the  manager  had  no  authority  to  do  what 
he  had  done,  and  his  employer  was  not  liable.  And  in 
another  case  (;>)  where  the  manager  of  a  pul)lic-house 
gave  the  barman  into  custody  on  a  charge  of  stealing 
whisky  from  the  cellar,  it  was  held  that  the  manager's 
employer  was  not  liable  as  there  was  no  evidence  that 
his  property  could  only  be  protected  by  means  of  an 
immediate  arrest. 

Where  the  defendants  had  authorized  a  bailiff  to  levy 
a  rate  they  were  held  not  to  be  responsible  for  an  assault 
which  he  committed  when  executing  the  warrant  (q). 

And  a  master  has  been  held  liable  for  damage  done  to 
a  third  person  which  would  not  have  happened  but  for 
the  negligence  of  the  defendant's  servant,  although  the  ^^''^ed  by 

^  stranger. 

I ni mediate  cause  of  the  damage  was  a  stiroirier. 

Thus,  a  master  scavenger  was  held  liable  for  injury 
caused  by  the  negligence  of  his  servant  in  leaving  his 
cart  and  horse  unattended  in  the  street,  although  the  im- 
mediate cause  of  the  injur}'  was  a  passer-by  M'ho  struck 


Master  liable 
tliough  injury 
im  mediately 


I//id(/e  V. 
Goodwin. 


{)i)  Edicards  v.  London  and  Xorth  Western  Railway  Co.,  L.  R.,  5  C.  P.  445. 

(o)  Abrahams  v.  Bcakin.  (1891)  1  Q.  B.  .516. 

(;;)  Hanson  v.  Waller,  (1901)  1  K.  B.  390.  In  Van  den  Ei/nde  v.  Ulster 
Mailway  Co.,  I.  E.,  5  C.  L.  328,  the  defendants  were  held  liable  -where  their 
stationmaster  detained  and  searched  the  plaintifE  who  was  suspected  of  attempt- 
ing to  travel  by  means  of  a  stolen  ticket  wliich  was  the  property  of  the  defen- 
dant company. 

{([)  Richards  v.  West  Middlese.v  Waterworks  Co.,  15  Q.  B.  D.  660.  In 
Irelhnd  it  was  held  in  Kiiisella  v.  Hamilton,  26  L.  E.,  Ir.  671,  that  an 
authority  to  distrain  goods  gives  no  implied  authority  to  take  luiniau  life  in 
order  to  levy  the  distress.  See  the  judgment  of  I'alles,  C.  I!.,  where  lie  says 
that  the  ground  of  the  responsibility  of  a  master  for  wrongs  committed  by  his 
servant  is  that  the  master  gave  the  servant  implied  autlu)rity  to  determine 
Avhether  a  state  of  facts  had  occurred  in  whicli  the  act  might  legally  have 
been  done. 


M.S. 
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master's 

liability. 


Master  uot 
respon.'iblf 
for  servant's 
acts  outsidf 
the  scope  nf 
his  employ- 
ment. 

.V'Keiizit  ■. . 
M'Lrod. 


tlie  horse,  whii-li  l)iu'ked  the  cart  into  tlie  ])l!iintitT's  shoj)- 
wimlow  (/•).  In  tluit  case  it  was  a  misfeasance  to  leave 
the  horse  unattended  (.s). 

Generally  speaking,  said  Pollock,  C.  B.  (0,  in  deliver- 
ing the  judgment  of  the  Court  of  Exchequer,  where  an 
injury  arises  from  the  misconduct  of  another,  the  party 
who  is  injured  has  a  right  to  recover  from  the  injuring 
party  "  for  all  the  consequences  of  that  injury."  But  in 
another  case  («)  decided  on  the  same  day,  he  said  that 
he  entertained  '•'  considerahle  doubt  whether  a  person 
who  is  guilty  of  negligence  is  responsible  for  all  the  con- 
sequences which  may  under  any  circumstances  arise,  and 
in  respect  of  mischief  which  could  by  no  possibility  have 
l)een  foreseen  and  wliich  no  reasonable  person  would 
have  anticipated.'" 

The  following  cases  are  instances  in  wbicli  a  master 
has  l)een  held  to  be  not  responsible  for  the  wrongful  act 
of  his  servant,  because  the  act  complained  of  was  outside 
the  scope  of  the  servant's  employment. 

.\  master  was  lield  (r)  not  liable  for  the  act  of  his 
housemaid  in  lighting  furze  and  straw  with  a  view  to 
clean  a  chimney  which  smoked,  whereby  the  house  was 
burnt  down,  as  she  was  merely  employed  to  light  the 
fire,  and  others  were  employed  to  clean  the  chimney, 
and,  moreover,  she  had  been  expressly  cautioned  not  to 
attempt  to  clean  the  chimney  in  that  way  :  the  Court 
considering  that  in  acting  as  she  did  she  was  acting  beyond 
the  scope  of  her  employment,  which  was  merely  to  light 
the  fire. 


'»■;  liUilijr  V.  i;i,<„lii,i,.  ■')  ('.  &  V.  190.  Ami  see  ( 7,,,/,  \.  r/,,ihi//r,\,  -i 
Q.  li.  I).  327.  Tlif  i|U(stion  is  whctluT  tlu-  iicplip-ncc  «»l  the  servant  was  the 
effective  causi-  of  the  (lanin<;e,  and  tliat  is  a  i|iicstion  of  fact  in  each  ease : 
Ktujrthntt  V.  Fainnit,  (IS!)?)  1  Q.  !».  210. 

{»)  See  .5  E.  A:  H.  i."»:{,  nnd  Ifnrntini  v.  (iirat  Xoitlimi  f'ul/inn/  Co.,  .i.T 
L.  J.,  Exc.  2Gr.. 

(/)  /{iijl,;/  V.  Jfcirilt,  '»  Exc.  240. 

(d)  firfrnlntid  \.  ('hnplin,  .'»  Exc.  '1\'.\.  See  Sharpy.  I'^.u-ilt^  I,.  |J.,  7''.  1*. 
2:).3;  Clark  v.  rhnmhrro,  .'{  (i.  \\.  I».  .'(27.  I.onl  Eshei.  M.  |{..  in  Ui  Luudntu 
Tilhiir;/,  K\r.  Idnlirnii  Cn..  24  (i.  \\.  I).  .'12<i,  •V.MI :  aiifl  It.. wen.  L.  J.,  in  Cohh 
V.  Grnit  U'fKlrrn  liailimif  to.,  HHOS)  1  Q.  H.  4.)0 

(c)  M'h'rin,r\.  M'l.,„H,  10  Uin^f.  asf). 


IN    CASES    OF    TORT CIVILITER.  307 

Again  (ir),  a  master  was  held  not  liable  for  an  unlawful  l.'/oh.s  v. 
act  committed  by  his  servant,  who  was  authorized  to  dis- 
train cattle  damage  feasant  on  his  land,  in  dririini  tin' 
plaintiffs  liorscH,  which  were  on  the  highway,  on  to  his 
master's  land  and  then  distraining  them,  as  the  doing  so 
was  not  within  the  scope  of  his  authority ;  and  Patteson, 
J.,  said,  "  A  master  is  liable  where  his  servant  causes 
injury  by  doing  a  lawful  act  negligently,  but  not  where 
he  wilfully  does  an  illegal  one." 

So  if  a  man  sends  his  servant  on  an  errand  without  Goodman  v. 
providing  him  with  a  horse  and  he  meets  a  friend  who   ^^'^'"'^^^■ 
has  one,  who  permits  him  to  ride,  and  an  injury  happens 
in  consequence,  the  master  is  not  responsible  for  that  act. 
If  it  were  so,  every  master  might  be  ruined  by  acts  done 
by  his  servant  without  his  knowledge  or  authority  {x). 

And  the  proprietors  of  a  sewage  farm,  of  which  B.  was  nuUnyhrokew 
manager,  were  held  not  liable  for  a  trespass  upon  the   'jl','",i'^ 
land  of  an  adjoining  owner  committed  by  B.  which  he 
had  no  express  authority  from  the  defendants  to  commit, 
although  it  was  done  to  improve  the  drainage  from  the 
farm  and  benefit  the  neighbourhood  {if) . 

The  principle  upon  which  these  cases  were  decided  is 
further  illustrated  by  the  following  American  case  : — 

The  defendant's  servant  was  driving  his  waggon  and  Wn,jid  v. 
team,  and  the  plaintiflf's  son  (a  boy  on  his  way  to 
school)  aslxcd  for  a  ride.  The  servant  said  he  might 
when  they  got  up  the  hill  he  was  then  ascending.  "When 
the  hill  was  ascended,  the  lad  took  hold  of  the  side  of  the 
waggon,  between  the  front  and  hind  wheels.  The  driver 
did  not  stop.  He  was  cautioned  by  a  bystander,  that  if 
he  did  not  stop  he  would  kill  the  boy.  He  looked  behind 
him.  The  horses  were  walking,  and  the  driver  seeing 
the  plaintiff's  son  and  other  boys  attempting  to  get  on 
the  waggon,  cracked  his  whip,  and  put  the  horses  into  a 


{w)  Lyons  v.  Martin,  8  A.  &  E.  512.     Sec  Linipus  v.  General  OmiiUiioi 
Co.,  ante,  p.  300. 

(.r|   Goodman  v.  Kennell,  3  C.  &  P.  167. 

(y)  Bolinybroke'v.  Swindon  Local  Board,  L.  R.,  9  C.  P.  o7o. 
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Wright y.         trot.     The  pliiiiititT's  son  fell,  and  the  liind  wheel  went 

over  jintl  injured  him  :   it  was  hehl,  that  as  the  driver 

whipped  the  horses,  intendinj];  to  throw  the  hoy  off,  this 

was  a  wron«];  on  the  part  of  tlie  servant,  for  which  the 

master  was  )int  Uahle.  anymore  than  he  would  haveheen 

for  an  assault  committed  hv  the  servant  (:). 

Grant  v.  '^'^  if  »*  master  of  a  ship  sign  a  hill  of  ladinpj  for  p^oods 

Xovtray.  which   liave  never  heen  shipped  (</)  :    or  a  wharfin{::;er'8 

servant  fraudulently  sign  a  receipt,  purporting  to  he  an 

acknowledgment  that  certain  goods  have  heen  delivered 

at  his  master's  wharf  to  he  shipped,  no  such  goods  having 

Colruiaiiw        in  fact  heen  delivered  (/')  ;  neither  tlic  wharfinger  in  one 

"^"^**  case,  nor  the  shipowner  in  tlic  otlicr.  will  he  hound  liy 

such  act  of  their  servant.     In  neither  case  was  there  any 

actual  authority  to  do  the  act  complained  of,  nor  did  the 

facts  warrant  the  inference  of  an  implied  authority. 

wiun  niii>t«r         And  if  one  employ  another  to  do  an  act  which  may  he 

;'ii'' ''i     I'l'      done  in  a  lawful  manner,  hut  the  latter  in  doing  it  com- 

illegnl  act  ol  f^ 

sirvnnt.  mit  a  puhlic  nuisance,  the  employer  is  not  responsihle  (c). 

Under  ordinary  circumstances  the  authority  of  the  agent 

is  limited  to  that  which  is  lawful.     If,  in  seeking  to  carry 

out  the  purpose  of  hiscmplovment,  he  overstejis  the  law, 

lie  outruns  his  autlioi'ity,  and  his  princiital  will  not  he 

hound  hy  whiit  he  d<K^s  ('/). 

Ni.ritixrM.il         Nor  Is  a  master  responsihle  for  injni-y  caused  i»y  his 

mtl^dilZV*  sei-vant's  negligence  /"  a  prrnon  nho  mi'ilit,  hy  the  exer- 

<"'»'«■  cise  of  onlijKini  idir,  Jmrr  tiioiilrd  the  conse(]uences  of  the 

servant's  negligence  {<).     The  law  was  thus  stated  by 

[z)  n'riiiht  V.  inirox,  1!>  Wendell's  Rep.  3J.3,  following  .}f ' Afntiim  v. 
Crickift,  1  Ea'<t,  10(>.  See  Ilujl'inuii  v.  Srw  York  t'riitni/,  i\r.  Ktiilmoil  Co..  41 
Amer.  Uep.  .l.'JT,  mid  reporter's  note,  p.  :{|0.  In  tliat  case  tlieroiKliietorkieketl 
off  the  ear  a  Jtoy  who  was  slnihiiii  n  rii/r,  and  tlie  company  were  licld  iiahle. 

(n)  tirntit  v.'  .V«;  »/</-/,  10  CM.  ('.().■>  ;  llulihrmhi  v.  U'urd,  «  Exe.  XW. 
Set!  the  remarks  made  in  the  llonie  <.|  Lords  on  (Irmit  v.  Xmua;/  in  Jf'/nfr- 
rhiirrli  v.  Curfimii/fi,  H.')  I,.  'I'.  JJep.  .'tl!*. 

lb)   ('olrmm,  y.' J(irhr»,  16  C.  IJ.  10.*). 

M    I'rarhrti  v.  Itnwiaud,  1.3  0.  It.   l.SJ. 

{ft)  J'rr  Cofklmni.  C  .1..  in  ir,Uo„  v.  Uaiikiu,  .31  \..  J.,  (i.  15.  62; 
nfflrme*!  I,.  U.,  1  ii.  IJ.  162  :  .3.*»  L.  J.,(i.  U.  87.  Sw  also  Knrtew  Rowcroft, 
S  Ym\,  133,  1.3!). 

(r)  So,  r  conrnno,  a  master  cannot  recover  against  a  third  person  for<lamajfe 
uJii.  1.  linn  iiriflen  through  his  own  ncrvant's  negligence  :    /',nilnif/toii  v.  South 
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Lord  Penzance  as  being  perfectly  well  settled  and  beyond 
dispute  (,/'). 

••The  first  propositioii  is  ;i  geuei'al  one  to  this  effect,  tliat  the  pliiiutitt' 
ill  an  action  for  jieyligence  cannot  succeed  if  it  is  found  by  the  jury  that 
he  has  himself  been  guilty  of  any  negligence  or  want  of  ordinary  care 
which  contributed  to  cause  the  accident.  Hut  there  is  another  proposi- 
tion equally  well  established  and  it  is  a  qualification  upon  the  first, 
namely,  that  though  the  plaintiff  may  have  been  guilty  of  negligence  and 
although  that  negligence  may  in  fact  have  contributed  to  the  accident, 
yet  if  the  defendant  could  in  the  result,  by  the  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  mischief  whicli  happened,  the  plaintiff's 
negligence  will  not  excuse  hiiu." 

Therefore,  in  an  action  (//)  by  a  passenger  in  the  train  Bridge  v. 
of  one  railway  company  against  another  company,  with  a  ^^^'^'^"itaihcaii 
train   belonging  to  which  a  collision  had  taken  place,   Co. 
whereby  the  plaintiff  was  injured,  a  plea  by  the  defen- 
dants, that  the  injury  was  caused  in  part  by  the  negli- 
gence of  the  persons  who  had  the  care  of  the  train  in 
which  the  plaintiff  was  riding,  was  held  bad,  as  it  was 
consistent  with  all  the  facts  stated  in  it  that  the  plaintiff', 
or  those  who  had  the  charge  of  the  train  in  which  he  was 
riding,  could  not  by  the  exercise  of  ordinary  care  have 
avoided  the  consequences  of  the  defendants'  negligence. 
And  Lord  Wensleydale  said, — 

•'  The  rule  of  law  is  laid  down  with  perfect  correctness  in  the  case  of 
Butterjichl  v.  Forrester  (]i)  ;  and  that  rule  is,  that  although  there  may 
have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might  by 
the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recovei^ :  if  by  ordinary  care 
he  might  have  avoided  them,  he  is  the  autlior  of  his  own  wrong." 

The  same  principle  was  again  acted  upon  in  a  case  (0   Davies  v. 
in  which  a  master  was  held  liable  for  the  negligence  of  ^  "'"'' 

Wales  liailwaij  Co.,  1  H.  &  2s'.  39"2  ;  ElUs  v.  LuinJon  and  South  Jl'esfern 
RaUicaij  Co.,  2  H.  &  X.  4'24. 

(/)  lladhij  v.  Lo)tdoH  and  Nortli  IFcutcnt  llaUaui/  Co.,  1  App.  Cas.  7o4. 
As  to  the  uiiture  of  the  evidence  to  be  given  where  eoutrihutory  negligence  is 
pleaded,  see  irakcVui  v.  London  and  South  Western  llaUwaij  Co.,  VI  App. 
Cas.  41,  and  Smith  v.  South  Eastern  liailwaij  Co.,  (1896)  1  (l.  B.  178,  and 
cases  there  cited. 

{(j)  Bridyc  v.  Grand  Junction  liailwaij  Co.,  :}  ^I.  >.\:  W.  ^244;  acr.  iu 
America',  Center  v.  Finney,  17  Barbour's  llep.  95. 

(//)  11  East,  60. 

[i]  Darics  v.  Mann,  10  M.  &  W.  546;  see  also  Morrison  v.  General  Steam 
Nariejatiou  Co.,  8  Exc.  733  ;   Lowell  v.  Same  Co.,  5  E.  it  B.  195. 
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Ihtrtrs  V.  his  waggoner,  who  had  driven  over  and  killed  the  plain- 

titY's  ass,  which  was  wrongfully  left  fettered  in  the  puhlic- 
road  ;  ior  although  tlu'  plaintiff  was  negligent  in  leaving 
his  donkey  there,  yet  the  donkey's  heing  there  was  not 
the  iiiniitilidtr  cause  of  the  injury. 

Tiijf  V.  And  in  the  case  of  Tnjiy.  Wunimu  {j),  in  the  Exche(|uer 

"*"""'■  Chamher,  Wightnian,  J,,  in  delivering  judgment,  said  : — 

"  The  proper  qucstitni  fur  the  jury  in  cases  of  this  kind  is,  wlicther  the 
thinia^'c  was  occasi<>iic<l  entirely  hy  tlie  neglijrciiec  or  improper  coiuluctof 
the  (lefeiulant,  or  wlietlier  tlie  plaintiff  himself  so  far  eontributeil  to  the 
misfortune  by  his  own  neirligence  or  want  of  ordinary  and  common  care 
and  caution,  that  hut  for  such  nejiligence  or  want  of  ordinary  care  and 
caution  on  his  part  the  misfortune  would  ni)t  have  happened.  In  the 
fii-st  case  the  j)laintiff  would  lie  entitled  to  recover  :  in  the  latter,  not,  ns 
but  for  his  own  misconduct  the  misfortune  would  not  have  ha[ipencd. 
Merc  ricfjlipencc.  or  want  of  ordina>y  care  or  caution,  woidd  not,  how- 
ever, have  disentitled  him  to  recover  unless  it  w.ts  such  that  but  for  the 
neplij-'ence  and  want  of  ordinary  care  and  caution  the  misfortune  would 
not  have  happened,  or  if  the  defendant  nii^ht  by  the  exercise  of  caution 
on  his  part  have  avoi<lcd  tiie  conseijuences  of  the  nejrlect  or  carelessness 
of  tlie  ]>laintiff.  This  appears  to  be  the  result  dcducible  from  the  opinion 
of  the  judtjes  in  the  case  of  Jiiittrrjirld  v.  /'orrrsfrr.  JSrldt/r  v.  77ir  (iranil 
Jiinrtioii  Itiiihrtiii  Co..  Diirirx  v.  Mnini.  and  Jhnrrll  v.  'I'lir  (Trnrnil  Strum 
Niiriijiition  Cd." 

Mt-ntiticatioii  The  ])rin('iples  of  the  law  of  contrihutoiy  negligence 

oi  pnssen-.riii   ^ygj-g  ^|;  (,j^f>  ihue.  extended  in  a  wav  which  was  the  suh- 

puhllc  »0IlVt\- 

:ni.,-  wifi,  jeet  of  much  adverse  criticism.     It  was  held  (/.)  that  a 

passenger  in  a  puhlic  conveyance  so  far  idinitilied  himself 
witli  the  owner  of  the  conveyance  and  his  servants  that 
in  an  action  hy  him  in  respect  of  i)ersonal  injuries 
alleged  to  have  heen  caused  hy  the  negligence  of  a  third 
person,  the  defendant  was  entitled  to  rely  on  any  negli- 
gence on  tlu;  part  of  the  owiut  of  tlu;  conveyance,  or  his 
servants,  which  contriiiulcd  to  the  happening  of  the  acci- 
dent. Ill  IHHH  the  point  caiuc  uji  foi-  the  consideration 
of  tlie  House  of  Tiords.  A  collision  occurred  hetween 
two  steamships  through  the  fault  or  default  of  the 
masters  and  crews  of  both.  Two  persons  on  hoard  one 
of  the  ships,  neither  of  whom  had  anything  to  do  with  the 

(J)  h  C.  U..  X.  S.  .')7.<. 

(Xr)  Thorogwxl  v.  llrtfaii,  8  C.  W.  1 1 '> ;  Armslvoiirt  v.  Lnucathirr  ntiri 
YorkM/nir  J{ailwn>i  Co.,'  I..  U.,  10  K\c.  47. 


IN  CASES  OF  TORT CI VI LITER.  311 

neglif^ent  navigation,  were  drowned.  It  was  held  (/),  over- 
ruling the  two  cases  just  referred  to,  that  the  deceased 
persons  were  not  so  identified  in  respect  of  negligence 
with  those  navigating  the  ship  that  they  had  been  on,  as 
to  disentitle  their  representatives  from  recovering  in  an 
action  against  the  owners  of  the  other  ship. 

In  that  case,  as  in  the  two  decisions  which  it  over-  In  the  case  of 
ruled,  the  injured  persons  w^ere  adults,  and  on  that  "'^^°''*°- 
ground  there  may  be  a  distinction  between  those  cases 
and  cases  where  the  injured  person  is  an  infant.  As 
where  the  plaintiff,  a  child  of  five  years  old,  being  on  a 
railway  in  the  care  of  his  grandmother,  was  knocked  down 
and  injured  b}'  a  train  of  the  defendants.  The  accident 
was  partly  due  to  the  defendants'  negligence  and  partly 
to  the  negligence  of  the  grandmother,  and  it  was  held  by 
the  Court  of  Queen's  Bench  and  affirmed  by  the  Exchequer 
Chamber,  that  the  plaintiff  was  so  far  identified  with  his 
grandmother  that  her  contributory  negligence  prevented 
his  recovering  any  damages  from  the  defendants  (m). 

A  child  or  person  under  age  may,  according  to  the  Where  person 
circumstances    of    a    case,    be    guilty    of    contributory  luc^ableof 
negligence.      "Where    the    party    injured    was    a   child  taking  care. 
incapable  of  taking  care  of  itself,  and  was  not  under  the 
care  of  any  one  who  was  capable  of  taking  care  of  it,  a 
master  has  been  held  liable  for  injury  caused  to  the  child 
by  the  negligence  of  his  servant,  although  the  child  itself, 
by   its   own   act,   brought   about  the  accident.      Thus, 
w'here  {n)  a  carman,  who  had  charge  of  a  cart,  went  into  ZtjHch  v. 
a  house  and  left  the  horse  and  cart  standing  at  the  door,  ^'"'<^"'- 

(/)  Mills  V.  Armstrong  ;    The  Bcrniiiu,  13  A2)p.  Cas.  1. 

{m\    Waite  v.  North  Eastern  liailwai/  Co.,  E.  Ji.  Ac  E.  719. 

{h)  Lynch  v.  Xurd'ut,  1  U.  B.  29  ;  Lay  v.  Midland  Railway  Co.,  34  L.  T. 
Hep.  30.  But  see  Lyyo  v.  Xcwhold,  9  Exc.  302.  In  Abbott  v.  M'Fie, 
2  H.  ifc  C.  744,  a  child  was  held  guilty  of  contributory  negligence  so  as  to 
exempt  the  defendant  from  liability.  See  also  Manyan  v.  Atherton,  4  H. 
iV  C.  388 ;  which,  however,  was  adversely  commented  on  in  Clar/c  v. 
Chambers,  3  Q.  B.  D.  327.  Crocker  v.  Banks,  4  Times  L.  Bep.  324,  was 
an  action  by  a  girl  of  seventeen  who  was  injured  while  working  at  a 
dangerous  macliiue  for  the  defendants,  through  having  omitted  to  put  on  a 
mask  provided  for  her.  The  Court  lield  it  was  not  negligence  ' '  for  a 
girl  of  her  age"  to  have  omitted  to  put  on  the  mask  on  the  occasion  when 
the  accident  happened. 
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Who  is  the 
master  of  tlie 
servant  Jninjj 
the  dania>'f  r 


without  liny  one  to  take  care  of  tlieni,  for  about  half  an 
hour,  and  durin<^  his  absence  a  cliikl,  under  seven  years 
of  ai;e,  ^'ot  upon  it,  and  another  boy  led  the  horse  on, 
whereby  the  child  was  thrown  down,  run  over,  and  his 
le^'  broken  :  it  was  held  that  the  carman's  master  was 
liable  for  the  dama<:];(s  sustained  by  the  child,  although 
the  child  was  a  trespasser  and  i-onlributed  to  the  niisciiief 
l»y  his  own  act;  the  jury  havinj;  found  tliat  lie  merely 
indulf^ed  the  natural  instinct  of  a  child  in  amusing 
himself  with  the  empty  cart  and  dcserti'd  horse. 

Tlie  ditliculty,  however,  which  arises  in  cases  of  tin's 
sort  is  not  so  much  in  ascertainin<];  the  law  as  in  apply- 
ing it  to  the  circumstances  of  each  particular  case,  and 
ascertaining  nho  in  to  be  regarded  as  the  master  in  each 
case,  for  it  is  obvious  that  the  liai)ility  arising  from  the 
relationshij)  of  master  and  servant  cannot  exist  unless  the 
relationship  itself  exist  {<>).  In  all  cases,  therefore,  of 
injury  by  the  act  of  a  servant,  it  is  most  important  to 
ascertain  in  the  first  place  whose  servant  the  person  was 
who  caused  the  injury  (  />).  And  tlif  answer  to  that 
depends  upon  the  (juestion,  who  had  the  right  of  control 
over  the  servant  at  the  time  when  he  did  the  act  which 
caused  the  injury  (7).      ^VlH•re  a  master  has  entered  into 


(>/_  /tiiKiiirii/l  Miitinfactiir  Von  Srhrihiir  v.  Furmns,  (1893)  A.  f.  H. 
One  lit  tlic-  riiiitriitiiiiis  tliat  wiTf  ovirrulid  in  this  ciLst' was,  that  unthir  tlie 
Mciihant  Shippiu!^  Act,  187G.  tlif  lejfistiied  inana>jiun  owniT  of  a  Kliip  must 
be  lialilc  for  tin-  nc^rlij^cnie  of  the  niasttT  nf  tlie  shiji,  altlioufjli  l)y  charter- 
party  lie  liad  ])art<'<l  witli  the  wholi-  ])oss*'S!iion  and  rontrol  nt  thi-  vesiit-l.  Au 
Art  lit  I'arlianii'iit  may  havr  tlii'  ctrcct  of  niakiii;:  a  pur-mi  rrspmisihlt'  fur  tlio 
act.s  iif  anotlirr,  altlimi^'li  tlic  two  p('rsoii>  do  imt  stand  to  laih  other  in  tin; 
ri'hition  of  master  and  servant ;  as  in  the  eaite  ol  Metropolitan  eal>  ]iropriet4)r.H 
and  ial>  drivers  See  Kftii  v.  I/mri/,  (1894)  1  1^.  U.  '2'.)'!,  and  otiier  casex, 
cited  mil,,  I).  'JS.S,  n.  (/.;. 

(/»)  In  these  cases  tlie  law  does  not  recognize  a  several  liability  in  two 
principals  who  are  nnconnerted.  Two  ]iersons  may  be  jointly  liable  as 
masters,  bnt  not  separately.  .So  that  if  thev  are  nnconnected,  it  IoUowh 
that  if  one  ill  lialile.  the  other  is  not.  /.ninjlirr  V.  /'umfii,  ')  U.  A:  ('.  ')47; 
lliulir  V.  J.uiiduH  mill  Xiifth   Jl'iiifmi  Jlm/ivtiif  Co.,  I    Kxc.  '.'I  I. 

!i/)  IhiHovoh  V.  l.miiij  ir/iiirtuii  mnl  Itmni  ('i)ii.i(riir(iiiii  Si/iitiirotr,  (IHJI.'l) 
1  H.  h.  029.  'I'hat  was  an  action  against  the  owners  ot  a  crane  who  had 
lent  it,  with  a  man  to  work  it,  to  a  wliar(in;:er.  Uowen,  L.  J.,  said:  "  Wc 
havp  only  to  omsider  in  whose  employment  the  man  wao  at  the  time  when 
the  actM  I  omplaiiie<l  of  were  done,  in  this  Neiise.  that  bv  the  employer  Ih  meant 
the  jH-rson  who  hax  a  rijfht  at  the  moment  to  contiol  the  doiiij;  ot  the  act. 
That   was  the  test  laid  down  by  ('roniptoii,  J.,   iie.irly  forty  ye.'irs  ago,  in 
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a  written  contract  for  letting  out  his  servant  for  a 
particular  occasion,  the  terms  of  the  contract  (/)  as 
construed  by  the  Court,  will  often  show  whether  it  was 
the  general  master  or  the  hirer  of  the  servant  who  had 
such  a  right  of  control  over  the  servant  during  the  time 
for  which  his  services  were  hired  as  to  make  him  liable 
for  the  negligence  of  the  servant  in  the  course  of  the 
employment.  If  there  is  no  written  contract,  the  nature 
of  the  work  to  be  done  will  probably  afford  evidence  from 
which  an  inference  may  be  drawn,  which  of  the  two,  the 
general  master  or  the  hirer,  had  the  right  of  control  is). 

The  letting  out  of  carriages  and  drivers  has  supplied   Coachmau, 
some  of  the  chief  instances  in  which  this  question  of  the  ^r  horses ^on 
right  of  control  has  arisen.    For  instance,  in  the  ordinary  job,  not 

,  ,  .    -  .  ,  ,     ,    .  servant  of 

case  of  a  person  hn-mg  a  carriage,  liorses  and  driver  {t),   hirer. 
on  a  job,  although  it  is  now  settled  that,  if  in  such  a  case 

Sadler  v.  Hcnloclc  (4  E.  &  B.  570),  in  the  form  of  the  question,  "  Did  the 
defendants  retain  the  power  of  controlling  the  work  ■""  Some  of  tlie  cases  in 
which  tile  doctrine  of  comniou  employment  is  relied  upou  depend  on  this 
question  ;  as  where  the  servant  of  A.,  by  submitting  himself  to  the  control 
and  orders  of  B.,  may  become  pro  hue  vice  the  servant  of  B.,  so  as  to  disable 
him  from  recovering  from  B.  for  injuries  sustained  through  the  fault  of  B.'s 
proper  servants.  See  Johnson  v.  Liiulmy  Sf  Co.,  (1891)  A.  C.  371;  Turner 
V.  Great  Eustern  liaUaaij  Co.,  SH  L.  T.,  N.  S.  431.  It  is  ou  the  ground  of 
want  of  power  of  control  that  an  employer  of  an  independent  contractor  is  in 
general  not  liable  tor  the  acts  of  such  a  contractor  and  his  servants.  But  the 
control  wliicii  an  agent  exercises  on  behalf  of  his  principal  over  the  servants 
employed  by  his  principal  will  uot  necessarily  make  him  responsible  for  the 
acts  of  the  servauts  :  Stuite  v.  CurtwrUjht,  6  T.  11.  411  (agent  of  colliery  not 
liable  for  damage  caused  by  colliers) ;  Kiiisella  v.  HaiiiUto)i.  26  L.  E.,  Ir.  671 
(land  ageut  directing  a  distress  to  be  made  on  behalf  of  landlord,  not  master 
of  bailiff). 

(/■)  ll'alcloel-  V.  Vuifchl,  (1901)  2  K.  B.  .)96  ;  Ahruhurns  \.  Bullock,  8.) 
L.  T.  Rep.  237. 

(a)  Other  matters  may  raise  a  prima,  facie  presuniptiou  of  control  in  cases 
wliere  there  is  no  direct  evidence  :  e.g.,  in  Stables  v.  Eleij,  1  C.  it  1'.  614,  the 
defendant  was  held  responsible  for  the  uegiigeut  driving  of  a  carter  on  the 
grouud  that  liis  name  was  ou  the  cart ;  but  see  the  comments  on  this  case  in 
Siit'dh  V.  liuilcij,  (1891)  2  Q.  B.  403.  So,  too,  the  fact  of  the  defendant  being 
registered  owner  of  a  ship  may  ha  priuiu  facie  exiAenae  from  which  a  jury  may 
infer  that  he  was  the  employer  of  a  man  in  charge  of  the  ship  while  lying  in  a 
dock  :  Uihbs  v.  Ross,  L.  11.,  1  Q.  B.  534.  See  per  Lopes,  L.  J.,  in  liauincoll 
Jluuufactiir  Von  Seheible,  v.  Gtlchrist,  (1892)  1  U.  B.  253.  And  the 
selection  of  a  servant  by  the  defendants,  and  payment  of  his  wages  by  them 
would  also  be  circuuistauces  which,  if  uothiug  else  intervened,  would  be 
strong  to  show  that  he  was  their  servant.  See  Lord  Esher,  M.  11.,  in 
I)onova)t  v.  Lainy  Wharton  and  Down  Construction  Syndicate,  (1893) 
1   U.   B.   629. 

[t)  If  the  horses  are  driven  by  the  servant  of  the  hii-er  he  would  be  lialile  : 
Sammell  v.  TFright,  5  Esp.  263. 
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any  aceiilent  or  injury  lmp])en  to  iv  third  i)erson  throu«i;h 
the  ciirelessness  or  misconduct  of  the  driver,  the  liirer  is 
not,  in  general  (»),  liahle  to  make  compensation  for  such 
injury,  yet  there  was  formerly  considerable  doubt  upon 
the  subject,  and  some  of  the  judges  expressed  opinions 
that  the  hirer  iras  responsible,  as  being  the  (loiiiinHs  pnt 
tempore  (r) ;  and  he  certainly  is,  in  some  respects,  the 
master,  for  he  may  order  the  carriage  to  be  driven  where 
Liiiiiihrr  V.  he  pleases.  The  question  was  argued  at  great  length  in 
Laiiiilur  V.  J'oiiitir  {ir),  where  the  owner  of  a  carriage 
hired  for  tiie  day,  of  a  livery-stable  keeper,  a  pair  of 
horses  and  a  driver,  through  whose  negligence  an  injury 
was  done  to  llu'  plainlitl"'s  horse  ;  and  the  question  was, 
whether  the  owner  of  the  carriage,  or  the  livery-stable 
keeper  who  supplied  the  horses  and  driver,  was  liable  to 
make  compensation  for  the  injury.  The  judges  before 
whom  the  case  was  argued,  ditiering  in  opinion,  they  all 
gave  separate  and  very  elaborate  judgments,  which,  as 
observed  by  Mr.  Justice  Story,  in  his  valuable  work  on 
Agency  (.<•),  "have  exhausted  the  whole  prior  learning 
on  the  subject,  and  on  that  account  should  be  attentively 
studied."  The  L(jrd  Chief  Justice,  afterwards  Lord 
Tenterden,  and  Mr.  .luslii-e  Liltlcdale,  holding  that  the 
owner  of  the  carriage  was  not  liable  ;  and  liayley  and 
Holroyd,  JJ.,  holding  that  he  was.  The  [loint  was  thus 
left  unsettled,  tor  not  only  the  Court  oi  (()ueen's  Bench 
but  the  twelve  judges dilVcrci I  uimii  it  i//).     1 1  again  arose, 

(«;  Till'  liiiiT  mill/  inakf  liiiiist'll  lialile  by  ordt'iiii;^,  siiuctioiiing,  or 
adopting  the  act  of  tin-  <ln\fr :  M' l.iiiiijlilui  v.  J'li/oi ,  I  M.  vV  G.  48,  post, 
p.  ;J32  ;   Ihiiijisx  V.  Urinj,  1  ('.  15.  .')7S,  post,  ji.  :!J1. 

((•)  .Set-  itii-  Heath,  J.,  in  Umh  v.  Striuiiiini,  1  l!.  \  1'.  KIW.  Wliere  .V. 
hired  It.'.s  servant  to  tliatcli  lor  him,  witli  It.'s  as.siiit,  It.  was  lieUl  liable  lor 
/(ri/Z/^r/^r  o|  till- servant.  Jfnt  senible,  he  was  uot  it>v  iiiiuiiipitriice :  JIoliiicn 
\'  thiiiiii,  •!  C.  1!..  .\.  .s.  7!'(). 

{n-j  .')  U.  iV  ('.  .VI7.  And  see  t'/nlrot  V.  Jlroiii/i;/,  12  \\».  114,  where  Sir 
^V.  (irant  held  that  a  joheoachinan  snpplied  witli  carriage  and  horses  was  not 
a  servant  ot  the  ](erson  to  whom  they  were  sup|ilied,  altlmn^li  he  paid  tho 
coiichnian  board  wa^^es.  as  the  contrait  was  with  the  job-master,  and  the 
conchnian  was  a  mi/ijirt  ol  the  contraet,  not  a  juirti/  to  it. 

(x)   Sect.  4.'):i  b. 

(.'/)  •'•'''  /■"'■  I'ord  Wensleydale,  in  (jminnini  v.  Itminll,  (i  M.  A;  W .  .')07. 
In  Uniilij  V.  (tiliK,  1  M.  iV:  JCoi).  |;M,  wiiere  a  similar  ijiiestion  arose  in  an 
action  on  the  ease,  J.ord  ,\l>inger,  ('.  I!.,  hit  it  to  thrjinu  to  say  whether  the 
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and  was  definitely  settled  in  (Jitarman  v.  Biinictf  (z),  in  Quarmmi  v. 
which  the  Court  of  Exchequer,  after  fully  considering  the  '"'"''^^• 
judgments  given  in  Laufiltcy  v.  Pointer,  thought  the 
weight  of  authority  and  legal  principle  was  in  favour 
of  the  view  taken  by  Lord  Tenterden  and  Mr.  Justice 
Littledale,  and  decided  accordingly,  that  the  hirer  was 
iKit  liable.  And  it  was  also  held,  that  the  facts  that  the 
hirer  always  had  the  same  driver,  who  was  the  onl}'  one 
his  master  kept,  and  always  gave  him  a  fixed  gratuity 
and  provided  him  with  a  livery,  which  he  kept  in  the 
hirer's  hall,  and  while  he  was  hanging  up  which  the 
accident  happened,  made  no  difference  in  the  hirer's 
liability. 

The  decision  in  Quarnuui  v.  Burnett  was  followed  (a)  Jones  \. 
in  a  case  where  the  plaintiff  had  been  injured  b}-  the  ^','.pcf/.^f^,o,,- 
negligent  driving  of  a  water  cart  which  was  being  used 
for  watering  the  streets  of  Liverpool.  The  action  was 
brought  against  the  Corporation  of  Liverpool,  who  had 
made  arrangements  with  a  contractor  to  supply  the  driver 
and  horse  for  their  watering  carts.  It  appeared  that 
the  driver  was  paid  b}'  the  contractor,  and  was  not  under 
the  control  of  the  corporation  otherwise  than  that  their 
inspector  told  him  what  streets  to  water,  and  on  this 
ground  the  corporation  were  held  not  to  be  liable  for  the 
driver's  negligence. 

po.stillious  were  actiug  as  the  servants  of  the  owner  of  the  chaise,  or  of  the 
hirer,  and  said  it  always  appeared  to  him  that  tlie  (iueeu's  Beiuh  pursued  an 
erroneous  course  in  Lauf/licr  v.  I'oiiitcr.  when  they  aHowed  the  question  to 
be  discussed  as  a  question  of  law.  And  see  M'Litui/JiIiu  v.  Fnjor,  4  M.  k 
G.  48,  post,  p.  332. 

(;)  6  M.  i:  W.  499.  And  see  Fenion  v.  CHij  of  DnhUn  Steam  I'uckei  Co., 
8  A.  &  E.  835,  where  the  owner  of  a  ship,  who  let  it  by  charter-jjarty, 
whereby  he  agreed  to  find  seamen,  was  held  lial)lo  for  theii-  negligence ;  and 
l)ctt)i  V.  IIo;/>/,  10  Bing.  34o  ;  IkihjiU  v.  Ti/rcr,  28  L.  J.,  Q.  B.  52.  In 
Itcx  V.  Hai/doti,  7  C.  &  i'.  445,  it  was  held  that  the  driver  of  a  glass-coach, 
having  stolen  a  purse  from  the  hirer,  could  not  be  convicted  of  larceny 
Ks  a  serra/tt,  so  as  to  be  liable  to  the  punishment  for  the  aggravated 
offence  nuder  7  i5«:  8  Geo.  4,  c.  29,  s.  46,  but  was  guilty  of  simple 
larceny  only. 

(a)  Jo)ies  v.  Coi-puratio)i  of  Liverpool,  14  Q.  B.  D.  890.  The  dictum  of 
Grove,  J.,  in  this  case  that  the  lial)ility  would  have  been  different  if  the 
servant  had  not  been  lent  for  reward  was  disapproved  of  In"  the  Court  of 
A])peal  in  I)onorun  v.  Lainq  Whurtou  and  Down  Construction  Sijndicate, 
(1893)  1  Q.  B.  629. 
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J>ui  wliL'ie  (/')  tlie  owner  of  a  c-iuTia;^e,  horses  and 
harness,  was  siii)plitHl  wiih  a  driver  by  a  Hvery  stable 
keeper,  and  provided  his  own  livery  for  the  driver  who 
had  driven  for  him  continuously  for  six  weeks,  it  was 
held  that  there  was  evidence  for  the  jury  that  on  the 
occasion  when  the  accident  happened  to  the  plaintiff, 
which  was  the  cause  of  the  action,  the  driver  was  acting 
as  the  servant,  not  of  the  livery-stable  keeper,  but  of  the 
owner  of  the  carriage. 

And  so  where  ('•)  colliery  owners  agreed  with  a 
contractor  that  he  should  sink  a  sliaft  for  them,  and 
that  they  should  provide  him  with  an  en^'ine  and  an 
engineer  (whom  they  employed  ami  paid)  to  work  it.  it 
was  held  that  they  were  not  liable  for  the  engineer's 
negligence  whereby  the  plaintitY  was  injured  because, 
though  the  engineer  was  their  general  servant,  3'et  being 
under  the  orders  and  control  of  the  contractor  at  the 
time  of  the  accident,  he  was  acting,  not  as  their  servant, 
but  as  the  contractor's  servant. 

And  as  ever  since  (jituniKin  v.  Jhinntt  it  has  been 
considered  settled  law  that  one  employing  another 
is  not  liable  for  his  collateral  (<l)  negligence  unless 
the  relation  of  master  and  servant  existed  between 
tlicm,  a  person  employing  a  contractor  to  do  work  is 


(A)  JoHni  V.  Srullaid,  (1898)  2  (J.  IJ.  oGo. 

{<■)  Jioinkr  V.  ir/iitr  MoH»  CoUurif  Co.,  2  C.  V.  D.  'JOo :  loli..we<l  in 
iJotwiiiii  V.  J.niiif/  WhiiituH  mid  Jhuii  Coimliiirlion  Si/iidia/tt,  (18'.i;j) 
1  H.  U.  G2!l,  will  re  Uie  owners  ot  a  <  rane  who  liad  lent  it.  with  a  er.inenian. 
to  a  «harliii;,'er.  were  liel<l  to  lie  nut  ropnn-ilile  lor  tlie  iie;rli^'enie  of  thi 
eranenian  wliile  under  the  control  n|  the  wliartingi-r.  In  (iihiim  v.  r/y</, 
Xnviiiiiiioii  TiiixtitK,  2.)  Ct.  Sess.  Cns.  (Fourth  Ser.,  1021.  the  defendant- 
under  somewhat  similar  eirfumstnnees  were  held  not  t4)  have  partwl  witli  tin 
eontrol  of  a  eianeman  whom,  with  a  enine.  they  had  lent  to  a  stevedore  li>r 
the  purpose  of  unliiadin);  a  ship,  and  on  this  ;n'onnd  were  held  lialde  tor  tin 
cmneman's  ne;,'li;renee. 

[d)  Sunn  times  i  ailed  "casual"  negliffenee  :  I'lrhnrd  \.  Smith,  IOC.  H., 
N.  .'s.  17(1.  In  llaidiikr,-  V.  Idh  IhHtnrt  Coiniril,  (ISiXil  1  (j.  H.  Xl't, 
I.imlley,  I,.  J.,  relers  an  an  instance  of  casiud  ne^rligence  to  Jtirdir  v.  London 
and  y'oith  U'iMttin  /itii/iim/  Co.,  4  K\c.  2JI,  where  the  defendants  employed 
n  contnietor  to  l)uild  a  hridp-,  and  oue  nf  the  contractor's  workmen  carelessly 
U-t  a  stone  fall  on  the  |ilainti(V,  ami  tlie  defendanf.s  were  held  not  liable.  See 
I'taiDoii  \.  (or,  2  ('.  r.  !•.  .'«•!•.  Se*-  also  .is  to  thi-  meaninjr  "f  <a«ual  or 
collateral  negligence  the  judgment  ol  .Smith,  L.  J.,  in  J'udi;/  v.  U'lmhlidou 
Urban  ]h»U>ct  foimal,  (1899)  2  (I  15.  72. 
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not  liable  for  the  negligence  of  that  contractor  or  his 
servants  (e). 

So  the  owner  of  a  ship  who  employed  a  master 
stevedore  (./')  to  execute  the  work  of  unloading  the  vessel 
was  held  not  liable  for  the  negligence  of  a  man  employed 
by  the  stevedore,  though  the  man,  being  one  of  the  crew, 
was  the  defendant's  general  servant.  The  owner 
exercised  no  control  over  the  work,  but  left  it  all  to  the 
stevedore,  who  did  not,  in  any  sense,  act  as  the  owner's 
servant. 

A  labourer,  particularly  skilful  in  making  drains, 
who  was  employed  to  cleanse  a  drain  for  the  defendant, 
who  paid  him  five  sliillings  for  the  job,  was  held  not  to 
be  a  contractor,  and  the  defendant  was  held  liable  for 
injuries  caused  through  the  labourer's  negligence  (//). 

And  an  attorney  has  been  held  not  to  be  a  contractor 
in  this  sense,  and  therefore  his  client  was  held  liable 
to  an  action  of  trespass  w'hen  a  ca.  sa.  was  set  aside  (/O. 

Thus,    too,    where    a    butcher    bought   a    bullock    in   Butcher 
Smithfield  Market,  and   employed  a  licensed  drover  to  ^njith-lie"^ 
drive  it  home,  and  the  drover  employed  a  boy,  through  drover. 
whose   negligence    the   bullock    injured    the   plaintift"'s  'i^%«"  v. 
property  ;  it  was  held,  that  the  butcher  was  not  liable,  as 
the  drover  exercised  a  distinct  calling,  and  the  bo}'  who 

{e)  Lord  Blackburn  in  iJalton  v.  Angus,  6  App.  Cas.  740.  Thi.s  general 
statement  is  subject  to  other  principles  of  law  ;  see,  post,  p.  320. 

(/)  Mafrcoj  v.  Carrie,  L.  R.,  6  C.  P.  24.  In  questions  arising  between 
a  sliipowner  and  charterer  a  stevedore  may  sometimes  under  the  charter-partv 
be  considered  the  owner's  servant:  Sack  v".  Ford,  32  L.  J.,  C.  P.  12  ;  13  C.  B.", 
X.  S.  90;  moris  v.  JJest,  68  L.  T.  Rep.  76.  But  the  master  of  a  general 
ship  has  been  held  not  liable  to  the  owner  of  goods  for  the  damage  done  to 
them  by  the  careless  stowage  of  a  stevedore  appointed  by  the  charterer,  but 
paid  by  and  to  act  under  the  captain's  orders,  the  stevedore  not  being  the 
servant  of  the  master  ;  though  the  master  might  make  himself  liable  for  the 
stevedore's  acts  by  interfering:  Blaikic  v.  Stembridrie,  6  C.  B.,  X.  S.  894. 

{(j)  Sadler  v.  Hcnlock,  4  E.  &  B.  570.  As  to  how  far  a  landlord  is  liable 
for  the  acts  of  men  sent  in  to  repair  a  well,  see  Mills  v.  Holtou,  2  11.  &  X. 
14.  In  8ere)idat  v.  Sais.se,  L.  R.,  1  P.  C.  152,  the  defendant  employed  two 
bands  of  Indians  to  clear  his  ground  of  weeds  and  brushwood.  By  their 
negligence  a  lire  kindled  by  them  spread  to  the  plaintiff's  land  and  burnt 
his  house.  It  was  proved  in  evidence  that  the  defendant  interfered  with  the 
work,  and  directed  the  Indians  as  to  the  mode  in  which  it  was  to  be  performed, 
and  he  was  accordingly  held  responsible  for  their  negligence. 

[h)  Collett  V.  Foster,  2  II.  &  X.  356;  see  Freeman  v.  Bosher, 
13  Q.  Ji.  780. 


818  I.lAltll.lTY    OV    MASTKU    FOi:    A<  TS    OF    SERVANT. 

civuseil   the  niisfhit'f  was  hia  servant,  not  the   servant  of 

Bapsoti  V.  the  buti'lier  (/).     And  so  wliere  a  hiiikler  was  employed 

to  make  certain  alterations  at  a  club-house,  including  the 

preparation  and  lixinj];  of  certain  fjjas-littinfijs,  to  do  which 

he  made  a  sub-contract  with  a  f]fas-titter,  through  the 

neglif^ence  of  wlioni.  or  his  servants,  the  gas  exploded 

and  injured  tin*  i)laintitY( /),   the   builder  was  held  not 

liable,  as  the  relation  of  master  and  servant  did  not  exist 

between  liini  and  the  party  causing  the  injury  (/r). 

Kmpl..y»TV  But  though  it  is  the  employer's  power  of  control  that 

works.".'tr.,*"     differentiates    the    position    of    servant    from    that    of 

<!.>*•>  not  milk.'    independent  contractor,  the  employer  may  nevertheless 

hUsenimt.        reserve  to  Inmself  by  contract  general  rights  of  watchmg 

the   progress  of   the  works    which    the   contractor   has 

agreed  to  carry  out  for  him,  of  deciding  as  to  the  quality 

of  materials  and  workmansliip,   of  stopping  the  works 

or  any  part    thereof  at  any  stage,  and   modifying  and 

altering     them,     and     of     dismissing     disobedient     or 

incompetent  workmen  employed  by  the  contractor,  and 

yet  he  will  not  thereby  render   himself  liable  to  third 

persons  for  the  negligence  of  the  contractor  in  carrying 

out  the  works  {/). 

(i)  Millii/dii  V.  jrrdi/r,  12  A.  &  E.  737.  In  this  case,  Littledule,  J., 
^t4lte<l  tlint  lie  retiined  tlu'  opinion  he  liad  oxpiLssed  in  Luiir/Iirr  v.  I'ointrr. 
iifc  Mm (ill  V.  Tn,i,„rl<-ii,  \  (i.  IJ.  29S.  And  s.e  IL  v.  Hvij,  2  C'arr.  &  K. 
'.»H.3,  wlitTP  it  was  licld  tliat  ;i  drover  was  a  hailcc.  and  not  a  men-  servant  of 
tlie  ])<  r.son  wlio  iinitloyi'd  liiin.  and  tlifnlorc  that  having  sohl  some  pi}js 
intru!it4-d  to  liim  and  aiocondiil  witli  tlie  money,  he  eonid  not  be  couvict*'d 
of  larei'ny.     lie  had  no  orif/iiifti  intention  of  >tealin;r  tlie  jnps. 

ij)  Insnch  a  rase  the  gas-fitter  i>*  lial)le  to  tlio  person  injun?d:  J'mri/  v. 
.Sinit/i,  4  V.  V.  1).  .12.). 

a-)  Itapnoii  v.  riihitt,9  ^\ .  \  W.  710.  See  f/iii/fntd  v.  yirfiofh,  9  Exc. 
702:  CiithtHii.-,n  v.  I'lii-yoiis,  \1  ('.  H.  :W\.  In  M'Knni  v.  /tultoii,  I  Ir. 
(\  I,.  Kep.  .'{77,  a  person  emiiloyed  to  ri'inove  dust  was  held  to  he  a  senant, 

and  not  a  eontraetor.  and  tl iiiployer  was  held  liable  for  an  ateident  eause<l 

by  a  Imiji  left  in  the  street.  I{<niJlni;ii  v.  Mnriii;/,  s  A.  \-  E.  109,  whs  a 
east'  in  wliieh  the  ipiestion  simply  was  whether  there  whs  ovidi  nee  to  p<»  to 
the  jnry  that  the  men  whose  ni').'rij;enee  was  r<miplaine<l  of  were  the  servant-s 
of  the  'defendant  or  whether  the  master  porter  who  l)ron;:ht  them  was  an 
inde|Mndent  r..nlrartor.  In  Itln/.r  v.  Il'o,,//,  (l«i»Si  2  (^  II.  »2«,  the 
deiendant  was  hild  not  to  lie  liable  tor  the  nejjli^rence  of  a  skille<l  ]ilunibcr 
whom  he  calle<l  in  to  mend  a  leaky  cistern. 

(/)  Hrfflir  v.  Loiiiluii  mill  yoit/i  Wmtrni  liaUirai/  Co..  4  Exe.  244  ;  SlirrI  v. 
SoHf/i  J-lii.il, III  Uaihinii  Co.,  16  C.  K.  o.JO;  ilaiilalrr  v.  Idlr  Dintnef 
Council,  (1H96)  1  (J.  11.  335.  Sff-  also  (ilotrr  v.  London  and  North 
ll'i$ler»  Jtailuaij  Co.,  5   Exc.  06.      In   Criip  v.  Thoma*,  ^3   I,.  T.  7o6,  the 
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So  again,   commissioners   of   a  navigation,   who  had   .i'l'i'  v. 
entered  into  a  contract  with  a  person  to  do  certain  works,      "i'^'-'^"  ■ 
were   held   not  Kahle   for   an   injury   arising  from   the 
imperfect  performance  of  part  of   tliose  works,  as  the 
contractor  was  not  their  servant  {m). 

So  in  another  case(n),  where  a  raihvay  company  K^'iif/htw 
entered  into  a  contract  with  A.  to  construct  a  portion 
of  their  Hne.  A.  contracted  with  B.,  who  resided  in 
the  country,  to  erect  a  bridge  on  the  hne.  B.  had  in  his 
employment  C,  who  acted  as  his  general  servant  and  as 
a  surveyor,  and  had  the  management  of  B.'s  business  in 
London,  for  which  he  received  an  annual  salary.  B. 
entered  into  a  contract  with  C,  by  which  C.  agreed  for 
40Z.  to  erect  a  scaffold,  which  had  become  necessary  in 
building  the  bridge ;  but  it  was  agreed  that  B.  was  to 
provide  the  requisite  materials,  and  lamps,  and  other 
lights.  The  scaffold  was  erected  upon  the  footway  by 
C.'s  workmen,  and  a  portion  of  it  improperly  projected, 
and  owing  to  that  and  the  want  of  sufficient  light,  D. 
fell  over  it  at  night  and  was  injured  ;  but  it  was  held  that 
D.  could  not  maintain  an  action  against  B.  for  the  injury 
thus  occasioned;  even  though,  after  the  accident,  B.  had 
caused  other  lights  to  be  placed  near  the  spot  to  prevent 
a  recurrence  of  similar  accidents. 

Again,  where  certain  commissioners  (o)  had  contracted   orerton  v. 
with  A.  for  all  the  paving  required  in  a  certain  district, 
and  A.  contracted  with  B.  to  lay  down  a  certain  portion 
of  it,  and  B.'s  workmen  left  some  paving  stones  at  night 
in  such  a  position  as  to  constitute  a  public   nuisance, 


Freeman. 


power  of  the  trustees  and  managers  of  a  parish  school  to  appoint  and  dismiss 
a  teacher  was  held  not  to  make  her  their  servant,  so  as  to  render  them  liable 
for  her  negligence  while  engaged  in  teaching,  as  the)'  had  no  control  over  her 
so  as  to  be  able  to  direct  her  what  to  do  or  what  not  to  do  in  the  dailv 
manaffement  of  the  school. 

im)  Allen  V.  Haija-ard,  7  Q.  B.  960 ;  see  Clatjards  v.  Dethick,  12  Q.  B. 
439 :  and  the  American  cases  of  Loicell  v.  Boston  and  Lowell  Bailroad 
Corporation,  2Z  Pick.  24 ;  Stone  v.  Cheshire  Eatlroad  Corporation,  19  Xew 
Hamps.  liep.  427;  Blake  w  Ferris,  1  Seld.  49,  62  (ISol)  :  Hillianl  v. 
Richardson,  3  Gray,  349  (1855),  in  the  last  of  which  are  two  elaborate 
judgments.     Kelly  \.  Mayor  of  New  York,   1  Kerman,  482  (1854). 

(m)  Eniyht  v.  Fox,  5  Exe.  721. 

(o)   Overton  v.  Freeman,  11  C.  B.  867. 
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(frrrton  v. 
Frtrinaii. 


Liability  of 
tow  for  in-jrli- 
pt'noe  of  tu}r. 


Liability  of 
British  master 
for  acts  of  ser- 
vant abroad. 


When  em- 
ployer is  liable 
for  acts  of 
contractor. 


I'nluwfiilneH!* 
of  act  con- 
trniteil  to  be 
done. 


and  tho  })liiintirt"  Unuhk'il  over  them  whilst  on  foot ;  it 
was  held,  that  A.  was  not  liable  to  an  action  at  the  suit 
of  the  piaintitY.  as  tlie  injury  was  not  caused  by  ///.s' 
workmen. 

No  j^eneral  rule  can  be  laid  down  as  to  the  liability 
of  a  vessel  in  tow  for  a  collision  bet\veen  it  and  a  third 
vessel  occasioned  by  the  nefrlifrence  of  those  on  board  the 
tug.  Whether  the  relation  of  master  and  servant  exists 
between  the  owners  of  the  vessel  in  tow  and  the  crew  of 
the  tujj;,  so  as  to  make  the  former  liable,  depends  on  the 
circumstances  in  each  case  (]>). 

It  \vould  seem  that,  accordinpj  to  the  law  of  Spain,  where 
a  servant  commits  a  wrongful  act,  the  wrong  is  not  im- 
puted to  the  master,  and  therefore  where  a  British  ship 
damaged  a  pier  in  Spain,  it  was  held  that  the  owners 
could  not  be  rendered  liable  by  the  application  of  the 
principles  of  English  law  ;  James,  Ij.  J.,  observing,  "  If  I 
take  my  servant  abroad  with  me  to  drive  my  carriage  I 
do  not  take  the  maxim  rvxixnuJcat  xiiju-rior  with  me  "  (7). 

The  general  rule  l)eing  that  a  person  employing  an 
independent  contractor  is  not  lial)le  for  the  negligence  of 
that  contractor  or  iiis  servants,  reference  may  now  be 
made  to  cases  in  wiiicli  tli«^  negligence  of  such  a  contractor 
or  his  servants  will  im[)ose  a  lial)ility  on  his  employer. 

In  the  first  place  if  the  act  contracted  to  be  done  be  in 
itself  unlawful,  the  employer  will  not  escape  liability  by 
agreeing  with  some  one  to  do  it  for  him.  As  where  the 
defendants,  without  having  any  power  or  authority  to 
break  \\\)  streets,  employed  contractors  to  do  it  for  the 
purpose  of  laying  down  gaspipes,  and  the  plaintiflf  fell 
over  a  heap  of  stones  h^ft  by  th(^  contractors  and  hurt 
herself,  the  defendants  were  held  liable  (/). 


(;;)  The  Qmekntrp,  15  P.  I).  196,  and  sec  The  Huff  Mi  mini  and  (he 
Aitttriiliau.  (IHOfi  1'.  2T.I.  AVIiere  there  wa.n  a  pilot  on  hoard  the  tow,  and 
the  tnjr  collided  with  another  vessel,  the  tug  was  liild  liable:  The  Man/,  .'> 
P.  Div.  II;  and  the  tow  also  in  Thr  Snii/Knm,  .'>  P.  Div.  J 11.  Sre  the 
American  case  of  Sproii/ \.  llrmmiiiijwni/,  II  I'iik.  71. 

(yj    Thr  Moyhiim,  1  I'.  Div.  I(l7. 

\r)  Kllui  V.  ShrffirM  Gii»  f'u.,  -1  K.  A:  U.  767.  See  .S,ul/,r  v.  JInilork,  4 
E.  k  B.  .')70  :  JlM.r  v.  Thn>'(,  3'2  L.  J.,  Exc.  188.     In  J'ir/.ard  v.  .Smith,  10 


IN    CASES    OP    TORT — CIVILITER.  821 

Again,  the  employer  ma}',  by  personal  interference  with  i-iabilit}-  ot 
the  workmen,  adopt  their  acts  and  so  render  himself  liable  Ji"rsonar  '""^ 
where,  ordinarily,  he  would  not  be  so.  As  in  the  case  of  interference. 
Burgess  v.  Gra)/  (s),  in  which  it  appeared  that  the  defen- 
dant was  the  proprietor  of  some  newly-built  houses  which 
he  had  employed  P.  to  build  for  him,  and  P.  in  forming 
a  drain  from  premises  belonging  to  the  defendant  at  the 
back  of  the  new  houses  to  the  common  sewer,  had,  by  his 
servants,  caused  a  quantity  of  gravel  to  be  deposited  by 
the  roadside.  The  drain  being  finished,  P.  employed  a 
person  to  carry  away  the  gravel,  and  paid  him  so  much  a 
load,  which  he  charged  to  the  defendant,  but  the  person 
so  employed  left  some  on  the  road,  and  the  plaintiff, 
whilst  driving  along  the  road  in  the  evening,  ran  upon 
the  gravel  left  in  the  road,  was  upset  and  was  injured. 
The  defendant's  attention  had  been  called  to  the  gravel 
left  in  the  road  by  a  policeman,  and  he  had  promised  to 
remove  it  as  soon  as  he  could,  and  after  the  accident  had 
said  it  was  caused  by  the  plaintiff's  carelessness.  On  the 
part  of  the  defendant,  it  was,  amongst  other  things,  con- 
tended, on  the  principle  of  (Jnavtnan  v.  Burnett,  that  he 
was  not  liable,  as  he  had  employed  a  contractor  ;  but  it 
was  nevertheless  held  that,  under  the  circumstances  of 
the  case,  he  was  liable. 

In  that  case  no  precise  contract  for  the  work  was  proved, 
nor  was  it  shown  that  P.  was  employed  to  do  the  work 
personally,  the  mode  of  doing  it  being  left  to  his  judgment 
and  discretion.  And  in  the  absence  of  evidence  to  show 
that  the  defendant  had  parted  with  all  control  and 
authority  in  the  matter,  "  it   must   be  assumed,"  said 


C.  B.,  N.  S.  470,  it  is  said  that  the  rule  as  to  the  uon-liabilitj*  of  an  employer 
for  the  acts  of  an  independent  contractor  is  inapplicable  to  cases  "  in  which 
the  act  which  occasions  the  injury  is  one  which  the  contractor  was  employed 
to  do." 

(s)  1  C.  B.  578.  The  defendant  in  this  case  was  held  liable  partly  on  the 
ground  that  it  did  not  appear  that  he  had  parted  with  the  whole  control  of 
the  work,  and  partly  on  the  ground  that  he  had  sanctioned  and  adopted  the 
act  of  the  person  who  placed  the  gravel  in  the  road.  It  is  on  the  latter 
account  that  it  is  cited  in  the  text.  See,  however,  Kmglit  v.  Fox,  h  Ex.  721, 
ft))li\  and  see  also  the  cases  of  trespass,  ^m.s?. 

M.S.  21 
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Lefjiil  duties 
of  t'liiployer  to 
thinl  j)»r-ons. 


SUtutory 
duty. 


r>uti)'<t  t<> 

ersMiiiH  11 
i^'hwnyii 


Cresswull,  J.,    "  lluit  lu;  iuloi)tcil  all  lliiit  was  iloiie  by  i'. 
in  civnyiiifj;  on  the  work." 

And  ii;4iiin,  an  eniployor  ciinnot,  by  employing  a  con- 
triii'tor,  get  rid  of  his  own  duties  towards  other  people, 
whatever  those  duties  nuiy  be.  In  a  case  already  referred 
to  (0,  Lord  J3lackliinn  used  these  words  :  — 

"  EviT  since  Qutinnuii  v.  Hiirnett,  it  has  been  consiilorod  settled  law  tlmt 
one  enii>loyintr  another  is  not  liable  for  his  collateral  negligence,  unless 
the  relation  of  master  and  servant  existed  between  them.  So  that  a 
person  employing  a  contractor  to  do  work  is  not  liable  for  the  negligence 
of  that  contractor  or  his  servants.  On  the  other  hand,  a  person  causing 
something  to  l-)e  done,  the  doing  of  which  ca.sts  on  him  a  duty,  cannot 
e>eape  from  the  responsibility  attaching  on  him  of  seeing  tlial  duty  per- 
tormeil  by  delegating  it  to  a  contractor.  He  may  bargain  with  the 
contractor  that  he  .shall  perform  the  duty,  and  stipulate  for  an  indemnity 
from  him  if  it  is  not  performed,  but  he  cannot  thereby  relieve  himself 
from  liability  to  those  injure*!  by  the  failure  to  perform  it." 

A  duty  on  the  employer  which  lie  cannot  get  rid  of  ])y 
contracting  for  its  performance  by  someone  else  may  he 
one  imposed  directly  by  statute.  As  where  {u)  a  statute 
imposed  on  the  defendants  the  duty  of  building  a  bridge 
wliich  would  open  to  let  vessels  pass,  and  they  employed 
a  contractor  who  built  a  bridge  that  would  not  open  as  the 
statute  required,  whereby  the  plaintiff  was  injured,  the 
defendants  were  held  liable.  So,  too,  where  a  statute 
authorized  tlie  owner  of  a  house  to  make  a  cutting  in 
a  road  for  the  purpose  of  making  a  drain  and  by  a 
subsequent  section  imposed  on  him  the  duty  of  lilling 
u])  tlie  cutting  properly,  and  he  ('mj)lovcd  a  contractor 
to  make  the  drain,  whose  workmen  neglected  to  fill  up 
tlie  cutting  properly,  llic  owium-  of  the  house  was  held 

liable  (/•). 

other  instances  of  duties  from  wliich  an  employer  of  a 
contractor  cannot  free  himself  are  those  which  he  owes  to 


(/)  Unllnu  V.  AnptiK,  G  App.  Cni.  740.  8*20. 


1(1     jffiiififi    V.    yirifffntf    1/    ^ii'if.    X'li^.    i^v/.    i*M.'. 

(m)    J/')lr  V.  •Sif/iiii//ioiinir  mid  •S/irrnirss  /{iiihciijf  (,'(>.,  G  H.  \'  N.  48S. 
(r)   (jiiiif  V.  I'lil/rii, .')  n.  k  S.  H70.      In  U'mt  Hidnif/ and  Grimnliif  Jinilua^ 
Co.  V.  h'lthfirU  Lornl  Jloiird,  .'<■'{  F,.  J..  M.  ('.  1 71,  n  titiitufory  dtity  was  inipow 


poi»e<l 


t</,\,     99    ttht  firm    itfilfll    JUJUfft^    .|i»    It,    o.t    .It.    ^     .    I  f  'I ,  it  f^l.l  I  lll'ii  f    ,HII>     .1  *i:^  IIIIJH/rMII 

on  H  riiilwny  company  of  making  good  all  ilnniage  done  to  a  road  which  they 
niigl't  "  )I!m'  or  interfere  with"  in  making  a  railway,  and  thev  were  therefore 
li<  Id  lirtldi-  for  damage  done  hy  the  contractor  whom  they  employed. 
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persons  lawfully  passing  along  a  highway,  or  a  place 
which  may  be,  and  to  his  knowledge  probably  will  be 
used  by  persons  lawfully  entitled  so  to  do  (tr). 

Thus  (x)  the  occupier  of  the  refreshment  room  at  a 
railway  station  was  held  liable  for  an  injury  caused  by 
the  trap  of  his  coal-cellar  l)eing  negligently  left  open  by 
the  servants  of  the  coal-merchant  who  had  been  delivering 
coal  there. 

So  a  person  maintaining  a  lamp  projecting  over  a 
highway  for  his  own  purposes  is  bound  to  maintain  it  so 
as  not  to  be  dangerous  to  passengers,  and  if  it  causes 
injury  owing  to  want  of  repair  it  is  no  answer  on  his  part 
that  he  employed  a  competent  person  to  put  it  in  a  safe 
state  of  repair  (//). 

And  a  person  interfering,  though  under  statutory 
authority,  wath  a  highway,  is  under  the  duty  of  taking 
care  that  what  is  being  done  on  the  highway  shall  offer 
no  dangerous  obstruction  to  the  public.  A  district 
council  (z)  employed  a  contractor  to  make  up  a  road,  and 
in  carrying  out  the  work,  he  negligently  left  on  the  road  a 
heap  of  soil  unlighted  and  unprotected.  A  person  walking 
along  the  road  after  dark  fell  over  the  heap  and  was 
injured,  and  it  was  held  that  the  council  was  liable  because, 
from  the  nature  of  the  work  which  they  had  employed  the 
contractor  to  do,  danger  was  likely  to  arise  to  the  public 
using  the  road.  So,  too,  it  was  held  (a)  that  a  district 
council  in  making  a  sewer  under  a  road  were  bound  to 


(w)  Under  the  Trnmways  Act,  1S70  (33  &  34  Vict.  c.  78),  a  tramway 
company  can  by  contract  with  tlui  road  anthority  relieve  itself  from  liability 
for  injnries  from  non-repair  of  tliat  ])ortiou  of  the  road  which  otherwise  thoy 
would  be  liable  to  repair:  Aldrvdy.  IVext  Metvopuldan  Trams.  Co.,  (1891) 
2  Q.  B.  398. 

[x]  rickard  v.  Smith,  10  C.  B.,  X.  S.  470.  In  Whiteley  v.  Pejyper,  2 
Q.  B.  D.  276,  the  coal-merchant  was  held  liable. 

(v)   Tarry  v.  Ashtou,  1  U.  B.  1).  314. 

(z)  Fcnnij  v.  irimhlcdou  Urban  CouucU,  (1899)  2  Q.  B.  72,  followed  in 
Hill  V.  Tottenham  T'rhaii  Council,  79  L.  T.  Hep.  495 ;  and  in  The  Snark, 
(1900)  P.  10.5,  Mhere  the  defendants'  bari!:e  was  sunk  in  the  Thames  and  tlie 
contractor  employed  by  them  to  raise  the  barge  negligently  allowed  the  guard 
vessel  placed  to  mark  the  submerged  barge  to  swing  out  of  position,  so  that 
the  plaintiff's  ship  ran  on  the  wreck  and  was  damaged. 

[a)  llardaker  r.  Idle  District  Council,  (1896)  1  Q.  B.  33.5. 
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take  proper  precftutions  af:;ftinst  doing  injury  to  any  gas 
pipes  whicli  they  might  come  across  wliile  excavating, 
and  therefore  were  held  liahle  for  damages  resulting 
from  an  escape  of  gas  from  a  pipe  which  the  con- 
tractor, whom  the  council  employed  to  make  the  sewer, 
had  negligently  omitted  to  keep  properly  supported 
during  the  excavations,  so  that  it  hroke  and  the  gas 
escaped. 

In  another  case  {}>)  a  company  was  laying  telephone 
wires  underneath  the  pavement  of  a  street  and  contracted 
with  a  plumher  to  solder  the  joints  of  the  pipes  in  which 
the  wires  were  laid.  To  do  this  the  soldering  material 
was  melted  in  an  iron  pot  used  on  the  pavement,  and  in 
accordance  with  a  common  and  proper  ]iractice  a  henzoline 
lamp  was  dipped  into  the  molten  metal  for  the  purpose  of 
getting  a  flare.  In  consequence  of  the  negligent  way 
in  which  this  was  done,  an  explosion  ensued  and  the 
plaintift',  who  was  passing  along  the  higliway,  was  injured. 
The  district  council  was  held  liahle,  as  they  were  hound 
to  take  care  that  the  puhlic  using  the  highway  were  pro- 
tected against  any  act  of  negligence  hy  a  person  acting 
for  them  in  the  execution  of  the  works. 
Duties  nrising  Those  were  cases  in  which  the  jierson  injured  was  law- 
ous  Datur"^'of '  fiill}'  Using  a  puhlic  highway,  hut  the  two  following  cases 
work-s  to  l»-       show  how  ditlicult  it  is  for  a  person  who  contracts  for  the 

oxecutcd  l)V  .  ,        1  ■     1  iM     1      i 

the  contractor,  execution  of  any  works  of  a  knid  likely  to  cause  injury 
to  his  neighbour,  to  avoid  liahility  for  their  careless 
execution. 

In  llinilirs  V.  I'l  rciiiil  (c)  the  defendant  employed  a  con- 
tractor to  take  down  his  house  aiid  rebuild  it.  In  doing 
this  the  contractor  negligently  cut  into  the  party-wall 
between  the  defendant's  house  and  the  adjoining  house  of 

(i)   Jfollidai/  V.  yatlnnnf  Trlrphcmr  Co.,  (IsnO)  2  (J.  IJ.  302. 

(c)  Iliii/lim  V.  /'ririint,  H  Apn.  ('as.  413,  ovcrnilin^r  llullrr  v.  Hitntrr, 
7  n.  &  N.  .H'JG.  .Sif  al.Ho  tlic  l(>ll<iwinjr  cn.sfs,  whip'  tlic  ulainlifT  had  a  ri>rlit 
of  support  to  hif)  land  or  to  his  htiildini^H,  and  thr  d<  fnidant  vtnn  held  lialdo 
for  th«?  aitn  of  his  coiitrartfir  bv  which  thr  plaintitt'tt  riijlit  wits  ii)t<  rtcred 
with:  Lf  Mnitrr  v.  Itn,i».  V.)  V\\.  I).  281  ;  U„u;,\.  I'ratr,  1  (j.  ]{.  I).  .{21  ; 
Ifalfon  T.  AngH»,  6  App.  fas.  719. 
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B.,  and  this  caused  the  defendant's  house  to  fall  and  do 
damage  to  the  plaintiff's  house.  There  was  no  question 
whether  the  plaintiff  had  any  right  of  sujiport  from  the 
defendant's  house.  It  was  held  that  the  defendant  was 
liable,  upon  the  ground  that  the  work  ordered  by  him  was 
necessarily  attended  with  risk  to  the  plaintiff's  house,  and 
that  it  was  therefore  the  defendant's  duty  to  see  that 
proper  precautions  were  taken  to  prevent  injury  to  that 
house. 

In  a  subsequent  case  (d)  the  defendants,  who  were  land- 
owners, contracted  with  a  man  to  fell  and  to  burn  the  bush 
on  their  property,  and  they  made  certain  stipulations  as 
to  the  time  when  the  burning  was  to  take  place.  The 
contractor  disregarded  these  stipulations  and  negligently 
made  a  fire  which  spread  to  the  plaintiff" 's  land  and  injured 
his  buildings  and  crops.  The  Privy  Council  held  the 
defendants  liable  for  the  negligence  of  their  contractor, 
and  Lord  Shand,  Avho  delivered  the  judgment,  after 
saying  that  the  lighting  of  a  fire  on  open  bush  land 
is  an  operation  necessarily  attended  with  great  danger, 
and  that  a  proprietor  who  executes  such  an  operation 
is  bound  to  use  all  reasonable  precautions  to  prevent 
the  fire  extending  to  his  neighbour's  propertj^  said 
that  if  the  proprietor  "  authorizes  another  to  act  for 
him  he  is  bound,  not  only  to  stipulate  that  such  pre- 
cautions shall  be  taken,  but  also  to  see  that  these 
are  observed,  otherwise  he  will  be  responsible  for  the 
consequences." 

This  liabilit}'  of  the  master  for  the  act  of  his  servant.   Master  not 
however,  presupposes  and  is  founded  upon  some  obligation  servant's  act 
binding  upon  the  master,  either  by  contract  or  otherwise,   when  he  would 

,  \         .  .  not  be  hable  if 

to  do  or  abstam  from  domg  the  act,  the  not  domg  or  donig  he  did  it  him- 
of  which  is  complained  of.     A  master  cannot  be  liable  for  ^^ 
his  servant  omitting  to  do  an  act  unless  he  himself  was 
bound  to  do  it.     Nor  again,  can  a  master  be  liable  for  his 
servant  doing  an  act  which  he  himself  was  at  liberty  to 

(d)  Blark  V.  Christchnrch  Finance  (Jo.,  (1894)  A.  C.  48. 
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FiiiHcaiii 
Smnfl. 


(iihlin  V. 
M' Mullen. 


Holder  V. 
Soiilby, 


perform,  except,  of  course,  in  the  case  of  a  trust  or  licence 
personal  to  the  master. 

Where  the  piaintirt".  who  was  uu  utlicur  in  the  armj , 
heing  ahout  to  leave  London,  sent  his  trunk  to  the  house 
of  the  defendant  (who  was  an  upholsterer)  for  safe  cus- 
tody, and  agreed  to  i)a,y  one  shilling  per  week  for  house- 
room,  and  when  the  plaintiff  returned  ho  received  tlu^ 
trunk,  but  the  whole  of  the  contents  had  heen  taken  out 
and  stolen,  and  the  plaintifY  brought  an  action  againsL 
the  defendant,  charging  liim  as  bailee;  Lord  Kenyon 
held  that  the  action  could  not  be  sup[)orted  when  it 
appeared  that  he  had  taken  as  nnicli  care  of  the  plaintiff's 
goods  as  he  had  of  his  own,  and  said,  "  To  support  an 
action  of  this  nature  positive  negligence  must  be  proved. 
It  has  appeared  in  evidence  in  this  case  that  the  goods 
were  lodged  in  a  place  of  security,  and  where  things  of 
much  greater  value  were  kept.  This  is  all  that  it  is 
incumbent  on  the  defendant  to  do ;  and  if  such  goods 
are  stolen  by  the  defendant's  own  servants  that  is  not  a 
species  of  negligence  of  a  description  sutVicient  to  support 
this  action,  inasmuch  as  in-  has  taken  as  nuu'li  care  of 
them  as  of  his  own  "  (c). 

Where  a  customer  deposited  with  bis  bunkers  for  safe 
keeping  certain  securities  which  were  stolen  by  a  clerk  of 
the  bankers,  it  was  held  by  the  Privy  Council  that  the; 
bankers,  as  gratuitous  bailees,  were  iu)t  liable  unless 
the  loss  was  occasioned  by  their  gross  negligence  (/),  and 
that  under  the  circumstances  there  was  no  evidence  of 
negligence  (//). 

So  a  lodging-house  keeper,  in  llie  absence  of  any  mis- 
feasance by  him,  is  not  re8j)onsible  for  a  loss  through 
the  diuhoneHty  of  bis  Bervants  (/<) ;  bince  a  lodger  must 


(r)    J-'iHiiraiie  V.  Small,  1  K-*)).  .'J 1 5. 

(/)  AxtothiA,  ncc  Rr  Viiitrd  Sririrr  t'o.,  Jithn»toti'»rlaiiii,  (»Cll.  Ap]).  "J  12; 
wh«'re  thf!  ImiikLTM  worr  bnilrcw  for  rewiinl,  niul  wcit-  jfiiiUv  "f  nrglij^euco. 

^fl)  (;,hl,„  V.  M'Miilln,,  I,.  U.,  -2  1'.  r.  :M7.  .Set-  I'o^frr  v.  Ennrx  Hatd\ 
17  Sill**.  \U]K  I7!». 

(/()  JloMrr  V.  Snulhii,  H  C.  IJ.,  X.  S.  'JAL  In  Ihiwrij  v.  /{ir/iiiril»on,  ."J 
E.  vV  U.  I4l,tl»>('ourtc)f  (iuwii'H  Hnu-li  IiikI  )>LH'ii  «!i|iially  divided  on  this  point. 
Sec  f'nlffe'$  eatr,  H  Rep.  22  ;   1  SmitliN  I..  C  ll.'i. 
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take  care  of  his  own  goods  in  lodgings,  as  he  must  with 
respect  to  valuables  about  his  person  when  he  walks 
the  street. 

A  trustee  who,  without  being  guilty  of  negligence, 
gives  to  his  servant  the  custody  of  trust  property,  is 
not  liable  for  loss  occasioned  to  the  trust  estate  by  the 
felonious  acts  of  the  servant  (i). 

In  an  action  by  the  owners  of  a  carriage  and  horses, 
who  had  let  them  out  on  hire  to  the  defendant,  for 
damages  done  to  them  by  the  negligent  driving  of  the 
defendant's  servant,  a  Divisional  Court  consisting  of  Cave 
and  Charles,  JJ.,  held  that  the  defendant  was  answer- 
able for  the  return  of  the  carriage  and  horses  to  the 
plaintiff  in  the  condition  in  which  he  received  them,  fair 
wear  and  tear  and  certain  accidents  excepted  (A). 

But  where  A.  entrusted  B.  (a  chronometer  maker)  with 
a  chronometer  to  be  repaired,  and  B.  suffered  his  servant 
to  sleep  in  the  shop  in  which  the  chronometer  was 
deposited,  and  B.'s  servant  stole  it,  and  it  appeared 
that  B.  at  the  time  when  the  theft  was  committed  had 
deposited  his  own  watches  in  a  more  secure  place,  B.  was 
held  liable  to  A.  for  its  value  (0- 

An  exception  from  the  rules  by  which  masters  are 
responsible  for  the  acts  of  their  servants  is  to  be  found 
in  those  cases  where  they  have  been  obliged  by  Act 
of  Parliament  to  employ  particular  persons.  It  would 
be  manifestly  unjust  to  render  a  master  responsible  for 
the  acts  of  a  servant  to  whom  he  is  forced  by  statute  to 
commit  the  management' of  his  property,  and  over  whom 
he  has  no  control. 

Thus  though,  in  ordinary  cases,  a  pilot  is  the  servant 
of  his  employers,  so  that  they  are  liable  for  his  acts  and 
negligence  (m) ,  their  liability  is  different  in  cases  where 


Clarke  v. 
Earnshaw. 


Master  not 
liable  for 
person  whom 
lie  is  compelled 
by  law  to 
employ. 


Compulsory 
pilots. 


(t)  JoIkoh  v.  Fainter,  (1893)  1  Ch.  71.  In  this  case  Romer,  J.,  was  of 
opinion  that  the  liability  ot  the  trustee  was  not  affected  by  the  fact  of  his 
being  remunerated  for  his  services. 

(AO   Coujfe  Co.  V.  Maddick,  (1891)  2  Q.  B.  413. 

{l)   Clarke  v.  Eanis/iatc,  1  Gow,  30. 

(«*)   T/ie  Murla,  1  W.  Rob.  9o,  108  ;   The  Lion,  L.  R.,  2  P.  C.  525. 
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liy  liiw  they  are  compelled  to  employ  a  pilot  (»).  The 
>it'riluint  Shipping'  Act,  1HI»1  (57  .^'  58  Vict.  c.  60),  in 
re-atVirnmm-e  of  pre-existiii}^  law.  provides  thus  : — 

St-ct.  t't'.V.i.  All  Kwucr  i>r  master  of  a  ship  sliall  not  Ijc  answerable  to 
anyperx'ii  whatever  for  any  h»ss  or  daniatre  (K-casioned  by  the  fault  or 
inciipacity  of  any  (|unlitietl  pilot  actinj;  in  charpe  of  (hat  ship  within 
any  district  where  the  eniploynieiit  of  a  i|uali(ieil  pilot  is  compulsory 
by  law(<»). 

In  order  to  exempt  himself,  hy  virtue  of  the  provisions 
of  the  statute,  from  that  which  is  a  f^eneral  common 
law  liai)ility.  the  employer  of  the  pilot  must  show 
that  a  (jualirted  pilot  was  aetinf,'  in  charj^'e  of  the 
ship,  that  that  charj^e  was  compulsory,  and  that  it 
was  the  pilot's  fault  or  incapacity  which  occasioned  the 
damage ;  for  he  will  not  he  exempt  from  liahility  if 
other  causes,  for  which  he  is  responsible,  such  as  neg- 
ligence on  the  part  of  the  master  or  crew,  contributed 
to  the  loss  ()>). 

Where   a  [)il()t  bus  been  engai^n-d  in  a  district  where 

l)ilotage  is  compulsorj'  to  take  a  ship  to  a  certain  point, 

and  an   accident  happens  through  his  fault  in  a  place 

outside  the  district  where  the  pilotage  was  compulsory, 

the  shipowner  may  not  be  liable  (7). 

Ouiiornot  It  niav  l»e  convenient  to  mention  in  this  place  that  a 

li  ible  for 


(//  Sw  nU>  the  Hiirhour  f'lnuses  Act,  1817  MO  \-  11  Viet.  r.  27),  Noet.  74 
•if  which  makes  the  ownei-s  of  vessels  answeriihle  lor  (Imiiiige  to  works  hy  any 
vi-twel,  or  hy  any  jierson  em|)li>v<'(I  aliouttlu'  s;mii',  \"c.,  hut  contains  n  proviso, 
"that  nrtthing  herein  contained  shall  e\ten<I  to  impose  any  hahility  for  any 
Mich  (iamiige  u])on  tlie  owner  of  any  vessel  where  such  vessel  shall,  nt  tlu^ 
tiriif  when  such  damage  is  caused,  he  in  charge  of  a  duly  licensed  jiilot,  whom 
ouch  owner  or  master  is  hound  hy  law  to  emjiloy  and  put  his  vesjwl  in  charge 
ft."  On  the  con-truction  of  this  section,  see  Kun-  it'rar  CnmniiKKumrra  \. 
.I'/fiiiiMoii,  ii  'ipp.  ''as.  7l-'{. 

(lij  There  are  many  ri'porf<'<l  cases  where  the  (piestion  ha.s  heeu  whether  or 
not  the  pilotnge  whs  eomjnilsorv,  hut  in  this  hook  it  seems  nee<lless  to  go  into 
detail  on  this  j>oint.  In  certain  places  where  ])ilof!ige  i^  c<impulsory,  special 
provifiions  have  been  made  that  the  capt.iiii  ot  the  ship  Khali  remain  solely 
resjKin.Hible,  as  in  the  case  of  the  Suez  Canal  ;  «ee  T/ir  Gm/  Mmnirmii,  7  1'.  I). 
I.T2. 

(w,  f'hjlr  \in  if/at ii>i.  Co.  V.  Ihnrlin/,  1  App.  f'a.t.  700;  Tfif  Jlidiu,  1*2 
I*.  1).  4fi;    r/ic  I'rhnqiirz,   I,.  U..  1  I',  ('.  494. 

'q)  fi'riirrnl  Sfnim  Xnnyatioii  Co.  v.  liritinh  and  Colonial  Steam  Naviffa- 
turn  fo.,  I,.  H.,  J  Kx.  '238. 
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compulsory  pilot  is  not  within  that  section  of  the  Thames 
Conservancy  Act,  1857  (/),  which  makes  the  owner  of 
every  vessel  navigating  the  Thames  answerable  for  all 
damages  "  done  by  such  vessel  or  by  any  of  the  boatmen 
or  other  person  belonging  to,  or  employed  in  or  about  the 
same  by  any  means  whatsoever  to  any  of  the  property  or 
effects  of  the  conservators,"  and  consequently  the  owner 
of  the  vessel  is  not  liable  for  damage  done  by  the  fault  of 
the  pilot  (s). 

And  where  a  master  has  a  power  of  selection,  it  makes 
no  difference  in  his  liability  for  the  acts  of  the  person 
selected,  that  he  is  bound  to  select  from  a  particular 
clans  of  persons,  however  numerous  or  limited  that  class 
may  be. 

Thus,  although  by  the  statute  for  regulating  watermen 
and  lightermen  on  the  Thames  [t),  and  the  bye-laws 
ordained  in  pursuance  thereof,  no  one  besides  freemen  or 
apprentices  to  freemen,  or  to  widows  of  freemen,  of  the 
"Watermen  and  Lightermen's  Company  (with  certain 
exceptions),  may  navigate  craft  on  the  river  for  hire, 
within  the  limits  of  the  Act,  under  a  penalty :  but  any 
persons  may  keep  and  use  craft  for  carrying  their  own 
goods,  by  their  servants  being  such  freemen  or  appren- 
tices ;  and  on  board  of  every  barge,  &c.  there  must  be 
at  least  one  able  and  skilful  man  authorized  by  law 
to  navigate  ;  yet  the  owner  of  a  barge,  who  hired  two 
qualified  persons  to  navigate  it  within  the  limits,  was 
held  liable  for  injury  caused  to  another  vessel  by  their 
negligence.  And  it  was  held  to  make  no  difference 
whether  the  navigators  were  hired  for  the  job  or  by 
time  («).     On  that  occasion  Patteson,  J.,  said, — 


ibimage  caused 
l)y  lault  of 
])ilot  in  the 
'J'liames. 


AVhere  master 
lias  power  of 
selection,  he 
is  liable 
though 
limited  to 
one  class. 


Jlaitln  V. 
Temperley. 


"  On  the  part  of  the  defendant  it  is  argued  that  this  is  the  case,  not  of 
master  and  servant,  but  of  an  independent  contract  to  perform  the  work, 


(>•)   20  k  21  Vict.  c.  cxlvii.,  s.  96. 

(»■)  Con.serrators  of  the  lUiir  Thames  v.  Hall,  L.  11.,  3  C.  P.  415. 
{i)   7  &  8  Geo.  4,  c.  Ixxv.      See  now  22  <fc  23  Vict.  c.  cxxxiii. 
[ii)  Mrrrtb)   V.  Tcmpcrlr;/,  4   (I    IS.  298.     But  see   The  Hibernian,  L.  II., 
4  1'.  ('.  .')11,  in  which  it  was  held  that  where  the  master  of  a  ship  was  oliliircil 
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JUiirlin  V. 
TriiiprrUif . 


Liability  of 
masttT  for 
ac-tfl  of  wr Villi t 
whom  he  is 
ohliged  by 
(■irrumiitanc(»< 
to  ifinploy 
without  pow«T 
of  ftelection, 
nnd  whow 
conduct  i» 
bc'y«>nd  his 
control. 


n-*  in  Millif/an  v.  Wrtltjr  (r)  nnd  Quuruuin  v.  Hiiruett  («')•  l^ut  'Imt  •* 
clearly  erroneous,  huleiiondently  of  the  Aet,  the  men  navi^;lUin^'  the 
l>nr(.'0.<<  Would  clearly  be  the  defeiulant'.s  servant--*.  If  the  defindant, 
U'inp  at  liberty  tt)  employ  whom  hei)loa.se<l.  onpipcil  persons  to  maniij^re 
hia  bnrpes  on  the  Thames,  I  cannot  .see  how  it  is  possible  to  contentl  that 
they  were  not  his  .servants,  as  much  as  a  man  whom  he  miRht  employ  to 
drive  his  carriufje.  Where,  indeed,  a  man  hires  another  man's  servant 
from  him,  though  such  servant  Ix:  cmj)loyed  to  drive  where  the  pci-son 
hiring  plea.ses.  it  has  been  heUl  in  (^itaniKin  v.  Jtiirnrtt,  that  the  servant 
sti  hired  is  not  the  servant  of  the  person  so  hirint;.  That  ca.se  certainly 
carrie<l  the  exception  a  great  way.  but  there  tlic  servant  hire<l  was  ordi- 
narily in  the  employment  of  the  person  from  whom  he  was  hirctl,  and 
who  let  horses  along  with  the  driver.  That  ca.se  is  not  like  the  jiresent. 
The  second  (luestion  then  is  as  to  the  etiect  of  stat.  7  &  8  Ueo.  4,  e.  Ixxv. 
That  indeed  confined  the  defendant  to  employing  a.s  his  servants  only 
individuals  of  a  jjarticular  clas.s.  It  narrowed  the  number  of  persons 
from  whom  he  could  .select.  Hut  that  is  very  ilifFerent  from  the  state  of 
things  created  by  the  Pilot  Act,  where  a  party  must  take  the  first  pilot 
who  ofTei-s  himself.  Here  the  defendant  had  the  power  of  selection 
though  from  a  limited  numl)er  :  and  no  ca.se  ha.s  gone  so  far  as  to  decide 
that  the  person  hired  cea.ses  to  be  the  servant  of  the  pei-son  hiring,  if  ho 
is  ncccs.sarily  selected  from  a  luunber.  though  liniittnl,  I  was  much 
struck  l)y  tl:e  argument  deduced  from  the  old  statute  of  apprenticeship. 
According  to  the  doctrine  contended  for  on  the  part  of  the  defendant,  it 
would  hardly  have  been  possible  while  that  Act  was  in  force  to  employ  a 
man  as  a  servant.  I  do  not  put  the  ca.se  on  the  largeness  of  the  number 
from  which  the  selection  may  here  be  made;  the  principle  seems  to  me 
the  same  whether  the  number  be  five  hundred  or  five  thousan»l.  If  there 
))C  a  power  of  selection,  and  not  as  in  the  Pilot  Act,  a  provision  prevent- 
ing any  choice,  the  person  hire»l  is  the  servant  of  the  person  hiring." 

Thcif!  is  anotlier  cla.ss  of  cases  wliicli  imist  ])o  shortly 
adverted  to  in  this  place,  though  it  is  believeil  that  there 
is  no  actual  decision  ui)on  the  (|iiestion  raised  hy  them — 
the  cases,  namely,  in  whicli  a  man  is  obliged  hy  force  of 
circumstances,  and  ^vitliout  any  [»o\ver  of  selection  or 
choice,  to  employ  a  particular  servant  or  a^ent  whose 
conduct  is  beyond  the  control  or  direction  of  his  principal. 
Such  cases,  however,  cannot  oftc^n  aris(»,  except  in  cases 
of  Halva;,'e,  into  the  law  of  which  moral  considerations 
ami  considerations  of  policy  (Mitrr  lari^rly.  and  wliich 
therefore  scarcely  come  withm  the  scope  of  this  work  (.r). 

to  n'htt  II  ]iiliit  out  of  a  piirtiriitar  ipialiricd  cIum,  thiH  restriction  operated  to 
di-stroy  till'  rtljitiiiii  of  iiia.'.ttr  and  wrvant  which  would  arise  in  the  case  of  a 
free  thoiie  madf  liv  the  iiuistcr. 

(r)   I'i  A.  \  K.  7:t7. 

Iw)  6  M.  A:  W.  I!»f>. 

(x)  See  17,r  Attn,,  -.W  I..  .1.,  I'r.  Mat.  t^  .Vdin.  210. 
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There  is  also  a  large  class  of  cases  which  must  not  owner  of 

be  entirely  omitted  here,  but  which  it  will  be  sufficient  IJJji  foSs 

to  refer  to  generally,  as  they  do  not  properly  relate  to  "f  persons  not 

the  law  of  Master  and  Servant,  in  which  the  oiniers  of  servant /^ 

fixed  y('(d  pyopc.iiji,  as  land  and  houses,  have  been  held 

reaponsihh;  for  the  acts  of  persons  not,  strictly  speaking, 

their  serrcoits.     The  doctrine,  however,  on  which  these 

cases  rest  was  placed  within  its  proper  limits,  in  a  ver}' 

elaborate  judgment  pronounced  by  Lord  Cranworth  (//), 

in  a  case  in  which  he  stated  that,  after  full  consideration, 

he  had  come  to  the    conclusion  that  no  distinction  in 

point  of  law  existed,  in  cases  like  that  under  consideration, 

between  fixed  property  and  ordinary  moveable  chattels, 

ludess,  perliaps,  in  cases  irhere  tJieaet  complained  of  is  snrJi  but  only  in 

cases  of 
as  to  amount  to  a  nuisance.  nuisance. 

We  have  hitherto  been  considering  chiefly  the  liability  Liability  of 
of   a  master   to    answer   for   his   servant's  acts,  which  trespass  for 
formerly  would  have  given  rise  to  an  action  on  the  case,   servant's  act, 
A  master  may  also  be  liable  in  trespass  for  an  injury 
caused  by  the  direct  act  of  his  servant,  and  the  difference 
between  the  circumstances  giving  rise  to  an  action  of 
trespass  and  those  al!"ording  ground  for  an  action  on  the 
case  has  been  the  subject  of  many  decisions  in  which 
the  only  question  was  which  form  of  action  the  plaintiff 
should  have  sued  in  {z). 

If  a  master  express!})  order  his  servant  to  commit  a 
trespass,  there  can  be  no  difficulty  in  treating  him  as  a 
co-trespasser  with  his  servant ;  and  it  can  make  no 
difference  whether  he  himself  were  present  or  absent 
when  the  trespass  was  committed  ;  if  it  were  done  by  his 
orders,  he  would  be  equally  a  trespasser  in  either  case. 

{y)  Beccliv  v.  London  and  Xorth  JT'cstcrn  liailica;/  Co.,  4  Exc.  244,  which 
was  an  action  for  damages  sustained  by  a  person  passing  under  a  viaduct  iu 
course  of  construction  on  the  defendants'  railway,  and  tliev  were  held  not 
liable.  In  that  case  all  tlie  previous  authorities  will  be  found.  See  also 
Oitiion  v.  IVecinaii,  11  C.  B.  867;  Kniglit  v.  Fox,  5  Exc.  724,  u)ttc ;  Hi(/(js 
V.  Maynrnd,  14  L.  T.,  X.  S.  332  ;  IVhitc  v.  Ja/neson,  18  Eq.  303.  the 
case  of  Reedie  v.  London  anil  Xorth  Western  liuihvaij  Co.  has  been  followed 
in  America,  iSimons  v.  Monier,  29  Barb.  420. 

;;)  These  are  referred  to  in  previous  editions  of  this  book  ;  and  see  Hohnr^i 
T.  Mather,  L.  11.,  10  Ex.  261. 
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The  liiil)ility.   liowevor.    to    he    HUtd    for    trespass    in 

respirt   of    iiijiirit's  {.'iiuseil  hy   aiiotlu'r  person  does  not 

deptiul    upon  tlie   relationship  of  master  and    servant, 

though  the  existence  of  that  rehitionship  may  possibly 

aflord  an  o  joitinri  reason  for  holdiiif^'  the  master  respon- 

ii  ilono  by  l.is     sible.        Ills   liability  depends  upon   tlie  fact,  that  the 
i'ommand.  ^     t   i.  ^    ■       ^      ,  iii-  i 

act  of  trespass  complamed  of  was  done  by  Ins  vommaiui, 

that,  in  truth,  it  was  liia  own  act,  although  done  through 

the    instrumentality  of    his  servant,    according  to    the 

maxim    (^hd   larit  jxr   (iliiiin,  ]»')•  sripsinii  fdcrrr  ridrfiir. 

M^Liiiighim      Tlius(f/),  wliere    the    defendant    who,   togetlur   with    a 

^"    "-''"'  party  of  friends,  had  hired   a  carria^'c  and  four  horses, 

driven  by  two  postillions  in  the  service  of  the  owner  of 

the  horses,   to  go  to    Epsom,  rode   on   the   box   of  the 

carriage,  and  in  going  through  a  toll-bar.  at  which  there 

was  a  crowd,  called  out  to  the  postillion  on  the  leader 

*'  go  in  there,"  pointing  to  a  position  in  front  of  a  gig  in 

which  the  plaintiti'  was  riding,  which  belonged  to  and 

was  driven   by  M.,  and  the  postillion  i)ushed  his  horses 

forward,  and  in  doing  so,  upset  the  gig  and  the  plaintiff', 

and  M.   ft  11  out.      Some  one  in  the  carriage  cried  out 

"  go  on.  go  on,"'  but  M.  got  up.  stopped  the  horses  and 

would   not  allow  the  carriage  to  ])roceed,  although   the 

defendant  offered  to  settle  then,  until  the  defendant  gave 

his  card,  saying,  that  be   would   be  answerable  for   all 

that  occurred  if  ]\I.  would   allow  him  to  proceed.     The 

<lefendant   was   held    liable    in    trespass    for    the  injin'y 

sustained    by  the  plaiiitill";   although,  according   to   llut 

decision   before  adverted  to  in  the  ca.se  of  (^ht^^l^tlntn   v. 

(«)  .y/.niifffifiii  V.  Pii/nr,  i  ^1.  &  fi.  IS.  Sco  f.iirnx  v.  Maxoii,  I,.  R., 
10  F.\.  '2'>1,  ill!  iictioii  tor  an  iissiiiill  niinniitt<'(l  on  tin-  |ilaiiititT  iit  a  iiwitin^ 
wIhtioJ  till-  (litciidnnt  was  cliaiinian.  'I'lun'  was  a  dittiii bailee  near  where 
tlip  jilaintitl  was  standing,',  and  the  defendant  said.  "  Urinji  tliose  men  to  the 
Iront, '  whereii|ion  a  st4'ward,  whose  (hity  it  was  to  assist  the  cliairnian  in 
kmiinjf  orihr,  with  the  helji  of  two  polieenien,  assaulted  and  injured  the 
plaintiff.  'I'he  plainlilf  liiniself  had  not  made  any  distnrhanee.  'I  he  defen- 
dant waH  held  not  to  lie  respoiisihle  ;  thi  re  1h  ill':  no  ]>re-e\istin^'  relaf  ionship  ot 
master  and  servant  hetwem  hiiiiselt  and  the  -teward,  nor  any  e\idenre 
of  any  fTfii'Tnl  or  iiii|ilie<i  authority  goin^'  hi  yond  llie  Hniit  of  tliat  which  was 
created  liy  the  express  words  n-x-d,  or  of  any  authority  to  tlie  persons  ordere<l 
to  brinj^  the  disturbers  forward  to  exercise  a  diwretion  m  to  who  were 
HiHturbent. 
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Jinrnett,  the  postillions  could   not  l)e   considered  as  his  M'TaughUn 
servants:  Erskine,  J.,  saying —  '"    '^'*'' 

••The  cases  in  wiiicli  it  has  been  decided  tiiat  rc/.sv  will  not  lie  against 
the  hirer  of  a  carriage  and  horses  for  the  misconduct  of  the  driver,  not 
being  his  servant,  do  not  apply  here  ;  for  this  is  an  action  treating  tlie 
defendant  as  a  co-trespasser,  and  is  not  brought  against  him  as  a  master 
for  the  misconduct  of  his  servant." 

Again,  if  an  act  of  trespass,  on  the  part  of  a  servant.   So,  if  trespass 
be  the  natnrcd  or  ncvcssarii  consequence  of  an  act  which   ^'^J  conse^*'" 
his  master  ordered  to  be  done,  his  master  will  be  liable  quence  of 
to  an   action  of  trespass.     And  in  this  case,  also,  the  master's 
presence  or  absence  of  the  master  at  the  time  the  tres^mss  ^o"iraand. 
is  committed  can  make  no  difference  in  his  liability. 

Thus,  where  {h)  the  defendant,  who  disputed  the  plain-   Gregory  \. 

tiff's  right  of  way  through  a  yard,  employed  a  labourer     '^^'^'' 

to  lay  down  rubbish  in  order  to  obstruct  the  way,  but 

gave  him  orders  not  to  let  any  of  the  rubbish  touch  tlie 

plaintiff's  wall ;  the  labourer  executed    those  orders  as 

nearly  as  he  could,  but  some  of  the  rubbish,  it  being  of  a 

loose  kind,   naturally  shingled   down  towards  and  ran 

against  the  plaintiff's  wall :  the  defendant  was  held  liable 

in  an  action  of  trespass.     And  Littledale,  J.,  said, — 

"  Where  a  servant  does  work  by  order  of  his  master,  and  the  latter 
imposes  a  restriction  in  the  course  of  executing  his  order,  which  it  is 
difficult  for  the  servant  to  comply  with,  and  the  servant,  in  the  execution 
of  the  order,  breaks  through  the  I'estriction,  the  master  is  liable  in  tres- 
pass. Suppose  the  case  of  two  persons  possessed  of  contiguous  unenclosed 
land,  and  that  the  one  of  them  desired  his  servant  to  drive  his  cattle,  but 
not  to  let  them  go  upon  the  land  of  his  neighbour,  and  that  the  cattle 
went  upon  the  land  of  the  neighbour,  the  master  would  be  answer- 
able in  trespass,  because  he  has  only  a  right  to  expect  from  his  servant 
ordinary,  not  extraordinary,  care.  If  the  servant,  therefore,  in  carrying 
into  execution  the  orders  of  his  master  uses  ordinary  care,  and  an  injury 
is  done  to  another,  the  master  is  liable  in  trespass.  If  the  injury  arise 
from  the  want  of  ordinary  care  in  the  servant,  the  master  will  only  be 
liable  in  case.  Here  the  servant  used  ordinary  care  in  the  course  of 
executing  his  master's  order  and  notwithstanding  that  the  rubbish  ran 
against  the  wall." 

And  if  an  act  of  trespass  be  committed  by  a  servant  on   q^.  ^^j.  ^\^Q 
behalf  and  for  the  benefit  of  his  master,  it  is  perfectly  benefit  of, 

t and  ratihed 

{}))  Grvyory  v.  Fiper,  9  B.  &  C.  591.     See  Sharrod  v.  London  and  North    ^^''  '""**^^- 
Western  Itallway  Co.,  4  Ex.  580. 
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clear  that  the  muster,  although  he  {^ave  no  ])revious  com- 
niaiul  to  his  servant  to  foniniit  the  tresi>ass,  may  never- 
theless rentier  himself  liahle  to  an  action  of  trespass  by  a 
siihseciuent  ratification  of  the  servant's  act  (r). 

Superior  All   r.rcijitidii,   however,    to    the    general    rule,    which 

public  ottiiti^  ,  ....  ■    -1  •  1.  « 

not  liiihlf  lor     rciulcrs   a    man    responsible   m  a    civil    action    for    the 
acts  of  in-         tortious  acts  of  those  emploved  by  or  under  him,  is  to  he 

fenor  (>ttnti>.  ,  .' 

found  in  the  case  of  umaiitu  of  the  C'loiin  (d),  such  as 

the  postmaster-general,  the  lords  commissioners  of  the 
treasury,  the  commissioners  of  customs  and  excise,  the 
auditors  of  the  exchequer,  SiC,  who  are  not  liahle^  as 
such,  for  any  negligence  or  misconduct  of  the  inferior 
Lanes.  o(fircr.'<  ill  their  several  departments  {>').     The  principle 

upon  which  their  non-liability  depends  was  settled  in  the 
year  l(5!)l),  in  an  action  brought  against  the  postmaster- 
general,  for  the  loss  of  a  letter  containing  exchequer 
bills,  by  the  negligence  of  his  servants  and  deputies : 
and  three  judges,  against  Lord  Holt,  held,  that  the 
lilaiiitifV  was  not  entitled  to  recover  ( /').     The  ground  of 


(<•)  lumlern  Count  its  Uiiihvtn/  Cu.  V.  Jlrouiti,  6  Exc.  .31  J.  In  tlint 
case  iin  ottircr  ol'  tlic  coiniiMiiy  took  Krooni  into  custody  lor  Iji-cacli  of  tin-  coni- 
pnny'.s  l)yi'-lii\vs.  nnd  took  him  l)efoie  a  niiif;istnifp  ;  wlit-ii  flic  att<»riicy  of  tlu- 
company  aftciulcd  to  prefer  n  cliarfre  nf/aitist  lirooiii.  'i'liis  was  held  nnt  to 
amount  to  a  ratiticatimi  of  the  act  of  the  otiici'r.  And  see  lliii/lnj  v.  Man- 
cheato-,  .Slirflirhl  iinil  Lnirohishirc  Rnilun;/  Co.,  L.  R.,  7  C.  P.  •115  ;  L.  R., 
8  C.  P.  14H.  Mere  kno\vlcd;je  is  no  evidence  of  ratiliciition,  Moon  v.  Tower*, 
8  r.  II.,  X.  S.  fil  1.  In  .Unr.sh  V.  Jus,/}/,,  (1897)  1  Cli.  'il.'J,  Urd  Russell,  C.  J., 
^aid  :  "  To  constitute  a  hindinj^  adoption  of  act.s  n  priori  iinauthori/iHl,  these 
conditions  must  exist ;  (1)  'l"ln!  acts  must  have  heeii  done  for  and  in  the  name 
of  the  supposed  principal,  and  (J)  there  lllu^t  he  full  kiio\vledj;e  of  what  those 
act«  Were,  or  sucii  an  umjualilied  adoption  that  the  inference  may  properly  lie 
Hhown  that  the  princi|)ai  inttmled  to  take  upon  himself  the  rcKponsihility  for 
Mieh  nct.H,  wiiatever  tiiev  were."  In  I'irt/i  v.  S/uimx,  (1897)  2  Q.  IJ.  70, 
Wright.  J.,  Iiiy8  down  t^iree  conditions  which  must  he  satisfied  to  ronstitnt*'  n 
valid  ratification  :  "  First,  the  agent  whose  act  is  Koiiglit  to  he  ratified  must 
have  pur|)orfed  to  act  for  the  principal ;  secondly,  at  the  time  tlu;  act  was  done, 
the  agent  must  have  had  a  competent  principal  ;  niiil,  thirdlv,  at  the  tune  of 
the  ratiticiition  the  principal  must  he  legally  capahle  of  doing  the  act  himself." 

{ft)  The  Trinity  House  is  not  ii  servant  of  the  Crown  so  as  to  heevempt  from 

liahilitv  U)  an  action  for  negligence  in  the  perforniam f  it,s  dufit'*  ;    Gilfifrt 

r.  Tniiiti/  llomr,  17  (i.  H.  1).  795. 

(f)  Cowp.  7r,fi;  see  Story  on  Agency,  .HIO.  Th<«  snhonlinntos  theniselveji. 
however,  may  he  re«|)oiisil)|e,  l-'rathir  v.  Kn/.,  H.'j  I,.  ■!.,  t^.  U.  200,  and  other 
casrs  cited  in  the  next  chapter  on  the  Liahilitv  of  Servants. 

(/)  hinry.  Coftoti,  1  Lord  I{avm.  010;  see  \\'nilrr/,ol(om  v.  Wright,  10 
>!.&  W.  109,  and  the  general  principles  of  law  laid  down  hv  Romcr,  J.,  in 
Ilnleii//,  v.  (ioifhtn,  (1898)  1  i\\.  73. 
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the  opinion  of  the  three  judges  appears  to  have  heen, 
that  the  post-office  estabhshment  is  a  branch  of  the 
pubhc  poHce  created  by  statute  for  puri)oses  of  revenue 
as  Nvell  as  for  pubhc  convenience,  and  that  the  Govern- 
ment have  the  management  and  control  of  the  whole 
concern.  It  is,  in  short,  a  Government  instrument, 
established  for  its  own  great  purposes.  The  postmasters 
enter  into  no  contract  M'ith  individuals,  and  receive 
no  hire,  like  common  carriers,  in  proportion  to  the  risk 
and  value  of  the  letters  under  their  charge,  but  only  a 
general  compensation  from  Government.  The  same  Whitfield y. 
question  was  again  still  more  elal)orately  discussed  in  ilespencer. 
1778  in  an  action  brought  against  the  postmaster-general, 
to  recover  the  amount  of  a  bank-note  stolen  out  of  a 
letter  by  one  of  the  sorters  of  letters,  when  the  Court 
adhered  to  the  doctrine  of  the  three  judges,  in  Ijuw  v. 
Cotton,  against  the  opinion  of  Lord  Holt.  In  that  case  (//) 
Lord  Mansfield  said, — 

"The  ground  of  Lord  Chief  Justice  Holt's  opinion  in  that  case  is 
founded  upon  comparing  the  situation  of  the  postmaster  to  that  of  a 
common  carrier,  or  the  master  of  a  ship  taking  goods  on  board  for  freight. 
Now,  with  all  deference  to  so  great  an  opinion,  the  comparison  between 
a  postmaster  and  a  carrier  or  the  master  of  a  ship  seems  to  me  to  hold  in 
no  particular  whatever.  The  postmaster  has  nn  /lire,  enters  into  no 
rontract,  carries  on  no  nierchancliae  or  commerce.  But  the  post-office  is  a 
hranch  of  recenue  and  a  branch  of  ■j-'olice,  created  by  Act  of  Parliament. 
As  a  branch  of  revenue  there  are  great  receipts  ;  but  there  is  likewise  a 
great  surplus  of  benefit  and  advantage  to  the  public,  arising  from  the 
fund.  As  a  branch  of  police,  it  puts  the  whole  correspondence  of  the 
kingdom  (for  the  exceptions  are  very  trifling)  under  Government,  and 
intrusts  the  management  and  direction  of  it  to  the  Crown,  and  officers 
appointed  by  the  Crown.  There  is  no  analogy,  therefore,  between 
the  case  of  the  postmaster  and  a  common  carrier"  [h). 

Upon  similar  principles,  the  captain  of  a  man-of-war  Xichohon  v. 
has  been  held  not  responsible  for  damage  done  to  another  '  ''""'■*^- 
vessel  by  his  ship,  during  the  watch  of  the  first  lieu- 
tenant, who  was  on  deck  and  had  the  direction  of  the 
ship — the  captain  not  being  on  deck,  nor  called  upon  by 


(7)    Whitfield  v.  Lord  Lc  Dcspenccr,  Cowp.  7o4,  at  pajre  764. 

(/i)  See  Story  ou  Bailm.  s.  462  ;  Story  ou  Agency,  s.  319,  note  2. 
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Aliter,  for 
acts  of  ihrif 
oicH  stTvant. 

Lord  Xort/i's 
ease. 


his  duty  to  ho  so.  as  he  did  not  a]ipoiiit  tho  olVicers  or 
crew,  and  had  no  choice  whether  ho  would  serve  with 
ihcm  or  not,  and  had  no  power  of  dismissal  over  them. 
They  were,  in  fact,  all  servants  of  the  same  master  (/). 
These  three  last-mentioned  cases  were,  in  fact,  decided 
upon  the  {ground  that  the  Government  was  the  principal 
and  the  defendant  merely  the  servant  (,/). 

Hut  this  exception  would  not  appl}'  so  as  to  exempt  a 
person,  who  was  a  puhlic  oilicer,  from  responsihility  for 
the  act  of  one  who  uaa  his  own  servant.  And,  therefore, 
in  Lnnl  Xortl^s  casr  (A),  where  it  appeared  that  Kin^^ 
Edw.  6  sold  a  quantity  of  lead,  and  appointed  Lord 
North,  who  was  Chancellor  of  his  Court  of  Augmenta- 
tions, to  take  hond  for  payment  of  the  money,  and  Lord 
North  ordered  his  clerk  to  take  the  hond,  which  was 
done,  and  the  hond  delivered  to  Lord  North,  who  gave  it 
hack  again  to  his  clerk  in  order  to  send  it  to  the  clerk  of 
the  Court  of  Augmentations,  hut  Lord  North's  clerk 
suppressed  the  hond  :  it  was  the  opinion  of  all  the  judges 
in  England,  that  Lord  North  was  chargeable  to  the  king. 

Another  exception  to  the  general  rule  above  stated 
was  formerly  (/)  supposed  to  exist  in  favour  of  puhlic 
case  i.f  piii'lic  bodies  constituted  hy  statute  for  local  purposes,  and 
acting  gratuitously,  such  as  connnissioners  of  sewers, 
paving  commissioners,  navigation  commissioners.  Sec, 
and  trustees  of  tuiiii)ike  roads,  who  were  held  not 
responsible  for  damage  done  by  persons  acting  under 
their  orders,  in  carrying  into  elTect  the  purposes  for 
which  they  were  appointed  (in). 


Former  .-np- 
posed  cxcfp- 
tion  in  the 


(i)  yifhoUonv.  Moinirri/,  15  Enst,  384. 

(_/')  Sep  ;;r»- niackburn,  J.,  in  Mersrij  Dorks  ami  Jfarhoitr  Hoard  x.  Oihb»y 
L.  U.,  1  ll.  I-.  93.     S'p  n\%a  Huron  v.  Iirinnan,  2  Ex.  I(i7. 

(k)    Dyer.  KU  :  we  Jlonon  V.  Sandford,  3  Mod.  .S21. 

(/)  Halls.  Smith,  2  Ming.  156,  was  one  of  tlio  principal  cases  in  wliicli 
thill  wan  Ill-Ill. 

Im)  Winn-  any  aition.  pmsiTiition  or  oflii-r  pron-eilin);  is  roniniinri-d 
"  ajfiiiiift  liny  pi-rwin  (or  any  art  ilone  in  pursnance,  or  execufion  or  intimleil 
exMiition,  ol  any  .Art  of  l';irliainiiif,  or  of  any  pulilic  duty  or  autliority.  or  in 
n-wpri't  of  any  allejfiil  m-jflii't  or  default  in  the  exenition  of  any  tinch  .Vet,  duty 
or  authority,"  it  inu'<t  In-  roninieiurd  within  hi\  nioufhs  m-xt  after  the  act, 
ni'jflert,  or  default  c<iinplaine<l  of,  or  in  ease  of  a  eontiniianee  ol  injiirv  or 
damajfc  within  six  months  next  after  the  cea»iin>(  thereof:  see  sect.  I,  andotlmr 
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But  the  cases  which  had  been  decided  in  accordance  True  rule, 
with  this  supposed  exception  were  fully  considered  in  the 
House  of  Lords  (n),  and  were  overruled.  Blackburn,  J., 
delivered  the  opinion  of  the  judges  in  answer  to  the 
questions  put  to  them  b}^  the  House,  and  the  House  of 
Lords  approved  of  what  he  then  said.     He  said  : — 

"  We  think  that  in  the  ubsence  of  aiiythinp  in  the  statutes  (which 
create  such  corporations)  showing  a  contrary  intention  in  the  Legislature, 
the  true  rule  of  construction  is,  that  the  Legislature  intended  that  the 
liability  of  corporations  thus  substituted  for  individuals  should,  to  the 
extent  of  their  corporate  funds  (o),  be  co-extensive  with  that  imposed  by 
the  general  law  on  the  owners  of  similar  works." 

And  again  he  said, — 

'•  In  our  opinion  the  proper  rule  of  construction  of  such  statutes  is  that, 
in  the  absence  of  something  to  show  a  contrary  intention,  the  Legislature 
intends  that  the  body,  the  creature  of  the  statute,  shall  have  the  same 
duties,  and  that  its  funds  shall  be  rendered  subject  to  the  same  liabilities 
as  the  general  law  would  impose  on  a  private  person  doing  the  same 
things." 

Another  exception  to  the  general  responsibility  of  a   Master  not 
master  for  the  tortious  acts  of  his  servant  is  established  by 
the  cases  already  considered  in  the  preceding  chapter,   torts  of 
in  which  it  has  been  held  that  a  master  is  not  responsible  '^""^  '*^^' 
to  his   own  servant  for  any  injury   happening  to  him 
through  the  negligence  or  wrongful  act  of  a  fellow-servant. 
In  order,  however,  to  bring  a  case  within  this  exception 
it  must,  as  we  have  seen,  appear  that  both  the  servant 
injured  and  the  wrongdoer  were,  at  the  time  the  injury 
was  done,  acting  in  the  service  of  the  common  master. 


provisions  of  the  Public  Authorities  Protection  Act,  1893(56  &  o7Yict.  c.  61), 
which  also  abolishes  the  necessity  for  notice  of  action  formerly  required  by 
many  Acts  of  Parliament  in  actions  of  this  kind. 

(«}  Jlersi'i/  Docks  Trustees  v.  G'Ms,  L.  R.,  1  H.  L.  93.  See  also  Coev. 
Wise,!,.  li.,  1  U.  B.  711  ;  and  Foreman  v.  Mayor  of  Canterbury, l..'R.,QQ,.'R. 
214. 

(o)  In  R.  v.  Selby  Bam  Drahiage  Comniissioners,  (1892)  1  Q.  B.  348,  the 
prosecutor  had  recovered  judgment  in  an  action  for  negligence  against  the 
defendants,  but  the  defendants  had  no  goods  available  in  execution.  The  Court 
of  Ajjpeal  held  that  he  was  entitled  to  a  mandamus  to  compel  the  defendants 
to  make  a  rate  under  their  local  Act  for  the  purpose  of  raising  monev  to  pav 
the  jtulgment  debt. 

M.S.  22 


liable  to  one 
servant  for 
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and  also,  that  the  wronpiiloor  \Yas  a  person  of  ordinary 
skill  and  care.  But  where  these  circumstances  concur, 
the  party  injured  has  no  remedy  against  his  master, 
except  in  cases  within  the  Employers'  Liability  Act, 
1880,  and  in  cases  within  the  Workmen's  Compensation 
Acts,  181)7  and  11)00.  These  three  Acts  will  all  be  found 
in  the  Appendix. 
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In  Cases  of  Contract. 

Generally  speaking,  a  servant  who,  having  authority  Servant  not 
to  do  so,  enters  into  a  contract  in  his  master's  name,  upou'^contracts 
is  not  himself  personally  Hable  upon  such  contract  («),  entered  into  in 

.,  ,      ,  T       1  ,     11         Ti  ,,  bis  master's 

though   he    may,    undoubtedly,    like    any    other    agent,  niime; 
contract  in  such  a  manner  as  to  make  himself  personally 
liable  (&). 

In  order  to  make  a  servant  liable  personally  on  a  but  may  be 
contract  made  in  his  master's  name,  there  must  be  some 
wrong  or  omission  of  right  on  the  part  of  the  servant  (c). 
Thus,  if  he  do  not  possess  authority  from  his  master  to 
contract  in  his  name,  or,  which  is  in  effect  the  same 
thing,  if  he  exceed  the  autliority  given  him,  and 
fraudulently  misrepresent  his  authority,  there  can  be  no 
doubt  that  he  will  be  personally  liable  to  the  person  with 
whom  he  deals  in  his  master's  name.  If,  however,  the 
person  dealing  with  him  hiwics  of  his  want  of  authority 
and  yet  chooses  to  charge  the  master,  it  would  seem  that 

{a)  Paley  on  Ag.  368  ;  Story  ou  Ag.  261  ;  Exparte  Hartopp,  12  Yes.  352  : 
Oaen  v.  Gooch,  2  £sp.  567. 

(i)  7V  Aslmrst,  J.,  in  JIarheath  v.  IIaldlmaud,_  1  T.  R.  172;  per  Baylcy, 
J.,  in  Thomson  v.  Davenport,  9  B.  .k  C.  88  ;  and  in  Jiurrcll  v.  Jones,  3  B.  k 
Aid.  50. 

(c)   ^inout  V.  Ill/eri/,  10  il.  &  "W.  1. 
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the  servant  could  not  afterwards  be  made  liable  in  the 
event  of  the  master  failing  to  pay  (r/).  Questions  of  this 
sort  froqucnlly  resolve  themselves  into  mere  questions  of 
t-rt'dit.  To  wlioin  was  the  credit  ^iven  ?  The  answer  to 
wliich  must  depend  upon  tlio  circumstances  of  the  case. 
If  the  credit  was  {;iven  to  the  master,  the  servant  could 
not  be  made  liable,  provided  he  had  authority  to  contract. 
But  if  th(^  credit  was  }];iven  to  the  servant,  even  for  p[oodR 
supi)lied  for  his  master's  use,  he  could  not  discharge 
himself  from  liability  on  the  ground  that  he  was  a  mere 
agent.  A  servant  would  also  he  liable  if,  at  the  time  he 
entered  into  a  contract,  he  did  not  disclose  his  master's 
name,  and  it  was  not  known  to  the  party  contracting  with 
him.  although  he  was  known  to  be  a  mere  agent  (r). 

The  following  rather  curious  case  shows  the  difficulty 
servants  may  get  into  by  using  their  own  names  when  in 
reality  acting  for  their  masters  (/). 
Williamson  v.  The  plaintiff,  a  farmer,  put  up  the  produce  of  his  farm 
to  auction.  The  defendant  had  been  for  some  time 
previous  to,  and  at  the  time  of  the  sale  was,  foreman  to 
S.,  a  contractor,  which  was  well  known  to  the  plaintiff, 
who  was  present  at  the  sale,  l)ut  was  not  known  to  the 
auctioneer.  The  defendant  at  the  auction  bid  for  several 
lots  of  hay,  and  when  the  auctioneer  asked  for  his  name, 
in  the  usual  way,  he  answered  "  liarton  "  only,  and  the 
auctioneer  wrote  it  down  as  the  name  of  the  buyer.  A 
f«'W  days  uftcsr  the  sale  the  auctioneer  soil  in  an  account 
to  the  defendant.  The  hay  wiis  witliout  any  direction  or 
interference  of  tlu;  defendant,  taken  away  in  S.'s  carts, 
and  consumed  by  his  horses  before  his  death,  which 
occurred  ten  days  after  the  auction.  An  action  was 
brought  against  the  defendant  for  the  price  of  the  hay,  to 


{tf)   /'alrmonv.  Gaiida»rqiii,  15  V.wi,  d'l ;  2  Smith's  L.  C. 

Ir)  So  in  the  rnw?  nf  nurtioncerH,  JfnimoH  v.  Rohrrdcau,  l'e;ikf,  103  ; 
J-'nitdh/n  v.  Lamond,  4  C.  U.  G'M .  Sw  Fmlirr  v.  Marnh,  34  L.  J.,  (i-  H. 
177. 

If:  n',l/ifi„i»ou  V.  Itarlnii,  .'M  I,.  .T.,  Exr.  171.  In  J'.x  parte  Hh<l,  33 
T..  J..  Kiinkr.  4!*,  nn  nsfcnt  tiiking  ftliiircH  in  \w  own  niinie  was  liold  liable  ax  u 
rontrilmtorv. 
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which  the  defence  set  up  was  that  defendant  bought  the 
hay  for  his  master  S.  At  the  trial  the  jury  found  for 
the  defendant.  But  upon  a  rule  for  a  new  trial  the 
judges  were  equally  divided  in  opinion  as  to  his  liability, 
and  leave  to  appeal  was  granted,  but  the  appeal  does  not 
appear  to  have  been  argued. 

But  where  a  servant  has  once  had  authority  to  contract   Servant  not 
in   his   master's   name,    and   the   authority   is  revoked  authority  re- 
without   his  knowledge,    he    would   not   be  liable   upon  ^oked  without 

...  ,      ,  .      .  h:s  knowledge 

contracts  entered  into  m  his  master  s  name,  in  ignorance 
of  the  revocation  of  his  authority.  If  for  instance,  a  man 
leaves  a  housekeeper  in  possession  of  his  house,  and  goes 
abroad  and  dies,  the  housekeeper  would  not  be  liable  to 
pay  for  goods  obtained  on  her  master's  credit  after  his 
death,  and  before  she  knew  of  his  death,  provided  they  Death  ..i 
were  of  a  description  which  she  icas  authorized  by  her  '""^^  ^^' 
master  to  pledge  his  credit  for  during  his  life  ig)  ; 
although  in  such  case  her  master's  representatives  would 
not  be  liable,  as  her  authority  to  pledge  his  credit  was  in 
fact  revoked  l\y  his  death  (//). 

When    clerks   or   other    servants   enter   into    written  How  servant 
contracts  on  behalf  of  their  employers,  they  should  be  personal  lia- 
careful   to  do  so   in  such  a  manner  as  to  exclude  the  bility  upon 
possibility    of  their  being  personally  liable  themselves  entered  into 
upon  such  contract,  in  the  event  of  their  employer  failing  on  behalf  of 
to  perform  the  engagements  thus  entered  into.     For  if 
such  a  contract  purport  on  the  face  of  it  to  bind  the 
clerk,  or  party  signing  it,  himself  personally,  it  is  not 
competent  for  him  to  discharge  himself  from  liability  by 
evidence  that  he  was   acting   merely   in   a  ministerial 
capacity   as    agent   for    his   employer  (/).      To    exempt 

{g)  Smoiit  V.  Ilbenj,  10  M.  &  W.  1.  The  principle  of  this  case  applies  also 
to  a  revocation  of  authority  by  the  dissolution  of  a  company  as  well  as  by  the 
death  of  an  individual:  Salton  v.  Xcw  Beeston  Cycle  Co.,  (1900)  1  Ch.  43;  and 
see  Re  Oriental  Bank,  28  Ch.  D.  634. 

[h)  Blades  \.  Fnv,  9  ii.  &C.  167.  As  to  acts  done  under  a  power  of  attorney, 
see  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.47. 

(t)  Higglm  v.  Sctior,  8  M.  ct  "W.  834  ;  Kebwr  v.  Baxter,  L.  R.,  2  C.  P.  174. 
And  see  ib.  that  the  master  himself  may  be  liable  if  he  were  the  real  principal. 
See  also  Colder  v.  Uobell,  L.  R.,  6  C.  P.  486.     But  if  the  written  contract 
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himself  from  perKonal  responsibility,  a  clerk  should  either 
sif^n  his  employer's  name,  or,  if  he  signs  his  own,  should 
expressly  state  his  ministerial  cliaracter,  as  In*  usinp;  the 
words  "  per  procuration,"  or  other  words  of  a  similar 
import  {h\ 
rierkH  heUl  The  necessity  of  the  above  caution  is  exemplified  hy 

liable  on  bills     ^j^^    following   cases,    in  which  clerks  have    been    held 

aniw  n  lor  " 

their  nia.^t.r.  personally  liable  upon  bills  of  exchange  accepted  or 
drawn  for  the  benetit  of  their  employers  : — 

Thouwx  V.  Thus,  where  (/)  the  defendant  accepted  <iencraUii  a  bill 

-B''V.  of  exchange  directed  to  him  by  the  name  of  "  H.  li., 

cashier  of  the  York  liuildings  Compan}*,"  he  was  held 
personally  liable  for  the  amount  of  the  l)ill  to  an  indorsee, 
although  he  proved  that  the  letter  of  advice  was 
addressed  to  the  compan}',  and  that  the  bill  being  brought 
to  their  house,  he  was  ordered  to  accept  it,  which  he  did 
in  the  same  manner  that  he  had  accepted  other  bills. 
For  the  bill,  on  the  face  of  it,  imported  to  be  drawn  on 
the  defendant,  and  it  was  accepted  by  him  generally,  and 
not  as  servant  to  the  company,  to  whose  account  he  had 
no  right  to  charge  it  till  actual  payment  by  himself. 

L^fewe  \  So   where  («()    a   broker,    who  was  employed  to  sell 

"^  •  goods,  drew  a  bill  for  the  price  on  the  i)iuchaser,  he  (the 

broker;  was  held  liable  upon  the  i»ill,  although  it  was 

contended    tlial    iu;   nu'relv  drew  as  tlie  servant  of  the 


dfjtt  ribc  the  pei>on  who  is  renlly  only  nn  ajifcnt  ns  principal,  the  real  principal 
can  neither  itne  nor  he  sued  ujxjn  tfie  contract,  llumhlr  v.  Hunter-,  VI  Q.  U. 
310. 

[k]  Hills  of  KxchnnRc  Act,  1S8-.'  (45  A:  10  Virt.  r.  01),  s.  26.  As  to  indorse- 
ment for^e*!  "  by  Jtroruiutiim,"  see  C/mr/rs  v.  lilnrkurll,  '1  V.  V.  1).  \h\ . 

(/)  Thoiiiimx.  /Im/iojt,  2  Str.  i).")')  ;  Jlriilni  v.  Sttnij,  .'{  V.\c.  3.  Mr.  Justice 
St4)ry,  in  iiis  work  on  Agency,  s.  I.V.),  note  .{,  and  2(>!>,  note  I,  seems  to  doubt 
the  authority  of  TIudiuih  v.  Jtm/iop,  and,  in  tlie  latter  note,  (jnotes  an  .\niericnn 
case  to  show  that  such  not«w  as  that  in  Tlnniuiit  v.  Ilinhop  are,  in  America, 
regnrdwl  as  ilrawti  u|hmi  tlic  drawee  in  his  «;///>/«/ capacity.  Hut  in  the  case  he 
quofei,  the  arcrptance  was  "  im  jujent."  \\\(\  it  would  seem  tiiat  the  mode  in 
which  the  bill  in  T/iohhik  v.  Ilixhoj)  was  .iddroMil  to  the  defendant,  left  it 
ambijfiiniiH  whether  file  words  "cashier,"  iVi-.,  were  mere  words  r)t  description 
or  not,  and  the  defeiidmit,  by  accepting'  the  bill  i/nirnt/l;/,  showe<l  that  he 
con'ideri'<l  the  bill  to  be  m/ihrimrfi  U>  him  personally,  and  not  in  his  official 
character.  Se*-  the  observations  of  I'atteson,  J.,  in  I/avin  v.  Clarke,  6  (i.  B. 
16.  Jrnkin*  v.  Mnni%,  10  M.  A:  W.  .S77,  is  a  case  the  converse  of  T/iointts  v. 
Jii»fiop. 

(in)  Le/eirev.  Lloyii,  h  Taunt.  749  ;  Sou-nhij  v.  Jlutrfm;  '2  Cr.  &  M.  368. 
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seller  ;  for,  having  put  his  name  on  the  bill,  all  the  lej^;il 
consequences  of  the  act  attached  to  him  as  much  as  to 
any  other  person  whose  name  was  thereon. 

Again,  where  (ii)  a  bill  of  exchange  was  directed  to  xirhoiu  v. 
"  Mr.  James  Diamond,  purser,  West  Downs  Mining  ^'"">"^"^^- 
Company,"  and  accepted  thus :  "  James  Diamond, 
accepted  per  proc.  West  Downs  Mining  Company," 
Diamond  was  held  personally  liable  upon  it,  as  the  legal 
effect  of  the  acceptance  was  that  he  accepted  in  his  own 
right  as  principal,  and  as  agent  for  all  the  other  members 
of  the  firm,  but  as  the  bill  was  only  directed  to  him  he 
only  was  liable. 

So  where  (o)  a  bill  of  exchange  was  directed  to  "Mr.   Mare\. 

W.  C,"  and  "  accepted  for  the  company,  W.  C.  purser," 

W.  C,  was  held  personally  liable  :  and  Lord  Campbell 

said, — 

'■'■  Tlioinas  V.  liixhoj),  it  appear.s,  has  been  doubted  on  the  other  side  of 
the  Atlantic,  but  for  a  century  it  has  been  uniformly  considered  good  law 
in  this  country,  and  it  is  clearly  in  point.  In  y'lclmlU  v.  Dianunid,  the 
decision  itself,  and  far  the  greater  part  of  the  reasoning  in  the  judgments^ 
are  precisely  what  we  now  adopt." 

So  where  the  trustees  and  secretary  of  a  benefit  build-  price  v. 
ing  society    signed   promissory   notes    in   the    foUowhig  ^'^y'*"'- 
form:    "Midland    Counties    Building    Society.     No.    8,  pfj'j;'!'^''- 
Birmingham,  March  12,  1858.  Two  months  after  demand 
we  promise  to  pay  P.  100/.,  with  interest  after  the  rate 
of  six  pounds  per  cent,  per  annum.     W\  Pi.  Heath.  John 
Taylor,    Trustees;    W.    D.    Fisher,     Secretary:"    both 
trustees  {p)  and  secretary  {(i)  were  held  to  be  personally 
liable. 

(«)  XlchoUs  V.  Diamond,  9  Exc.  156. 

(o)  Jlarvw  Charles,  5  E.  i:  B.  978.  See  also  Penrose  v.  Martj/n,  28  L.  J., 
Q.  B.  29,  wliere  the  secretary  to  a  joiut-stock  coinpauy  (limitedi  was  held 
persoaally  liable  upou  a  bill  wiiich  he  accepted  as  secretary,  but  omitting  tlie 
word  ''limited,"  uuder  19  >.^  20  A'ict.  c.  47,  s.  31  ;  miA  Atkois  v.  Jf'ardlc, 
58  L.  J.,  Q.  B.  377 

ip)  Frico  V.  Ta>/lor,  5  H.  &  X.  540  ;  Allan  v.  Miller,  22  L.  T.  Rep.  825. 

(q)  Bottoiiileij  V.  Fisher,  31  L.  J.,  Exc.  417.  If  a  servant  is  culled  upou 
to  pay  a  sum  due  from  his  master  which  his  nuister  is  liable  to  pay,  but  he  is 
uot,  and  after  discussion  aud  threat  of  litigatiou  the  servant  gives  a  promissory 
uote  iu  his  own  name  for  tlie  amount,  he  is  bound  to  pay  it  when  due,  and 
caunot  set  up  as  a  defence  tliat  there  was  no  consideration  for  the  note,  Cook  v. 
Wright,  30  L.  J.,  (i.  B.  321. 


:iu 
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Although 
]»arty  tnkiii}: 
the  bill  kh.„i- 
dt-rk  t«>  lit- 
acting  tor  iiis 
master. 
Lfadbittfi-  V. 
Fmrrou.-. 


Alul  ill  siu'li  ciisos  it  makes  no  difference  tliul  a  parly 
tiikinfj;  the  l)ill,  do  so  with  full  knowledf^e  tliiit  a  person 
whose  name  is  on  the  hill  is  a  mere  servant.  Thus,  the 
agent  to  a  country  hank,  to  whom  the  plaintiff  sent  a  sum 
of  money  in  order  to  procure  a  hill  upon  London,  and 
who,  thereupon,  drew  a  hill  in  his  own  name  for  the 
amount  upon  the  lirni  in  London,  the  two  iirnis  hein^ 
the  same,  was  held  personally  liahle  as  drawer  of  the 
hill,  althouu'li  the  plaintiff  Jnictr  that  he  was  a^^ent,  and 
sui)posed  that  the  hill  was  drawn  hy  liim  as  such,  and  on 
account  of  the  country  hank,  to  whic-li  the  agent  jiaid 
over  tile  money  {>•),  and  Lord  LUfiihorough  said, — 

"Is  it  iu>t  a  uiiiviM-sal  lulo  tiiat  a  man  who  puts  liis  name  to  a  bill  of 
exchange  thereby  makes  himself  pci-sonally  liahle,  unless  he  states  uiMjn 
the  face  of  the  bill  that  he  subscribes  xifor  another,  or  by  procuration  of 
anotiicr.  which  are  words  of  exclusitm  .'  Unless  he  says  plainly.  '  I  am 
the  mere  scrilx','  he  becomes  liable.  Now,  in  the  present  ca.se.  although 
the  |>laintiff  knew  the  defendant  to  be  agent  to  the  Durham  bank,  he 
might  not  know  but  that  he  meant  to  offer  his  own  responsibility.  Every 
person,  it  is  to  be  presumed,  who  takes  a  bill  of  the  drawer,  expects  that 
his  responsibility  is  to  be  pledged  to  its  being  accei)ted.  Giving  full 
effect  to  the  circumstance  that  the  jjlaintiff  knew  the  defendant  to  be 
agent,  still  the  <lcfendant  is  liable  like  any  other  tliawer  who  puts  his 
name  to  a  bill  without  denoting  that  he  tlm-s  it  in  the  character  of  pro- 
curator. Thcilefendant  has  not  done  so,  and  therefore  has  made  himself 
liable." 


Rea.M.n.  Ill*'  lule  illustrated  hy  tluise  cases  is  an  iiillexihle  one, 

and  is  hy  no  means  conlined  to  hills  of  exchange,  hut 
!i])plies  to  other  written  contracts  (.sK  and  is  founded 
upon  the  iJiiiiciple  heforc;  adverted  to,  that  parol  evideiici! 
is  not  adniissihUi  to  contradict  or  vaiy  any  contract 
which  has  heen  reduced  to  writing  (/). 


(r)  Lradliitlff  \.  /•'mioir,  ')  M.  A;  S.  .H't;  niid  sec  prr  (tihhs,  ('.  .1.,  in 
(Jolipi/  T.  Jliltilrii,  7  'i'auut.   ir.2. 

(f)  Joiirt  V.  J.,(tlr,l„lr,  0  \.  k  K.  48f)  ;  Ma<jrf  v.  Alkimon,  2  M.  &  W. 
440.  Sec  ;vc  I/>r(l  WcnHlcydnlc,  in  Iltffgiii*  v.  •Senior,  8  M.  &  W.  84'); 
Kehierr.  Ilajfrr,  ]..  K..  '2  ('.  V.  174. 

(/)  Anfr,  C'hii]it4'r' II.  Whcrr  brokerM  make  n  rontract  on  hchnlf  of 
iinflivliiHi-d  t)rinri|ialH.  i'vii]i-iiri>  Ik  lulniixrtilile  of  ii  ru>>t<iin  in  the  fratlo  to  niakf 
till-  lirok«Tt«  liiihlf  uinliT  flu-  contriirf  m.h  well  as  their  priiiri|i:d>  :  /V/.r  v.  ()iif//ri/, 
18  Q.H.  1).  7(».S;  HittrhniKoti  V.  Tiitfiam,  I,.  U.,  8  C.  1'.  482  ;  .Soiil/inrll  v. 
iSouditrh,  1  C.  I'.  I).  .374. 
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:il; 


"Where  written  contracts  are  entered  into  by  clerks  or 
other  agents  a  difficulty  frequently  arises,  from  the  mode 
in  which  they  are  worded,  as  to  the  meaning  of  the 
parties  ;  whether  they  intended  to  contract  for  themselves 
personally  or  not.  In  such  cases  the  general  rule  applies, 
that  the  construction  of  written  documents  is  for  the 
Court.  And  it  may  be  said,  that,  generally  speaking,  the 
onus  of  proving  that  a  person  who  has  signed  a  written 
document  merely  acted  as  agent  for  some  one  else  in  so 
doing,  lies  upon  the  agent  who  would  exempt  himself 
from  responsibility  (a). 

When  the  defendant  covenanted  "  for  himself,  his 
heirs,  executors,  &c.,  on  the  part  and  on  behalf  of  "  A.  B., 
that  A.  B.  would  pay  a  sum  of  money,  the  defendant 
was  held  personally  liable  (/r). 

So  where  the  solicitors  of  the  assignees  of  a  bankrupt, 
upon  whose  lands  a  distress  had  been  put  by  the  landlord, 
gave  a  written  undertaking,  thus  :  "We,  as  solicitors  to 
the  assignees,  undertake  to  pay,"  &c.  ;  they  were  held 
personally'  liable  {x). 

Again,  where  "  C,  on  the  part  of  N.,"  agreed  to  let 
certain  premises  to  P.  for  a  term  of  years,  and  C.  signed 
the  agreement  but  N.  did  not,  C.  was  held  personally 
liable  to  an  action  for  not  completing  the  lease  (i/) . 

So  where  "  E.  and  F.,  of  London,  merchants,"  signed 
a  charter-party  "  by  authority  of  and  as  agents  for  Mr. 
A.  H.  S.,  of  Memel,"  R.  and  F.  were  held  personally 
liable  for  a  breach  of  it  (z). 

But  where  the  defendants,  who  were  fruit  brokers, 
signed  in  their  own  names  a  sold  note  in  which  it  was 
stated  that  "We  have  this  day  sold  to  you  on  account  of 

{iij  Smith's  Merc.  Law,  lo2. 

(«•)  AppJetdii  V.  Blitks,  0  Eiist,  148.  See  iJoiomiaH  v.  WtUiains,  '  Q.  ]{. 
103  ;  Norto)!  v.  Heron,  1  C.  k  V.  G4.S. 

(.r)  Biirrtll  v.  Joiirx,  3  15.  &  Aid.  47  ;  aud  see  Ircson  v.  ConnhiqtDti, 
1  B.  &  C.  160;  llnllw  .Mniyst,  1  C.  c*c  M.  714:  irnt.soH  v.  Murnll,  1 
C.  &  V.  307. 

(//)  Tdxiin-  V.  ('In-i.st'tuii,  4  E.  &  ]{.  .')91  ;  and  see  licid  v.  Drmper,  '50 
L.  J.,  Exc.  208. 

(r)  LoniartI  \.  liohiitsoi/,  5  E.  &  B.  12.');  see  also  Cookvx.  Vlhoii,  1  C.  Ij., 
N.  y.  \-yi;  rarlcr  v.   Jriii/ow,  7  E.  .V:  B.  942. 


(Jases  wiieie 
it  is  doubtful 
whether  ser- 
vant bound 
personally. 


Held  liable  in 
^Ip/jh'ton  V. 
Jttnks. 


Jturrell  v. 
Jones. 


Tiinner  v. 
Christian. 


Lennard  v. 
liohinson. 


Gndd  V. 
Houghton. 


SIC, 
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GiiM  V. 


A^ent  held 
not  liable  in 
SptUU  V. 
La  vender. 


Down  man  v. 
Jniliaiiu. 


Leu- in  V. 
Nicholson, 


Ex  parte 
Jiueklev. 


Jainos  Moiiuul  i^-  Co.,  Valenciii,  2,000  cases  Vivleiieia 
t)nui^es,"  the  Court  of  Appeal  held  {a)  that  the  words 
"  on  aocouiit  of "  sliowed  an  intention  to  make  the 
foreign  print'ii)als,  and  not  the  brokers,  liable,  and  tiiat 
the  brokers  were  not  liable  on  the  contract. 

And  wiiere  the  defendants  signed  a  contract  on  behalf 
of  a  proposed  company,  they  were  held  personally 
liable  (M. 

]iut  wlu're  A.  an  auctioneer,  entered  into  and  signed  an 
agreement  as  agent  of  13.,  and  J3.  shortly  afterwards 
signed  it  with  the  words,  "  I  hereby  sanction  this  agree- 
ment, and  a[)prove  of  A. 'shaving  signed  it  on  my  behalf," 
it  was  held  that  A.  was  not  personally  responsible  [c). 

And  so  where  A.  (an  agent)  made  a  promise  in  the 
following  terms  :  "I  undertake  (on  behalf  of  Messrs. 
E.  ct  Co.)  to  pay,"  ifcc,  it  was  held  to  be  (upon  the  face 
of  it)  an  undertaking  as  agent,  and  not  to  be  binding 
upon  A.  personally,  as  there  appeared  to  be  no  want  of 
authority  on  his  part  to  make  such  an  undertaking,  and 
no  excess  of  autiiority  in  making  it  (d). 

So,  again,  where  solicitors  to  certain  assignees,  "on 
behalf  of  the  assignees,"  consented  to  do  certain  things, 
the  solicitors  were  held  not  to  be  personally  liable  ('■)• 

And  where  a  banker  signed  a  promissory  note,  "  I 
l)roMiis('  [()  pay,"  S:v.,  "  for  C.  M.  I',  and  S..  11.  >[.."  it  was 


(a)  O'aflil  V.  Ifiiiu//iti,n,  1  Kx.  I).  3.')7,  disnpproviiip  I'aice  v.  1f'alkn\ 
I..  K.,  •'>  Kx.  \''\,  in  whicli  the  (!i'feii(liint,s,  wln>  coiitracNd  "  ns  npi'iit-<,"  were 
lu-ld  |uTMiiiiilly  liiil)lr.  I'liiif  V.  U'lill.n-  was  fol lowed  in  llutnjlt  v.  Mnnznmis, 
4  K\.  !•.  nil.'  Sec  also  l)ri<liiii(l<x  V.  (hrijurii,  30  I,.  .1..  (i.  H.  .{(>.  wliire  tho 
«ief»ndant-'«,  liavin^j  sij^nrd  »  cliarter-piirty  "  as  a;frntt,"  wiri'  luld  not  lialilo. 
In  Jhittiih  V.  Minsh,  I,.  U.,  0  (i.  H.  ;j()l,  wlieie  a  ])ronii!sHory  »<>t<'  iiad  Ixen 
ninde  by  tlif  dinrtors  of  u  conipany,  flicy  wtre  luld  prrsonally  liable,  the 
nffixinjr  of  the  i-onipany's  se.il  not  iilii\injr  them.  In  ll'nhr  v.  Ifnnop,  31 
I,.  J.,  Kx.  J')l,  H.  xijjni'fl  a  chaitcr-parfy  "  fov  j).  \-  Co.,  II  apcnt,"  and  it 
wn.i  hflil  to  lie  a  piod  detriiir,  bv  way  o|  I'ljuitidib'  plea,  that  it  was  orijfinnily 
a;;rei-<l  bttween  plaiiitilF  andd)  fiiulant  that  defendant  was  only  toHign  as  a};ent, 
and  not  to  Iw  personallv  liable. 

{/,)  Kfhirr  V.  Haxt,',,  I..  U.,  2  (".  1'.  171  ;  Srult  V.  Lord  Ehiirif,  I,.  H.,  2 
C.  r.  2.')5. 

(r)  Spill/)  V.  l.nrriidrr,  2  lliod.  \-  I(.  I'>"J  ;  /liiirrn  v.  Mnrrii),  '1  Tannt. 
374. 

(d)  Ihiiiimnn  v.  Williiiiiin,  7  'i.  It.  103  ;  svv  the  .Vnii'iican  cases  eit-cd  in 
Stor}'  on  A^.  Mii. 

(r)   Leirin  v.  Xtrhohoti,  18  Q.  15.  ')n3. 
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held  that  this  did   not   give  a   separate  right  of   action 
against  the  party  signing  (./). 

Again,  where  a  contract  was  made  in  London,  as  Mahonyv. 
follows:  "Contract  between  Messrs.  Y.  &  T.,  Morlaix, 
France,  and  M.  (plaintiff),  London.  M.  engages  himself 
hereby  with  Messrs.  Y.  &  T.,  ^Nforlaix,  from,  &c.,till,  kc, 
for  the  proper  and  merchantal)le  cutting,  messing  and 
preparing  of  French  provisions,  at  Morlaix  (as  pork,  beef 
and  bacon),  on  receiving  a  free  passage  out  to  Morlaix 
from  London  and  back  again,  and  wages  of  30s.  sterling 
per  week,  Messrs.  Y.  &  T.  finding  the  requisite  tools. 
Should  any  differences  arise  on  account  of  M.'s  inability 
or  improper  conduct,  this  contract  is  to  be  considered 
null  and  void,  and  M.  has  no  claim  for  further  wages  nor 
free  passage  back  to  London."  And  signed,  "  For  Y.  & 
T.,  Charles  Kekule  "  (defendant).  The  defendant  was 
held  not  to  be  personally  liable  (//). 

Again,  where  three  directors  signed  a  promissory  note  Lindm  v. 
in  this  form :  "  Three  months  after  date  we  jointly 
promise  to  pay  F.  S.  or  order  GOO/.,  for  value  received 
in  stock  on  account  of  the  L.  &  B.  Iron  and  Hardware 
Co.,  limited  ; "  they  were  held  not  to  be  personally 
liable  {h). 

And  where  the  secretary  to  a  railway  company  signed  Alemrider  v. 
a  note  in  this  form:  "  On  demand  I  promise  to  pay  K.  '  *'^''* 
1,500Z.  with  legal  interest  until  paid,  value  received. 
For  the  M.  T.  &  W.  Railway  Company,  J.  Sizer, 
Secretary ;"  he  was  held  not  to  be  personally  liable  ; 
Kelly,  C.  B.,  referring  to  the  well-known  form  of  a  Bank 
of  England  note,  for  which  no  one  ever  thought  of 
making  the  officer  who  signs  personally'  liable  (/). 


(/)  Kr  parte  JJ/ic/c/ei/,  14  M.  &  AV.  469. 

Q)  Mahoinj  V.  Kekitlv,  14  C.  B.  390 ;  aud  see  Green  v.  Eopke,  18  C.  B. 
o49,  that  in  all  cases  it  is  a  question  of  iutentiou  to  be  gathered  from  the 
terms  of  the  contract ;  whether  the  principal  be  a  foreigner  or  not. 

(//)  Limhis  V.  Melrose,  3  H.  &  >'.  177;  see  Arjgs  v.  Xkhohon,  1  H.  .*c  N. 
165. 

((■)  Alexander  v.  Sizcr,  L.  R.,  4  E\.  UVl.  "Where  judgment  has  been 
obtained  against  the  master,  tlie  servant  cannot  be  sued.  Tricsflci/  v.  Ftniie, 
34  L.  J.,  Exc.  172. 
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Remedy 
u;j^iinst 
uervunt  wbiii 
uuauthori/t(l 
by  master  t" 
•oil  tract. 


^Vlu  TO  tlu'  plaintiff  anil  several  others,  being  per- 
formers in  the  orchestra  at  the  opera,  Covent  Garden, 
hail  a  claim  aj^ainst  the  ilefendant  for  thirteen  nights' 
salary,  and  negotiations  took  place  in  the  green-room  of 
the  theatre,  the  plaintiff  acting  on  ix-half  of  himself  and 
the  other  performers,  and  the  plaintiff'  signed  the 
following  document  :  "  The  gentlemen  of  the  orchestra, 
kc,  are  willing  and  hereby  pledge  themselves  to  continue 
their  services  and  attend  their  duties  provided  B.  will 
guarantee  the  payment  of  the  thirteen  nights  due  on  the 
5th  ult.  Signed  on  behalf  of  tlie  gentlemen  of  the 
ort-hestra.  C.  Lucas  ;"  il  was  held  to  be  a  joint  contract, 
and  that  the  plaintitl*  could  not  sue  alone  for  a  breach 
of  it  (A). 

A  person  who  induces  another  to  contract  with  him  as 
the  agent  of  a  third  party  by  an  unqualilied  assertion  of 
his  being  authorized  to  act  as  such  agent  is  answerable 
to  the  person  who  so  contracts  for  any  danuiges  he  may 
sustain  by  reason  of  the  assertion  of  authority  being 
untrue  ;  and  a  person,  professing  to  contract  as  agent 
for  another,  impliedly,  if  not  expressly,  undertakes  to  or 
promises  the  person  who  enters  into  such  contract  upon 
the  faith  of  the  professed  agent  being  duly  authorized, 
that  the  authority  which  he  professes  to  have  does  in 
point  of  fact  exist  (/). 

Au  agent  who  has  put  himself  in  this  position  is  not 

(/)  I.uca»  V.  licaU-,  10  (.'.  B.  739;  Jung  v.  Phonphate  of  Lime  Co., 
L.  K.,  3  C.  I".  13!). 

(l)  f'ollni  V.  Wiiijht,  S  K.  iV:  It.  (".17 ;  seo  also  I'ulhill  v.  Ualtei; 
3  H.  A:  Ad.  114  :  J>,i/.,,i.h  v.  Ifnlrlumou,  1.'}  (i.  H  TU  ;  liuiuMI  v.  Triincii, 
IH  C.  H.  7.SG  ;  liiihiiniM,,,  v.  Dnmi,  30  I,.  J.,  ('.  1'.  14  ;  ItrnUic  v.  iMtd 
Ehuiy,  \..  ]{.,  7  II  \..  1(»J  ;  J/V//..  v.  I',oj,,,t.  L.  U.,  S  ('.  1'.  437  :  Itichard. 
ton  V.  WiIIkiiiihuii,  \,.  U.,  (i  (i.  \\.  '27(i ;  U'rxt  l.niidoii  Coinmrrciiil  Hank  v. 
Kiln,,,,,  l.'Mi.  I{.  I).  .'KiO  ;  (H,ve,  v.  ]l,i„l;  „f  Hmjland,  (19(H)  1  Cli.  (i:>'J. 
.V»  to  iiu-HHiin-  "I  daiiiajft'!*,  nee  Mrck  v.  lI'mHl,  "21  (I.  W.  I).  120.  Tlio 
prinriplc  of  Vullrn  v.  Wrujlit  i-xU-ikU  fiirtlirr  than  tlic  cam'  of  oiir  jjcrnoii 
inducing  another  to  fnt«'r  info  a  contract.  "  'riiu  riil<!  to  he  dcdiicid  ih  tliat 
wluri!  u  jM'rtMih,  hy  a.-tsiTtinx  tliat  lie  has  the  authority  ol  the  ])rinci|)al, 
iDduccK  another  person  to  enter  into  any  tranHaetion  which  he  wuiild  iioi  liavu 
ent4're<l  into  hat  tor  tliat  att.xeition,  and  the  assertion  turUN  out  to  l)e  untrue,  to 
tlie  injury  of  tlie  person  to  wlioni  it  wa.s  made,  it  must  lie  taken  tliat  tlio 
person  making;  it  nmlertook  that  it  wa.n  true,  and  he  is  liable  persoindly  for 
the  dania;.'e  that  ha.s  ocoirreil,"  I'lrbnuk'n  Kimilor*  v.  Ilmnphn >!>•,  18 
U.  I!    I>.  .")». 
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liable  on  the  conti-act  itself  ())i),  but  can  be  sued  for 
damages  for  breach  of  warranty  of  authority. 

This  doctrine  is  not  applicable  to  the  case  of  a  con- 
tract made  by  a  pul)lic  servant  acting  on  behalf  of  the 
Crown  (//)• 

A  question,  however,  more  frecjuently  arises  as  to  the   Sirviintnot 
personal  responsibility  of  a  clerk,  or  other  servant,  or   r!^?,']'4^^ 
agent,  to  persons  other  than  his  master,  or  principal,   third  persons 
for  money  which  has  been  paid  to  him  on  account  of  pa^i,Uo"h[m 
his  master.    And  the  question  is  one  of  much  importance,   "l'  "c^'^unt  of 

Tfp       li  rrn  1-11  his  niJister 

and  some  dirhculty.  i  he  general  rule  applicable  to  cases 
of  this  sort,  undoubtedly,  is  that  payment  to  a  clerk,  or 
servant,  authorized  to  receive  the  money  (o),  is  pay- 
ment to  the  master,  who  receives  by  the  hand  of  his 
clerk  (7)).  Generally  speaking,  therefore,  when  money 
is  rifihtfully  obtained  by,  or  paid  to,  a  clerk,  or  other 
servant,  authorized  to  receive  it  on  account  of  his 
master,  any  action  to  recover  it  back  should  be  brought 
against  the  master  {q).       And  this  rule  is  but  just :  for 


(m)  Zewis  V.  Xicliohon,  18  (i.  Y>.  o03.  In  some  American  Courts  tlie 
ag-cnt  is  held  directly  answerable  on  the  ccmtraet  as  a  party,  and  the  name  of 
the  person  for  whom  he  assumed  to  act  is  rejected  as  surplusage.  This 
appears  to  he  a  matter  of  form  rather  than  substance.  See  Collins,  L.  J.,  in 
Thompson  v.  London  Connt;/  Cotnicil^  (1S99)  1  Q.  B.  840,  referring  to  Kelner 
V.  Baxter,  L.  11.,  2  C.  P.  174,  in  which  an  agent  was  held  personally  liable  on 
a  contract  entered  into  by  him  professedly  as  agent,  because  his  alleged 
principal  was  in  fact  non-existent.  As  to  the  effect  of  knowledge  of  the 
person  contracting  with  the  alleged  agent  that  the  agent's  alleged  authority 
was  non-existent,  see  Ilalhot  v.  Lens,  (19()1)  1  Ch.  344.  In  Bennetts  v. 
M-IItn-aith,  (1896)  2  Q.  B.  464,  the  plaintiffs,  being  in  doubt  as  to  whether 
tlie  defendants  had  or  had  not  authority,  were  allowed  to  add  the  alleged 
principals  as  defendants. 

(//)  Bunny.  Maedonald,  (1897)  1  Q.  B.  000.  In  Graham  v.  CommisH'toncrs 
of  PiMic  IForks,  (1901)  2  K.  B.  781,  it  was  held  that  an  action  for  breach 
of  contract  would  lie  against  the  defendants,  an  incorporated  bodv,  tliough 
servants  of  the  Crown. 

(0)  J'Hia  V.  Goultun,  (1893)  1  Q.  B.  3.")0.  Otherwise  he  is  a  mere  stranger. 
See  Bridf/es  v.  Garrett,  L.  K.,  5  C.  P.  4ol  ;  Pape  v.  Westacott,  (1894) 
1  Q.  B.  272. 

{p)  See  Ex  parte  Bijriie,  35  L.  J.,  Bankr.  43,  that  possession  by  a  clerk  of 
his  master's  books  is  possession  by  the  master.  In  It.  v.  Lamhton,  '^  Price, 
428,  where  a  man  made  up  a  parcel  of  bills  and  notes  and  gave  them  to  his 
servant  to  give  to  the  postman,  it  was  held  to  be  clear  that  until  the  servant 
liad  done  to  they  were  in  the  possession  of  the  master,  and  liable  to  he 
seized  under  an  extent  against  him,  and  that,  although  the  bills  were  specially 
endorsed. 

{q\  Selw.  N.  P.  102,  lltli  ed. ;  Paley  on  Ag.  388  ;  see  Ilemnunq  v.  Jlitle, 
29  L.  J.,  C.  P.  137  ;  ColUns  v.  Brook,  29  L.  J.,  mc.  25.'). 
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SadUr  V. 
Eranf. 


Master  lia))lc. 

Thf  Jhikf  of 
Norfolk  V. 
Worthi/. 


since,  in  i^ent'ial.  an  rt<:;«'nt  ciinnot  disputo  the  title  of  liia 
principal — and  it  is  only  in  very  six'cial  cases  (/•)  that 
he  can  set  up./»J?  trrtii  aj^ainst  his  principal — a  servant 
who  had  received  money  on  account  of  his  master  could 
not  dispute  his  master's  rij^ht  to  it,  and  to  hold  the 
servant  responsible  to  third  persons  would  he  to  subject 
him  to  two  actions  for  the  same  cause. 

Upon  this  principle  depends  the  case  of  Sadler  v. 
Eranit  (s).  In  that  case  it  appeared  that  the  defendant,  as 
receiver  to  Lady  W.,  received  quit-rent  due  to  her  from 
the  plaintiff,  and  pjave  a  receipt  for  it  as  such.  The 
plaintiff,  contendinj;  that  Lady  W.  was  not  entitled  to 
the  quit-rent,  brought  an  action  for  money  had  and 
received  aj^ainst  the  receiver,  but  was  nonsuited  on  the 
f;round  that  the  payment  to  the  receiver  was  payment  to 
Lady  W.,  and  the  action  ought  to  have  been  brought 
against  her.  And  the  Court,  in  discharging  a  rule  which 
had  been  obtained  to  set  aside  the  nonsuit,  observed, 
that  in  cases  of  payment  to  a  known  agent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in 
special  cases  (as  under  notice,  or  tiuiJa  tide). 

The  principle  upon  which  Sadhr  v.  Kraiis  was  decided 
may  be  not  inaptly  illustrated  by  a  case  the  exact  converse 
of  it.  The  defendant's  agent,  R.,  had  contracted  to  sell 
an  estate  belonging  to  the  defendant  to  the  plaintiff,  and 
had  received  a  deposit  from  liiui  ;  but  the  conditions  of 
sale  not  being  complied  with,  the  plaintiff  brought  an 
action  against  the  defendant  to  recover  his  deposit.  On 
the  part  of  the  defendant  it  was  objected  that  no  proof 
was  given  that  the  deposit  had  been  paid  over  to  him, 
and,  in  fact,  it  had  not  been  paid  to  him.  IJut  Lord 
Ellenborough  said  it  made  no  difference  whether  it  was 


(r)  Such,  for  insUnce,  an  wlicrc  the  master  hntt  been  )!ri>>lty  of  fmiid,  Hce 
Ifinilman  r,  Willrork,  9  \\\n)z.  3N2,  note  ;  Clieetwmi  v.  IJxiiU,  fi  Kxc.  341  : 
Shrriilan  v.  Xru-  Qua;/  Co.,  28  L.  J.,  C.  I'.  M  :  or  what  in  e(|uivitlent  to 
i-rirti<»n  l)v  titli- pariiinoimt,  liidille  v.  liond,  M  I,.  .1.,  Q.  H.  137  :  approved  in 
Ili^rrx  \.'f,<i,„/>f,t.  nH'.M)   1  il  U.  31H. 

{»)  4  Uurr.  \'JH'i  ;  me  Grennraij  v.  Jliini,  4  T.  U.  Ti.JG  ;  Stevenson  v. 
Mortttner,  Cowp.  80G  ;  ncc.  in  .\merica,  Colvin  v.  Jfolbrook,  2  Coinst.  Rep. 

I2r,. 
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liable. 

I'jhlcn  r. 
Read. 


actuall}'  paid  over  or  not ;  E.  acted  completely  as  the  agent 
of  the  defendant ;  therefore,  when  the  deposit  was  lodged 
with  the  agent,  this  was  in  law,  co  instanti  a  payment 
to  the  principal  (f). 

And  the  following  cases,  where  the  action  was  against  Clerk  not 
the  clerk,  servant,  or  agent,  were  decided  upon  similar 
principles  : — The  defendant,  a  hanker' s  clerk,  signed  a 
receipt  for  money  paid  into  the  hank  by  the  plaintiff, 
thus  :  "  For  Spooner  and  Attwood,  Wm.  Read."  He 
was  held  not  liable  to  an  action  for  money  had  and 
received  at  the  suit  of  the  plaintiff  ;  but  the  action  should 
have  been  brought  against  Spooner  and  Attwood  ;  the 
receipt  being  evidence  that  they,  and  not  the  defendant, 
had  received  the  money  {u). 

And  so  an  attorney's  clerk,  who,  in  his  master's  Stephens  v. 
absence,  received  some  money  which  was  paid  to  him  at 
his  master's  office,  by  a  debtor  to  a  client  of  his  master, 
and  signed  a  receipt  thus,  "  For  Mr.  S.  John,  John 
Badcock,"  was  not  responsible  to  the  client  for  the 
money,  although  he  had  not  paid  it  over  to  his  master, 
as  he  was  accountable  to  his  master  for  it,  and  the  client 
must  look  to  him  for  redress.  And  Lord  Tenterden  said, 
"It  is  perfectly  clear  that  the  defendant  received  the 
money  as  the  agent  or  servant  of  John,  and  must  have 
paid  it  over  to  him  if  he  had  returned.  The  receipt  given 
was  the  receipt  of  John,  and  (if  he  had  not  been  bank- 
rupt) would  have  been  evidence  against  him  in  an  action 
brought  by  the  present  plaintiff"  (.r). 

Upon    similar    principles    it   has    been   held  (//)  that  iiamford\. 
attorneys,  who,  upon  an  agreement  for  the  sale  of  an 
estate  belonging  to  one  Stott,  had,  as  his  agents,  received 
from  the  plaintiff'  a  deposit,  were  not  liable  to  an  action 
at  the  suit  of  the  plaintiff'  for  a  return  of  the  deposit,  on 


Shuttleivortk. 


(t)  Luke  of  Norfolk  v.  TFort/n/,  1  Camp.  3.S7  ;  Mf/cll  v.  Dui/,  L.  II., 
1  C.  P.  SO;  Elhs  V.  GouUoii,  (18!i3)  1  Q.  B.  8-50. 

(«)   Kdden  v.  Bead,  8  Ciini]).  388. 

(.r)   Stephens  v.  Badcock,  3  B.  i^-  Ad.  3.^4. 

(v)  linmford  y.  Shntthicorth,  11  A.  &  E.  P2(i  ;  and  see  Ilurlcy  v.  Jtaker. 
Irt  M.  cV:  W.  26. 
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Cases  against 

revenue 

officers. 

TTfii thread  v. 
lirook^hnnk. 

Camphrll  v. 
Hall. 


A I  Iff  V. 
Backhoutr. 


Servant  n«t 
liable  il  he 
liiiK  paid  till- 
money  t<>  liis 
master. 


the  sale  ^o'\n^  oiT  for  want  of  title  in  Stott,  as  they 
received  the  money  as  hitt  a<4ents,  and  to  account  to  hira. 
And  Coleridr!;e,  J.,  said  that  payment  over  of  the  deposit 
AViis  imm;iterial.  The  moment  the  money  was  in  the 
defendant's  hands  it  was  in  Stotl's  hands. 

And  so  it  has  heen  held  {z),  that  an  action  for  money 
liad  and  received  would  not  lie  a<:;ainst  a  revenue  ollicer 
for  an  over-payment ;  though,  in  a  suhsequent  case  (a), 
where  the  duty  paid  remained  in  the  hands  of  the 
collector  not  jiaid  over,  with  the  consent  of  the  attorney- 
general,  for  the  express  purpose  of  trying  the  validity  of 
imposing  the  duty,  the  Court  did  not  raise  any  objection 
to  an  action  for  money  had  and  received  against  the 
collector.  But  in  a  more  recent  case  {}>)  it  was  held,  that 
the  action  would  not  lie  against  the  receiver-general  of 
excise,  to  recover  duties  said  to  have  heen  overpaid  to 
him,  inasmuch  as  the  money  was  paid  to  him  for  the 
])uri)0se  of  being  paid  over  pursuant  to  Act  of  Parliament, 
and  it  was  not  shown  that  it  remained  in  his  hands  till 
he  had  notice  to  retain  it.  And  the  Court  said  that, 
unless  the  contrary  were  proved,  they  would  presume 
tlie  money  had  been  applied  by  a  pul)Iic  officer,  as  it  was 
his  duty  to  apply  it. 

The  rule  exempting  a  clerk  or  other  servant  from 
responsibility  to  third  persons  for  money  riiihtfnllif 
received  on  account  of  his  master,  applies  a  fortiori 
where  the  money  has  been  juiul  onr  by  such  clerk  to  his 
master  ('•).  In  that  case,  even  thou^^h  the  money  was 
originally  paid  by  mistake,  th«'  cirri;  jiaying  it  over  to 
liis  master  does  no  wrong.  It  was  paid  to  him  for  the 
purpose  of  being  paid  over,  and  he  has  efl'ected  that 
purpose,  and  cannot  again  be  called  upon  to  account   for 


(t)  Whitltrriiil  v.  lirookitlMink,  Cowp.  fiO ;  and  see  GrerHtraij  v.  Hard, 
4  T.  H.  .'>r).'l,  where  it  appeared  tliat  tlie  money  had  ])oen  paid  over  before 
artion  broiijfht. 

(rti  ('iim/ifirll  V.  //»///,  ('(iwp.  20.'. 

(h)    Atlrr  V.    Hiirkho„Mr,  W  .M.  \   W.  Vt'X.\. 

(r)  OirrH  v.  ('n»ik,  (IS!).'.)  I  Q.  ]i.  •Jfi."..  It  wiis  upon  this  f^round  that  :i 
mandamuK  wa.i  refuw*!  in  J{.  v.  .S/ciir,  '•  'I'.  K.  ">JIi.  ttee  /"•;•  I'atteHon,  J., 
in  Jl.  V.  Jfi/fM,  3  A.  &  K.  424. 
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the  money,  even  though  his  master  has  no  rif,'ht  to  retain 
it.  In  an  old  case  (d),  therefore,  where  the  defendant, 
who  was  a  clerk  of  the  South  Sea  Company,  received 
from  the  plaintiff  600/.  on  account  of  the  third  sub- 
scription, and  by  mistake  never  entered  it  in  the  book, 
but  paid  it  over  to  the  company,  Pratt,  C.  J.,  ruled 
that  no  action  would  lie  against  him  at  the  suit  of  the 
plaintiff.  And  in  a  subsequent  case  (e),  Lord  Mansfield 
said :  — 

••  111  jjcneral,  the  i)rinciple  of  law  is  clear,  that  if  money  be  misspaid  to 
an  a.Gjent  expressly  for  the  use  of  his  principal,  and  the  agent  has  paid  it 
over,  he  is  not  liable  in  an  action  by  the  person  who  mispaid  it,  because 
it  is  just  that  one  man  should  not  be  a  loser  by  the  mistake  of  another, 
and  the  person  who  made  the  mistake  is  not  without  redress,  but  has  his 
remedy  over  against  the  principal." 

Upon  this  principle  it  was  held  (  /"),  that  an  action  for 
money  had  and  received  would  not  lie  against  a  church- 
warden to  recover  back  dues  which  had  been  paid  to  him, 
but  which  he  had  paid  over  to  the  treasurer  of  the 
trustees  of  the  chapel.  And  similar  principles  have 
been  acted  on  in  several  subsequent  cases,  some  of  which 
are  referred  to  in  the  note  (fi). 

The  mere  passing  money  in  account  by  an  agent  with- 
out any  fresh  credit  given  to,  or  bills  accepted  on  account 
of,  his  principal,  is  not,  howe^'er,  equivalent  to  payment 
over  (//),  that  is,  if  the  account  may  be  considered  as 
still  open.  But  if  the  agent,  having  a  claim  against  his 
principals,  transmit  to  them  an  account  in  which,  giving 
credit  for  the  amount  received,  he  debits  them  with  the 
amount  of  his  claim  and  strikes  a  balance  in  their 
favour,  and  afterwards  in  a  subsequent  account  gives 
them  credit  for  this  balance,  which  accounts  are  all 
adopted  and  agreed  to  by  the  principals ;    the  account 


Car'/  Y. 
Wchster. 


ILn-sfnIl  V. 
Haixllc;/. 


Passing 
money  iu 
account  not 
equivalent  to 
payment, 

unless  ac- 
couut  settled. 


[d)  Cary  v.  Wchster,  Str.  480. 

(e)  Bailer  v.  Harrison,  Cowp.  .565,  post,  p.  357. 
(  /■)  Horsfall  v.  Hundley,  8  Tauut.  13G. 

(y)  Greenway  v.  Hurd,  -i  T.  K.  55:5  :  Coles  v.  Wrujht,  4  Taunt.  198; 
Tope  v.  Hoclcbi.  7  B.  &  C.  101  :  Atlee  v.  Backhouse,  3  M.  &  W.  633  ;  White 
V.  Bartlelt,  9  Bing.  878  ;  Ireland  v.  Thomson,  4  C.  B.  149. 

(A)  Bitllcr  V.  Harrisan,  Cowp.  565  ;  M-Carthij  v.  Colvin,  9  A.  &:  E.  607. 
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then  hecomes  settled,  and  the  transaction  is  equivalent 
to  i)aynient  over  of  tlie  money  (/). 

And  the  doctrine  that  the  receipt  of  a  servant  or  agent 
is  the  receipt  of  his  master  or  principal,  does  not  apply 
to  the  cases  of  a  servant  who  is  a  tcnnuidocv,  so  as  to 
discharge  him  (A).  If,  therefore,  a  servant  acting  illegally 
or  wrongfully,  gets  money  into  his  hands,  he  cannot 
defend  himself  from  an  action  at  the  suit  of  the  party 
legally  or  rightfully  entitled  to  it,  on  the  ground  that  he 
acted  merely  as  the  agent  of  his  master,  and  has  paid 
over  the  money  to  him  (/).  No  one  but  the  })erson  legally 
entitled  to  the  money  can  give  a  discharge  for  it,  and 
until  it  is  paid  to  him,  the  servant  or  agent  is  liahle  to 
be  sued  by  him  for  it ;  provided  he  is  not  prevented  from 
suing  by  the  rule  **  in  purl  ddicto  potior  est  conditio 
dr/i'ndoitis  "  (/»)• 

This  was  decided  in  Miller  v.  Aris{n),  which  was  an 
action  brought  by  the  plaintiff,  who  had  been  a  prisoner 
in  the  Coldbath-lields  Prison,  against  the  governor  of  the 
prison,  to  recover  a  sum  of  money  paid  by  the  plaintiff 
for  lodging,  while  he  was  con  lined  as  a  prisoner  in  that 


L",)7 ;    .\iiriill   V.     Tonifiiimiii, 


(i)  Jlollaufl   V.    JtH.sM-ll,    :\2    ],.    J.,    (i.     1! 

]-.  u.,  t;  c.  r.  40.-.. 

(/.)  Xor  t'lm  payment  by  tin-  servant  be  considered  payment  by  the  master, 
so  as  to  expose  him  to  the  application  of  tlie  maxim  atterwards  mentioneti  ia 
the  te.xt,  '■  i)i  pari  delicto  poliur  (kI  conditio  dcf'cudriitis.'"  And  tlierefoiu, 
wliere  the  pbiiiitilf's  eb'rk  received  money  from  his  customers,  and  paid  it  to 
the  defeii(bints.  upon  tlie  chances  of  the  coming  up  of  ticket.s  in  the  St4»t« 
l^)ttery  of  1772.  contr.iry  to  the  Lottery  Act  of  that  year,  it  was  held  by 
Ix)nl  Mansfield  that  the  ]ilaiiitilT  mij,'ht  recover  the  money  from  the  defendauf.s  ; 
Clarh  v.  Sine,  Cowp.  I!i7  :  and  fee  ('urkiinj  v.  Jtiniifd,  I  Camp.  ;{7,  a.* 
quoUHl  by  I'ark,  .1.,  in  Ahhotts  v.  ]tay,;i,  2  Krod.  >V;  11.  :t71.  'NVhcre  the 
receipt  ot  nmiiey  by  both  master  Jind  servant  is  illegal,  the  latti  r  is  not  liable 
t<j  an  action  for  monev  had  and  received  at  the  suit  of  the  former  ;  MUhn/vr 
v.  h,ur,  \{\.  ic  M.  .')7  ;   Xichohoii  v.  (ioocli,  2.".  I..  .1.,  (i.  15.  i:{7. 

{[)  Thin  IS  stronjrly  illustrated  by  Shmlniid  v.  Milduii.  .'>  Hare,  4(51),  where 
it  was  held  by  Wi;;rani,  V.-C.  that  thi'  a;;ent  of  an  executor  dr  mii  tort, 
cidlectiu;,'  the  assets,  knnwiu);  them  to  belonj;  to  the  testator's  esfjit*',  and  th.'it 
his  principal  was  not  the  le;;Hl  personal  representative,  made  himself  per- 
Honally  liable  as  executor  dr  sun  tort,  notwilh.slaiidin^  he  had  didy  accounteil  for 

case   w.'is  explained    in    .Vy/.r.*   v.    Si//,cs, 


This 


his   recei])t^   to  his  principal. 
L.  U.,  .">  C.  P.  1 1 :». 

(>w)  An  the  plaintiff  was  in  (luitdnll  v.  J.oirndts,  0  (i.  It.  IG4  :  and  see 
fimil/t  v.  Itrumlni,  2  I)ou|;.  <>!).')  ;  Wilhiimx  v.  lledleij,  8  East,  :{7S  ; 
Alknnon  v.  Urnliij,  M)  L.  J..  Exn.  WVl. 

(w)  H  Eop.  2:»2  ;  Selw.  X.  \\  lOJ. 
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prison,  and  which  sum  exceeded  the  amount  allowed  by  Miller  x.Aris. 

the  prison  regulations.     On  behalf  of  the  defendant  it 

was  contended  that  he  was  not  liable,  as  he  had  accounted 

at  the  sessions  to  the  county  for  all  the  sums  received  on 

account  of  the  gaol,  but  he  was  nevertheless  held  liable, 

Lord  Kenyon  saying  that  Sadler  v.  Evans  {o),  and  such 

cases,  did  not  apply,  where  there  is  corruption  in  the 

foundation  of  the  contract,  or  it  is  bottomed  in  oppression 

or  immorality. 

And  so  a  sheriff's  officer  was  held  liable  to  refund  to  snowdon  v. 
the  plaintiff  a  sum  of  money  which  he  had  illegally 
extorted  from  him,  under  colour  of  a  warrant  from  Die 
sheriff";  and  it  was  held  to  be  no  defence  that  the  defen- 
dant had  paid  the  money  over  to  the  sheriff,  as  the 
defendant  acted  illegally  in  receiving  the  money,  which 
could  not,  therefore,  have  been  paid  to  him  for  the 
purpose  of  being  paid  over  to  the  sheriff  {p) . 

So,  where  a  parish  clerk  extorted  illegal  fees,  colore  Steele  \. 
officii,  it  was  held  that  the  plaintiff'  might  recover  them      '  *'^'"*' 
back  from  him,  and  need  not  sue  the  rector,  for  whom 
they  were  said  to  have  been  received  (q). 

Neither  does  the  doctrine  above-mentioned  apply  to  ^'or  where  he 

1  .   1  ,  ,  ,  .        '      .      obtains  the 

cases  m  which  a  servant  or  agent  gets  money  into  Ins  nionev  bv 

hands  hij  means  of  a  trespass  or  other  tort,  committed  by  "'eans  ot  a 
,  ■  „  .  ■  1    1  •  •       •       1     trespass  or 

the  orders  of  or  m  company  with  his  master  or  principal,  other  tort. 
For  all  persons  concerned  in  a  tort  are  principals,  and  as 
the  party  injured  might  bring  his  action  against  the 
servant  for  damages  sustained  in  consequence  of  his 
w'rongful  act,  he  is  allowed  to  waive  his  right  to  proceed 
in  that  form  of  action,  and  sue  for  the  money  received 
by  the  wrongdoer.      Upon   this   ground,   where  (r)   the 

■    (o)  4  Bun-.  1985,  ante,  p.  3o0. 

ip)  Snoicdon  v.  Davis,  1   Taunt.  359  ;  see  Smitlt  v.   Sleaj),  12 
"18.")  ;    Valp!/  \.   3Ianley,  1   C.  B.  594;    IFakeJield  v.  Xewbon,  6  Q. 
Davies  v.    J'enion,  (>  Q.  B.  443  ;  Oates  v.    JTudson,  6  Exc.  346 ; 
Parker  V.  Bristol  a)id  Exeter  Railwai/  Co.,  6  Exc.  7Uo  ;   Totcnsoii  v. 
1  Camp.  39G  ;    Chappell  v.  roles,  2  M.  &  "W.  867. 

(7)   Steele  V.  WiUianis,  8  Exc.  625. 

(r)  Tiigman  v.  Hopkins,  4  M.  &  G.  389  ;  and  see  Sharland  v 
5  Hare,  469,  ante,  note  (/)  ;  Edwards  y.  Iloddiug,  5  Taunt.  815  ; 
Hardimj,  6  Exc.  349. 

23—2 
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TM,/maH  V.        defendant  by  direction  of  his  father,  who  cliiimed  to  be 
*'''""■  executor   of    the   plaintiff's  wife  deceased,   went  to  her 

lod^^injfs  and  t(Jok  a  lar^e  sum  of  money  from  a  bureau, 
which  he  said  belonged  to  his  fatlicr  as  executor,  and 
wliich  he  paid  over  to  him  accordingly  :  the  defendant 
was  held  liable  to  an  action  for  the  money  at  the  suit  of 
the  plaintiff,  althou<:;h  it  was  contended  that  he  merely 
acted  as  a^^ent  to  liis  father,  arrainst  whom  the  action 
should  have  been  brought.     And  Tindal,  C.  J.,  said, — 

"The  dcfi-iidant  was  a  wronirdocr  in  taking  the  money,  an<l  would 
have  In.'cn  liable  to  tlie  plaintiff  in  trespass.  The  plaintiff,  however, 
waives  the  tort  and  sues  the  defendant  for  money  had  and  reeeive<l ;  and 
tlie  defendant  cannot  relieve  himself  from  liability  by  payin;,'  over  the 
money  to  another  i)arty,  sis  he  mif^'ht  have  ilone  if  the  ori>rinnl  taking 
had  been  lawful.  The  circumstance  distinpiishes  the  present  ca.sc  from 
SfrpfifHM  V.  Jiiidroih (x)  :  for  there  the  defendant  receive<l  the  money  ns 
a^cnt  for  a  party  who  was  entitletl  to  receive  if,  where.is  here  the  receipt 
was  altoijethor  wrongful,  and  it  must  be  taken  with  all  its  consequences." 


As  to  senant's       But  a  clerk  or  other  servant  or  a^^ent  who  has  received 

third  persons      nionev  on  accouiit  of  liis  master,  and   haa  }t()t  jtaid  it 

int.rv.niii-       over  to  him  l)efore  receiving  notice  not  to  do  so,  from  or 

meiit  to  his        ^^'i  behalf  of  the  person  who  paid  it,  n)ay  be  liable  to 

master.  refund  the  money,  and  cannot  slu^ltcr  himself  from  such 

liability  under    the    maxim    napimdcKt  snjirriur,   if    the 

circumstances  of  the  case  are  such  that,  had  the  money 

been  paid  over  to  the  master,  lie  would   have  had  no 

defence  to  an  action  to  recover  it :  as  in  such  case  the 

servant,  if  obliged  to  pay  the  money  over  to  the  person 

entitled  to  it,  would  liave  a  good  defence  to  any  action 

brought  against  him  by  his  master,   and  would  not  be 

estopped  from  disputing  his  title  to  I  lie  money. 

'■'"."  V.  Tbus,  in  C'(in/  v.  ]]'rli.sttr  (t),  it  was  said  by  Pratt,  C.  J., 

that  if  tlic  defendant  had  not  paid  the  money  over,  the 

plainlifV  would  Imvc  iiad  bis  option  eithtu"  to  charge  him 

or  the  company  ;  as  in  the  common  case  of  payment  to 

a  goldsmith's   servant,   who  does    not    carry  it    to   the 

n'rcount  of  his  master,  the  party  has  an  election  to  go 

{$)  .3  li.  ti.  Ad.  ^»i;  M>o  thu  cane,  ante,  p.  351. 
(f)  Str    INO.  iniir,  p.  .io.i. 
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against  either  :  he  may  charge  the  servant,  because,  till   Ciinj  v. 
the  money  is  paid  over,  the  servant  receives  it  to  his      *'  ''^^''' 
own  use ;   or  he  may  pass  by  the  servant  and  make  his 
demand  upon  the  master,  because  the  payment  to  tlie 
servant  is  made  in  confidence  of  the  credit  given  him  l)y 
the  master. 

So,  in  an  action  (//)  brought  by  the  plaintiff,  an  under-  Buihr  \. 
writer,  to  recover  back  from  the  defendant,  who  was 
agent  for  the  insured,  Messrs.  L.  &  S.,  resident  at  New 
York,  a  sum  paid  by  the  plaintiff  upon  a  loss,  supposed 
to  be  fair,  but  which  turned  out  to  be  foul  ;  the  defen- 
dant had  passed  the  whole  sum  in  his  account  with 
Messrs.  L.  &  S.,  and  given  credit  to  them  for  it  against 
a  sum  in  which  they  stood  indebted  to  him,  but  had 
accepted  no  fresh  bills  nor  given  any  fresh  credit  to  his 
principals,  and  had  not  paid  the  money  over  to  them  : 
it  was  held  that  the  mere  placing  the  money  to  the 
credit  of  the  principals  was  not  equivalent  to  paying  it 
over  ;  and  that  the  defendant  was  liable  to  refund  the 
money  to  the  plaintiff's.  In  delivering  judgment,  Lord 
Manstield  said, — 

"In  general,  the  principle  of  law  is  clear,  that  if  money  be  misiiaid 
to  an  agent  expressly  for  the  use  of  his  principal,  and  the  agent  has  jiaid 
it  over,  he  is  not  liable  in  an  action  by  the  person  who  mispaid  it, 
because  it  is  just  that  one  man  shoukl  not  be  a  loser  by  the  mistake  of 
another,  and  the  person  who  made  the  mistake  is  not  without  redress, 
but  has  his  remedy  over  against  the  principal.  On  the  other  hand,  it  is 
just  that  as  the  agent  ought  not  to  lose  he  should  not  be  a  gainer  by 
the  mistake.  And,  therefore,  if  after  the  payment  so  made  to  him,  and 
before  he  has  paid  the  money  over  to  his  principal,  the  person  corrects 
the  mistake,  the  agent  canuot  afterwards  pay  it  over  to  his  principal 
without  making  himself  liable  to  the  real  owner  for  the  amount.  But 
the  present  case  turns  upon  this,  that  the  agent  was  precisely  in  the 
same  situation  at  the  time  the  mistake  was  discovered  as  before." 

So  where  ( r)  it  appeared  that  the  defendant  had  received   Cox  v. 
a  bar  of  silver  from  his  correspondent  at  Gibraltar,  and     '"'  *'"^* 
sold  it  to  the  plaintiff'  at  a  price  calculated  with  reference 

(«)  Bailer  v.  Harrison,  Cowp.  .)6o.  See  Oucn  v.  Cro)tk.  (IStlo)  I  U-  15. 
2C5. 

{x)  Cox  V.  Prentice,  3  M.  «S:  S.  344.  It  may  be  observed  of  both  Btilhr  v. 
Harrison  itnd  Cox  v.  I'roUice,  that  the  principal  was  a  foreigner. 


858  skuvant's  liaiumiy  to  thii;i»  pkhsons. 

Cos  V.  to  the  miinher  of  ounces,  whicli,  on  assay,  it  was  sup- 

posed to  contain,  aiul  it  tni  lud  out  afterwards  that  it 
citntained  fewer  ounces  than  had  heen  su))posed ;  the 
phiinlitY  was  heUl  entitled  to  recover  from  tlu'  defendant 
the  money  overpaid  to  him.  as  he  had  not  jxiid  it  orrr  to 
liis  principal,  althou^di  he  had  forwarded  an  account  to 
him,  in  which  he  had  credited  him  with  the  full  sum, 
hut  which  was  still  unsettled.  And  Lord  Ellenhorough, 
C  J.,  said, — 

"  I  take  it  to  Ijc  clcir  tliat  an  agent  who  receives  money  for  his 
principal  is  liable  as  a  principal,  so  lon^  as  he  stands  in  his  original 
situation,  ami  until  there  has  been  n  cliangc  of  circunistances  by  his 
h.Hving  paid  over  the  money  to  his  principal,  or  done  something  equivalent 
to  it.  Here  it  is  admitted  that  no  money  has  Ixjen  paid  over  by  the 
defendant  to  his  principal,  nor  has  there  been  any  other  thing  done  by 
him  to  create  a  eliange  of  circumstances.  The  oidy  question  then  is, 
wJR'tlier  tiie  action  lies  against  the  defendant,  considering  it  as  if  it  were 
an  action  against  the  principal.'' 

Munaij  V.  So  ill  the  followiii*^  case  (.//)  a  })rincipal  was  lield  not 

Ma„u.  entitled   to  set  oi^'  aj^ainst  a  deht  due  from  him  to  his 

aj^'ent  a  sum  of  money  received  by  the  agent  on  account 
of  his  principal,  but  returned  by  him  to  the  person  wlio 
paid  it  before  action  brought,  under  circumstances  which 
were  held  to  justify  the  agent  in  retmning  the  money. 
It  was  an  action  by  a  livery-stable  keeper  for  the  keep 
of  a  horse  belonging  to  the  defendant,  to  which  the 
defendant  pleaded  a  set-oflf  for  money  received  by  the 
plaintiff  for  the  use  of  the  defendant.  Tiie  horse  had 
stood  some  time  in  the  i)laintifT's  stables,  when,  at  length, 
the  plaintilV  sold  it  with  a  warranty  for  I'i;")/..  which  sum 
the  defendant  clainuid  to  set  off  against  the  plainlilV's 
demand.  J>ut  it  appeared  that  the  iiorse,  not  answering 
the  warranty,  had  been  returned  by  th(^  i)urchaser,  to 
whom  the  i)laiiitilV  had  returned  his  money  before  the 
action  was  i>rought  ;  and  it  was  h(dd  that  the  plaintiff 
was  justified  in  rtdurning  the  money,  which  could  not, 
tlierefore,  be  set  otT  against  his  claim  for  the  keep  of  the 
hf)rHe,     On  l)elialf  of  the  defendant  it  was  contended  that 

(.(/)  Murray  v.  Maun,  2  Exc.  638, 
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the  [)laintift',  an  ap,ent,  could  not  set  up  liis  own  fraud  in  Mm, -ay  v, 
giving  a  false  warranty,  by  which  he  was   obliged   to  ^""'^■ 
return  the  money,  against  his  principal,  the  defendant ; 
but,  said  Lord  Wensleydale, — 

"The  answer  is,  that  the  principal  never  liad  a  right  to  the  125Z., 
except  by  the  act  of  his  agent  in  making  a  contract  which  was 
defeasible  by  reason  of  fraud.  It  is  true  that  fraud  does  not  make 
the  contract  actually  void,  but  only  voidable  at  the  election  of  the 
party  ;  but  the  moment  the  purchaser  chose  to  declare  it  void,  thr  2>ri(!e 
was  rflcovcrablo  harh  from  the  ■plaintiff,  and  it  ceased  to  be  money  in 
his  hands  received  for  the  use  of  tlie  defendant.  1  am,  therefore,  clearly 
of  opinion  that  the  set-off  was  defeated  by  the  proof  of  fraud.  The 
plaintiff  does  not,  in  truth,  set  up  his  own  fraud  against  the  defendant, 
but  says,  '  I  only  received  that  money  subject  to  a  defeasance,  which  has 
taken  effect.'  " 


A  servant  may  also,  in  some  cases,  be  liable  to  an 
action  at  the  suit  of  a  third  person  for  non-payment  of 
money  which  he  has  received  from  his  master  with 
orders  to  pay  it  to  such  third  person.  But  in  order  to 
render  him  liable  to  such  an  action  it  is  not  sufficient 
that  he  should  have  received  the  money  from  his  master 
with  orders  to  pay  it  to  a  particular  person,  he  must  have 
done  some  act  amounting  to  a  specific  appropriation  of 
the  money  to  the  use  of  that  person ;  he  must  have 
assented  to  hold  it  to  his  use,  otherwise  there  is  no  privity 
between  them,  and  the  servant  is  only  responsible  to  his 
master  (^),  and  such  assent  must  of  com'se  be  before 
action  brought. 

This  position  is  well  illustrated  by  the  case  of  Hoicdl  v. 
Batt  (a) .  That  was  an  action  for  money  had  and  received. 
The  plaintiff  was  a  joint  proprietor  of  a  coach  running 
from  Exeter  to  London,  and  the  defendant  was  office- 


When  servant 
liiible  to  third 
person  for 
money  re- 
ceived from 
his  master  to 
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Hoivell  v. 
Batt. 


(z)  Paley  on  Ag.  394  :  see  Willtdins  v.  Ecerett,  U  East,  582  ;  Lillij  v. 
JIai/.i,')  A.  ifc  E.  .'348  ;  aud  other  cases  cited,  1  Wms.  Saund.  210  b.  note. 
And  see  Gldleij  v.  Lord  I'almirsio/t.  ii  15rod.  tie  B.  27"),  where  the  secretary  at 
war  was  held  not  liable  to  an  aetiou  at  the  suit  of  a  retired  clerk  at  the  war- 
office  lor  his  retired  allowance,  aitliough  the  secretary  at  war  had  received  tlie 
money  applicible  to  such  allowance.  See  also  Moore  v.  Biashcll.  '11  L.  J., 
Exc.  3  ;  Hill  V.  Roi/dx,  8  Eip  290. 

(a)  5  B.  t^  Ad.  .")04  ;  see  Baroit  v.  Hiishand,  4  B.  &  Ad.  GU  ;  Henderson 
T.  Rothschild,  3H  Ch.  D.  4.)9  ;  affirmed  .J6  L.  ,J.,  Ch.  471. 
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Hoicell  V. 
Batt. 


keeiHT  and  strvaiit  to  ('..  the  proprietor  at  Exeter.  The 
(U'ffiuliint  useil,  in  his  capacity  of  otVice-keoper,  ut  stated 
intervals,  to  make  iij)  the  share-ltills  of  the  coach,  and 
take  sums  of  money  from  a  hahince  of  C.'s,  which  he 
had  in  hand,  and  send  tliem  to  the  proprietors  as  their 
shares  of  the  profits.  On  one  occasion  23/.  were  (Uie  to 
the  plaintiff',  and  the  defendant  made  up  a  packet  pur- 
porting to  contain  that  sum,  and  sent  it  to  the  phvintiff. 
The  packet  only  contained  20/.,  and  the  action  was 
brought  for  the  difference.  No  sum  of  money  was 
expressly  given  to  the  defendant  hy  C.  for  the  plaintiff, 
but  after  the  action  was  brought  the  defendant  admitted 
that  he  had  had  the  money  of  C,  hut  said  he  had  sent 
it  to  the  plaintiff".  The  plaintitl"  was  mmsuited  on  the 
ground  that  there  was  no  privity  between  him  and  tlie 
defendant ;  and  a  rule  to  set  aside  the  nonsuit  was  after- 
wards refused,  Parke,  J.,  observing,  "  If  it  had  been 
proved  that  the  defendant  had,  as  it  were,  attorned  to 
the  plaintiti'  and  agreed  to  hold  the  money  for  his  use, 
and  not  subject  to  the  direction  of  C,  the  case  would 
have  been  different." 


In  Cases  of  Tort — Ciu.minalitkk. 


MiiKti-r's 
linliility  docs 
not  inviilvi 
nt-rviiiit's 
exemption. 


We  have  seen  in  the  preceding  chapter  that  a  master 

is  in  many  cases  liable  to  answer  criminally  for  the  acts 

of  his  servants.     Such  liability  on  the  part  of  the  master 

does  not,  however,  by  any  means,  always  involve  the 

e.xemption    of    the    servant    from    a   similar  liability  to 

answer  crintinalitrr  for  his  own  acts,  although  performed 

by  him  in  the  discharge,  or  supposed  discharge,  of  his 

duty  to  his  master,  or  in  obedience  to  his  nuister's  com- 

Diands.     In  criminal  matters  it  is  a  general  rule  that 

every  person  must  answer   for  his  own  acts,  and  the 

command  of   no  person  can  excuse  an  illegal  act.     A 

Serraut  Servant,   therefore,   is  not,   generally  speaking,  excused 

reuwnHii)!..        from  liability  to  answer  criminally  for  any  violation  of 

crxmiuahtrr,      t,he  law  wbicli   he   may  commit,  on  the  ground  that  he 
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was  only  acting  in  obedience  to  his  master's  commands  (//) .  for  his  ..wn 
This  is  so  obviously  the  case  in  regard  to  offences  which  '"'  *" 
are  mala  in  se,  that  no  more  need  be  said  upon  the  sul;-  Mala  m  ne. 
ject.     But  where  the  illegal  act  charged  is  merely  iikiIhiii  AUter,  some- 
proltibitiim,    the   fact   that   the   servant    was    acting    in    ^Ma/nj^ro-^ 
obedience  to  his  master's  commands,  would  be  strong  /<«'*«<«. 
evidence  to  rebut  that  prima  facie  inference  of  the  exist- 
ence of  a  vicious  mind,  which  generally  arises  from  the 
mere  doing  an  illegal  act ;    and  in  such  cases  it  may 
sometimes  happen  that  in  this  icaj/  the  command  of  the 
master  may,  in  effect,  exempt  the  servant  from  criminal 
responsibility  for  the  consequences  of  illegal  acts  done  in 
obedience  to  his  master's  orders. 

Thus,  where  (r)  on  the  trial  of  an  indictment  under  li.  v.  Jatiies, 
7  &  8  Geo.  4,  c.  30,  s.  6,  for  maliciously  obstructing  an 
airway  belonging  to  a  mine,  with  intent  to  hinder  and 
delay  the  working  of  the  mine,  it  appeared  that  the 
defendants  had  acted  under  the  orders  of  P.,  the  lessee 
of  an  adjacent  mine,  and  it  was  contended  by  the  counsel 
for  the  prosecution,  that  although  the  defendants  were 
acting  under  P.'s  orders,  still  that  an  order  to  do  wrong 
afforded  no  justification  ;  Lord  Abinger,  C.  B.,  inquired, 
"If  a  servant  did  this  by  his  master's  order,  and 
supposing  bona  fide  that  the  master  had  a  right  to  order 
it  to  be  done,  would  it  not  be  too  much  to  say  that  the 
servant  is  answerable  as  a  felon  for  doing  the  thing 
maliciously  when  the  malice,  if  there  is  any,  is  his 
master's,  and  not  his  own  '?  "  Upon  which,  the  counsel 
for  the  prosecution  said,  "  Suppose  a  master  ordered  his 
servant  to  shoot  a  man,  that  would  be  no  excuse  for  the 
servant  if  he  did  it."  "  But,"  said  Lord  Abinger,  "  that 
is  an  act  which  is  malum  in  se.  But  if  a  master  having 
a  doubt  or  no  doubt  of  his  own  rights,  sets  his  servants 

[b)  1  Hawk.  P.  C.  3;  1  Hale,  P.  C.  44,  olG  ;  4  Blackst.  Com.  28.  In 
Jt.  V.  Fan-.  2  M.  >S:  Uob.  34G,  both  master  and  servant  were  jointly  indicted 
for  receiving  stolen  goods. 

((■;  Jt.  V.  Jamef,  S  C.  &  V.  131.  And  see  li.  v.  Blemdalr,  2  Carr.  >!c  K. 
768  ;  where  Erie,  J.,  said,  ''  If  a  man  does  by  means  of  an  innocent  agent  an 
act  which  anionats  to  a  felony,  the  employer,  and  )iot  the  hinocent  agent,  is  the 
person  acconntable  for  that  act." 
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li.r.J'ime'.  to  l)uil(l  ii  wall  in  a  mint',  llicy  would,  if  In-  i)rovetl  tc 
have  no  li^lit,  he  all  lialilc  in  iin  action  of  Ircs^yass.  but 
it  would  not  be  felony  in  the  servants.  The  rules 
respectmg  acts  mala  in  sf  do  not  apply.  If  a  master 
told  his  servant  to  shoot  a  man,  he  would  know  that  that 
was  an  order  he  ought  to  disobey.  Jiut  if  the  servant  Inma 
jiih-  did  tltcsc  acts,  I  think  they  do  not  amount  to  an 
oflfence  within  this  statute.  If  a  man  claims  a  right 
which  he  knows  not  to  exist,  and  he  tells  his  servants 
to  exercise  it,  and  they  do  so,  acting  Ixma  fiil<\  I  am  of 
01)inion  that  that  is  not  felony  in  them  even  if,  in  so 
doing,  they  obstruct  the  airway  of  a  mine.  \Viiat  1  feel 
is  this,  that  if  these  men  acted  hona  tide  in  obedience  to 
the  orders  of  a  superior,  conceiving  that  he  had  the 
ri^dit  wliich  he  claimed,  they  are  not  within  this  Act 
of  Parliament,  But  if  either  of  these  men  kneic  that  it 
was  a  malicious  act  on  the  part  of  his  master,  1  think 
then  that  he  would  be  guilty  of  the  oti'ence  charged." 
The  prisoners  were  acquitted. 

Where  a  servant  who  was  not  (jualilied  went  out 
coursing  with  a  master  who  was  (jualilied,  it  wa>  bcld 
that  the  servant  could  not  be  convicted  for  using  dogs 
to  kill  and  destroy  game  (tl).  And  so  an  uiKjualilied 
person  who  set  trajis  to  destroy  game  by  order  of  his 
mastt^r,  who  was  (puililied,  was  held  not  liable  to  the 
peiuilties  imposed  l)y  /j  Aim.  c.  11  {<■).  But  where  an 
unipialilied  servant  went  out  shootinj;  with  a  master 
who  was  <|ualiticd,  and  lireil  a  .L,'un  and  shot  game  for 
liim,  he  was  held  liaiile  to  the  jjenalty  imposed  by 
5  Ami.  c.  1  I,  for  kt-eping  ami  using  a  gun  to  kill  game 
without  a  (jualilication  ( /  ),  Bayley,  J.,  saying, — 

" 'I'lu' |iriiH'i|>lc  u|>(iii  wliiili  llic  two  fi>rimT  ca.srs  piinTcdcd  \mi«.  lliiU 
tin-  ii-«iii(^  till'  ;,'ri'yhi>mi(l.H  wius  ihc  act  nf  tlic  owiirr  aii<l  master,  ami  imt 


Unqualifitil 
servant 
sporting  with 
qualified 
master. 


(«/)  It.  V.  Taijht:  1.)  Eiiht.  460;  »ce  also  Lcw'u  V.  Tayior,  10  East,  49  ; 
Jliui»OH  V,  Fovf,  m  Ir.  C.  I,.  K.  o09. 

{r)    U'li/Act  V.  A/,/U,  2  Mr.  A:   |{    1  ;  we  aUo  Sj„rrr  v.  Jiiinifinl,  •2i>  L.  J., 
M.  C.    17G:   J'at/iiir/.   V.   Km;/.  '29  L.  J..   M.  (J.  42,  where  the  light  «it   a 
tenant  U)  kill  nihhit.n  tva<  held  to  juNtiiy  his  MTvani.t  in  mu  <luing  hi/  /lin 
direction. 
■    If)   Ex  pnrtc  Si/l,ri,t,v,  W  \\.  k  ( '.  01. 
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of  those  who  acconiiaiiied  him.  So,  also,  the  trap  hciujj;  set  by  tlii; 
master's  orders  and  in  his  presenee,  must  be  taken  to  have  been  set  by 
him.  But  we  cannot  say  that  of  using  the  gun,  neither  his  liand  nor  his 
skill  was  applied  to  it.  If  we  were  to  hold  that  the  firing  of  the  gun 
was  the  act  of  the  master,  he  might  in  the  same  manner  use  twenty  guns 
at  the  same  time.  I  think  we  must  consider  the  gun  to  have  been 
used  by  the  i)crson  who  actually  fired  it,  and,  if  so,  the  cases  cited  are 
inapplicable,  and  there  can  be  no  doubt  that  S.  was  i)roperly  c-onvicted." 

The  Pharmacy  Act,  1868  (31  &  82  Vict.  c.  121),  imposes 
a  penalty,  by  sect.  15,  on  any  person  who  shall  "  sell" 
poisons  without  being  a  duly  registered  chemist,  and 
under  this  section  an  unregistered  assistant  of  a  duly 
registered  chemist  has  been  held  liable  (//). 

So,  too,  under  the  Sale  of  Food  and  l)rugs  Act,  1875 
(38  &  89  Vict.  c.  63),  a  servant  of  a  dairy  company  has 
been  convicted  under  sect.  6,  which  imposes  a  penalty 
on  any  person  who  shall  "  sell  "  to  the  prejudice  of  the 
purchaser,  any  article  of  food  not  of  the  nature,  substance 
and  quality  of  the  article  demanded  by  the  purchaser  (h). 

But  a  servant  selling  liquor,  the  property  of  his  master, 
by  his  master's  order,  does  not  come  within  sect.  3  of  the 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  by  which  it  is 
forbidden  that  any  person  shall  sell  by  retail  any  intoxi- 
cating liquor  without  being  duly  licensed,  and  a  penalty 
is  imposed  for  a  breach  of  the  section  (/). 

The  Inland  Revenue  Act,  1867  (30  &  31  Vict.  c.  90), 
provides,  by  sect.  17,  that  "  if  any  person  shall  solicit, 
take  or  receive  any  order  for  spirits,  wine  or  other  article 
for  the  dealing  in,  retailing  or  selling,  whereof  an  excise 
licence  is  by  law  required,  without  having  in  force  a 
proper  excise  licence  authorizing  him  so  to  do,"  shall 
forfeit  certain  penalties  ;  but  a  proviso  excepts  "  a  bond 
Jide  traveller  taking  orders  for  goods  which  his  employer 
is  duly  licensed  to  deal  in  or  sell."  A  traveller  is  not 
necessarily  excluded  from  relying  upon  this  proviso  by 

((/)  riiarmacciitical  Sorieft/  v.  TFIiceldoi,  2-i  i}.  15.  D.  6S3.  Ihit  au  ageut 
who  simply  receives  an  order  ;iiul  forwaids  it  to  his  principal  for  acceptance  is 
not  a   seller  within  this  section;   riun-iiiaceKtical  Socieiii  v.    Jf'/iitr,    (190P 

1  K.  ]{.  (;oi. 

(//)   Hotchdt  V.  llindmarsh,  (lcS<)l)  2  Q.  B.  181. 
•    {i)    innitiimon  v.  Xorris,  (1899)  1  Q.  B.  7. 
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Pedlnis  Act, 
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1888. 
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Act. 
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reason  merely  that  lit'  has  a  re<j;iilar  ottice  where  he 
receives  orders  for  spirits,  and  from  wliich  lie  forwards 
such  orders  to  his  employers  (./). 

]iiit  a  seeretaiy  to  ii  watch  cliil).  who  received  from 
the  niembers  of  the  club  suhscriptioiis  which  he  for- 
warded to  a  watchmaker  lioldin<;  an  e.xcise  licence  to 
deal  in  plate,  was  held  not  to  come  within  the  proviso, 
he  himself  Iiaving  no  excise  licence,  and  being  paid  by 
the  watchmaker  a  commission  upon  the  amount  he 
collected  (A). 

The  Pedlars  Act,  1871  (34  &  35  Vict.  c.  96),  which 
enacts  that  nd  person  shall  act  as  a  pedlar  without 
having  a  certificate,  contains  an  exemption  in  sect.  2;i  in 
favour  of  "commercial  travellers  or  other  persons  selling 
or  seeking  orders  for  goods,  wares  or  merchandize  to 
or  from  persons  who  are  dealers  therein  and  who  buy 
to  sell  again,  or  selling  or  seeking  orders  for  books  as 
agents  authorized  in  wiitiiiij;  by  the  {uiblishers  of  such 
books." 

By  the  Hawkers  Act,  1888  (51  ^  5-2  Vict.  c.  33),  s.  5, 
a  servant  may  travel  with  his  niask-r's  licence  and  trade 
for  his  master's  benefit. 

It  has  also  been  held,  that  a  servant  is  liable  to  the 
penalties  imposed  by  the  Thames  Watermen's  Act,  upon 
any  pi-rson  not  being  a  freeman  of  the  Watermen's  Com- 
pany, who  shall  act  as  a  watchman,  \-c.,  on  the  Thames, 
although  he  was  working  for  and  paid  Iiy  tho  owner  of 
the  barge,  at  a  fixed  weekly  salary  (/). 

C.  was  the  book-kee[iei*  and  accountant,  and  1.  the 
secretary  of  a  company  incorporated  and  registered 
under  the  J(7int  Stock  Companies  .\ct,  l.S(>2,  for  bu\  ing 
and  selling  on  behalf  of  other  persons  shares  and  stocks, 
&c.  There  was  no  evidence  that  any  of  the  directors, 
manager  or  other  person  connected  with  the  company 
was  a  duly  licensed  broker.     C.  on  one  occasion  bought, 


(y)   Stiirlilirrif  T.  Spriirrr,  h'}  L.  .1..  M.  ('.  141. 

(/,)   Killirk  V.  a )  ahum,  (lH96j  2  (l  H.  190. 

{I)  ii.  V.  7V<A/r.  I  K   A:  H.  SSS  ;   Skttircll  v.  ,Shoiicll,  .V.»  I,.  J.,  M.  C  26. 
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and  I.  on  another  sold,  stock  for  a  customer,  and  signed 
the  bought  and  sold  notes  "  p.  pro.  manager,"  I.  addmg 
''secretary"  after  his  signature.  It  was  held  that  both 
C.  and  I.  were  liable  to  penalties  under  57  Geo.  3,  c.  Ix., 
8.  2,  for  acting  as  brokers  without  a  licence  {ni). 

Again,  a  sheriff's  officer  has  been  lield  liable  to  an 
attachment  for  extortion  {n). 

And  a  servant  who  managed  a  place  of  public  resort 
was  convicted  for  aiding  and  abetting  his  maste  in 
harbouring  prostitutes  under  11  &  12  Vict.  e.  43,  s.  5  (o). 

Where  a  shopman  to  a  jeweller  was  indicted  for  obtain- 
ing money  by  false  pretences,  he  having  sold  a  chain, 
&c.,  which  was  hung  in  the  window,  marked  "fine  gold," 
■when  it  was  not  gold,  Alderson,  B.,  said  the  indictment 
would  not  lie  without  showing  guilty  knowledge  on  the 
part  of  the  defendant,  who  was  merely  acting  as  shop- 
man, and  the  jmy  having  found  that  there  was  no  guilty 
knowledge,  the  prisoner  was  acquitted. 

"  If,"  said  the  learned  Baron,  "  the  master  had  been  indicted,  the 
evidence  might  apply,  because  the  jury  would  infer  that  he  was  aware  of 
the  quality  of  the  articles  that  he  was  selling,  but  it  was  different  in  the 
case  of  a  shopman.  Although,  undoubtedly,  a  gross  fraud,  it  did  not 
constitute  an  indictable  offence  '"  (7;). 

There  are  also  many  cases  which  may  properly  be 
mentioned  in  this  place,  but  to  which  it  is  unnecessary 
to  advert  at  any  length,  as  they  scarcel}^  come  within 
the  scope  of  the  present  work,  in  which  servants  may  be 
liable  to  indictment  for  culpable  neglect  of  the  duty  P^^^^i*^  ^^^'tJ' 
undertaken  by  them  towards  their  employer,  where  that 
duty  also  involved  a  duty  to  the  public.  Such,  for 
instance,  as  the  driver  of  a  carriage  or  a  captain  of  a 
vessel,  who  by  negligent  driving  or  navigation,  causes 
the  death  of  any  person.  In  such  cases,  though  the  master 
may  be  liable  in  a  civil  action  for  the  consequences  of 


Servant  liable 
to  incHctment 
for  breach  of 
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(/")  Scott  v.   Cousins,   L.  E,.,  4   C.   V.   11 
47  k  48  Vict.  c.  3. 

(«)  Masters  \.  Loicthev,  11  C.  B.  948. 

(o)    Wilson  V.  Stcwftrt,  32  L.  J.,  M.  C.  198. 

{p)  a.  V.  Lamadc,  Ceutr.  Cr..  Court,  Feb.  4th,  1853 


This  Act  was  repealed    by 
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his  servnnt's  iip^lifreiice,  yet  the  servant  must  answer 
<iiiiiin(illif  for  his  own  personal  nejjjHgence  (7). 

/.'.  V.  ii'iiiiiK  In  a  case,  therefore,  in  which  the  <:;»"ouncl  haihfF  of  a 
mine,  whose  (hity  it  was  to  cause  proper  air-lieaclinp;s  to 
he  put  up  to  prevent  the  accumulation  of  noxious  f^ases, 
ne{][lecte(l  to  do  so,  and  an  explosion  of  iire-damp  took 
place,  which  killed  a  person,  for  whose  manslaup;hter  he 
was  indicted  ;  Maule,  J.,  hi  summinp;  up,  told  the  jury 
that  if  they  were  satisfied  that  it  was  the  ordinary  and 
plain  duty  of  the  prisoner  to  have  caused  an  air-heading 
to  he  made,  and  that  a  man  usinf:^  reasonahle  diligence 
would  have  liad  it  done,  and  that  hy  the  omission  the 
death  of  the  deceased  occurred,  tliey  ought  to  find  the 

R.  V.  ihnrctt.  prisoner  guilty  of  manslaughter  (n.  But  it  has  heen 
held  that  an  engineer,  under  similar  circumstances, 
eould  not  he  convicted  of  manslaughter  upon  an  indict- 
ment which  did  not  allege  a  duty  in  him  which  he  had 
neglected  to  perform  (.s). 

n.  V.  Hi(,,i„K  It  would  seem,  however,  to  he  sufficient  to  allege  facts 
from  which  the  law  would  infer  such  duty.  Thus  where 
a  Itanksman,  whose  duty  it  was  to  place  a  stage  on  the 
uioulh  of  a  shaft  to  receive  a  loaded  truck  run  down  to 
it  on  a  tramway,  neglected  to  jtlace  the  stage,  in  con- 
secpience  of  which  the  truck  fell  down  the  shaft  and 
killed  a  workman,  the  hanksman  was  held  guilty  of 
manslaughter  (0.     In  that  case  Lord  Campbell  said, — 

'•  It  was  tlic  duty  of  tlic  prisoner  to  place  the  stnpc  on  the  month  of 
the  shaft.  'I'lie  ilenth  of  the  deceasetl  was  the  direct  consc><|uencc  of  the 
omission  <>f  llie  prisoner  to  perfnrni  tlijs  (hity.     If  llic  prisoner,  of  malice 


{q)  See  R.  v.  Allen,  1  C.  &  P.  153;  R.  v.  Orefii,  ib.  166,  where  the 
rnnUiins  of  Ht4'nmers  were  imlirt/'«l  for  tlic  nianslniiirlit4'r  of  persons  kille«I  hy 
iM'injf  nni  flown  hy  the  steamers;  hut  were  aiMjuiftrd,  as  there  was  no  ])root 
of  any  y*^' •""/"/ ai-t  :  an<l  see  It.  v.  Tuiflor, 'J  ('.  \  I'.  (>7'i ;  see  also  /i'.  v. 
Lrdt/rr,  •.'  Fost.  iV  F.  Ho?  (stjition-niiisferj  :  /i'.  v.  Tmnin;  I  F.  &  F.  106 
(eiicine-driver  anil  lirenwm)  ;  A',  v.  Jlnr/in/l,  4  F.  A:  F.  1087;  Ji.  v.  O'rn;/, 
4  V.  &  F.  109H. 

f»)  I{.  V.  If  Ilium,  2  f'arr.  &  K.  .'tOH.  the  prisoner  was  acquitt^tl.  See 
also  I{  V.  I'oriif/,,  17  (i.  It.  'H.  The  nejfleet  of  duty  niuot  he  immalintcly 
eonnt'ct4-<l  witli  the  dnitii. 

'»i  11.  V.  It'll irll,  2  ('.  iV:  K.  ?,\'.\.  See  the  form  ol  the  imlictnient  in  th' 
note  to  ]l.  V.  Ilmiirii,  ii/ii  mipra, 

I     /.'    V    llnijhr*,  26  I..  J.,  M.  C.  202. 
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aforethought,  and  with  the  premeditated  design  of  causing  the  deatli  of 
the  deceased,  had  omitted  to  place  the  stage  on  the  mouth  of  the  shaft, 
and  the  death  of  the  deceased  had  thereby'  been  caused,  the  prisoner 
would  have  been  guilty  of  murder.  According  to  the  common  law  form 
of  an  indictment  for  murder  by  reason  of  the  omission  of  a  duty,  it  was 
necessary  that  the  indictment  should  allege  that  it  was  the  duty  of  the 
prisoner  to  do  the  act,  or  to  state  facts  from  which  the  law  would  infer 
this  duty  («).  But  it  has  never  been  doubted  that  if  death  is  the  direct 
consequence  of  the  malicious  omission  of  the  performance  of  a  duty  (as 
of  a  mother  to  nourish  her  infant  child),  this  is  a  case  of  murder.  If 
the  omission  was  not  malicious  and  arose  from  negligence  only,  it  is  a 
case  of  manslaughter.  It  has  been  held  that  to  make  the  captain  of  a 
vessel  guilty  of  manslaughter  in  causing  a  person  to  be  drowned  in 
running  down  a  boat,  proof  of  a  mere  omission  on  his  part  to  do  the 
whole  of  his  duty  is  not  suthcient  (,/•).  But  there  is  no  authority  for  the 
position  that  without  an  act  of  commission  there  can  be  no  manslaughter ; 
and,  on  the  contrary,  the  general  doctrine  seems  well  established  that 
what  constitutes  murder  being  by  design  andof  malice  prepense  constitutes 
manslaughter  when  arising  from  culpable  neghgence." 

Moreover,  many  instances  are  to  be  found  in  the  books 
of  cases  in  which  servants  and  workmen  have  been  joined 
with  their  masters  and  employers  in  indictments  for 
nuisances ;  some  of  which,  by  way  of  example,  are 
referred  to  in  the  note  (//). 

The  performance  of  their  duties  to  their  masters  by 
servants  of  railway  companies  are  enforced  by  Act  of 
Parliament.  Thus  in  the  Kailway  Regulation  Act,  1840 
(3'&  4  Yict.  c.  97),  there  is,  for  the  protection  of  the 
public,  inserted  a  provision  for  the  punishment  of  servants 
of  railway  companies  who  are  guilty  of  misconduct.  By 
that  Act  it  is  enacted, — 

Sect.  13.  It  shall  be  lawful  for  any  officer  or  agent  of  any  railway 
company,  or  for  any  special  constable  duly  appointed,  and  all  such 
persons  as  they  may  call  to  their  assistance,  to  seize  and  detain  any 
engine-driver,  guard,  i)orter  or  other  servant  in  the  employ  of  such 
company  who  shall  be  found  drunk  while  employed  upon  the  railway,  or 
commit  any  offence  against  any  of  the  bye-laws  (r),  rules  or  regulations 


It.   V.  Uu'jh(;». 


Indictments 
for  nuisances 


Pimishment 
of  persons 
employed  on 
railways 
guilty  of 
misconduct. 


(«)  R.  v.  Edwards,  8  C.  &  B.  611  ;  see  3  Euss.  on  Cr.  (6th  ed.),  95. 

{x)  R.  v.  Allot,  7  C.  &  P.  153. 

[y)  M.  v.  Reaae,  4  B.  i:  Ad.  30  ;  R.  v.  Scott,  3  Q.  B.  543  ;  R.  v.  Charlrs- 
u-ofth,  16  Q.  B.  1012;  R.  v.  Betts,  16  Q.  B.  1022;  see  R.  v.  Shurpc,  3 
Railw.  Cas.  33. 

(-)  As  to  the  making  of  bve-laws,  see  the  Compauies  Clauses  Consolidation 
Act,  1845  (8  k  9  Vict.  c.  16),  ss.  127  et  seq.,  and  the  Hallways  Clauses  Con- 
solidatiou  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  108  vt  seq. 
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of  such  comiMiny,  or  sliall  wilfully,  maliciously  or  ncfjli^jontly  do  or  omit 
to  <lo  niiy  net  whereby  tiie  life  or  linib  of  any  person  pa-ssing  along  or 
luMnj;  ujwn  the  railway  belonging  to  such  company  or  the  works 
thereof  respectively  shall  be  or  might  be  injurc<l  or  endnngcre<l,  or 
whereby  the  passage  of  any  of  the  engines,  carriages  or  trains  shall 
l>e  or  might  Ix'  olwtructwl  or  impeded,  and  to  convey  such  engine- 
ilriver.  guard,  porter  or  other  servant  so  offending,  or  any  person 
conn.selling,  aiding  or  assisting  in  such  offence  with  all  convenient 
tlespatch  before  some  ju.sticc  of  the  jteace  for  the  jdacc  withiii  which 
such  offence  shall  be  conimitte<l  without  any  other  warrant  or 
authority  than  this  Act  ;  and  every  such  jiei-son  so  offending  and  every 
jKjrson  counselling,  aiding  or  as*<isting  therein  ns  aforesaid,  shall,  when 
convicted  before  such  justice  as  aforesaid  (who  is  hereby  authorizeil  and 
re<|uired,  upon  complaint  to  him  made  upon  oath,  without  information 
in  writing,  to  take  cognizance  thereof  and  to  act  summarily  in  the 
premises)  in  the  discretion  of  such  justice  be  imprisoned,  with  or 
without  hard  lalx>ur,  for  any  term  not  exceeding  two  calendar  months, 
or  in  the  like  discretion  of  such  justice  shall  for  every  such  offence 
forfeit  to  her  Majesty  any  sum  not  exceeding  ten  pounds,  and  in  default 
of  payment  tliereof  shall  be  imprisoncHl  with  or  without  hard  labour 
as  aforesaid  («). 

Sect.  14.  l'rovide<l  always  (/;),  that  (if  upon  the  hearing  of  any 
such  complaint  he  shall  think  lit)  it  shall  be  lawful  for  such  justice, 
instead  of  deciding  upon  the  matter  of  comjilaint  summarily,  to 
commit  the  i>erson  or  jicrsons  charged  with  such  offence  for  trial  for 
the  same  at  the  quarter  sessions  for  the  county  or  place  wherein  such 
offence  shall  have  been  conimittc<l.  and  to  onler  that  any  such  ix;rs<in 
so  committed  shall  be  iniprisone<l  and  detained  in  any  of  her  Majesty's 
gaols  or  houses  of  correction  in  the  said  county  or  jilaco  in  the 
meantime,  or  to  take  bail  for  his  appearance,  with  or  without  sureties' 
in  his  discretion  :  and  every  such  pei-son  so  offending  aiid  convicte<l 
Ijcforc  such  Court  of  (piartcr  sessions  as  aforesaid  (which  said  Court  is 
hereby  reejuired  to  take  cognizance  of  and  hear  and  determine  such 
ciimplaint),  siiall  be  liable,  in  the  discretion  of  such  Court,  to  be 
imprisoncil.  with  <>r  without  hanl  laljonr,  for  any  term  not  exceeding 
two  years. 

]}y  the  riiiilway  Regulation   .\(t,    is  12  (5  &  (J   Vid. 

c.  /)5)  (r),   nft(;r    reciting   the  fofogoing  [H'ovision,   iind 

tliat  it  was  expedient  to  extend  the  Hame,  it  is  enacted, — 

.Sect.  17.  It  shall  be  lawful  for  any  olliccr  or  agent  of  any  railway 
company,  or  for  any   special   constal)lc   duly   appointeti,  and  all  such 

(fi)  The  u-st  of  the  section  wn«  repealed  bv  47  \'  4S  Vict.  c.  43.  See  the 
Sumninry  .lunHdiitinu  .\rf,  ls7!»  (fj  \-  43  Vict.  c.  4<.)). 

{/>)  See  Hcct.  Irt  im  tn  obstructing  ollicers  of  the  coinpiiiiy. 

(c)  Sec  nlw)  the  Knilways  Clauses  ConHolidntioii  Act,  1H4.')  (H  &  9  Vict, 
c.  20),  M.  124,  12'),  which  makes  the  owners  ot  itigincs,  A;c.,  hrought  on  the 
rnilwny  liable  to  the  cninpnny  for  dainngc  done  hy  the  st'rvnntM  of  such  ownem, 
hut  eniihlcfi  the  owners  to  recover  from  their  servnnls  in  the  same  way  as  the 
company  recover  from  the  owners. 
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persons  as  tlicy  may  call  to  their  assistance,  to  seize  and  detain  any 
engine-driver,  \vatr,i,'on-driver,  guard,  porter,  servant  or  other  person 
employed  by  the  said  or  by  any  other  railway  company,  or  by  any  other 
company  or  person  in  conducting  traffic  upon  the  railway  belonging  to  the 
said  company,  or  in  repairing  or  maintaining  the  works  of  the  said 
railway,  who  shall  be  found  drunk  while  so  employed  upon  the  said 
railway  ;  who  shall  commit  any  offence  against  anj'  of  the  bye-laws  (d), 
rules  or  regulations  of  the  said  company ;  or  who  shall  wilfullj', 
maliciously  or  negligently  do,  or  omit  to  do,  any  act  whereby  the  life  or 
limb  of  any  i)erson  passing  along  or  being  upon  such  railway,  or  the 
works  thereof  resjjcctively,  shall  be  or  might  be  injured  or  endangered  ; 
or  whereby  the  passage  of  any  engines,  carriages  or  trains  shall  or  might 
be  obstructed  or  impeded,  and  to  convey  such  engine-driver,  guard, 
porter,  servant  or  other  person  so  offending,  or  any  person  counselling 
aiding  or  assisting  in  such  offence,  with  all  convenient  dispatch,  before 
some  justice  of  the  peace  for  the  place  within  which  such  offence  shall  be 
committed,  without  any  other  warrant  or  authority  than  this  Act  ;  and 
every  such  person  so  offending,  and  every  person  counselling,  aiding  or 
assisting  therein  as  aforesaid,  shall,  when  convicted  upon  the  oath  of  one 
or  more  credible  witness,  or  witnesses,  before  such  justice  as  aforesaid 
(who  is  hereby  authorized  and  required  upon  complaint  to  him  made 
upon  oath,  without  information  in  writing,  to  take  cognizance  thereof, 
and  to  act  summarily  in  the  premises),  in  the  discretion  of  such  justice 
be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding 
two  calendar  months  ;  or,  in  the  like  discretion  of  such  justice,  shall,  for 
every  such  offence,  forfeit  to  Her  Majesty  any  sum  not  exceeding  ten 
pounds,  and  in  default  of  payment  thereof  shall  be  imprisoned,  with  or 
without  hard  labour,  as  aforesaid,"  [for  such  period  not  exceeding  two 
calendar  months,  as  such  justice  shall  appoint,  such  commitment  to  be 
determined  on  payment  of  the  amount  of  the  penalty,  and  every  such 
penalty  shall  be  returned  to  the  next  ensuing  court  of  cjuarter  sessions  in 
the  usual  manner  (f).] 

Clauses  are  also  to  Le  found  in  various  Acts  of 
Parliament  subjecting  clerks  and  servants  to  punishment 
for  offences  committed  against  those  Acts. 

Thus  the  Larceny  Act,  1861  {/),  which  by  sect.  78 
makes  it  a  misdemeanor  for  factors  or  agents  to  obtain 
advances  on  the  property  of  their  principals  for  the 
use  of  any  person  other  than  such  principals,  also 
enacts  in  the  same  section  that : — 

"  Every  clerk  or  other  person  who  shall  knowingly  and  wilfully  act 
and  assist  in  making  any  such  consignment,  deposit,  transfer  or  delivery. 


Factor's 
clerks  assist - 
ing  them  in 
obtaiuing  foi 
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{cl)   Supra,  p.  367,  note(r). 

((')  The  words  in  brackets  iu  fJiis  Act  were  (probably  by  an  oversight)  not 
repealed  by  47  &  IS  Vict.  c.  43. 
(/)  24  &  25  Vict.  c.  96,  s.  78. 
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or  in  accept  inp  or  procuring  such  ndvanci'  ivs  aforesiiid.  shall  he  puilty  of 
n  niisdetMennor," 

and  subject  to  the  same  punishmont  as  tlieir  masters. 

\W  >oi't.  >1.  ••  Whosoever  Iwing  a  tliiector.  nieinher  t>r  puhlic  ollicer  of 
any  UkIv  corporate  or  ]>ublie  company,  slmll  fraudulently  take  or  apply 
fill  his  own  use  or  heneHt,  or  for  any  use  or  purposes  other  tlinn  the  use 
«'i  purposes  of  such  Ixidy  corporate  or  puhlic  company,  any  of  the 
|>roperty  of  such  Inxly  corporate  or  puhlic  company,  shall  !«>  puilty  of  a 
misileineanor." 

Sect.  S2.  "  Whosoever  being  a  director,  public  officer  or  manager  of 
any  body  corporate  or  public  company  shall  as  such,  receive  or  possess 
himse'f  of  any  of  the  property  of  such  body  corporate  or  public  company 
otherwise  than  in  payment  of  a  just  debt  or  demand,  and  shidl  witii 
intent  to  tlefraud  omit  to  make,  or  to  cause  or  direct  to  be  ma<le  a  full 
and  tnie  entry  thereof  in  the  books  and  accounts  of  such  bo<ly  corporate 
or  jiublic  company  ;  or  (sect.  83)  shall  with  intent  to  defraud,  destroy, 
alter,  mutilate  or  falsify  any  book,  paper,  writing'  or  valuable  security, 
belonpinp  to  the  IxmI}'  ciu'ponite  or  public  company,  or  make  or  concur 
in  the  m.iking  of  any  false  entry,  or  omit  or  cojicur  in  fimittinp  any 
material  i)articular  in  any  book  of  j\ccouiit  or  other  document :  or  (sect.  84) 
shall  make,  circulate  or  publish,  or  concur  in  making,  circulating  or 
jiublishing  any  written  statement  or  account  which  he  shall  know  to  be 
false  in  any  material  particular,  with  intent  to  deceive  or  tlefraud  any 
niemljcr.  shareholder  or  creditor  of  such  body  corporate  or  public 
company,  or  with  intent  to  induce  any  person  to  Ijccomc  a  shareholder  or 
jtartner  therein,  or  to  intrust  or  advance  any  property  to  such  body 
corporate  or  public  company,  or  to  cjiter  into  any  security  for  the  lx.'neHt 
thereof,  shall  be  guilty  of  a  misdemeanor." 
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A^'ain,  the  Foigery  Act,  18(;i   (24  .;•  lif)  Vict.  c.  98), 
enacts  that : — 

S(<i.  lM.  •Whosoever  with  intent  to  tlefraud  shall  draw,  make,  sign. 
a<T"ept  or  indorse  any  l)ill  of  exchange  or  promissory  note  fir  any  under- 
taking, warrant,  order,  authority  or  rcpicst  for  the  jtayment  of  money 
or  for  the  delivery  or  transfer  of  goo<ls  or  chattels,  or  of  anj'  bill,  note  or 
oth<T  security  for  money,  by  piocuration  or  otherwise,  for,  in  the  name 
or  on  the  account  of  any  other  person  without  lawful  authority  or  excuse, 
or  shall  offer,  utter,  dispose  of  or  put  off  any  such  bill,  note,  undertaking, 
warrant,  onlcr,  authority  or  rc'|uest  so  <li-awji.  nuide.  signe<i.  accepted  or 
indorsed  by  procuration  or  otherwise'  without  lawful  authority  or  excuse 
as  aforesaid,  knowing  the  same  to  have  l>ecM  so  drawn,  made.  signe<l, 
a«'cepted  or  imloixeil  as  aforesaid,  shall  l»e  guilty  of  felony,  an<l  Iwing 
convicted  thereof  shall  Im-  liable  at  the  dis<'retion  of  the  Court  to  Ijc  kept 
in  ]icnal  nervitude  for  any  term  not  exceeding  fourteen  years,  an«l  nf)t 
less  than  [three  years.  Penal  Servitude  Act,  ISlMJor  to  Ik?  im|)risonc<l 
for  any  term  not  exceeding  two  years,  with  or  without  hard  lalxmr,  and 
with  or  without  solitary  confinement," 
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And  the  Offences  against  the  Person  Act,  1861  (24  &  25 
Vict.  c.  100),  enacts: — 

Sect.  .So.  ■•  Whosoever  having  the  charge  of  any  carriage  or  vehicle  Drivers  of 

shall  by  wanton  or  furious  driving  or  lacing,  or  other  wilful  misconduct,  carnages 

or  by  wilful  neglect,  do  or  cause  to  be  done  any  bodily  harm  to  any  "^■'"^'°^i 

person  whomsoever  shall  be  guilty  of  a  misdemeanor,  and  being  con-  fm-ioujj 

victed  thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  impri.  driviii". 
soned  for  any  term  not   exceeding  two   j'ears,  with   or  without   hard 
laboui'.' 

By  the  Act  of  29  Car.  2,  c.  7,  "No  tradesman,  artificer, 
workman  or  labourer  or  other  person  whatsoever  shall 
do  or  exercise  any  worldly  labour,  business  or  work  of 
their  ordinary  callings  upon  the  Lord's  Day  or  any  part 
thereof  (works  of  necessity  and  charity  only  excepted)," 
and  every  person  of  the  age  of  fourteen  years  and  upwards, 
offending  in  the  premises,  is  liable  for  every  such  offence 
to  forfeit  the  sum  of  five  shillings  (r/). 

Clauses  also  are  to  be  found  in  various  other  Acts  of 
Parliament  subjecting  workmen  and  servants  to  penalties 
for  offences  against  the  Act  committed  whilst  in  the  sup- 
posed discharge  of  their  duty  to  their  employers.  Thus, 
in  the  Act  for  Piebuilding  Westminster  Bridge  (It),  there 
is  a  clause  which  provides  that  in  case  of  damage  or 
mischief  done  to  the  bridge  by  any  ship,  lighter,  &c.,  jufiug  West- 
through  the  wilful  negligence  of  any  person  having  the  Bridge  liable 
command  of  any  such  ship,  lighter,  &c.,  or  any  of  the   *°  nidemnify 

^  J.  '      o  '  '  ./  master. 

mariners  or  persons  employed  therein,  the  owner  of  such 
ship,  lighter,  &c.,  shall  be  answerable  for  the  amount ; 
and  then  follows  a  clause  enacting:  — 


Servants  or 
mariners 
wilfuUv  in- 


■'  That  in  case  the  owner  of  any  such  ship,  lighter,  barge,  boat,  float, 
raft  or  vessel  shall  be  compelled  to  pay  any  penalty',  or  to  make  satisfaction 
for  any  damages  by  reason  of  anj'  neglect  or  default  done  or  committed 
bj'  his  servants  or  mariners,  or  any  of  them,  such  servants  or  marinei-s. 
and  each  and  every  of  them,  shall  be  liable  to  pay  such  penalty  or  damages 
(with  the  costs  thereof)  tu  such  owner  ;  and  in  case  of  non-payment  upon 


iff)  The  words  "workman  or  labourer"  are  intended  to  cover  the  case  of 
persons  in  the  employment  of  others,  but  it  is  doubtful  whether  agricultural 
labourers  are  within  this  enactment :  Ji.  v.  Silrestcr,  33  L.  J.,  M.  C.  79  ;  or 
barber's  assistants  :  J'almtr  v.  .'inow,  (1900)  1  Q.  B.  725. 

(//)  16  &  17  Vict.  c.  46,  ss.  lo,  16.  There  are  similar  clauses  iu  the 
Tiiames  Embankment  Act  (25  &  26  Vict.  c.  93),  ss.  48,  49. 
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(lomnnd  thereof,  and  oatli  niiuK"  by  such  owiior  of  tlu'  payment  ni;ulo  by 
liiiu  of  such  penalty,  satisfaction.nrdania^res,  and  tliat  the  same,  and  the 
costs  theix'tif.  liave  not  l>ee!i  rei>aid  to  him  by  sueli  servants  or  manners, 
or  anj  of  them,  although  (temanded  (such  oath  to  1h'  made  before  any 
one  or  more  justice  or  justices  of  the  peace  of  tlie  county  or  jilace  where 
such  penalty  or  satisfaction  shall  have  l)een  recovered),  the  amount 
thereof,  pmvjdetl  the  s^ime  shall  not  excee»l  the  sum  of  twenty  ]>ounds, 
shall  l)e  rccoverinl  in  tiie  same  manner  as  any  i)cnalty  is  thereby  directed 
to  Ijc  recovcretl." 


Workmen 
Tiolntinjj 
London 
Building  Act, 
1894. 


It  is  no 
an-swer  in 
eriiiiinitl 
proteedinps 
that  pcrsiin 
iiijure<l  or 
otlH-rs  contri- 
buted to  hi.s 
injur)-. 


i.e.,  under  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  1815  (A). 

And  in  sect.  200  of  the  London  Building  Act,  1894 
(~"t  k  58  Vict.  c.  ccxiii.),  there  is  a  provision  that  if  any 
workman,  lahoiu'er,  servant,  or  other  person  emijloyed 
in  or  about  any  building,  wilfully,  and  without  the 
privity  or  consent  of  the  person  causing  the  work 
to  be  done,  does  anything  in  or  about  such  building 
contrary  to  the  provisions  of  that  Act,  he  shall  incur 
certain  penalties. 

Nutnerous  other  instances  are  to  be  found  in  the 
Statute  Jjook  of  penalties  imjiosed  upon  servants  for 
neglect  of  duty  to  their  euiployers. 

A  distinction  of  considerable  importance  must  here  1)6 
adverted  t  >,  which  obtains  between  civil  and  criminal 
proceedings  for  the  consequences  of  negligence.  In  civil 
proceedings,  as  we  have  seen,  no  person  can  recover 
damages  against  a  master  for  the  negligence  of  his 
servant  if  he  has  by  his  own  negligence  contributed  to 
or  caused  the  injury  complained  of.  But  in  criminal 
])roceedings  the  converse  of  that  proposition  is  true  :  and 
it  is  no  answer  to  a  criminal  charge,  as  of  manslaughter, 
that  the  deceased  by  his  own  negligence  or  improper 
conduct,  or  by  being  deaf  or  drunk,  contributed  to  his 
own  death  (/).  So  highly  docs  the  law  value  hinnaii 
life,  that  every  person  who  has  contributed  to  destroy 
it     is    responsible;    and    it     does     not    diminish     that 


{k)  H  &  9  Virt.  «•.  IG. 

(/)  li.  T.  Suwdall,  2  ('.  A:  K.  '230. 
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responsibility    that    others    also   have   been    guilty    of 
negligence  (///). 


In  Cases  of  Tort — Civiliter. 

It  is  a  general  rule  in  cases  of  tort,  that  all  persons 
concerned  in  the  wrong  are  liable  to  be  charged  as  prin- 
cipals. It  was  said  in  Sands  v.  Child  (n),  "that  the 
warrant  of  no  man,  not  even  of  the  king  himself,  can 
excuse  the  doing  of  an  illegal  act ;  for  although  the 
commaiKlers  are  trespassers,  so  are  also  the  persons  who 
did  the  fact."  A  servant,  therefore,  can  in  no  case 
excuse  himself  from  liability  to  an  action  founded  upon 
a  misfeasance  or  positive  wrong  done  to  another  person, 
upon  the  ground  that  he  acted  merely  in  obedience  to 
his  master's  orders  or  for  his  master's  benefit  {<>).  Thus 
a  surveyor  to  a  highway  board  was  held  liable  {]>)  in  an 
action  of  trespass  for  removing  the  lock  from  a  gate 
placed  across  a  highway  running  through  land  occupied 
by  the  plaintiff,  though  in  removing  the  lock  he  was  only 
acting  in  pursuance  of  instructions  given  him  by  the 
board ;  and  the  fact  that  he  was  under  a  statutory  duty 
to  obey  the  orders  of  the  board  did  not  excuse  him  if  in 
obeying  their  orders  he  did  an  unlawful  act. 


AH  wrong- 
doers  are 
principals. 

Sauch  V. 
Child. 


Servant 
lialile  for 
misfeasance, 
tlioiigh  in 
ol)eflience  to 
his  master's 
orders  : 
Mill  V. 
][incker. 


{ill)  Ibid.  ;  and  see  E.  v.  Haines,  2  C.  &  K.  368.  But  see  what  W^illes,  J., 
said  in  R.  \.  BirchaU,  4  F.  &  F.  1087. 

(«)  3  Lev.  352.  Hee  li/(roii  \.  Ih'itin/ni.  '2  Exc.  167,  cited  ^^06Y,  p.  381, 
note  (n). 

(o)  In  rearsoH  v.  Graham,  6  A.  k,  E.  899,  902,  Lord  Deuman,  C.  J., 
said,  ' '  It  might  be  very  doiibtf id  whether  a  servant  delivering  goods  bj-  his 
master's  order  could  be  said  to  have  converted  those  goods  as  against  the 
assignees  of  his  master.  Coha  v.  Wrujht,  4  Taunt.  198,  rather  seems  to 
show  that  he  could  not."  The  case  of  VoJcs  v.  Wrujht,  however,  seems  to 
belong  to  a  different  class  of  cases,  ante,  p.  353.  It  was  an  action  for  money 
had  and  received,  and  the  defendant  was  held  not  liable,  as  he  had  paid  the 
money  over  to  his  master.  And  in  Fearson  v.  Grahuin  the  defendant,  who 
had  received  no  express  oi-dcrs  as  to  the  goods  in  question,  but  took  upon 
himself,  under  a  general  authority,  to  sell  and  deliver  them  at  a  time  when, 
as  it  attei'wards  turned  out,  his  master  bad  committed  an  act  of  bankruptcy, 
was  held  liable  to  an  action  of  trover,  at  the  suit  of  his  master's  assignees. 
Any  distinction  between  tlie  effect  of  a  special  ami  a  genei-al  authority  from 
the  master  to  the  servant,  upan  the  liability  of  the  servant,  would  seem  to  be 
opposed  to  the  cases  of  PerliHs  v.  Smith  and  Stephens  v.  Elwall,  afterwards 
cited  in  the  text,  and  which  cases  were  not  cited  in  Pearson  v.  Graham. 

[p)  MiUw  Ihnrkir,  L.  R..  10  Exc.  92. 
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Monks  V.  \,^i]    tiie   engineer   to    a    drainage   board    was    held 

Dillon.  1-    1  1         X  1-  e  1  ,     ■  , 

lianle  (7)  to  an  action  of  trespass  where  certani  works 
were  heinj^  executed  hy  a  contractor  pursuant  to  a  con- 
tract witli  the  l)oar(l  and  undtir  the  personal  superin- 
tendence of  the  en;^'ineer,  and  accordinL,'  to  plans  prcparcMl 
hy  him.  The  engineer  personally  directed  and  instructed 
the  contractor,  and  some  of  the  works  thus  executed 
were  executed  on  the  plaintiff's  land  and  were  a  trespass. 
In  Jiiraif  v.  lloi/ul  JiritinJi  Xitrsis  Axaociatioi  (/•)  the 
facts  were  as  follows  :  The  defendants  were  an  incori)0- 
rated  society  and  published  a  newspaper  on  nursing, 
one  of  the  members  of  the  association  being  employed 
as  honorary  editor.  In  respect  of  an  article  published 
in  this  newspaper  the  plaintifif  brought  an  action  of  libel, 
but  he  chose  to  sue,  not  the  association,  but  the  editor 
solely.  The  association  thereupon  passed  a  resolu- 
tion that  their  funds  be  used  in  defending  the  action 
against  the  editor  and  defraying  costs  and  expenses 
incurred  therein.  The  plaintiff  then  obtained  an  order 
from  North,  J.,  restraining  the  association  from  expend- 
ing their  funds  in  this  way ;  but  the  Court  of  Appeal, 
reversing  the  decision  of  North,  J.,  held  that  as  the 
editor  had  acted  within  the  scope  of  her  authority,  and 
on  the  instructions  of  the  body  having  the  control  of  the 
newspaper,  the  association  had  a  common  interest  witii 
her  in  defentling  the  action,  and  were  justified  in  assisting 
her  with  their  money  in  her  defence, 
hut  not  tor  Ijul    for   mere    nonfeasance   or    omission    of   duty,  a 

feaaame'  Servant  is  not  liable  to  answer  in  a  civil  action  at  the 

suit  of  third  persons,  but  only  to  his  own  master  («), 
who,  in  accordance  with  the  maxim  already  alluded  to, 
"  licspondcat    superior,''   is    liable    to    answer    for    his 


(7;  Mo„k»  V.  Jhlhii,  VI  L.  U.,  Ir.  321,  fdllowing  U'iIkoii  v.  /V7»,  6 
A[<M»rc,  ('.  I*.  17,  wliric  n  eoiitrnct<»r'H  ninnn^^iiig  clerk,  wlio  nuTcly  suixrin- 
int«!iirl«-d  tor  liin  luiiHU'r  tlir  t'XiM-iitinn  <>t  tli*'  n'orkx,  wiih  lii-ld  lialilc  l<ir  the 
olmtnution  ot  tlw  plaiiitifl'n  lijijlit'*  ciiufted  then-by.  .Set'  also  Thoiiipmiii  v. 
Oihtou,  7  M.  A:  W.  I.^C. 

(»•)  Jirni;/  v.  /{oi/al  /h-itin/i  Xurte*  Aiiociatioii,  (1897)  2  Ch.  272 

(*;   (Jidlrij  V.  I,md  I'dlmnntou,  3  Urod.  &  U.  27i'»,  28'). 
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servant's  neglect  (t).  Tliis  distinction  between  misfea- 
sance and  nonfeasance  was  thus  stated  by  Lord  Holt, 
in  his  celebrated  judgment  in  Laiic  v.  Cotton  (a)  : —  L>nic\. 

(Jottoii. 
•'  It  was  obj(!ctod  at  the  bar  that  they  have  this  remedy  against  Rreese 
(the  servant).  I  agree  if  they  could  prove  that  he  took  out  the  bills  they 
might  sue  him  for  it :  so  they  might  anybody  else  on  whom  they  could 
fix  that  fact  :  but  for  a  neglect  in  him  they  can  have  no  7'emed3'  against 
him,  for  they  must  consider  him  only  as  a  servant,  and  then  his  neglect 
is  only  chargeable  on  his  master  or  principal;  for  a  servant  or  de[)uty 
qiKitennx  such  cannot  be  charged  for  neglect,  but  the  principal  only  shall 
be  charged  for  it  ;  but  for  a  misfeasance  an  action  will  lie  against  a 
servant  or  deputy,  but  not  quntpiuix  a  deputy  or  servant,  but  as  a 
wrongdoer."" 

Upon  the  principle  that  a  servant  is  liable  for  a  »//.s'-  Conversion  of 
feasance,  the  defendant  was  held   liable   in  Perkins  v.  go°^*^y 

.  servant. 

Smith  (.r),  which  may  be  regarded  as  a  leading  case  upon  Perkins  v. 
this  subject.  In  that  case  the  facts  were  shortly  these  :  '^""'^*- 
The  plaintiti'  was  assignee  of  a  bankrupt,  and  the  defen- 
dant servant  and  riding  clerk  to  a  creditor  of  the  bank- 
rupt ;  the  defendant  went  to  the  bankrupt's  shop  to  tr}^ 
and  get  his  master's  money  and  found  it  shut  up,  but 
the  bankrupt  delivered  to  the  defendant  certain  goods, 
for  which  the  defendant  gave  a  receipt  in  his  master's 
name,  and  then  sold  the  goods  for  his  master's  use ; 
upon  which  the  bankrupt's  assignee  brought  an  action 
of  trover  against  the  servant.  It  was  objected  that  the 
action  was  improperly  brought  against  the  servant,  who 

[t)  So  the  servant  ot  a  currier  is  not  generally  responsible  lor  the  loss  of  a 
parcel  to  the  owner,  who  should  look  to  the  master,  IVilliains  v.  Cranston, 
2  Stark.  82  ;  Carenar/h  v.  Shc/i,  1  Price,  32S,  as  the  duty  (the  breach  of 
which  gives  the  right  of  action)  is  towards  the  master.  See  Jlamkall  v. 
York,  Xcwcasth,  ami  Jlmeirk  Ilaihcui/  Co.,  11  C.  B.  6.5.5;  where  it  was 
held  that  a  servant  miglit  maintain  an  action  ayainst  carriers  for  loss  of  his 
luggage,  although  his  master  paid  the  fare.  See  also  CoUvtt  v.  London  und 
Xorth  Western  Ita'ilwaij  Co.,  16  (J.  B.  984;  Loixjmeid  v.  HoUonaij,  (>  Exc. 
761  ;  Dahjcll  v.  Ti/rer,  28  L.  J.,  Q.  B.  52  ;  Foidkes  v.  Metropolitan  Ifistrict 
liadwaij  Co.,  5  C.  P.  D.  1.57.  It  has  been  held  that  a  carrier's  servant  might 
sue  a  person  who  sent  a  dimgerous  article,  nitric  ;icid,  to  be  carried,  not 
properly  labelled,  which  burst  and  mjm-ed  the  plaintitf.  Farrant  v.  Barnes, 
31  L.  J.,  C.  1*.  137.  In  such  a  case,  if  the  servant  dies,  actio  personalis 
moritur  cum  persona.    l'nlHn(j  v.  Great  Eastern  Railwaij  Co.,  9  (i.  B.  D.  110. 

ill)  12  Mod.  473,  488. 

(.»-•)  1  Wils.  328;  Si/monds  v.  Atkinson,  1  II.  fc  X.  146  ;  and  see  Michael 
V.  Alestrce,  2  Lev.  172,  ante,  p.  28.5,  where  the  action  (for  negligent  drivmgj 
was  brought  against  both  master  and  servant. 
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Prrkiiisy.  acted  wliolly  in  this  iiuilter  for  his  nmster,  ami  that  the 
conversion,  wliicli  is  the  j,'ist  of  the  action  of  trover,  was 
found  to  he  to  the  use  of  the  master.  But  after  two 
arj^uiucnts  at  the  har,  the  Court  p;ave  judgment  for  the 
l»hiintilV,  Lee,  C.  J.,  saying: — 

'•  Tlu-  jMiint  is  whether  the  defendant  is  not  it  toit-fensor,  for,  if  he  is 
so.  no  nutliority  tliaf  he  ean  derive  from  his  master  ean  excuse  him  from 
b-jing  liable  in  this  action  (.).  The  act  of  sellinj,'  the  poo«ls  is  the  con- 
version, and  wliether  to  the  use  of  himself  or  another,  it  makes  no  diflfer- 
enee.  I  am  very  well  satisfied  that  tiiis  servant  lias  done  wronp,  and 
tliat  no  authority  that  coultl  Ix;  derive<l  from  his  master,  before  or  after 
the  fact,  ean  excuse  him." 

stephcm  v.  The  rule  thus  hiid  down  was  again  acted  on  in  Stephens 

tiwaii.  ^.   iiin-fiii  ^^,)^  which  was  also  an  action  of  trover  by  the 

assignees  of  a  bankrupt  for  goods  wliich  the  bankrupt  had 
sold  after  his  bankruptcy  to  I).,  to  be  i)aid  for  l)y  bills  on 
1 1.,  for  whom  the  goods  were  bouglit.  il.  was  in  America, 
and  the  defendant  was  liis  clerk  ;  the  goods  were  delivered 
to  tlu;  defendant,  who  sent  them  to  H.  in  America.  At 
the  trial  it  was  contended,  on  the  antliority  of  /'(  /7,/m.s-  v. 
Smith,  tliat  the  defendant  was  liable,  although  he  merely 
acted  as  clerk  to  II.  ;  the  judge,  however,  thought  other- 
wise, and  so  directed  the  jury,  who  found  a  verdict  for 
the  defendant.  But  in  the  following  term  a  new  trial 
was  granted,  Lord  Elleiiborough,  C.  J.,  saying: — 

"  The  only  quastion  is,  whether  this  is  a  conversion  in  the  clerk,  which 
undnubte<lly  was  so  in  the  m.-ister.  The  clerk  acted  under  an  unavoidable 
ijnuuance  and  for  his  master's  benefit  when  he  sent  the  floods  to  his 
ma.ster  ;  but  nevertheless  his  acts  may  amount  to  a  conversion,  for  a 
jKjrwui  is  ^ruilly  of  a  conversion  who  intermeddles  with  any  pn»|>erty  and 
disjMwes  f)f  it.  and  it  is  no  answer  that  he  acte«l  under  authority  from 
another  who  had  himself  no  authority  to  disjiose  of  it.  And  the  Court  is 
Kovcrni-*!  I»y  the  principle  of  law  and  not  by  the  hardship  of  any  particular 
case.  For  what  can  Ix"  more  hard  than  the  common  ca.se  in  trespass 
where  a  servant  has  done  some  act  in  assertion  of  his  ma-ster's  ripht,  that 
he  shall  bo  liable,  not  only  jointly  witli  his  master,  but,  if  his  master 

(;)  If  a  sf-rvnnt  arts  a.i  a  mere  conduit  pipe  for  oomnnMiirntinp  mi  nutliority 
from  hit  ma.Ht<'r  to  another  person,  .orm/i/r  he  would  not  nndi-r  hiinseU  liable: 
Urimrlt  v.  Hik/o,  2!»  L.  .1.,  Kxc.  'I'lX. 

(n)  »  M.  &  S.  'J.'iO;  see  fhrnttKi,,  v.  Fishn;  1  C.  &  1*.  190.  In  Dixon  V. 
Iliirh.  I,.  1{.,  H  K\r.  l.'J'i,  it  w:i»  hi-ld  that  thi- snlaricil  niiinnper  of  an  hotel 
iM'lonjfinj?  to  a  ronipnny  was  not  nn  innkeeper  liahle  for  loss  of  ^oods,  although 
lln-  liniice  fuiiilir  0  <»fo.  I,  c.  Ol;  was  grante<l  to  him  personally. 
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cannot  satisfj^  it,  for  every  penny  of  the  whole  damage  ;  and  his  person    Stephens  v, 
also  shall  be  liable  for  it  ;  and  what  is  still  more,  that  he  shall  imt  rrcorn-    Elwall. 
vd/itrihi/tio/i"  (/'). 

In  Hollinfi  v.  Fender  (c),  Blackburn,  J.,  in  giving  his  HoiUns  v. 
opinion  to  the  House  of  Lords,  said  that  no  case  harder 
than  that  of  the  defendant  in  StcpheuH  v.  Elwall  could 
well  be  imagined,  unless  perhaps  that  of  a  sheriff  who 
seized  goods  which,  in  consequence  of  a  secret  act  of 
bankruptcy,  had  become  the  goods  of  the  assignees. 
The  House  of  Lords  in  this  case  approved  of  the  decision 
in  Stephens  v.  Elicall,  and  held  that  any  person  who, 
however  innocently,  obtains  possession  of  the  goods  of  a 
person  who  has  been  fraudulently  deprived  of  them,  and 
disposes  of  them,  whether  for  his  own  benefit  or  that  of 
any  other  person,  is  guilty  of  a  conversion. 

Similar  principles  were  again  enforced  in  Cranch  v.  Cranch  v. 
White  (d).  That  was  an  action  of  trover  for  a  bill  of  ^''^* 
exchange  which  had  been  entrusted  by  the  plaintiff  to  one 
Roberts  to  get  discounted.  Roberts  owed  the  defendant's 
mother,  who  was  a  coal  merchant,  and  whose  clerk  the 
defendant  was,  a  large  sum  for  coals,  and  instead  of 
getting  the  bill  discounted,  Eoberts  indorsed  it  and 
placed  it  in  the  hands  of  the  defendant,  who  carried  it  to 
the  credit  of  Roberts's  account  with  his,  the  defendant's, 
mother.  The  defendant,  when  apprised  of  Roberts's  fraud, 
refused  to  deliver  up  the  bill ;  but  it  was  held  that  by  so 
doing  he  rendered  himself  liable  to  the  action  of  trover 

{/>)  As  to  the  recovery  of  coutribution,  see  JL-rri/wri't/icr  v.  Ki.va>/,  8  T.  E. 
186,  1  Smith's  L.  C,  where  the  subsequent  cases  will  be  found  collected.  As 
to  whether  the  Court  would  interfere  to  protect  the  servant,  see  Grcgonj  v. 
Sloicman,  1  E.  ct  B.  360. 

{()  L.  E.,  7  H.  L.  75".  These  cases  were  followed  in  Winter  v.  Baiicks, 
84r  L.  T.  Rep.  504.  In  that  case  a  trig  which  had  been  stolen  was  found  in 
the  possession  of  B.  The  police  took  possession  of  the  gig  while  B.  was  tried 
for  larceny.  B.  was  acquitted.  Thereupon  the  defendant  in  the  action,  who 
was  a  police  ofhcer,  acting  on  the  instructions  of  his  superior  officer,  delivered 
back  the  gig  to  B.  In  an  action  of  trover  by  the  true  owner  of  the  gig,  the 
police  ofhcer  was  held  liable.  In  Tiinier  v.  Hockey,  56  L.  J.,  Q.  B.  301,  an 
auctioneer,  who  in  the  ordinary  course  of  business  had  sold  by  public  auction 
for  A.  goods  ostensibly  belonging  to  A.,  but  really  belonging  to  B.,  and  had, 
ANithout  notice,  paid  over  to  A.  the  proceeds  of  the  sale,  was  held  to  be  not 
guiltv  of  a  conversion.  But  that  case  has  been  adversely  commented  on  by 
Eomer,  J.,  in  Barker  v.  Furlonf/,  (1891)  2  Ch.  172. 

(rfj    1  Bing.  X.  C.  414  ;  and  see  JJavies  v.  Vernon,  6  Q.  B,  443. 
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which  was  hroup;ht  af^ainst  him.  althou^'h  it  was  contended 
on  liis  behalf  that  the  action  should  have  heen  l>rou}^'ht 
a<:jainst  his  mother ;  Tindal,  C.  J.,  saying  that  any 
justification  of  the  defendant's  conduct,  as  the  agent 
of  his  mother,  fell  to  the  ground  on  the  authority  of 
Ptrhins  V.  Smith  and  Sfiphciis  v.  Klicall. 

And  again,  in  PdiciII  v.  Jloijland  («•)  ;  where  the 
defendant,  acting  on  behalf  of  Y.  A:  Co.,  obtained  from 
the  plaintiff  certain  bills  of  exchange  under  circumstances 
which  did  not  entitle  Y.  &  Co.  to  them.  These  circum- 
stances were  unknown  to  the  defendant  at  the  time  he 
obtained  the  bills  from  the  plaintiff,  but  he  was  after- 
wards, and  before  he  had  delivered  the  bills  to  Y.  &  Co., 
informed  of  the  facts,  and  told  that  his  employers  had 
no  right  to  the  bills.  In  spite  of  this  information  he 
refused  to  give  the  bills  to  the  plaintiff,  and  delivered 
them  to  his  employers  ;  and  it  was  held  that  by  so  doing 
be  became  liable  to  an  action  of  trover  ;  Lord  AVensley- 
dale  observing,  "  There  is  no  doubt  that,  though  the 
defendant  did  not  receive  the  bills  for  himself  but  as  the 
agent  of  Y.  \-  Co.,  he  may  be  liable  in  an  action  of  tnnx'r, 
if  the  facts  show  a  conversion  by  him ;  "  which  they  were 
held  to  do. 

AVhere,  how(iver,  a  servant  merely  refuses  to  deliver 
goods  received  from  his  master  to  any  other  person, 
without  his  master's  orders,  such  refusal  has  been  lield 
not  to  amount  to  a  conversion  by  the  servant,  and  ho 
has  accordingly  been  held  not  liable  to  an  action  of 
trover  (/'). 

I'ljon  this  distinction  depends  the  old  case  of  Mirm  v. 
Siililnti/  (<i).  There  the  defendant,  by  counnand  of  his 
master,  diove  some  sheep,  which  th(!  ])laintilV  claimed  to 
liiivf  purchii-ed,  on  to  his  master's  land,  and  then  refused 

(c)  6  Exc.  fi7. 

</)  If  he  refuM)  to  give  up  good«  to  the  ri^fhtfiil  owner,  nnd  »r/»/  on  his 
maofer'H  tifh-.  he  ninv  Iw  liahle  in  trover;  rtHln;  if  he  merely  pive  n  (imilified 
retiixal  iinil  refer  to  )ii«  nui«t«'r,  Lrr  v  Kohinnou,  2')  I,.  J.,  ('.  1*.  24!t  ;  S.  C. 
ttont.  Lff  V.  Untjru.  is  V .  \\.  o<.l!l,  007.  Hi-e  nldo  lli>U\>i»  v.  Voulrr,  I,.  IL,  7 
H.  I..  7-'»7,  where  the  gronniN  on  whii-h  trover  it*  maintainnlilc  arc  (li!«(ii>»e(l. 

(si)  1  Mo.1.  'IVl. 
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to  deliver  them  to  the  plaintiff :  he  was  held  not  liable 
in  trover  for  so  doing  ;  "  for  it  being  in  obedience  to  his 
master's  command,  though  he  had  no  title,  yet  he  shall 
be  excused." 

So  where  (Ji)  the  defendant,  who  was  servant  to  an  Alexander  \. 
insurance  company,  had  in  his  custody  in  a  warehouse,  ' '"'"  **'^' 
of  which  he  kept  the  key,  certain  goods  belonging  to  the 
plaintiff,  saved  from  a  tire  at  the  plaintiff's  house,  and 
which  had  been  carried  to  the  warehouse  by  the  servants 
of  the  company,  and,  upon  the  plaintiff'  demanding  the 
goods,  said  he  could  not  deliver  them  without  an  order 
from  the  compan}^  he  was  held  not  liable  to  an  action  of 
trover,  as  the  refusal  to  deliver  the  goods  without  an 
order  from  his  master  did  not  amount  to  a  conversion  of 
the  goods. 

■•  If,"'  said  Holroyd,  J.,  "  we  were  to  hold  this  refusal  to  be  a  con  ver- 
sion, it  would  go  this  length,  that  if  a  person  were  to  call  at  a  gentleman's 
house  and  to  ask  his  servant  to  deliver  goods  to  him,  and  the  servant 
were  to  refuse  to  do  so  unless  a  previous  application  was  made  to  his 
master,  it  would  amount  to  a  conversion  on  the  part  of  the  servant.  In 
this  case  the  goods  came  into  the  defendant's  possession  lawfully,  and  the 
refusal  is  only  till  an  order  is  obtained  from  the  defendant's  employers. 
In  Perkins  v.  Sinifli  the  defendant  received  the  goods  wrongfully  at  first, 
antl  the  conversion  was  by  an  actual  sale  of  them.  Now  it  is  clear  that 
the  authority  of  the  master  would  not  amount  to  a  defence  of  that  which 
was  altogether  a  tortious  act  of  the  servant.  The  case  of  Mire.t  v.  Sob'liay 
is  an  authority  in  point." 

But  a  warehouseman  (0  who  refused  to  deliver  goods  wiison  v. 
out  of  his  warehouse  to  the  rightful  owner,  without  the 
direction  of  the  person  from  whom  he  (the  warehouseman) 
received  them,  was  held  liable  to  an  action  of  trover  at 
the  suit  of  the  rightful  owner,  as  such  refusal  was 
considered  to  be  sufficient  evidence  of  conversion.     In 


(/()  Alexander  v.  iSoitthcij,  5  B.  &  Aid.  2-17  ;  and  see  Gnjlh  v.  Darirs,  2 
B.  ^^  Ad.  514.  In  JJai/  v.  Bream,  2  M.  &  Eol).  .54,  a  porter  who,  in  the 
course  of  bis  business,  delivered  parcels  containing  libellous  publications,  was 
held  not  liable  to  an  action  for  libel,  as  he  was  ignorant  of  the  contents  of 
the  parcel.  And  in  Emmens  v.  I'ottle,  16  Q.  B.  D.  354,  it  was  held  that 
under  certain  circumstances  it  is  possible  for  a  uewsvendor  who  has  sold  a 
newspaper  containing  a  libel  to  prove  tbat  he  has  not  published  the  libel. 

(i)    Wihon  V.  Audertoii,  1  B.  &  Ad.  450. 
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that  ease,  however,  the  ilefendaiit  wiis  a  warehousoinan, 
and  it  was  considered  that  tlie  defendant  liad  l>y  his 
coiKhu't  iilititijiid  liinist'lf  witli  the  person  from  whom 
he  received  the  goods;  whereas  in  Ah-ramhr  v.  Soiitlici/ 
the  defendant  was  merely  a  servant,  and  referred  the 
parties  to  his  master  (j). 

Wliere  a  servant  of  the  hiw  refused  to  give  up  goods 
which  had  heen  attached  by  legal  process,  saying  that 
they  were  in  the  custody  of  the  law,  his  doing  so  was 
hel<l  not  to  amount  to  a  conversion  so  as  to  render  him 
liable  to  an  action  at  the  suit  of  the  owner  of  the  goods  (/.). 
There,  however,  the  defendant  remained  paasirc  ;  had  he 
taken  upon  himself  to  decide,  he  might  perhaps  have 
rendered  himself  liable  (/). 

We  have  already  seen  in  the  preceding  chapter  that 
if  a  servant  is  guilty  of  a  fraud  in  transacting  his 
master's  business,  the  master  may  be  liable  to  an  action 
at  the  suit  of  the  party  defrauded.  And  the  servant  also 
is  liable  and  cannot  shelter  himself  under  his  master  s 
responsibility,  although  authorized  by  his  master  to 
eonnnit  the  fraud. 

I'pon  this  principle  the  House  of  Lords  held  thai  the 
manager  and  secretary  of  a  joint  stock  company,  who 
had  furnished  detailed  statements  and  were  cognizant  of 
a  fraudulent  report  issued  and  signed  i)y  directors  only, 
were  lial)le  to  third  persons  who  on  the  faith  of  such 
report  had  bi'come  shareholders  in  the  company  (in). 

Tlie  Lord  Cliancellor  (Lord  WestbmT)  there  said  : — 

■  All  |tt'r8<tns  directly  conccriud  in  the  lomiuis-.idii  i>f  a  fraud  an-  to  Iw 
tn-ulfd  as  i>riiicipals.  No  party  can  l»c  pcrinittcd  to  excuse  liiiiisclf  on  tlic 
(ground  that  he  acted  as  the  a^cnt  or  a.s  the  servant  of  another  ;  and  the 
reason  is  jilain,  for  the  contract  of  ajrency  or  of  service  cannot  impose 
any  ohli);ation  on  the  aj,'ent  or  servant  to  coininil  or  assist  in  the  c«>ni- 
niitting  fif  n  fiiiuil.  " 


ij)  See  Ciittrrnlt  v.  Kent/on,  3  Q.  B.  310. 
(*)    J'rtrnll  V.  Jtolnnnon,  2  CM.*  U.  495. 


(/)    Catlnoltw  Knii/oii,  .J  (^  U.  310. 

(ill)  Ciillrii  V.  Thi-iiixim,  0  .liir.,  X.  S.  S.').  If  b;is  indeed  been  laid  down  in 
1  Utili.  Abr.  !••'),  tliaf  it  the  mrviint  nl  a  tavcrner  s»ll  Imd  wine  knowiuK'ly.  no 
fii  iwiii  li.v  H'.iitmt  liini    I..1  lir  .iiilv  (lid  it  as  a  servant. 
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We   have  also,   while   treating   of    the   liability  of  a  Publio  officers 
master  for  the  tortious  acts  of  his  servants,  seen  that  capacity 
an   exception  to  his  general  liability   in   such  cases  is  pere^jnaiiy 

,  .  liable  tor  mis- 

established  in  the  case  of  servants  of  the  Crown  in  a  feasance. 
superior  capacity,  who  are  not  in  general  responsible  for 
the  tortious  acts  of  their  subordinate  officers.  It  by  no 
means  follows,  however,  that  such  subordinate  officers 
are  not  themselves  responsible  for  their  own  misdeeds. 
On  the  contrary,  the  exemption  of  their  superior  officers 
from  liability  to  answer  for  their  misfeasances,  would 
seem  to  offer  an  a  fortiori  reason  for  holding  f//r?/H  respon- 
sible for  their  own  acts,  otherwise  wrongs  committed  by 
them  might  go  altogether  unredressed,  since,  upon 
public  grounds,  Government  are  not  generally  respon- 
sible for  the  misfeasances  of  their  officers  {n). 

Accordingly,  in  the  cases  before  referred  to,  of  actions  Deputy  post- 
against  the  postmaster-general  for  the  loss  of  letters,  we  ^'^  ^^' 
find  it  admitted  on  all  hands  that  the  servant,  through 
whose  negligence  the  letters  were  lost,  would  have  been 
liable  to  actions  at  the  suit  of  the  parties  injured,  and 
the  only  question  made  was,  as  to  the  liability  of  the 
master. 

•■As  to  an  action  on  the  case  lying  against  the  part}-  really  offending," 
said  Lord  IMansfield  (d),  "  there  can  be  no  doubt  of  it ;  for  whoever  does 
an  act  by  which  another  person  receives  an  injury  is  liable  in  an  action 
for  the  injury  sustained.  If  the  man  who  receives  a  penny  to  carry  the 
letters  to  the  post-ofhce  loses  any  of  them,  he  is  answerable,  so  is  the 
sorter  in  the  business  of  his  dejjartment,  so  is  the  postmaster  for  any 
fault  of  his  own." 


(«)  In  Feather  v.  lief/.,  35  L.  J.,  Q.  li.  200,  Cockburn,  C.  J.,  said  that  no 
authority  is  needed  to  establish  that  a  servant  of  the  Crown  is  responsible  in 
law  for  a  tortious  act  done  bv  authority  of  the  Crown.  See  also  Tobin  v. 
liei/.,  IG  C.  B.,  N.  S.  310;  km\  Ralel;ih  v.  Gosvhen,  (1898)  1  Ch.  73.  But 
where  the  captain  of  a  man-of-war  burnt  the  barracoons  of  a  Snanish  slave 
dealer,  a  foreigner,  and  this  act  was  subsequently  ratified  by  the  iniiiisters  of 
■slate,  it  was  held  that  the  captain  was  not  liable  to  an  action  at  the  suit  of  the 
Spaniard,  who  had  his  remedy,  such  as  it  was,  against  the  Crown  only,  Bxron 
v.  Beiunun,  2  Exc.  167.  In  BrafUai((ih  v.  Gonsett,  12  (i.  B.  Div.  271.  it  was 
held  that  no  action  will  lie  against  an  officer  of  the  House  of  Commons  for 
acts  done  imder  an  order  of  the  House  with  the  execution  of  whicli  lie  is 
charged  by  a  resolution  of  the  House,  although  such  resolution  may  foildd  a 
member  of  the  House  to  do  that  which  by  the  law  of  the  land  he  has  a 
right  to  do. 

(o)  In  irhifJieM  \ .  Lord  Le  Despemer,  Cowp.  7-54,  765. 
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Upon  this  i)rincii)le,  in  several  cases,  the  deputy  post- 
muster  lias  heen  held  liahlo  to  an  action  for  the  non- 
delivery of  letters  which  it  was  his  duty  to  have 
delivered,  US  well  as  the  penalty  for  detaining  letters 
imposed  hy  statute  (y). 

There  is  also  a  lar<j;e  class  of  cases,  which  may  he 
conveniently  noticed  in  this  place,  in  which  puhlic 
officers  in  a  merely  niiiii.Htiriiil  capacity  (7).  have  been 
held  liable  to  answer  in  an  action  at  the  suit  of  the 
party  injured,  for  negligence  in  the  performance  of  the 
duties  cast  upon  them.  Thus,  for  instance,  a  sheriflf, 
whose  duty  in  many  cases,  such  as  the  receipt,  execu- 
tion and  return  of  writs,  is  that  of  a  merely  ministerial 
officer,  is  liable  to  be  sued  by  the  party  aggrieved  for 
any  act  of  irregularity,  misfeasance  or  nonfeasance  in 
executing  writs  (;•)• 

lint  an  action  l)y  the  party  grieved  does  not  generally 
lie  against  an  iindir-slirrijj'  for  a  breach  of  duty  in  the 
office  of  sheriff;  tlie  action  must  be  brought  against  the 
high-sherifT  as  for  an  act  done  by  him  (.s),  and  if  it 
proceeds  from  the  default  of  the  under-sheritY  or  bailiff, 
that  is  a  matter  to  be  settled  between  them  and  the 
Ingh-sheriff  (/). 

A  leturning  officer  at  an  election  of  members  of 
i  arliament  was  held  by  the  House  of  Lords,  in  the 
great  case  of  Ashhi/  v.  Whitr,  to  be  lial)le  to  an  action 
for  maliciously  refusing  to  receive  the  vote  of  a  person 
entitled  to  vote  (»). 


(;;)  Stork  v.  Ilarnn,  h  IJurr.  2709;  Hiinir.i  v.  Fo/r;/,  ib.  2711  :  Uoiniing 
V.  O'oof/r/iilfl,  i/i.   2710. 

(ly)  Kut  no  iirtion  lic«  ii^rninst  persons  nrtinp  in  n  }ii<licial  r.iparity, 
fhurnielt  v.  Jlinurl/,  1  I,<iril  Knyni.  454  ;  sec  Millrr  v.  Senrr,  2  W.  HI. 
1141  :    /IfMirrl/y.  Im/>ri/,  1   IJ.  &  ('    103. 

(r)  Hnr.  Ahr   Sheriff.  M.;  Watson's  Sheriff.  117. 

(»)  For  the  unchr-shiriff  ont'lif  to  art  in  tlie  name  of  the  hiirh-sheriff,  Hee 
Wats.  Slifriff,  :J7;  nml  .Sfiomiv.  Un(t»,  2  ('.  H.  !l2'.t  ;  A',  v.  Sr/ilrsht/fn;  10 
H.  It.  070;    (iloiirmlriKhnr  Ilindimi  Cn.  V.  Kduard»,  20  (i.  U.  I).  107. 

(I)    Cnmrroii  v    Uri/iiulil*,  ( 'owp.  40.'{. 

(m)  2  I^ird  Uayni!  !>.'{.H  :  1  Smith's  I,.  C. :  and  see  Cullni  v.  Moryix.  2 
Stnrk  i'>77  ;  /Vvrr  v.  lUlrhrr,  4  r.  U.  800,  whirli  were  similar  actions,  and 
Irom  wliirli  it  would  seem  that  mnlter  is  a  nercsHiiry  inpn-ilient  in  such  action, 
n«  the  rrturninjr  officer  is  partly  a  judicial  and  partly  a  ministerial  officer, 
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And  the  case  of  Perriiu/  v.  Harris  {tv),  which  was  an  Overseer, 
action  against  an  overseer  of  the  poor,  for  maliciously 
omitting  to  insert  the  plaintiff's  name  in  the  poor-rate, 
whereby  she  was  prevented  from  obtaining  a  licence  to 
sell  beer,  was  one  of  a  similar  natm-e. 

So  lottery  commissioners  have  been  held  liable  to  an  Lottery  com- 
action  for  not  adjudging  a  prize  to  tlie  holder  of  a  ticket 
entitled  to  receive  it  (./). 

And  so  a  collector  of  customs,  appointed  by  the  Collector  of 
commisioners  under  the  statute  3  &  4  Will.  4,  c.  51,  ^-'^^^oms. 
was  held  liable  (//)  to  an  action  at  the  suit  of  the  party 
grieved,  for  nonfeasance  in  the  exercise  of  his  office, 
viz.,  for  refusing  to  sign  a  bill  of  entry  of  certain  goods 
without  payment  of  an  excessive  dut}.  In  giving  judg- 
ment in  that  case  Lord  Denman,  C.  J.,  said  : — 

"  The  ilefendaut  is  a  public  ministerial  officer,  and  being  so,  is  respon- 
sible for  neglect  of  his  duty  to  any  individual  who  sustains  damage  by 
such  neglect.     Srhinotti  v.  Biniidod  (-)  is  a  strong  authority  to  this 
effect  :  the  facts  in  that  case  respecting  the  commissioners  of  the  lottery 
tending  much  more  to  raise  a  doubt  whether  the  defendants  had  not  a 
judicial  discretion  entrusted  to  them  :  and  in  Lucoti  v.  Hooper  («),  which    Coinmis- 
was  an  action  against  the  commissioners  of  customs  for  not  making  a    siouers  of 
certain  order  for  the  payment  of  money  to  which  the  plaintiffs  claimed    customs, 
to  be  entitled  under  an  Act  for  the  encouragement  of  the  South  Sea 
whale  fishery,  it  was  not  questioned  but  that  even  they  would  be  liable 
to  the  action  if  the  neglect  of  duty  were  made  out." 

Where  an  Act  of  Parliament  provided  that  no  matter  Ward  v.  Lee. 
or  thing  done,  or  contract  entered  into,  by  the  commis- 
sioners of  sewers,  or  b}^  any  clerk,  surveyor  or  other 
officer  or  person  acting  under  their  direction,  should,  if 
the  matter  or  thing  were  done  or  the  contract  were 
entered  into  })ond  fide  for  the  purpose  of  executing  the 
act,  subject  them  personally  to  any  action  or  liability 

though  it  was  formerly  thought  otherwise,  seejuer  Holrovd,  J.,  in  Bonwcll  v. 
/w/xy,  1  B.  &  C.  163.     But  see  I'lchirbig  \.  James,  L.'E.,  S  C.  P.  489. 

(«•)  -2  M.  &:  Rob.  o. 

{x)  Sr/iinotti  v.  Buwiited,  6  T.  11.  646. 

(.y)  Barry  v.  Arnaiid,  10  A.  ct  E.  646.  And  see  Barrow  v.  Arnaud,  8 
Q.  B.  595,  where  it  was  uot  even  suggested  that  the  defendant  was  not  liable 
to  be  sued,  if  the  dutv  claimed  m  that  case  was  excessive. 

{z)  6  T.  E.  646. 

[a]  6  T.  R.  224. 
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whatever,  and  any  expense  incurred  by  them  was  to  be 
borne  and  paid  out  of  the  funds  under  the  control  of  the 
connnissioners :  it  was  lield  that  the  et^'ect  of  this  was  to 
absolve  from  personal  liability  to  an  action  persons  who 
Ixnid  t'uh'  did  some  act  under  the  direction  of  the 
commissioners  which  ])ut  for  the  clause  would  subject 
them  to  an  action  {h). 
Hodgkinson  v.  Where  a  vessel  of  the  royal  navy,  towinp;  two 
transports,  anchored  by  order  of  the  admiral,  and  tiie 
captain  ordered  the  vessels  in  tow  to  hold  on  by  their 
warps,  and  afterwards  a  breeze  sprang  up  and  one  of 
the  transports  swinging  to  it  came  into  collision  will) 
another  transport  in  another  column,  and  the  captain 
stated  in  evidence  that  after  the  order  to  hold  on  by  the 
warps  it  would  have  been  proper  for  the  master  of  the 
transport  to  let  go  his  anchor  if  anything  occurred  wliicli 
would  have  made  it  dangerous  to  his  own  or  other  ships 
if  he  did  not  do  so :  it  was  held  in  an  action  against  tlio 
owner  of  the  transport  for  damage  done  by  the  collision, 
that  the  judge  was  right  in  leaving  it  to  the  jury  to  say 
wliether  the  master  was  not  guilty  of  negligent  sea- 
manship in  not  dropping  his  anchor  when  the  wind 
changed  (f). 

(A)    V'ard  V,  Lee,  26  L.  J.,  (i.  11.  142. 

(c)  IIodgkiiiaoH  v.  Fmiic,  2G  L.  J.,  C.  1'.  217. 
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The  Character — Defa:\iation. 

The  giving  a  character  of  a  servant  is  one  of  the  most 
ordinary  communications  which  a  member  of  society  is 
called  on  to  make,  but  it  is  a  duty  of  great  importance  to 
the  interests  of  the  public  :  and  in  respect  of  that  duty  a 
party  offends  grievously  against  the  interests  of  the  com- 
munity in  giving  a  good  character  where  it  is  not  deserved, 
or  against  justice  and  humanity  in  either  injuriously 
refusing  to  give  a  character,  or  in  designedly  misrepre- 
senting one  to  the  detriment  of  the  individual  (a). 

It  is  clear,  however,  that  in  the  absence  of  any  specific  Master  not 


bound  to 
give  any 


agreement  to  that  effect,  there  is  no  legal  obligation  (b) 
binding  a  person  who  has  retained  another  as  a  servant  character, 
to  give  that  person  any  character  at  all  on  dismissal,  and 
that  no  action  will  lie  against  him  for  refusing  to  do  so. 
Where,  therefore  (c),  an  action  was  brought  b}-  a  servant 

(rt)  Starkie  on  Slander,  vol.  i.,  293. 

(i)  In  the  case  of  a  seaman,  the  master  of  the  ship  from  which  he  is  dis- 
charfred  is  under  a  statutory  duty  of  giving  him  a  certificate  of  discharge,  and 
in  some  cases  of  making  a  report  ot  his  character,  a  copy  of  which  mav  be 
endorsed  on  the  certificate;  Merchant  Shippiug  Act,  1894  (57  k  58  Vict. 
c.  60),  ss.  128,  129  ;  and  see  Vallanec  v.  Fallc,  13  Q.  B.  D.  109,  as  to  the 
seaman's  right  of  action  against  the  master  for  breach  of  tliis  dutv. 

(c)  Carrol  v.  Brrd,  3  Esp.  201.  In  Fat/man  v.  Hl/t  4-  Co.,  (1891)  1  Q.  Ij. 
524,  Lord  Esher,  M.  R.,  said,  "  It  is  not  the  legal  duty  of  the  master  to  give 
a  character  to  the  servant,  but  it  is  his  moral  dutv  to  do  so." 
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canoiv.  nijjftinst  her  niftster  for  wholly  refusing  to  give  her  any 

c'luiracter  whatever,   on   dismissal,  l)y  reason  of  which 

refusal  one  S.  refused  to  hire  lier,  Lord  Ken3'on  said,  the 

action  could  not  he  supported ;  that  in  the  case  of  domestic 

and   menial  servants  there  was  no  law  to  compel  the 

master  to  give  the  servant  a  character  ;  it  might  he  a 

duty  whicli  his  feelings  might  prompt  him  to  perform, 

l»nt  there  was  no  law  to  enforce  the  doing  of  it. 

But  it  lie  Where  a   master  does    give   a   discharged    servant  a 

communication  character,  he  may  perhaps  in  so  doing  make  a  statement 

is  jfenerally       which  the  servant  regards  as  defamatory  (d)  and  uses  as 

'""^  '        the  foundation  of  an  action  of  libel  or  slander. 

It  may  he  stated  generally  that  such  a  statement,  if 
made  without  "  express  malice,"  is  a  privileged  communi- 
cation, so  that  the  master  will  not  be  liable  to  the  servant 
in  respect  of  it.  That  is  to  say,  if  he  should  be  sued  by 
the  servant,  he  will  generally  be  enabled  to  rely  upon 
the  defence  of  privilege  (r),  i.r.,  that  the  occasion  on 
which  the  statonent  complained  of  was  made  was  a 
unless  malice     privileged  One.     If    this    defence    is  raised  and  proved 

is  proTMl.  ,  •  1  1-1 

the  servant  must  then,  ni  order  to  succeed  m  the 
action,  show  that  the  master  has  been  guilty  of  express 
malice  (/). 

It  will  be  convenient  to  treat  of  these  matters  in  order, 
and  Ihst  of  all,  therefore,  to  consider,  with  especial  refer- 
ence to  servants,  the  nature  of  the  circumstances  which 
will  give  rise  to  an  action  of  defamation. 
j,il„.l.  Any  defamatory  statement  concerning  an  individual,  if 

{)ublisli(!d  to  another  by  means  of  writi?ig,  or  some  other 
more  or  less  permanent  method,  is  jiriiiia  facie  a  lil)el, 
and  is  actionabl<!  without  more,  as  being  a  wrong  in 
regard  to  which  the  law  i)resumes  that  some  damage  has 

(rf)  If  the  exprewionii  tiswl  nre  capable  of  n  harmlcM  and  also  of  a  defnnia- 
tory  niciiniii((,  an  iiinui  mlo,  or  Htiit^niint  ot  tlic  dctaniatory  nicanin;;  relied  on. 
oliould  lie  Het  out  in  the  statement  of  claim.  It  is  tor  the  Court  tu  determine 
whether  the  wonU  use«l  are  ciipahle  ol  the  meanin;^  alleged  in  the  innuendo  ; 
it  in  tor  the  jury  to  determine  whether  that  meaning  wan  |>ro|)erly  attached  to 
tlium  ;   ^lii*lrahnii  Xninpnpcr  Co.  v.  Jlnnitll,  (IH'.IJ;  A.  C  'lUi. 

(«■)  /'Mf,  p.  :m\. 

{/)   lUt,  p.  408. 
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been  caused  to  the  plaintiff  in  the  ordinary  course  of 
things. 

If  such  a  statement  is  published  by  word  of  mouth,  it  Shmder. 
will  only  be  actionable,  as  a  slander,  on  proof  of  special 
damage  (r/) ;  except  in  four  cases,  in  which  it  is  not 
necessary  for  the  plaintiff  to  prove  special  damage, 
damage  of  some  kind  being  presumed  by  the  law  as  in 
the  case  of  libel.  These  cases  are,  (1)  where  the  words 
spoken  impute  to  the  plaintiff  a  contagious  disease; 
(2)  where  they  impute  an  indictable  offence ;  (3)  where 
they  were  spoken  of  the  plaintiff  in  the  way  of  his  ofiice, 
profession,  trade  or  vocation,  or  disparage  him  in  an 
oftice  of  public  trust ;  and  (4)  words  imputing  unchastity 
or  adultery  to  a  woman  or  girl  (Ii). 

Of  these  four  cases,  the  third  is  the  only  one  which 
will  here  be  discussed  as  having  especial  reference  to  the 
subject-matter  of  this  book. 

From  this  it  will  be  seen  that  an  action  for  slander  Imputation 
may  be  maintained  by  a  servant  without  proof  of  special  ^.^Jj^  in^hir" 
damage,  where  the  imputation  affects  him  in  his  situation  tbaracter  of 
of  servant,  that  is,  where  it  is  made  with  reference  to  his 
character  or  conduct  as  such,  and  imputes  to  him  the 
want   of   some    qualification   for   or   misconduct  in  his 
situation. 

Thus,  in  Seaman  v.  Biqq  (/),  in  the  time  of  Charles  1,   Seaman  v. 

•  '  '  •  Hi  (I  I' 

it  was  held  that  the  words,  "  Thou  art  a  cozening  knave, 
and  hast  cozened  thy  master  of  a  bushel  of  barley,"  spoken 
of  a  bailiff  and  servant  in  husbandry,  were  actionable : 

{[l)  By  this  it  is  meant  that  some  actual  temporal  loss  must  be  alleged  and 
proved  with  such  certainty  and  precision  as  the  nature  and  circumstances  of 
the  case  allow ;  Itatcliffe  \.  Erans,  (1892)  2  Q.  15.  024.  The  connection  of 
the  damage  complained  of  with  the  words  spoken  by  tlie  defendant  has  lieen 
the  subject  of  some  doubt;  see  Vicars  \.  jri/rorks,  8  East,  1,  for  the  view 
formerly  taken,  and  tlie  notes  to  that  case  in  2  Sni.  L.  C.  It  is  settled  now 
that  the  injury  alleged  must  be  the  natural  and  probable  consequence  of  the 
defendant's  acts:  Li/iic/i  v.  Ki/ir/lit,  9  H.  L.  C.  577  ;  Jioicen  v.  Ball,  6  (i.  B.  D. 
333.  As  to  how  far  the  utterer  of  a  slander  is  liable  for  its  repetition,  see 
liidiiiff  V.  Siiiit/i,  I  Ex.  D.  91  ;  iSprif/ht  v.  Gosuay,  60  L.  J.,  Q.  B.  231  ; 
Rntdiffc  V.  />«««,  (1892)  2  (I.  B.  o24. 

ill)  Slander  of  "Women  Act,  1891  (54  &  55  Vict.  c.  51). 

(/)  Cro.  Car.  480  ;  and  see  liciipiald's  Ciisc,  Cro.  Car.  5G3,  where  similar 
■words  were  held  actionable  wlien  spoken  of  a  deputy  clerk  to  a  register,  and 
irri/jht  V.  Moorhouse,  Cro.  Eliz.  358. 
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Seamoti  v. 
Bigg. 


miiriiur. 
Gamekeept 


Senant  ^irl. 


Must  l)e  ron- 
iiectfd  witli 
rh!irii(t«-r. 

I.IIDlhl/  V. 


for.  srtid  the  Court,  tlioii^h  *'  true  it  is  ^oncnilly  an  action 
will  not  lie  for  nillin;^  ont'  '  cozcnin;^  knave,'  yet  where 
the  words  are  spoken  of  one  who  is  a  servant  and  acconip- 
tant,  and  whose  credit  and  maintenance  depends  upon 
his  faithful  dealinjj;,  and  he  hy  such  dis<j;ract'ful  words  is 
deprived  of  his  livelihood  and  means  of  maintenance, 
there  is  good  reason  it  should  hear  an  action,  that  he 
mi,<j;ht  liave  recompense  for  loss  of  his  crechtand  means." 

Upon  this  {ground  it  has  heen  held  that  to  impute 
habitual  drunkenness  to  a  master  mariner  in  command 
of  a  vessel  at  sea  (/. )  ;  or  to  say  of  a  gamekeeper  in  a 
hunting  country  that  he  killed  foxes  (/)  ;  were  actionable 
williout  special  damage. 

And  to  say  of  a  servant  girl  "  You  are  not  aware, 
Mr.s.  C,  what  kind  of  a  girl  you  have  in  your  service,  for 
I  can  assure  you  she  is  often  out  with  our  married 
man  "  {in) ;  or  to  say  of  her  that  while  she  was  in  Mrs.  Ji.'s 
employment  as  domestic  servant  she  was  debauched  and 
had  a  miscarriage,  and  in  consequence  was  dismissed  by 
Mrs.  B.  for  sucli  misconduct  (n),  is  actionable  without 
proof  of  special  damage. 

J3ut  unless  the  imputation  be  connected  with  the  ser- 
vant's occupation,  or  show  tlie  want  of  some  general 
requisite,  no  action  can  br  lu.iintained  in  respect  of  it. 
"  Every  authority  which  1  liave  been  able  to  find,"  said 
Bay  ley,  ]i.,  in  Lninhif  v.  Alhlai/  (a),  "either  sliows  the 
want  of  some  general  requisite,  as  honesty,  capacity, 
fidelity, \c., or  connects  the  imputation  with  the  plaintiff's 
ollice,  trade  or  l>usiness.'"  In  that  case,  theii'foi'e,  where 
the  defendant  said  of  the  ])laintitl.  who  was  clerk  to  the 
]iirn)inghani  and  Stafrcudshire  Gas  Light  Comi)any,*' You 
are  a  fellow,  a  disgrace  to  the  town,  unlit  to  hold  your 

(/■)  Irtcin  V.  Uranitiromt,  '1  II.  &  f.  9G0.  Sec  also  Jfauioii  v.  Ftiflr,  t  App. 
Caji.  247. 

(/)   h'oiilgrr  t.  Nfuromh,  L.  R.,  "2  Y.\.  .327. 

{in)  l{uw»r,i  V.    //>/</;.  II    I,.  J..  C.  I'.  129. 

(«)  Cutnwr*  V.  Jimtirr,  13  Ir.,  C.  I,.  U.  I.')!.  See  now  nUi<  tlic  Sliinder  of 
Women  Art.  1891  (hi  k  ho  Vict.  c.  ."il). 

(o;  1  Cr.  &  J.  301.  :{0.*) ;  cited  witli  approvul  I'V  I.onl  lIcr^clu•ll  in 
Alrrmirirr  v.  Jr„/,in»,  (lH92i  1  (i.  H.  797. 
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situation  for  your  conduct  with  whores.  I  will  have  you  Lumhy  v. 
in  the  Argus.  You  have  bought  up  all  the  copies  of  the  ^^^'''"!^- 
Argtia,  knowing  you  have  been  exposed.  You  may  drown 
yourself,  for  you  are  not  fit  to  live,  and  are  a  disgrace  to 
the  situation  you  hold,"  Bay  ley,  B.,  intimated  a  strong 
opinion  that  the  charge  proved  was  not  actionable ;  because 
the  imputation  it  contained  did  not  imply  the  want  of  any 
of  those  qualities  which  a  clerk  ought  to  possess,  and 
because  the  imputation  had  no  reference  to  his  conduct 
as  clerk  {p). 

The  next  thing  to  l)e  borne  in  mind  is  that  it  is  not  the  Publication 
mere  writing  of  a  libel  or  the  mere  uttering  of  slanderous  °l^^^^f^  ^^ 
words  that  is  actionable.  It  is  the  publication  that  is 
actionable,  that  is  to  say,  the  communication  of  the 
defamatory  matter  to  some  person  other  than  the  person 
who  is  defamed.  For  this  purpose  it  has  been  held  {q) 
that  husband  and  wife  are  one  person,  so  that  the  com- 
munication of  a  libel  on  a  domestic  servant  made  by  a 
husband  to  his  wife  is  not  evidence  of  its  publication.  If 
a  writing  is  sent  straight  to  the  person  of  whom  it  is 
written,  there  is  no  publication  of  it.  And  if  the  writer 
of  a  letter  locks  it  up  in  his  desk,  and  a  thief  breaks  open 
the  desk  and  takes  the  letter  away  and  makes  its  contents 
known,  there  would  probably  be  no  publication  by  the 
writer.  But  if  the  writer  gives  the  letter  to  his  clerk  to 
copy  for  him,  or  if  he  direct  it  to  the  person  of  whom  it 
is  written  and  send  it  by  post  in  such  a  way  that  it  may 
probably  be  opened  and  read  b}'  that  person's  clerk,  and 
it  is  so  opened  and  read,  this  would  be  a  publication  by 
the  writer  (r). 

[p]  See  Ai/)-c  \.  Craven,  2  A.  &  E.  2;  Southec  v.  Benny,  1  Exc.  196; 
Hopwood  V.  Thorn,  8  C.  B.  293  ;  Miller  v.  David,  L.  E.,  9  C.  P.  118,  where 
it  was  held  not  to  be  actionable  to  say  of  a  stonemason  that  he  was  ringleader 
of  the  niue-hours'  system,  ifcc.  In'  James  v.  Brook,  9  Q.  B.  7,  the  words 
complained  of  were  that  tlie  plaintiff  had  "been  guilty  of  conduct  unfit  for 
publication.'"  This  was  held  not  actionable  unless  shown  to  have  been  spoken 
with  reference  to  the  plaintiff's  office. 

{q,    IFennhak  v.  Jlorr/au,  20  Q.  B.  D.  635. 

(»■)  PHllman  v.  HiU '^-  Co.,  (1891)  1  Q.  B.  ')24.  But  such  a  pnblinition  to 
a  clerk  may  be  privileged;  as  where  a  solicitor,  writing  on  behalf  of  a  client 
on  a  privileged  occasion,  gives  the  letter  to  his  clerk  to  copy  in  the  ordinary 
com-se  of  a  solicitor's  business:  Boxsiusy.  Gohlet  Frtres,  (1894)  1  Q.  B.  842. 
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riil>linitioii   ny 
postcurd  or 
telegram . 


Whiit  art' 
privilegwl 
communica- 
tions. 


Where  l)v  w  Innui  Mr  niistakc  a  letter  contiiining 
(lefiiniatorv  words  concerning'  a  servant  was  addressed  to 
the  master,  instead  of  the  servant  at  the  master's  house, 
it  was  held  (x)  that  there  was  no  publication  ;  and  a  libel 
maybe  published  by  writing  it  on  the  back  of  a  postcard, 
addressed  to  the  person  defamed,  or  by  means  of  a 
telegram  to  him  (0. 

It  lias  been  already  stated  as  a  general  rule  that  any- 
thing said  or  written  by  a  master  in  giving  a  character  to 
a  discharged  servant,  if  said  or  written  without  express 
nuilice,  is  a  privileged  communication,  so  that  the  master 
will  not  be  liable  to  the  servant  in  respect  of  it. 

Lhidley,  L.  J.,  m  a  considered  judgment  (»)  has  thus 
explained  the  meaning  of  the  term  privileged  communi- 
cation :  — 


•'A  privileged  communic-itioii  is  one  made  on  a  privileged  occasion,  and 
fairly  warrantetl  by  it,  and  uot  proved  to  have  l)ecn  made  inaliciousl}-.  A 
l)rivileged  occasion  is  one  wliicii  is  held  in  point  of  law  to  rebut  the  legal 
implication  of  malice  which  would  otherwise  be  made  from  the  utterance 
of  untrue  dcfamatorj-  language.  This  is  the  effect  in  a  few  wortls  of  the 
leading  cases  on  the  subject, — namely.  'J'oiiijoikI  \ .  S/n/rhtg  (r)  ;  Wright  v. 
Wiuulgati'  [w)  ;  Cowheud  v.  Itii-lmrilx  (x)  ;  M'/iitflci/  v.  Atl(imM{y)  ;  and 
Cliirk  V.  Molijnriijc"  [z). 


Privilegni 
occasion. 


The  question  therefore  arises  what  is  the  meaning  of  a 
"  privileged  occasion  "'  ?  («). 


(#)    For  V.  Jhodairk,  14  Ir.,  C.  L.  K.  Ahi. 

{()  Williumnuu  V,  Ficrr,  h.  K.,  9  ('.  1',  393;  6«^»or<?  v.  i/o/«r,  (1901) 
2  K.  M.  1. 

{u)  Stuart  T.  //(//,  (1891)  2  U-  D.  311. 

(r)   1  C,  .M.\:  U.  ISl. 

itc)  2C..M.ic  U.  073. 

(x)  2  (;.  n.  oG9. 

(if)   16  C.  H..  X.  S.  392,  118. 

(I)  3  Q.  IJ.  1).  237. 

(rt)  Thi'  priviitgt!  which  iiiiiv  be  a  (Irft-nco  in  an  action  of  lilicl  or  slander 
may  ••itln-r  \w  ahf.(iliit(?  or  «iualilic«l.  In  the  ime  eo-Ho,  i.r.,  il  the  Htatenu-nt 
coniplaini-<l  of  wiis  jiuhlidlHii  upon  «n  occasion  wliicli  is  idisolntely  privileged, 
no  lU'tion  will  lie,  i-vcn  though  the  pcriton  |)iiliiisliiiig  the  stiit^'inent  was 
artuat4-d  hy  cxjfri'ss  mahre.  This  alisolufr  iirivilcgr  winch  attiiiiicH  to  stjiltt- 
nicnts  mail)-  in  rarliamcnt,  or  in  tlic  ordinary  coinsc  oi  juiliciiil  pron-iHlings 
or  in  matters  ol  Stiif<',  or  in  certain  other  ciiscs.  is  rather  outride  the  scope  of 
this  iKwik.  ThcfinuliHwi  |>rivih'ge  which  concerns  persons  stiniding  merely  in 
the  relation  of  miist«r  and  wrAant,  and  which  may  he  lost  or  destroyetl  by 
expre.'w  malice,  i«  the  one  whidi  is  htnaltcr  mainly  referred  to. 
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It  may  be  first  observed  that  in  the  trial  of  every  action  Question  of 
in  which  the  defendant  pleads  privilege,  the  question  judge." 
whether  the  occasion  on  which  the  defamatory  statement 
was  published  is  privileged,  if  the  facts  are  not  in  dispute, 
is  a  question  of  law  only,  for  the  judge,  not  for  the  jury. 
If  there  are  questions  of  fact  in  dispute  upon  which  this 
question  depends,  they  must  be  left  to  the  jury ;  but  when 
the  jury  have  found  the  facts  it  is  for  the  judge  to  say 
whether  they  constitute  a  privileged  occasion  {h). 

The   reasons  for   holding  any  occasion   privileged  is  Grouudsof 
common  convenience  and  welfare  of  society,  and  it  is  P"^^*^"  " 
obvious  that  no  definite  line  can  be  so  drawn  as  to  mark 
off  with  precision  those  occasions  which  are  privileged 
and  separate  them  from  those  which  are  not  (c). 

But  certain  limits  have  been  laid  down  which  show  that 
a  communication  will  not  be  privileged  unless  it  is  "made 
by  a  person  in  the  discharge  of  some  public  or  private 
duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  is  concerned  "  ('0- 

It  is  not  necessary  here  to  follow  out  the  application  of 
the  rule  thus  laid  down  to  all  the  cases  to  which  it  has 
been  applied.  It  will  be  sufdcient  to  lay  before  the  reader 
those  cases  which  bear  more  immediately  upon  the  sub- 
ject-matter of  this  book,  to  which  it  has  been  held 
applicable.  And  in  doing  so,  it  will  be  convenient  to 
consider — 

I.  Communications  made  in  discharge  of  some  duty  ; 
and 

II.  Communications  made  by  a  person  in  the  conduct 
of  his  own  affairs,  in  matters  where  his  interest  is 
concerned. 


(6)  Hebdiich  v.  M'llwaine,  (1894)  2  Q.  B.  54. 

(c)  Pt/-  Liudley,  L.  J.,  in  Htuart  v.  Bell,  (1891)  2  Q.  B.  341. 

{d)  I'cr  Paike,  B.,  in  fuogood  v.  Sparing,  1  C,  M.  (Sell.  181.  The  passage 
from  which  these  words  are  taken,  says  Liudley,  L.  J.,  in  Stuart  v.  JJdl,  has 
been  frequently  quoted  and  always  with  approval.  In  Whitchij  v.  Adams, 
33  L.  J.,  C.  V.  89,  Erie,  C.  J.,  said  that  judges  have  all  felt  great  difficulty 
in  detiuiug  what  kind  of  social  or  moral  duty,  or  what  auujunt  of  interest,  will 
atford  a  justification  ;  but  all  are  clear  that  it  is  a  question  for  the  judge  to 
decide. 


HU'i  THK   si;i;\am's   character. 

('Kinmunica-  1,  C'oinmuniciitioiis  iiiiult'  in  (lisehar{j[e  of  some  duty. 

tiou.s  mmlf  in 

discharfji'  oi  'Die  duty  lieio  ii'fei red  to  need  not  be  a  lej;al  duty. 

It  is  enoujjjh  if  there  be  some  sort  of  duty  of  imperfect 
obli«;ation,  whether  social  or  moral.  Ihit  some  such 
<luty  must  in  fact  exist,  it  will  not  be  enoup;h  in  order 
to  make  an  occasion  privile<j;ed  that  the  person  whose 
statements  are  complained  of  believed  a  duty  to  exist,  or 
acted  under  a  sense  of  duty.  This,  though  imjiortant  on 
the  question  of  malice,  is  not  relevant  to  the  question 
whether  the  occasion  was  or  was  not  i)rivileged  (<•). 
Giving  a  It  is  clearly  settUnl  that  a  master  is  under  a  duty  of 

a  discliarpwl      ^'^^^  sort,  whether  it  be  called  a  moral  duty  or  a  duty  to 
servant.  society,  to  give  a  character  to  a  discharged  servant.    The 

privilege  which  he  has  in  this  matter  is  not  allowed  only 
for  the  benefit  of  the  giver.  It  is  of  importance  to  the 
public  that  characters  should  be  readily  given.  The 
servant  who  applies  for  the  character,  and  the  person 
wlio  is  to  take  him  are  equally  benefited.  Indeed,  there 
is  no  class  to  whom  it  is  of  so  much  importance  that 
characters  should  be  freely  given  as  honest  servants. 
It  is  for  that  object  that  the  communications  are 
protected  (,/'). 

In  all  cases  of  qualiliud  privilege  precisely  the  same 
considerations  apply,  and  there  is  no  reason  why  any 
greater  protection  should  be  given  to  a  communication 
made  in  answer  to  an  iiKpiiry  with  reference  to  a 
servant's  character  than  to  any  other  communication 
made  from  a  sense  of  duty,  legal,  moral  or  social. 
In  such  a  case  hmia  fuhs  is  always  presumed  (7). 
Cliarart.r  I'sually  Communications  by  a  person  with  respect  to 

voiunNortti.      ^j,,.   ,.i,;y.,^(.tei.   „f   11    discharged    servant   are   made   in 

(c)  Stiiarl  V.  Jtrll,  (\m\)  2  Q.  B.  341;  Jlrhditrh  v.  Jl'Hwainc,  (1894) 
2  H.  ]l.  51.  The  Inttfr  (mim-  hIho  ^how*  that  tho  jtrPHon  to  whom  the  com- 
iiiiiiiiriitii>n  JH  made  niii.Ht  also  huvo  an  inU-ruHt  (ir  duty  in  thu  Huhjcct-niatttT  of 
thi'  ciininiuniratinn. 

{/j  I'n  Wi^rhtman.  J.,  in  Gnrihur  v.  SImIr,  \?,  (I.  \\.  801.  Hut  they  are 
nut  privileged  Imm  production  undtT  an  order  lor  diitrovcry :  Vcbh  v.  EaM, 
.1  Ex.  I).  lOM. 

(g)  Jemiire  v.  Ihlmrge,  (1891,  A.  f.  I'A;  and  s.o  Lord  Dtnninn,  C.  J.,  in 
I'liUiitiliii  v.  Jluwllr,  .'{  H.  U.  .*). 
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answer  to  some  one's  inquiries  about  it,  l)ut  it  is  not 
necessary,  in  order  to  make  the  occasion  privileged, 
that  inquiries  should  first  be  made.  A  master  may 
(when  he  thinks  that  another  is  about  to  take  into  his 
service  one  whom  he  knows  ought  not  to  be  taken)  set 
himself  in  motion  and  do  some  act  to  induce  that  other 
to  seek  information  from  and  put  questions  to  him  (// ). 

And  if,  after  giving  a  character,  new  facts  should  come 
to  the  late  master's  knowledge  which  lead  him  to  alter 
the  opinion  which  he  had  previously  given  as  to  the 
servant's  character,  the  occasion  of  his  giving  his  new 
opinion  would  also  be  privileged. 

In  Gardner  v.  Sladc  [i)  the  facts  were  as  follows : — 
The  plaintiff  had  been  cook  in  the  defendant's  family, 
and  left.  M.  applied  for  her  character  at  a  time  when 
Mrs.  Slade  was  ill.  Mr.  8.  answered  the  application,  and 
gave  the  plaintiff  a  good  character,  whereupon  M.  hired 
her.  Mrs.  S.  recovered,  and  having  occasion  to  write  to 
M.  about  another  cook,  asked  about  her  dealings  with 
respect  to  meat,  Sic,  in  the  kitchen,  and  ended,  "I 
mention  this  particularly,  having  discovered  that  I  have 
been  much  imposed  upon  in  this  way  a  short  time  ago." 
M.  called  on  Mrs.  S.,  and  she  in  conversation  spoke  the 
words  complained  of,  which  were  to  the  effect  that  she 
suspected  that  the  conduct  of  the  plaintiff,  when  in  her 
service,  was  not  honest.     After  action  brought  she  wrote 


Gardner  v. 
Slade. 

Answers  to 
imiuiiies 
in(liieed  by 
defeudant  as 
to  facts  dis- 
covered since 
character 


ih)  Per  Baylev,  J.,  in  Pattisvn  v.  Jones,  8  B.  &  C.  578  ;  Waller  v.  Loch, 
7  U.  B.  D.  619.' 

(<)  Gardner  v.  Sladc,  13  Q.  B.  796.  See  Oa-en.s  v.  liohcrts,  6  Ir.  C.  L. 
Rep.,  386,  where  Monahan,  C.  J.,  said,  ""We  are  of  opinion  that  if 
a  person,  having  an  interest  in  obtaining  information  as  to  the  affairs  of 
another  person,  makes  a  bona  fide  application  to  a  tliird  person  for  that 
pm-pose,  and  the  latter  in  reply  to  such  inquiry  gives  the  information  required, 
such  a  communication  is  privileged ;  for  the  fact  of  sucli  an  inquiry  having 
been  made,  not  officially  but  bona  Jide  and  by  a  person  interested,  imposed 
upon  the  person  of  whom  tlie  inquiry  is  made  an  obligation  either  not  to 
speak  at  all  upon  the  suljject,  or  if  he  does  so,  to  speak  the  truth.  And  we 
are  of  opinion  upon  all  the  authorities,  that  in  the  case  of  a  person  making  an 
inquiry  of  another  who  is  the  acquaintance  of  the  third  person  as  to  whom 
the  inquiry  is  made,  and  from  his  position  likely  to  be  acquainted  with  the 
affairs  of  the  latter,  and  where  the  party  making  the  inquiry  is  or  is  about 
to  become  a  creditor  of  such  third  person,  that  such  a  communication  is 
privihged."     8ee  also  Child  v.  AJfleck,  9  B.  i:  0.  403. 


80  J  THK  servant's  charactkr. 

Uariine)  \.  to  M.  sftyiiig,  "  Yoli  will  remembt'r  that  I  iinjniled  no 
tlishoiH'sty ;  for  of  thai  I  liiive  no  knowledge."  The 
jury  fi)iinil  that  tho  (U'fondant  by  her  letter  intended 
to  induce  inquiries  on  B.'s  part  as  to  the  plaintit)',  and 
found  a  verdict  for  the  })laintitT.  Ikit  the  Court  after- 
wards ordered  a  nonsuit  to  he  entered,  on  the  ground 
that  the  communication  was  [)rivileged,  and  tliere  was 
no  evidence  of  malice.     And  Lord  Denman  said, — 

"  I  tliink  the  luivilcL'e  which  protects  a  master  in  giving  a  olmnicter 
lasts  as  hmg  ns  anything  is  discoveretl  Ijeforc  unknown  to  the  niastt-r  ; 
ns  for  instance,  if  I  give  a  goo<l  character  to  a  servant,  and  next  ilay 
discover  that  the  servant  is  dishonest :  surely,  in  such  a  case  it  becomes 
my  »luty  to  communicate  my  discovery  to  the  person  to  whom  I  liavo 
given  the  chai-actor." 

And  Coleridge,  J,,  added,  "  Nobody  can  doubt  that." 

li.ir,i»\.  The  plaintiff  (/.)  was  secretary  of  the  Jirewers'  Insur- 

""^■""'*        ance    Coini)anv,    and    being    charged    with    misconduct 

at  one  bourd      ^^'^s  called  upon  to  attend  a  board  of  directors  to  explain, 

ot  (lirettors        ]m^  declined  to  do  so ;    whereupon  the  directors,  after 

conmninieiiti'<l  .  *■ 

to  anoth.r  by  hearing  the  nature  of  the  charges,  passed  a  resoluti<ui 
Utfi  Wml*  declaring  him  to  have  been  guilty  of  gross  misconduct 
and  dismissing  him.  The  defendant,  who  was  a  director 
of  that  company  and  also  of  another  company  called  the 
London  Necropolis  Company,  communicated  the  facts  of 
the  plaintift"s  dismissal  from  the  service  of  the  former 
company  "  for  gross  misconduct,"  at  a  board  meeting 
of  the  latter  company,  and  proposed  a  resolution  to 
dismiss  him  from  his  employment  as  their  auditor,  and 
in  answer  to  an  in(iuiry  from  the  chairman,  said  the 
misconduct  consisted  in  "  obtaining  money  from  the 
solicitors  of  the  coniiJany  under  false  pretences  and 
paying  a  debt  of  his  own  witii  it;"  and  upon  the 
plaiiitilT's  ap[)earing  on  a  sul»sei|uent  day  with  his 
attorney  before  the  board  lo  nu'ct  \\\v  charges  against 
him,  the  defendant  refused  lo  go  into  them.  It  was  held 
that  such  refusal  was  no  evidence  of  malice;  as  being 
consistent  with  bona  fiilrn,  bona  fi^lcH  must  be  presumed 
until  the  contrary  was  proved. 

(A)   Jlanin  V.  Thompnou,  13  C.  B.  333. 
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A  letter  addressed  to  a  person  on  whose  recommenda- 
tion the  writer  had  taken  the  plaintiff  into  his  service, 
to  the  etlect  that  his  conduct  had  not  justified  the 
character  given  of  him,  that  he  had  left  a  balance  un- 
accounted for,  and  that  he  ought  not  to  be  recommended 
for  moralit}'  or  honesty,  has  been  held  to  be  a  privileged 
communication  (/). 

In  Stuart  v.  Bell  (ni)  the  plaintiff  was  a  valet,  and  while 
he  and  his  master  were  staying  at  the  house  of  the 
defendant,  the  Mayor  of  Newcastle,  the  chief  constable 
of  Newcastle  showed  the  defendant  a  letter  he  had 
received  from  the  Edinburgh  police  stating  that  the 
plaintiff'  was  suspected  of  having  committed  a  theft  at 
a  hotel  in  Edinburgh,  and  suggesting  a  cautious  inquiry. 
The  defendant  did  not  make  any  inquiry,  but  told  the 
plaintift''s  master  privatel}' that  there  had  been  a  theft 
in  an  Edinburgh  hotel  and  that  suspicion  had  fallen 
upon  the  plaintiff.  Some  days  after,  the  plaintiff' 's 
master  dismissed  him  upon  the  ground  that  he  had  been 
suspected  of  dishonesty.  The  majority  of  the  Court  of 
Appeal  held  that  the  occasion  of  the  communication  was 
privileged,  and  that,  in  the  absence  of  evidence  of  malice, 
the  defendant  was  not  liable. 

And  if  a  friend  of  the  servant  gets  the  servant's 
master  to  write  him  a  letter  repeating  a  bad  character 
that  had  been  given  of  the  servant,  this  will  be 
privileged.  Thus,  in  WcatJicrston  v.  Hawkins  (n),  the 
plaintiff"  brought  an  action  against  his  former  master  for 
publishing  the  following  letter  to  C,  the  plaintiff"'s 
brother-in-law,  respecting  the  plaintiff's  character  as  a 


Stuart  V.  Bell. 


WeatherstoH  v. 
Hawkins. 

Letter  written 
to  friend  of 
servant,  re- 
peating bad 
character 
given  to  per- 
son about  to 
hire. 


(/)  Dixon  V.  I'arsoiis,  1  F.  k  F.  24.  A  similar  qnestion  arose  in  F/i/ir  v. 
Kiiiiierslei/,  lo  C.  B.,  X.  8.  422,  but  the  Court  held  that  whatever  might 
have  been  their  opinion  as  to  the  privilege  on  the  ground  that  the  person  to 
wliom  the  letter  was  addressed  had  recommended  the  plaintiii'  to  tlie  defendant, 
and  was  in  the  habit  of  recommendiug  gardeners  fur  masters  'md  masters  for 
gardeners,  yet  the  letter  was  "so  much  in  excess  of  the  occasion"  as  to  be 
excluded  from  privilege.  Upon  this  case  being  cited  in  Coicles  v.  Fuffti,  34 
L.  J.,  Q.  B.,  248,  Blackburn,  J  ,  said,  "I  do  not  quite  imderstand  the  ratio 
(kridiiidi." 

(w)  (1891)  2  (i.  B.  341. 

[ii]   1  T.  11.  110. 


HIM)  THK    SKUVANT  S    CHAUAC  TKH. 

h'fathf,»fo>t\.   st'iviint.     " 'J'wo  (lays  I  k^^-vi'  \\\\\\  inoney  to  ^o  into  the 
"«'  ""•  ^.[Yy  m^j  imy  jjool^.^.     When  he  canu!  home  1  desired  liini 

to  reckon  up  his  ucconnt ;  he  did  so.  But  hein<;  one 
day  more  curious  than  1  sometimes  was,  I  looked  over 
his  account,  article  by  article;  and  in  one,  a  book  I  well 
knew  the  price  of,  1  found  he  had  char^'ed  me  one 
shilling  more  than  it  cost,  and  that  shilling  he  kept  in 
his  pocket.  The  next  day  the  very  same  affair.  Anil 
])oth  these  days  my  neighbour  Metcalf  was  in  my  shop, 
and  knows  it  well,  and  said  he  would  not  keep  such  a 
man  a  day.  or  sonu^hing  to  that  purpose.  Two 
nuiga/ines  he  charged  2s.  for  Ijinding,  the  people 
received  no  more  than  l.s.  8(/.,  and  say  he  paid  no  more. 
This  1  can  prove."  It  appeared  that  the  plaintiff  had 
been  in  the  service  of  the  defendant,  and  was  by  him 
turned  away.  Eogers,  to  whom  the  plaintiff  was  recom- 
mended as  a  servant,  applied  to  the  defendant  for  a 
character,  which  not  being  good,  Rogers  declined  to  take 
him.  Upon  this  C.  called  repeatedly  on  the  defendant, 
upon  which  the  above  letter  was  written,  in  order  to 
prevent  an  action  for  the  words  spoken  to  Rogers  by 
the  defendant.  But  the  present  action  was  brought. 
It  was,  however,  held  by  Lord  Mansfield,  C  J.,  ami 
other  judges,  that  it  wouM  not  lie,  as,  instead  of  the 
plaintitV's  showing  the  lil)el  complained  of  to  be  false 
and  malicious,  it  ajjpeared  to  be  incident  to  the  appli- 
cation liy  iJogers  to  the  master  of  the  servant.  And 
the  letter  was  written  to  the  l)roth(!r-in-law  of  the 
plaintiff  for  the  express  pur[)ose  of  preventing  an  action 
being  brought  (o). 
Tnyioiv.  And  so  in  'J'di/lnr  V.  Ilidrhiiix  {]>},  it  apjieared  that  the 

Haukni,.         plaintiff'  was  a  shopman  of  the  defendant,  and  that  thi; 


{it)  In  Kiuij  V.  Il'iniii;/,  ')  Ehii.  1:{.  I,i>nl  .Mviinlrv  nfiiMil  t«>  iillnw  ii  l«'tl«  r 
to  Ik-  jfivni  in  fvidi-nco,  wlii<li  liiid  Ihtii  iirnciind  )iy  flu-  |iliiiiitiff  tnnii  tlif 
(|i'ft'ti(liint  liv  iiiraii-  III  iiiiiitlicr  Irtttr,  not  wriltiii  witli  a  liiir  viewot  iiKiuirin^ 
II  clmrM«t»r,  Imt  to  pronin-  itn  answtr  upon  \vlii<  li  to  ;;roun(l  an  action  lor  a 
lil>el:  and  m<' .{  It.  vV  I'.  .'><),>. 

(;;)  Id  U.  ]{.  30.S;  and  nee  ll<iin»  v.  Thompuni,  V.)  C.  ]{.  333,  cited  mite, 
p.  394. 
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defendant,  havinfij  a  suspicion   that  he  had  embezzled  Taylor  y. 

money  in  the  course  of  his  employment,  sent  for  the  J""-'"*- 

plaintiff,  and,  in  the  presence  of  a  friend,  Mr.  T.  uttered  dishonesty 

the  \Yords  complained  of  in  the  first  count,  which  were,  "''"^*^  *'\     , 

^  '  '    person  about 

"You  pocketed  the  5.s.  and  altered  the  cheque;  and  you  to  hire; 

intended  to  alter  the  book,  but  being  busy  at  the  time,  it 

escaped   your   memory,"    and    immediately   afterwards 

discharged    him.      After    his    discharge,    the    plaintiff 

being  about  to  enter  the  service  of  B.,   the  defendant 

was  referred  to  for  a  character,  but,  in  consequence  of 

what  the  defendant  then  stated  to  him,  B.  declined  to 

take  the  plaintiff"  into  his  employment.     Upon  this  the  and  npeated 

plaintiff's  brother  called  upon  the  defendant  to  inquire  servanr  "^ 

why   he   had    given  the    plaintiff"  such   a    character  as 

kept  him  from  obtaining  a  situation ;   upon  which  the 

defendant  said,  "What  would  you  do  yourself  if  any  of 

your  shopmen  or  servants  robbed  you?"  to  which  the 

plaintiff" 's  brother  replied,  "I  hope  my  brother  has  not 

been  robbing  you."     The  defendant  then  said,  "  He  has 

robbed  me ;  I  believe  that  he  has  robbed  me  for  years 

past ;  I  can  prove  it  from  the  circumstances  under  which 

he  has  been  discharged  by  me."     This  last  answer  was 

what  was  complained  of  by  the    second  count  of  the 

declaration.     It  was  held  that  the   occasion  on  which 

these  communications  were  made  was  such  as  to  render 

tliem  privileged,  and  that  the  presence  of  a  third  party 

when  they  were  made  did  not  alone  render  them  not  so. 

Communications    made  by  a  tenant  to  his  landlord  Letter  written 
respecting  the  character  of  a  servant  about  to  be  hired  |^y  tenant  to 

'■  *=■  his  landlord 

by  the  latter  have  also    been  held  to   be  privileged  (r/).   respecting 
Thus,  where  (r)  the  father  of  the  plaintiff  had  been  for  Sd  to^be 
some  years  gamekeeper  to  the  Marquis  of  Anglesey,  and  landlords 

gamekeeper. 

(7)  As  to  how  far  a  commnnication  by  a  landlord  to  his  tenant  refleeti':s:  on 
the  character  of  the  tenant's  servants  is  privileged,  see  Kn'ujht  v.  Gihhs,  1  A. 
\-  E.  43. 

(/■)  Coclcayne  v.  HodgJcisaoii,  o  ('.  cV:  V.  .)4o.  The  question  of  privilege 
appears  not  to  have  been  rai>ed  in  Bai/lis  v.  I.au-rcnre,  11  A.  &  E.  920,  in 
which  case  the  libel  complained  of  was  contained  in  a  letter  written  hv 
defendant  to  plaintiti's  landhuxl,  complaining  of  his  conduct  about  game. 


;ii)H 
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CvrH-iii/Hi  V. 
Ho(litki$»on. 


Coxheiul  \ . 
Jiicha)(/*. 


the  plaiiititT  wished  to  hecome  liis  lordsliip's  gamekeeper 
ami  overlooker  of  fences  for  a  farm  of  whicli  the  ilefen- 
dant,  an  old  man,  was  tenant;  and  ihe  defendant 
sent  a  letter  to  the  Marquis,  informin^^  him,  amongst 
other  things,  that  the  pluintitY  encouraged  ])()achers,  and 
sold  game,  Mr.  Justice  Parke  left  it  to  the  jury  to  say 
whether  it  was  tlie  duty  of  the  defendant  to  make  com- 
munications to  tlie  Marcjuis  in  res[)ect  of  any  neglect  i>f 
duty  in  his  gamekeepers  ;  and  said  that — 

"  If  ho  was  (It'sired  tii  dd  so  \>y  the  noble  Marquis,  or  his  agents,  any 
conimuniiation  he  made  would  Ik;  i)riviKge<l,  if  he  wrote  it  hoiid /idr 
and  considi-riiiir  that  he  was  doing  his  duty  to  the  Marquis  as  his  land 
lord.  If  it  was  the  duty  of  the  defendant  to  make  the  communication, 
the  case  falls  within  the  i)rinci|)le  of  many  otlier  case.s.  To  write  of 
another  that  he  is  a  thief  is  a  libel  ;  but  if  one  pentleman  .isks  another 
gentleman  respecting  a  servant's  character,  and  he  writes  tliat  the  servant 
was  a  thief,  he  is  protected  if  he  acts  hnmt  tide" 

His  lordship  also  left  the  case  to  the  jury  on  the 
question  of  malice,  and  they  found  for  the  defendant. 

In  Co.rlirad  V.  Jiirliarda  (s),  the  facts  were  shortly  these  : 
— The  plaintiff  was  a  mariner,  and  had  the  command  of 
a  shi))  helonging  to  W.,  of  which  ship  Cass,  an  intimate 
friend  of  the  defendant,  was  mate.  Cass  wrote  to  the 
defendant  reflecting  in  strong  terms  ui)on  the  jdaintiff's 
conduct  in  ti  particular  voyage,  hut  requesting  the  defen- 
dant not  to  show  the  letter  to  \V.  On  receipt  of  the 
letter,  however,  the  defendant  showed  it  to  a  naval  friend. 
one  of  the  elder  hrethren  of  the  Trinity  House,  and  also 
to  Soames,  an  e.xtensive  shipowner,  and  in  accordance 
with  their  advice,  communicated  it  to  W  .,  who  imme- 
diately superseded  the  i)laintiff  in  his  connuand,  and 
ceased  to  employ  him.  The  plaintilT  upon  this  hrought 
an  action  for  libel  against  the  defendant  :  and  the  defen- 
dtmt  pleaded  a  justification,  hut  faihd  to  sustain  it. 
;Vnd  it  did  not  appear  that  W.  had  instituted  any  inquiry 
into  the  charges  conttiinetl  in  Cass's  letter.  On  the  part 
of  ilie  defendant  it  was  contended  that  the  action  would 


{»)  2  ('.  W.  ')f>9;    trc  niho  Itlarkliant  v.   I'ngh,  2  C.   IJ.   Oil;    liennct  v. 
J/raroti,  2  C.  U.  628;  Uniiei  v.  Snrad,  L.  U.,  fj  (i.  15.  60H. 
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not  lie,  on  the  ground  that  the  communication  of  the  Corheadw 
letter  to  W.  was  privileged.  And  Tindal,  C.  J.,  told  the  ^•■''""■<^'- 
jury  that  the  occasion  and  circumstances  under  which 
that  communication  took  place,  furnished  a  legal  excuse 
for  making  it ;  that  the  plaintiff,  to  entitle  himself  to  a 
verdict,  must  show  malice  in  fact,  and  the  jury  must  find 
for  the  defendant  if  they  thought  the  communication 
strictly  honest  on  his  part,  and  made  solel}^  in  the  execu- 
tion of  what  he  hcUcrrd  to  he  a  duty  ;  hut  for  the  plaintiff, 
if  they  thought  the  communication  was  made  from  any 
indirect  motive  whatever,  or  from  malice  against  the 
plaintiff.  The  jury  found  for  the  defendant.  And  in 
the  following  term  a  rule  nisi  was  obtained  by  the 
plaintiff  for  a  new  trial  on  the  ground  of  misdirection. 
The  rule  was  twice  argued  in  consequence  of  a  difference 
of  opinion  amongst  the  judges  ;  and,  ultimately,  the 
four  judges  before  whom  the  case  was  argued  differed; 
Tindal,  C.  J.,  and  Erie,  J.  (t),  holding  that  the  communi- 
cation was  privileged,  as  the  defendant  hnnii  fi<Ie  believed, 
and  had  reason  to  believe,  the  statement  to  be  true,  and 
that  it  was  his  duty  to  communicate  it  to  the  plaintiff's 
master;  and  Coltman  and  Cresswell,  J.J.,  holding  that  it 
was';/of  privileged,  as  there  was  no  duty  which  obliged 
the  defendant  to  make  the  communication  without 
ascertaining  its  truth. 

"Where  the  directors  of  a  society  (;/),  in  their  annual   Gasscttv 
report,    published  a    "  caution   to   the   public  "  against  ^'^^^''^■ 
trusting  a  person  who  had  formerly  been  employed  to  £port '^^' 
obtain  and  collect  subscriptions  for  them,  but  had  since 
been  dismissed,  such  publication  was  held  to  be  justifiable 
only  so  far  as  it  was  made  in  good  faith,  and  required 
to  protect  the  society  and  the  public  against  the  false 

{()  Aud  it  is  said  that  the  opinion  of  Erskiue,  J.,  who  retired  from  the 
beucli,  between  the  first  aud  second  argunieut  of  the  case,  was  understood  to 
he  in  favour  of  tlie  defendant.  .See  the  note  of  the  reporters,  2  C.  B.  bS'-i ; 
and  see  ace.  iJans  v.  llenrs,  .)  Ir.  C.  L.  Rep.  79.  In  Anuinii  v.  Dainm,  29 
i'.  J.,  C.  r.  314,  AVilles,  J.,  expressed  his  concurrence  iu  the  opinion  of 
'I'lndal,  ('.  J.,  and  Erie,  J.  80  also  did  IJndlev,  L.  J.,  iu  Stuart  v.  Bc'J, 
(189i;  2  Q.  Ij.  341. 

(fi)  Gassftt  V.  Gilbert,  6  Gray  (Amer.)  Hep.  94. 
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Githrrt. 


rh,l,iiielph„i, 
4"'".  HailroaJ 
t'orporatio))   ^. 


Lawlftix  V. 
Anglo- 
Egyptian 
Cotton  unit 
Oil  Co. 


Aiiditi.rs' 
rrport  priiili'tl 
iiiid  s»nt  tn 
••ll!lr<?hol(ll•r^ 
with  (liriT- 
tor»"  r»'|ioit 
priviltir<<l. 


represpntations  of  tliat  ixM'son.  The  (luostioii,  whclhor 
tlu'V  lU'tt'd  in  •j;()0(l  fuilh  iiiul  did  not  exceed  their  privilege, 
is  for  the  jurv. 

In  11  case  (/)  in  America,  in  wliich  a  raih-oad  corpora- 
tion  was  held  liable,  in  its  corporate  capacity,  for  a  libel 
published  by  its  agents  in  the  course  of  its  business  and 
of  their  enii)loynient,  it  was  held  to  be  within  the  course 
of  its  business  and  the  employment  of  the  president  and 
directors  for  them  to  investigate  the  conduct  of  their 
ofticers  and  agents,  and  report  the  result  to  the  stock- 
holders. It  was  also  held,  that  in  the  absence  of  malice 
or  bad  faith,  a  report  to  the  shareholders  was  privileged, 
but  that  such  privilege  did  not  extend  to  the  preservation 
of  tlie  report  and  evidence  in  a  l)f)ok  for  distribution 
amongst  the  persons  belonging  to  the  corporation.  And 
the  corporation  Wiis  held  liabje  in  damages  for  publishing 
it  in  that  form. 

Upon  the  two  above-cited  American  authorities  being 
cited  from  a  previous  edition  of  this  work  in  a  subsequent 
case  (/r),  in  P^ngland,  ^fellor,  J.  and  Hannen,  J.,  expressed 
their  approval  of  them.  The  facts  were  as  follows  : — 
The  defendants  were  a  company  established  for  the  pur- 
pose of  growing  cotton  in  Egypt.  The  plaintiff  was  their 
manager  there,  and  it  was  his  duty  to  furnish  defendants 
with  an  account  of  his  transactions  to  enable  them  to 
give  the  shareholders  an  account  of  the  profits  of  the 
undertaking.  The  auditors  wer(>  of  opinion,  and 
reported,  that  a  depreciation  in  the  stock  of  the  company 
was  owing  to  the  mismanagement  of  the  plaintitT.  They 
came  to  this  opinion,  after  explanations  had  been  offered 
to  them  by  one  Ji.,  but  these  explanations  were  offered 
to  them  only,  and  not  to  the  directors.  At  the  ordinary 
general  meeting  of  shareholders,  tlu;  directors  laid  before 
them  a  statement  of  the  accounts,  and  in  this  statement 
repeated  what  had  been  reported  to  them  by  the  auditors. 


(r)   I'hilaHrlphin,     Wilmhitftf.n    find    Jinlliniorr    Raih'onti    Cor;>oralinn    T. 
Quiijlrij,  -n  Mow.  (Aniir.    Kcp.  -KYl. 

(tr) ' ImuI'»*  V.  Jnt//<i./:,/;/ptian  Cotton  Co.,  L.  R.,  I  Q.  U.  '262. 
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There  was  nothing  whatever  to  show  that  they  had  any  Lmvleas  v. 
reason  to  doiiht  the  truth  of  this  report,  nor  was  there  ^j.^jf^piian 
in  what  happened  at  the  meeting  any  extrinsic  evidence  ''"^f'j'i  ««f^ 
of  malice  on  their  part.  By  a  resohition  passed  at  the 
meeting  the  report  of  the  directors  with  the  accounts, 
and  the  report  of  the  auditors,  were  ordered  to  he 
printed,  and  sent  to  the  shareholders  at  large ;  and  they 
were  accordingly  sent  to  a  printer,  printed,  and  circulated 
among  the  shareholders,  and  used  by  them  at  an  ad- 
journed meeting.  An  action  for  libel  was  brought  against 
the  company  and  tried  before  Kelly,  C.  B.,  who  ruled 
that  it  was  not  a  privileged  communication,  and  the 
plaintiff  having  proved  special  damage,  recovered  a 
verdict  for  500/.  But  the  Court  of  Queen's  Bench  after- 
wards set  aside  the  verdict,  and  ordered  a  nonsuit  to  be 
entered  on  the  ground  that  it  was  a  privileged  communi- 
cation, and  that  the  sending  it  to  the  printer  merely  to 
be  printed  did  not  destroy  the  privilege,  as  that  was  a 
reasonably  necessary  mode  of  making  a  communication 
which  the  directors  were  bound  to  make  to  their  share- 
holders, absent  as  well  as  present,  they  were  not  bound 
to  employ  confidential  clerks,  to  write  a  letter  to  each 
shareholder. 

In  the  following  case  {x)  also,  the  slander  complained  Cowks  v. 
of   was   held   to  be  a  privileged    communication.     The     ^  *" 
plaintiff  was  trustee  of  a  charity,  and  also  farm  bailiff  to  to  conduct  of 
Mr.  Cooper.     Attempts  had  been  made  to  remove  the  t™**:f  °^  * 

...  .  .     .  .  chanty. 

plaintiff"  from  the  trust,  and  being  unwilling  to  resign,  he 
requested  Cooper  to  obtain  signatures  to  a  protest  against 
his  being  turned  out.  Cooper  applied  to  the  defendant 
to  sign  the  protest :  he  refused,  and  upon  Cooper  asking 
his  reasons  for  refusing,  said  he  would  not  keep  a  big 
rogue  like  the  plaintiff'  in  the  trust.  Cooper  further 
pressed  the  defendant  for  his  reason  for  his  opinion,  and 
he  then  said  that  the  plaintiff'  had  left  the  parish  under 

{x)  Coirles  v.  Totts,  34  L.  J.,  Q.  B.  247.  See  Fnirell  v.  Soirhr,  2  C.  V.  D. 
21'),  where  it  was  held  that  the  publicatiou  in  a  newspaper  of  a  report  of  a 
discussion  at  a  board  of  guardians  of  the  conduct  of  the  medical  otiicer  was 
not  privileged,  as  the  board  was  not  necessarily  a  public  meeting. 

M.S.  26 
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Cotcies  V.  discreditablo  cirt'unistances,  unci   without  settlinp;  with 

liis  eieditois,  inchulinjj;  the  defeiulant.  Cooper  further 
stated  that  in  consequence  of  what  the  defendant  told 
him  he  dismissed  the  plaintiff.  The  plaintiff  hrou}j;ht  an 
action,  and  the  jnrv  found  a  verdict  for  him,  but  they 
also  found  that  the  defendant  had  not  acted  with  malice. 
The  Court  of  (^)ueen's  liench  afterwards  ordered  th(! 
verdict  to  he  entered  for  the  defendant,  on  the  ground 
that  the  communication  was  privile;^'ed,  having  been  hona 
fide  spoken  with  reference  to  the  discussion  whether  it 
was  proper  to  retain  the  plaintiff'  as  a  trustee  of  the 
charity,  and  Blackburn,  J.,  having  stated  that  the  law 
laid  down  in  Toojiood  v.  S))//riii(i  (j/),  had  always  been 
approved  of,  added,  "In  the  more  recent  decisions,  such 
as  WJiitclcii  V.  Adntiis  (c),  the  tendency  has  been  to  extend 
the  limits  of  the  moral  duty  or  reasonable  exigency 
which  authorizes  the  publication  of  defamatory  matter. 
But  we  think  that  the  present  case  falls  strictly  within 
the  limits  as  laid  down  in  Toocjood  v.  Sju/riiifi." 

Johnson  \.  In  ./()//».sv)»  V.  Eni)t>i  (a)  the  words  complained  of  were, 

"  She  is  a  thief,  and  tried  to  rob  me  of  part  of  her  wages." 
The  plaintiff  had  been  servant  to  the  defendant.  Upon 
a  dispute  taking  place  he  discharged  her,  and  some 
difference  arising  respecting  the  payment  of  her  wages, 
he  charged  her  with  having  attempted  to  cheat  him 
respecting  her  wages,  and  used  the  words  as  laid,  but 
the  i)laintiff  failed  in  proving  them  to  have  i)een  spoken 
at  that  time.  Having,  however,  sent  for  a  constable  in 
order  to  take  her  into  custody,  he  used  the  same  words 
to  fill'  constabli;  wlirn  he  came,  to  wIhuii  he  meant  to 
have  given  her  in  charge,  but  which  in  fact  he  did  not 
do.  It  ai)poared  from  the  evidence  of  tlic  constable,  that 
the  words  were  addressed  to  him  in  his  character  of 
constable,  and  in  tlie  course  of  the  charge  and  complaint 
which  tlie  defendant  made  to  him  against  the  plaintiff. 

{y)  1  r.  M.  &  R.  181. 

(:)  lA  f.  1!..  X.  S.  w.ri. 

'n^  3  Rip.  3'J  ;  but  ncf  Smith  v.  Ui>ihjf»U\n»,  Cro.  f'nr.  276. 


Evans. 
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Lord     Elclon,    C.    J.,    nonsuited    tlie    plaintiff,    saj'ing,  joimson  v. 
that:—  ^'""''- 

"Words  useil  in  the  course  of  legal  or  judicial  proceeding,  however 
hard  they  might  bear  on  the  party  of  whom  they  were  used,  were  not 
such  as  would  support  an  action  for  slander.  In  this  case  they  were 
sj)oken  by  the  defendant  under  a  belief  of  the  fact,  and  when  he  was 
about  to  proceed  legally  to  punish  it.  It  would  be  a  matter  of  public 
inconvenience,  and  operate  to  deter  persons  from  preferring  their  com- 
plaints against  offenders,  if  words  si)oken  in  the  course  of  their  giving 
charge  of  them,  or  preferring  their  complaint,  should  be  deemed  actionable.' 

To  this  class  may  also  be  referred  the  cases  of  Murphy  Murphy  v. 
V.  Kellett  (h),   in    which    an    opinion    expressed    by   the 
medical  officer  of  a   union  to  the  guardians,  as  to  the 
wine  of  the  plaintiff,  who  had  made  a  tender  to  supply 
the  patients,  was  held  to  be  privileged  :  M'EIrenejj  v.  X'FAvenetj  v. 
Connellan  (c),  in  which  a  report  made  b}"  the  Inspector- 
general  of  Prisons  in  Ireland  to  the  Lord  Lieutenant  of 
Ireland,  under  7  Geo.  4,  c.  74,  s.  59,  was  held  to  be  a 
state  document  and  privileged;   and  Cox  v.  Feeney  (d),   Co.r\. 
in  which  the  publication  in  a  newspaper  of  a  report  of  an 
inspector  of  charities  under  the  Charitable  Trusts  Act, 
containing  a  letter  written   some  years  before   by  the 
dean  to  the  bishop,  who  was  visitor  of  a  college,  reflecting 
on   the   conduct   of   the  plaintiff,  who  was  one  of   the 
professors  of  the  college,  was  also  held  to  be  privileged. 

In  Pittard  v.  Oliver  (c),  the  plaintiff"  had  been  clerk  to  rittnrdw 
a  board  of  guardians,  and,  a  dispute  having  arisen 
between  him  and  them  as  to  the  state  of  his  accounts, 
he  resigned,  but  made  a  claim  against  them  for  a  certain 
sum  which  he  said  was  due  to  him.  The  defendant,  a 
member  of  the  board,  at  a  meeting  of  the  board  at  which 
the  plaintiff's  claim  was  discussed,  uttered  the  words  for 
which  he  was  sued  by  the  plaintiff.  The  judge  at  the 
trial  ruled  that  the  occasion  was  privileged.  The  Court 
of  Appeal  held  that  this  privilege  was  not  taken  away  by 

(i)   13  Ir.  ('.  L.  R.  488. 
(c)   17  Ir.  C.  ]-.  K.  oo. 
{d)  4  F.  ctF.  13. 
\e)   (1891)  1  Q.  15.  474. 
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the  presence  of  reporters  at  the  meeting  when  the  words 
were  uttered. 


('(imimini<n- 
tions  whore 
int«Tfst  is 
conceriu-*!  to 
interest*-*! 
persons ; 


such  as  to 
fellow- 
servants. 


Hunt  V.  Great 
Northern 
Jiailirm/  Co. 


Somerrille 
IlnickiiiK. 


II.  C'onininnioitions  made  hy  a  person  in  the  conduct 
of  his  own  atTairs  where  liis  interest  is  concerned. 

In  cases  of  this  sort,  in  order  that  the  occasion  may 
be  privileged,  it  is  necessary  that  the  person  to  wliom  the 
communication  is  made,  as  well  as  the  person  making  it, 
should  have  in  fact  an  interest  or  duty  in  respect  of  the 
suhject-matter  of  the  communication  (/"). 

There  is  a  reciprocity  of  interest  of  this  kind  between 
a  railway  company  and  its  servants  with  regard  to  things 
done  by  their  other  servants  which  the  company  intend 
to  treat  as  misconduct  entailing  dismissal,  and  on  this 
ground,  where  a  company,  in  a  printed  circular 
addressed  to  their  servants,  published  the  name  of 
tlie  plaintifY  stating  that  he  had  been  dismissed,  and 
the  nature  of  the  offence  for  which  he  was  dismissed, 
the  occasion  was  held  to  be  privileged  (//). 

In  another  case  (//)  the  defendant  had  dismissed  the 
plaintiff  from  his  service  on  a  charge  of  tlieft,  and 
plaintiff,  on  coming  two  days  later  to  receive  wages 
which  were  due  to  him,  had  some  communication  with 
the  defendant's  servants  ;  whereupon  the  defendant  said 
to  them,  "I  have  dismissed  that  man  for  robbing  me. 
Do  not  speak  to  him  anymore  in  public  or  in  private,  or 
I  shall  think  you  as  bad  as  him."  This  was  ruled  by 
Loi'd  Truro  to  be  a  privileged  occasion,  and,  in  the 
absence  of  evidcinci;  of  express  malice,  he  said  there  was 
no  case  to  go  to  the  jury.  His  ruling  was  afterwards 
upheld  by  the  Court  of  Common  Pleas. 

In  a  subsefpient  case  (/)  the  defendant,  rctin*ning  homo 
late  at  night,  heard  that  the  footman  had  been  giving 


(/■)  Ilarrinon  v.  //<m/,.  .'.  K.  &  It.  ."{U  ;    Urhiltlrh  v.  Mrllwaine,  (1894)  2 
(,».  H.  '»4. 

iff)  Hunt  V.  Omit  yort/irrn  Itniluaij  Co.,  (1891)  'i  li.   H.  1H!». 
(A)    Sttmrrri/lr  v.  Il<iuk,„n,  U)  C.  Ij".  .')«3. 
(i)   M<nibi/y.   Jfif.  1H<'.  n.  •'>•«■ 
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away  provisions  which  he  had  obtained  from  the  cook,  Monhy  v. 
and  thereupon  he  dismissed  them  both.  Subsequently,  '  ' 
in  answer  to  inquiries,  he  told  the  cook  that  he  had 
dismissed  her  because  she  and  the  footman  had  been 
robbing  him.  He  also  told  the  footman  that  he  had 
discharged  him  because  he  and  the  cook  had  been 
robbing  him.  Each  brought  an  action,  but  both  were 
nonsuited,  there  being  no  evidence  of  malice. 

Upon  these  principles  of  common  interest,  letters  in 
the  following  cases  have  been  held  to  be  privileged  :  a 
letter  from  a  servant  to  his  master  reflecting  upon  the 
character  of  a  third  person  who  had  either  complained, 
or  threatened  to  complain,  to  the  master  about  the 
servant  ik)  ;  a  letter  written  by  a  discharged  butcher  to 
his  customer,  reflecting  on  the  honesty  of  the  customer's 
housekeeper  (/)  ;  a  letter  written  by  one  part  owner  of 
a  brig  to  another  part  owner  who  had  recommended 
the  plaintiff  as  master,  reflecting  upon  the  master's 
conduct  (w). 

And,  again,  upon  this  ground  a  letter  written  by  the   M'Lmgaliy. 
defendant  to  a  firm  of  bankers,  charging  the  plaintiff,    ""'*^^' 
who   was   a    solicitor,    with    improper    conduct    in    the 
management  of  their  affairs,  in  which  the  defendant  was 
himself  interested,  was  held  to  be  privileged  (»)• 

A  timekeeper,  employed  by  the  Board  of  Works  in  the  Smriiy. 
building  of  Westminster  Bridge,  wrote  a  letter  to  the 
secretary  of  the  Board  reflecting  on  the  conduct  of  the 
contractor.     At  the  trial  of  the  action  (o)  Blackburn,  J., 
ruled  that  the  occasion  was  privileged. 


(^•)   Wriylit  V.  IVoodyate,  2  Cr.  M.  &  R.  573. 

{l)  Coward  v.  ireUiiiytou,  7  C.  ic  P.  531  ;  see  also  Amann,  v.  iJamm,  29 
L.  J.,  C.  P.  313. 

(>/i)    Wlhoii  V.  Mobinson,  7  U.  13.  68. 

{n)  M'LonijaU  v.  Clarhhjc,  1  Camp.  267;  see  IFr'ujlit  v.  TFoodi/att;  2  Cr. 
M.  (!c  11.  573;  >S/iijjlti/  v.  Todluoitvr,  7  C.  v!c  P.  680.  lu  the  latter  case 
Tiudal,  C.  J.,  iu  suiiuuiug  up  to  the  jury  said,  "  There  cau  be  uo  doubt  that 
a  mail  lias  a  right  to  coniumuicate  to  auy  other  any  iul'ormatiou  he  is  possessed 
of  iu  a  matter  iu  which  they  have  a  mutual  interest." 

(o)  !icarll  V.  UixoH,  4  F.  A:  F.  250.  Eut  the  report  of  this  case  is  not  very 
clear.  Fer  Lord  Esher,  M.  11.,  in  Hvbditch  v.  Mcllwaliw,  ^1894)  2  Q.  E. 
54. 
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Miirtifi  V. 
Strong. 


Kint  V. 


Coiiipliiints 
mndr  to 
niaHt«T  witli 
a  view  to 
rcdres-H. 


Lfte  T.  King. 


I>ut  words  Spoken  l>y  one  subscrihor  to  a  charity,  in 
answer  to  inquiries  l>y  another  suhscriher  respecting  the 
coiKhict  of  a  niediciil  ollicer  of  the  cliarity,  have  heen  held 
not  to  he  privileged  ;  and  in  an  action  for  slander  the 
plaintiff  recovered  a  verdict  and  damages  {p).  In  that 
case,  however,  there  did  not  appear  to  he  a  sufficient 
reason  for  the  conversation  between  the  parties  to 
constitute  a  i)rivileged  connuunication.  And  in  a  sub- 
seijuent  case  Lord  Wensleydale  said  that  if  those  observa- 
tions had  been  made  in  a  matter  of  contest,  and  the 
contest  was  whether  the  person  slandered  should  be 
elected,  it  appeared  to  him  that  it  would  have  been  a 
privileged  connuunication.  The  case  alluded  to  is  /v///(" 
V.  Scwell  {(]),  in  which  the  defendant,  having  been 
reij nested  by  A.  to  recommend  a  person  to  value  some 
work  done  for  him  by  the  plaintiff's  master  under 
contract,  told  A.  that  the  plaintiff  had  stolen  some  of  the 
materials,  and  afterwards  repeated  the  charge  to  the 
plaintiff's  master  ;  but  it  was  held  that  the  defendant 
was  not  liable  to  an  action  without  proof  of  express 
malice  on  his  part ;  for  although  the  charge  appeared  to 
be  untrue,  yet  the  communication  having  been  made 
bona  fide  to  <i  pcrsi»i  iiitcrcxtrd  in  discovering  a  wrong- 
doer, and  ulio  made  iuquinvn,  and  believed  to  be  true 
by  the  defendant,  was  privileged. 

Where  a  persoii  having  ground  or  supposed  ground  of 
complaint  against  a  servant  or  pul)lic  officer,  makes  a 
repicscntation  of  his  conduct  to  his  nuister  or  superior 
officer  with  a  rinv  to  nhttdiiiini  rrdrcsH,  the  connuunication 
has  been  held  to  be  privileged  on  the  ground  of  interest 
in  the  party  making  it,  if  hond  lidr  and  honestly  made, 
although  the  person  addressed  has  not  in  reality  the 
supposed  power. 

In  Lahr  v.  Kiufj  (r)  a  petition  presented  to  a  committee 
of    the    House   of    Commons,    containing    criminatory 

ip)  Martin  v.  Stron;/,  h  A.  A:  K.  635;  hco  Cowlrx  v.  Vottn,  31  li.  J.,  (i.  li. 
24t.  <nitr,  p.  401. 

(7)  .3  M.  Ac  W.  '297  :  m-e  Krri/mw  v.  H,n/ri/,  1  Kxc.  7»3. 

(r)  1  Wni«.  Sniiml.  131  A;  and  »t'0  Ihniitr  v.  ^IndriAon,  3  Uiiig.  88. 
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matter,  was  held  privileged,  the  committee  having  power 
to  inquire,  although  no  power  to  give  redress  to  the 
petitioner.  So  where  a  person  (.s),  having  a  just  claim  Fainnany. 
against  an  officer  in  the  army,  and  who  therefore  in  some 
measure  was  subject  to  the  control  of  the  Secretary  at 
War,  applied  by  petition  to  the  latter,  in  order  to  obtain 
through  his  interference  the  payment  of  his  debt ;  it  was 
held  that  the  petition  having  been  published  for  the 
purpose  of  obtaining  redress  and  not  for  the  purpose  of 
slander,  could  not  be  made  the  subject  of  an  action. 
And  Best,  J.,  cited  llic  Kiiii/  v.  Baijh'i/{t),  in  which  a  R.y.Buyiey. 
letter  addressed  to  General  Willes  and  the  four  principal 
officers  of  the  Guards,  to  be  by  them  presented  to  the 
king,  stating  that  the  prosecutor  had  obtained  from  the 
defendant  a  warrant  for  the  payment  of  money  due  to 
him  from  government,  under  a  promise  of  paying  the 
defendant  such  money,  and  that  the  prosecutor  had 
received  the  money,  and  had  not  paid  it  over  to  the 
defendant,  was  held  to  be  no  libel,  but  a  representation 
of  an  injury  drawn  up  in  a  proper  way  for  redress,  and 
added : — 

'•  That  case  is  like  the  present.  Neither  the  officers  nor  the  king  could 
give  the  defendant  direct  assistance  in  receiving  the  money  wrongfully 
withheld.  But  the  king  had  authority  to  dismiss  an  officer  from  his 
service,  and  most  probably  would  dismiss  any  one  who  hesitated  to  do 
what  honour  and  justice  required.  In  the  present  case  there  was  at 
least  probable  cause  for  thinking  that  the  Secretary  at  War  would  advise 
His  Majesty  that  the  jjlaintiff  was  not  worthy  to  remain  in  the  army 
unless  he  did  the  defendant  immediate  justice." 

So  in  an  action  {n)  for  libel  upon  the  plaintiff,  in  his  Blake  v. 
situation  of    guard  of    the  Exeter  mail,   by   reason   of     '•''' 
which  he  was  dismissed  from  his  situation.     The  libel 
complained  of  was  a  letter  written  to  Sir  Francis  Freeling, 
chief  secretary  to  Her  Majesty's  postmaster-general,  by 
the  defendant,  who  was  unconnected  with  the  post-office, 

(.<)  Fabiiian  v.  Ires,  5  B.  &  Aid.  642;  and  see  U'cumnt/  v.  As/i,  13  C.  B. 
837.  The  report  of  Fairman.  v.  Ives  seems  to  be  not  quite  accurate.  I'cr 
Lord  Esher,  M.  R.,  in  Ilebditch  v.  Mrlhraim-,  (1894)  2  Q.  B.  54. 

{t)  Bac.  Abr.  Libel,  A.  2. 

(»)  make  V.  nifoM,  1  Mood.  &  Bob.  198. 


■lOS 
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Prod  or  v. 
If'tbster. 


Hiin'ixoii  V. 
Bmh. 

Mi'iiioriul  til 
Home  Sccit- 
tiiry  tom- 
plainin^  ot  ;i 
niiigistriite. 


I'rivilcjje 
t nken  away 
on  proof  of 
txprtssnialice. 


c'oinpliiinin<T  of  some  misconduct  of  the  plaintiff  towards 
tlie  defendant's  wife  in  a  journe}'  by  the  mail.  It  was 
held  hv  Taunton,  J.,  that  the  letter  was  clearly  not 
ahfiolittclji  privileged,  on  the  ground  of  its  being  an  ({//j'cia^ 
connnunication  {r).  But  that  learned  judge  also  expressed 
an  opinion,  that  the  oct-ision  on  whieli  the  letter  was 
published,  rendered  its  pultlicution  excusable,  in  the 
absence  of  express  malice.  And  in  another  similar 
ease  (?r),  Alderson,  13.,  laid  down  similar  law. 

A  letter  to  tlie  Privy  Council  referring  to  the  conduct 
of  an  inspector  removable  by  the  Council  has  also  been 
held  to  be  privileged,  though  not  absolutely  (x). 

And  a  memorial,  transmitted  to  the  Home  Secretary, 
complaining  of  the  conduct  of  the  plaintiff  who  was  a 
county  magistrate,  during  an  election  of  an  M.P.  for  a 
borough  in  the  count}',  has  been  held  to  be  privileged, 
although  in  practice  the  advice  of  the  Keeper  of  the 
(xreat  Seal  is  generally  acted  upon  as  to  the  removal  of 
justices;  as  the  memorial  might  be  considered  as 
addressed  to  the  (^ueen  through  the  Home  Secretary, 
who  might  himself  have  caused  an  inquiry  to  be  made, 
have  communicated  with  the  Keeper  of  the  Great  Seal, and 
have  in  effect  recommended  the  removal  of  the  plain tift'(//). 

Though  the  statements  complained  of  were  made 
upon  an  occasion  to  which  a  qualilied  privilege  attaches, 
yet,  as  previously  mentioned,  the}*  will  not  come  within 
the  definition  {z)  of  privileged  communications  so  as  to 
afford  complete  protection  to  the  defendant,  if  in  making 
IheiM  he  was  actuated  by  express  malice,  or,  as  it  is  also 
called,  actual  malice,  or  malice  in  fact. 

The  privilege   of    the   occasion   having   rebutted   the 

(r)  Within  the  caws  of  J/ome  v.  linitnirk,  2  h.  &  H.  lao  ;  Wi/uU  v.  Gorr, 
Holt,  X.  1'.  29!>.  S.r  ItnwhiiiK  V.  I'aiilH,  L.  11.,  h  Q.  «.  94  ;  Dawkina  v.  Lord 
Itokihii,  I,.  ]{.,  7  H.  I,.  7JI  ;  and  Cliattfrton  v.  Hccrelary  of  State  for  India 
1,1  roi'inn/,  (189.'»)  2  H.  U.  1H9. 

(ir)    Woodward  v.  Lander,  i'>  ('.  &  1'.  .VIM. 

{x}  Vrortorw  Jl'r/utn;  16  (i.  M.  1».  112. 

(if)  Jlarrmoit  v.  Him/i,  .')  V,.  iV  H.  'Hi,  ovrrnilinfT  to  a  (■cifjiin  rxtcnt  lilayg 
V.  fitiirt,  10  (i.  ]{.  M9!i,  in  whitli  case,  liowcvir,  tlinc  was  rxpic^H  nialicf. 

':,   Cited  ante,  p.  :J9(),  from  ,S(nart  v.  Ilrll,  (ISIU)  2  Q.  I!.  :in. 
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malice  presumed  by  law  to  exist  in  the  making  of  a 
defamatory  statement,  the  burden  of  proving  express 
malice  lies  on  the  plaintiff ;  and  the  question  whether  or 
not  there  was  malice  is  one  for  the  jury  (a). 

It  is  not,  however,  sufficient  to  entitle  the  plaintiff  to  it  is  not 
have  the  question  of  malice  left  to  the  jury,  that  the  tacts"are 
facts  proved  should  be  merely  consistent  icith  the  presence  consistent  with 
of  malice,  as  well  as  with  its  absence ;  for  the  existence 
of  malice  is  consistent  with  the  evidence  in  all  cases, 
except  those  in  which  something  inconsistent  with  malice 
is  shown  in  evidence ;  so  that  to  say  that  in  all  cases 
where  the  evidence  was  consistent  with  malice  it  ought 
to  be  left  to  the  jury,  would  be,  in  effect,  to  say  that  the 
jury  might  find  malice  in  any  case  in  which  it  was  not 
diaprorcd,  which  would  be  inconsistent  with  the  admitted 
rule  that  in  cases  of  privileged  communications  malice 
must  be  proved,  and,  therefore,  its  absence  presumed 
till  such  proof  is  given.  It  is  certainly  not  necessary,  in 
order  to  enable  a  plaintiff"  to  have  the  question  of  malice 
submitted  to  the  jury,  that  the  evidence  should  be  such 
as  necessarily  leads  to  the  conclusion  that  malice  existed, 
or  that  it  should  be  inconsistent  with  the  non-existence 
of  malice ;  but  it  is  necessary  that  the  evidence  should 
raise  a  probability  of  malice,  and  be  more  consistent 
with  its  existence  than  with  its  non-existence  {h). 

The  meaning  with  which  the  word  "  malice  "  is  used  Meauiugof 
in  this  connection  has  been  explained  in  many  ways.  maHcr"* 
Lord  Denman,  C.  J.,  has  referred  to  it  as  being  "  an 
indirect  motive  "(c).  In  a  more  recent  case((/), 
Brett,  L.  J.,  said  it  meant  "  a  wrong  feeling  in  a  man's 
mind,"  while,  in  the  same  case.  Cotton,  L.  J.,  said  that 
it  was   "for   the  plaintiff"  to  satisfy  the   jury  that  the 


{(()  Clark  V.  Mohjmu.w  3  Q.  B.  D.  237;  !St>'ayt  v.  BcU,  (1891)  2  Q.  B. 
341. 

{b)  Per  Maule,  J.,  iu  SotiwrriUe  v.  Haulcins.  10  C.  B.  583  ;  and  sec 
Taylor  v.  Hawkins,  16  Q.  B.  308;  Harris  v.  Thompson,  13  C.  B.  333; 
Spill  V.  Jlaule,  L.  E.,  4  Exc.  232;  LaiKjhton  v.  Bishop  of  Sodor  and  Man, 
L.  R.,  4  v.  C.  495. 

((•)   Fountainx.  Boodle,  3  Q.  B.  5. 

[d]   Clark  V.  MohjniHX,  3  Q.  B.  D.  237. 
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defendant  was  actinj;  from  some  other  motive  tlmn   a 

sense  of   duty."     Lindley,  L.  .1..  spol<e  (<')  of  the  word 

as  ht'in<;  not  conlhied  to  personal  spite  and  ill-will,  huL 

including  every  unjustiliable  intention  to  iiillict  injury 

on  the  person  defamed.     And  aj^ain.  Lord  l"!slier,  M.  11., 

said(y  ).  tiuit  the  cjuestion  is  wlielher  the  di'femlant  was 

using  the  occasion  honestly  or  abusing  it. 

Eviiienifof  Sueli  an  abuse  of  tlie  occasion  as  may  be  evidence  of 

malice  for  the  consideration  of  the  jury  may  be  shown 

in  a  variety  of  ways. 

from  thf  The  language  used  may  afford  such  evidence  (./).     The 

angu.tj,'c  u.se( .   ^^^^^  ^j^^^  ^j^^  Statement  complained  of  was  untrue  is  in 

itself  no  evidence  of  malice,  for  if  it  were  true  there 
would  be  no  need  for  the  defendant  to  plead  that  the 
occasion  was  privileged.  If,  liowever,  the  defendant  has 
stated  what  he  knows  to  be  untrue,  no  one  ever  doubted  (//) 
that  he  would  be  abusing  the  occasion.  The  language 
of  a  privileged  communication  is  not  to  be  scrutinized 
too  strictly  (/).  Persons  dill'er  in  their  expressions,  and 
strong  or  angry  language  is  not  necessarily  malicious  (./). 
Language  used  in  excess  of  the  occasion  (/.)  or  too  violent 
for  the  occasion  and  circumstances  to  which  it  is 
applied  (/),  is  evidence  from  which  the  jury  may  infer 
malice;  but  a  finding  l)y  the  jury  that  in  making  the 
statement  complained  of  the  defendant  had  exceeded  the 
privileg(Hl  occasion  lias  no  effect  (in),  for  the  law  will  not 
infei-  malice  from  such  a  liiidiiig. 


(e)  Stuart  v.  Jirll,  (1891)  2  Q.  B.  311. 

(/)  -Z?".'/"/  Aquiirium,  Limiird  \.  I'lnliii.Koii,  (1802)  1  Q.  U.  l.W.  In  tliis 
ca.*«'  Lonl  KhIht  iilso  said  :  "  If  a  jurson  lium  anjrcr  or  .some  other  wron;^ 
nintivi-  liJiM  allowi'il  liis  iniiul  to  p-t  into  sucli  a  stato  as  to  make  liini  cast 
imiHTsionH  on  otiier  pi'oitlc,  rcrklfss  wliotlicr  tliny  nro  triu?  or  lalse,  it  lias  bcon 
h»-l(l,  ami  I  think  riirhtly  htl'l.  that  a  jury  is  jusfitird  in  Undine  that  he  Iiiih 
nhum-d  fhi*  occiiNion." 

{;/)    n'r,;il,t  v.   Umx/ytifr,  2  Cr.  >f .  \:  U.  .■>7:i. 

l/i)  I'rr  Lord  Kshrr,  M.  11.,  in  Umjitl  .li/iiantniif  Limited  v.  rurkiuKOii^ 
(1R02)  1  (2.  I(.  \:\\. 

(i)  Lkiiii/IiIiiii  v.  Hin/io/)  of  Sudor  atifl  Man,  ]j.  U.,  -I  1'.  '".  lO.'i  ;  Jiiimirr  v. 
Drlmrtjc,  (IHDl)  A.  V.  T'J." 

U)   f^hiplnj  V.  Todlnintrr,  7  f.  &  V.  GSO. 

(k)  Fri/rr  v.  Khnirm/rif,  !'»  ('.  U.,  X.  S.  i22. 

(0   Sp]llv.  Maiilr,  ]..  U..  4  Exr.  2.12. 
i)  yriill  V.   Fiiir  Artt  and  Griicrnl  Iniinanrr  <  o.,  (Ibt)-')]  2  (i.  IS.  l.iO; 
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And  in  a  case  (;/)  where  Coltman,  J.,  left  it  to  the  jury 
to  say  whether  the  words  were  spoken  with  the  lionest 
intent  of  giving  a  neighbour  important  information  of 
what  was  going  on  in  his  family,  or  whether  it  was  done 
in  an  idle,  gossiping,  and  malicious  spirit,  and  the  jury 
found  a  verdict  for  the  plaintiff,  the  Court  afterwards 
refused  to  disturb  their  finding. 

Though  under  some  circumstances  (o)  a  person  may 
be  justified  in  volunteering  a  communication  to  another, 
yet  this  may  he  done  in  such  a  way,  as  by  officious 
interference,  as  to  afford  evidence  of  malice  (p). 

So,  too,  sending  a  message  by  postcard  or  telegram 
may,  under  some  circumstances,  be  evidence  of  malice  (7). 

And  the  mere  fact  that  a  third  person  was  present 
when  defamatory  words  were  spoken  upon  an  occasion 
otherwise  privileged  will  not,  (jj«o  facto,  destroy  the 
privilege,  though  if  an  opportunity  of  publishing  the 
libel  in  the  presence  of  a  third  person  is  sought  out,  that 
may  be  evidence  of  malice.  Thus,  where  (r)  it  appeared 
that  the  plaintiff  was  a  journeyman  carpenter,  and  had 
been  in  the  employ  of  B.,  a  master  carpenter,  in  the 
constant  employ  of  the  Earl  of  Devon  at  Powderham. 
The  defendant  was  tenant  to  the  Earl,  and  required 
some  repairs  at  his  farm,  and  plaintiff',  pursuant  to  B.'s 
orders,  went  with  another  workman  to  the  defendant's 
house  for  the  purpose  of  doing  them.  The  work  was 
done  in  a  negligent  manner,  and  not  to  the  satisfaction 
of  B.     During  the  progress  of  the  work  the  plaintiff  got 


Orticious 
iutert'erence. 


Presence  of 
third  person 
may  be 
evidence  of 
malice. 


Touyood  V. 
Sp'jrimj. 


affirmed  (1897)  A.  C.  68.  If  any  one  on  an  occasion  which  is  privileged  as 
between  himself  and  some  other  person  makes  some  defamatory  statement 
affecting  a  third  person  which  has  nothing  to  do  with  the  privileged  occasion, 
that  third  person  Avonld  have  a  right  of  action  against  the  person  making  the 
statement,  and  as  between  him  and  the  defendant  there  wonld  be  no  privileged 
occasion.     I'er  Lord  Esher,  M.  R. 

(«)  Itumsey  v.   Webb,  11  L.  J.,  C.  P.  129. 

(o)  I'attison  V.  Jom-a,  8  IJ.  &  C.  578 ;    WaUcr  v.  Loch,  7  Q.  B.  D.  619. 

{}))  Rogers  v.  Clifton,  3  15.  oc  P.  o87. 

('/)  Williamson  v.  Freer,  L.  11.,  9  C.  P.  393  ;  Sadfjrove  v.  Hole,  (1901)  2 
K.  B.  1. 

(>■)  Toofjood  V.  Hpifrinq,  1  Cr.  M.  &  R.  181 ;  and  see  Fmlmorey.  Lawrence, 
11  A.  &  E.  380;  Taylor  v.  Hawkins,  16  Q.  B.  308;  Fittard  v.  Oliver, 
(1891)  1  Q.  B.  474. 
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Toopoodw         drunk,  and  circumstances  occurred  which  induced  the 
py""!/-  defendant  to  heheve  that  the  phiintill'  had  hroken  open 

the  celUir  and  obtained  access  to  his  cyder.  B.  had 
requested  the  defendant  to  inspect  the  work,  and  after- 
wards, whilst  the  iilaintiff  and  one  T.  were  at  work  at 
Towderhani,  the  defendant  came  up,  and  ///  his  j>rescnc<\ 
charged  the  phiinliiT  willi  hreakinj^f  open  the  cellar, 
getting  drunk,  and  spoiling  his  job.  The  i)laintiff  denieil 
the  charge,  but  defendant  said  he  would  swear  it,  and  so 
would  his  men.  In  a  subsequent  conversation,  ///  the 
])hiiiitijr>i  ahsciKr,  the  defendant,  in  answer  to  a  question 
by  T.,  whether  he  really  thought  the  plaintitl'  had  broken 
open  his  cellar,  said  he  was  sure  of  it,  and  his  people 
would  swear  to  it.  Defendant  then  went  away  in  search 
of  B.,  whom  he  saw,  and  to  whom  he  repeated  that  the 
plaintiff  had  broken  open  the  door,  got  drunk,  and 
spoiled  his  job.  ]>.  thereupon  went  to  the  plaintiff,  and 
told  him  that  until  his  character  was  cleared  he  could 
not  remain  in  the  emjjloy  of  the  Earl.  The  next  day 
]■).  investigated  the  charge,  and  told  the  plaintiff  he 
considered  it  not  made  out,  and  his  character  was  cleared, 
and  he  might  go  to  work  again  ;  but  the  plaintiff  refused 
to  work,  saying  his  character  was  not  cleared,  and 
brought  his  action  against  the  defendant.  It  was  held, 
that  the  communication  to  B.  was  privileged,  and  that 
the  statement  made  to  T.  upon  the  second  meeting  in 
the  plaintiff's  absence  was  not,  but  that  the  statement  i 
made  t<>  the  plaintiff,  though  in  the  presence  of  T.,  was 
privileged.  And  in  delivering  tlu;  judgment  of  the  Court 
of  Ivxeheijuer.  Loid  Weiisleydale,  after  laying  down 
in  a  passage  that  has  been  aheady  referred  to(.s),  the 
principles  upon  which  a  communication  may  be  held 
privileged,  said  : — 

••  Among  tlif  iiiiiny  cases  wliich  liavc  Ijcon  lopoitcd  on  this  subject,  one 
|>if<i.sely  in  point  Ims  not,  I  believe,  occuned  ;  but  one  of  the  nio>i 
Miilinai y  nn<l  coninion  instances  in  whicli  tlie  principle  has  Ixjeu  applied 
in  practice  is  that  of  a  former  master  giving  the  character  of  adischargeti 

{»)  Ante,  ]>.  391. 
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servant  ;  and  I  am  not  aware  that  it  was  ever  deemed  essential  to  the 
l)rotcction  of   sueh  a  communication,  that  it  should  be  made  to  some 
person  interested  in  the  inquiry,  alone,  and  not  in  the  presence  of  a  third 
person.      If   made  with    honesty  of    purpose  to  a  party  who  has  any 
interest  in  the  inquiry  (and  that  has  been  very  liberally  construed)  (f), 
the  simple  fact  that  there  has  been  some  casual  bystander  cannot  alter 
the  nature  of  the  transaction.     The  business  of  life  could  not  be  well 
carried  on  if  such  restraints  were  imposed  upon  this  and  similar  com- 
nnxnications,  and,  if,  on  every  occasion  in  which  they  were  made,  they 
were  not  protected  unless  strictly  private.     In  this  class  of  communication 
is  no  doubt  comprehended  the  right  of  a  master  iuncl  fide  to  charge  his 
servant  for  any  supposed  misconduct  in  his  service,  and  to  give  him 
admonition  and  blame  ;  and  w^e  think  that  the  simple  circumstance  of 
the  master  exercising  that  right  in  the  presence  of  another,  does  by  no 
means  of  necesxify  take  away  from  it  the  protection  which  the  law  would 
otherwise  afford.     Where,  indeed,  an  opportunity  is  sought  for  making 
such  a  charge  before  third  persons,  which  might  have  been   made  in 
private,  it  would  afford  strong  evidence  of  a  malicious  intention,  and 
thus  deprive  it  of  that  immunity  v^'hich  the  law  allows  to  such  a  state- 
ment, when  made  with  honesty  of  purpose  ;  but  the  mere  fact  of  a  third 
person   being   present   does   not   render   the  communication   absolutely 
unauthorized,  though  it  may  be  a  circumstance  to  be  left  with  others, 
including  the  style  and  character  of  the  language  used,  to  the  considera- 
tion of  the  jury,  who  are  to  determine  whether  the  defendant  has  acted 
Ixnid  fide  in  making  the  charge,  or  been  influenced  by  malicious  motives. 
In  the  present  case  the  defendant  stood  in  such  a  relation  with  respect 
to  the  plaintiff,  though  not  strictly  that  of  master,  as  to  authorize  him 
to  impute  blame  to  him,  provided  it  was  done  fairly  and  honestly,  for 
any  supposed  misconduct  in  the  course  of  his  employment,  and  we  think 
that  the  fact,  that  the  imputation  was  made  in  T.'s  presence,  does  not  of 
ifxeJf  render  the  communication  unwarranted  and  officious,  but  at  most 
is  a  circumstance  to  be  left  to  the  consideration  of  the  jury.     We  agree 
with  the  learned  judge,  that  the  statement  to  T.  in  the  plaintiffs  absence 
was  unauthorized  and  officious,  and  therefore  not  protected,  although 
made  in  the  belief  of  its  truth,  if  it  were,  in  point  of  fact,  false." 


Toogood  V. 
Hpijnncj. 


Action  for 
defacing  a 
written 


Before   quitting    this   part   of    our  subject  it  will  be 
convenient  to  refer  to  those  cases  arising  out  of  remarks 
made  by  masters  in  writing  upon  their  servants'  written   diaracter 
characters. 

In  1835  an  action  of  trespass  (^0  was  brought  by  an 
ex-policeman  against  one  of  the  commissioners  of  police 
for  stamping  the  words  "Dismissed  the  police  service" 
upon  a  certificate  of  good  character,  which  the  plaintiff 
had   brought  with   him   on   entering  the  police   force. 


(t)   Child  V.  AJflccl;  9  B.  k.  C.  403. 
(m)   Taylor  v.  liownn,  7  C.  &  P.  70. 
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Defacing  i 
wTitton 
chiinicter : 

Taylor  v. 
Hoican. 


Ifemihak 
Morqnn. 


■  >l   .\   L'ai 

license. 


Lord  Abinger,  C.  B.,  tlireeted  a  verdict  for  tlie  defendant 
on  the  f^round  that  trespiis.s  was  not  the  proper  form  of 
action,  and  also  on  other  grounds  :  luit  lie  stated  his 
opinion  that  if  a  servant  enter  into  a  service  bringing 
a  wiitten  character  with  him,  and  afterwards  behaved 
ill,  it  could  not  be  considered  that  the  master  did  wrong 
if,  when  returning  the  character  to  the  servant,  he  wrote 
upon  it  that  the  person  to  whose  character  it  related 
had  afterwards  been  in  his  service,  and  was  dismissed 
for  ill  behaviour. 

In  an  action  (r)  for  libel  and  malicious  damage  to  a 
document  by  writing  defamatory  words  upon  a  servant's 
written  character,  Mathew,  J.,  directed  the  jury  to 
return  a  verdict  of  one  shilling  in  respect  of  the  damage 
to  the  document,  but  the  Queen's  ]3ench  Division  ordered 
a  new  trial  on  this  point,  saying  the  question  of  damage 
was  one  for  the  jury;  Huddleston,  B.,  pointing  out  the 
difference  between  letters  ordinarily  written  in  answer 
to  an  inquiry  as  to  a  servant's  character — which  would 
probably  be  the  property  of  the  master  proposing  to 
engage  the  servant — and  a  general  testimonial  of  good 
character  intended  lo  be  used  as  a  voucher  on  future 
occasions. 

Under  the  Hackney  Carriage  Act,  1843  (6  &  7  Vict, 
c.  8()),  cases  of  a  somewhat  similar  nature  have  arisen. 
By  that  Act  drivers  have  to  obtain  licenses,  and  sect.  21 
directs  the  proprietor  of  every  hackney  carriage  to 
retain  the  license  in  his  possession  while  the  driver 
remains  in  his  service.  Sect.  8  also  directs  the 
proprietor  to  enter  on  the  license  the  days  on  which 
the  driver  enters  and  quits  his  service.  If  the  proprietor 
writes  on  the  license  anything  more  than  he  is  authorized 
by  tlie  Act  to  write  upon  it,  the  cabdriver  may  maintain 
an  action  against  him  for  defacing  his  license  (»•).  A 
license  may  thus  be  defaced  by  the  proprietor  writing 
upon  it  one  date  only  when  the  cabdriver  entered  his 


(v)    Wmnhak  r.  Morgan,  20  Q.  U.  D.  63:). 

tu-     ll,nr,ll\.  i:H,.-.  2  ('.  U.  ■2r».'):    J:o,/n>  V.  .}fnni>i)ii(ii.i,  \l  ('.  It. 
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service  and  two  dates  for  quitting  it,  and  adding  his 

signature,   the  effect   of    such  an  entrj^  being  to  show 

other  cab-proprietors  that  the  driver  had  taken  part  in 

a   cab   strike.      Such    a   defacement   is   a    "matter  of  Jurisdiction 

complaint"  between  a  proprietor  and  a  driver  within  °*  ™agif5trate. 

sect.  '22  of  the  Act,  which  a  magistrate  has  jurisdiction 

to  hear  and  determine,  and  in  respect  of  which  he  may 

award  such  compensation  as  may  seem  proper  (.r). 

False  and  Forged  Characters — Stat.  32  Geo.  3,  c.  56. 

If   a  master  knowingly   give  a  false  character  of   a  Liability  of 
servant  to  a  person  about  to  hire  him,  and  the  servant  "'^■'^**^^*o 

'-  ^  '  person  to 

afterwards  rob  or  injure  his  new  master,  he  may,  in  an  whom  false 
i-         X        ,1        T        •,  p  i_i        f"  '  J        character  of 

action  tor  the  deceit,  recover  irom  the  tormer  master  servant  oiven. 

the  damages  he  has  sustained  in  consequence  of  such 

false  character  having  been  given  (//) . 

But,  in  the  absence  of  fraud,  it  will  not  be  enough  for 

the  plaintiff  to  show  that  the  defendant  has  been  guilty 

of  negligence,  however  gross.      The  question  of  liability 

for  negligence  cannot  arise  at  all  until  it  is  established 

that  the   man  who   is   alleged   to   have  been  negligent 

owed  some  duty  to  the  person  who  seeks  to  make  him 

liable  for  negligence.     Such  a  duty  may  arise  either  out 

of  a  contract  or  out  of  the  relations  existing  in  certain 

well-established  cases,  such  as  where  a  person  invites 

another  on  to  his  premises,  or  Avhere  a  person  is  making 

use  of  a  dangerous  chattel.     But  the  knowledge  of  the 


(j-)  Xorris  V.  Birch,  (1895)  1  Q.  B.  639. 

(;/)  Wilkin  V.  Read,  15  C'.  B.  192.  It  is  conceived  that  Lord  Teuterdeii's 
Act,  9  Geo.  4,  c.  14,  s.  6,  which  provides  "that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given,  concerning  or  relating  to  the  character,  coudart, 
credit,  ability,  trade  or  dealiu.2s  of  any  other  pcnson  to  the  intent  or  purpose 
that  such  other  person  may  obtain  credit,  monies  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in  writing  signed  by  the  party  to  be 
charged  therewith" — would  not  apply  to  characters  given  to  servants  to 
enable  them  to  obtain  situations,  as  that  Act  was  passed  to  remedy  an  evil 
whifli  had  grown  up  of  evading  the  Statute  of  Frauds  (which  "requii-ed 
guarantees  to  he  in  writing),  by  suing  parties  for  false  representation  as  to 
characters  of  third  persons  whereby  .'/oor/.v  had  been  obtained,  and  thus  indirectly 
fixing  them  with  the  debts  of  such  third  i^ersons.  See  Lyde  v.  Barnard,  \ 
M.  &  W.  101 ;  Tatton  v.  Wade,  18  C.  B.  371. 
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Any  person 
per-onatiny; 
nui!*tfr  or 
giving  false 
character ; 


or  assert i  I  g 
that  a  stT\ant 
has  hecii 
hin'<l  toi  a 
periiMl  111 
time,  or  in  a 
Mtation  : 


or  was  (li>- 
rliargfd  at 
any  other 
time,  or  liiid 


criiuinal    responsibility 
poison    giving    a    false 


defendant  that  the  plaintilV  would  or  might  act  upon 
his  statements  does  not  create  anj'  duty  in  him  toward 
the  plaintift*,  and  in  the  ahsence  of  contract  ho  will  not 
he  liahle  for  what  he  may  have  said,  unless  he  said  it 
fraudulently  (:). 

Moreover  in  such  cases  a 
is  sometimes  incurred  hy  a 
character  {o). 

\'>y  the  Servants  Characters  Act,  17i)2  (82  Geo.  '^. 
c.  ;")()),  after  reciting  that — 

'*  Whereas  many  false  ami  counterfeit  characters  of  servants  have 
either  been  given  personally  or  in  writing  by  evil-dispased  persons  lieing 
or  pretending  to  Vtc  the  master,  mistress,  retainer  or  superintendent  of 
such  servants,  or  by  persons  who  have  actually  retaine<l  such  servants 
in  their  resj)ective  service. contrary  to  trutli  and  justice  and  to  the  ])cace 
and  security  of  His  Majesty's  suV)jects  ;  and  whereas  the  evil  herein  com- 
l)lained  of  is  not  only  difficult  to  \)C  guarded  against,  but  is  also  of  great 
magnitude  and  cimtinually  increa-sing,  and  no  sufficient  rcmeily  has 
hitherto  been  applied": 

It  is  enacted  that — 

1.  If  any  j)erson  or  pei-sons  shall  falsely  personate  any  master  or 
mistress,  or  the  executor,  administrator,  wife,  relation,  housekeei)e;-. 
steward,  agent  or  servant  of  any  such  master  or  mistrcas,  and  shall 
either  i)ei-sonally  or  in  writing  give  any  false,  forged  or  counterfeited 
character  to  any  jierson  olfering  liim  or  hei-self  to  be  hircil  as  a  servant 
into  the  service  of  any  pei"son  or  pei-sons.  then  and  in  such  case  every 
such  i)ei-son  or  persons  so  offending  sliall  forfeit  and  undergo  the  penalty 
or  punishment  hereinafter  mentione<l  and  in  that  behalf  jjrovidetl. 

2.  If  any  pei"son  or  pei-sons  shall  knowingly  and  wilfuU}'  |)retend  m 
falsely  assert  in  writing  that  anj-  servant  has  been  hired  or  retaine«I  for 
:iny  period  of  time  whatsoever,  or  in  any  station  or  capacity  whatsoever 
other  than  that  for  which  or  in  which  he,  she  or  they  shall  have  hire<l  or 
retaine«l  such  servant  in  his,  her  or  their  service  or  employment,  or  for 
the  service  of  any  other  person  or  persons,  that  then,  and  in  either  of 
the  said  cases,  such  person  or  persons  so  offending  as  aforesjiid  shall 
forfeit  and  undergo  the  jienalty  or  punishment  hereinafter  mentioned 
anil  in  that  behalf  provideil. 

:?.  If  any  person  or  persons  shall  knowingly  ajid  wilfully  pretend,  or 
falsely  assert  in  writing,  that  any  servant  was  discharge*!,  or  left  his,  her 
or  their  service  at  any  other  time  than  that  nt  which  he  or  she  wn8 


(:)  Lr  Hrriex.  OomM,  (189.3)  1  Q.  U.  191,  explaining  iVm/  v.  Peek,  II 
Apl».  V,UH.  'V.i'i.     See  the  miles  to  I'iihIi-ij  v.  J'niiiinii,  2  Sin.  I,.  ('. 

(Hi  Knowingly  uttering  a  torgitl  t<-:<timi)!iial  to  elinraeU-r  with  intent  to 
iltieive,  anil  therehv  ohtiiiu  a  itituution  of  emolument,  is  a  forgery  at  connnoii 
hiw :  J{.  T.  Shinmmi,  '23  L.  J.,  M.  C.  .'il  ;  It.  v.  Monh,  27  l-  J.,  M.  C.  20». 
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(liscliarged,  or  actually  left  such  service  ;  or  that  any  such  servant  had 
not  been  hired  or  employed  in  any  previous  service,  contrary  to  truth, 
that  then,  and  in  either,  of  the  said  cases,  such  person  or  persons  shall 
foifeit  and  undergo  the  penalty  or  punishment  hereinafter  mentioned 
and  in  that  behalf  provided. 

4.  If  any  person  shall  offer  himself  or  herself  as  a  servant,  asserting 
or  pretending  that  he  or  she  h.ath  served  in  any  service  in  which  such 
servant  shall  not  actually  have  served  ;  or  with  a  false,  forged  or  counter- 
feit certificate  of  his  or  her  character  :  or  shall  in  anywise  add  to  or  alter, 
efface  or  erase  any  word,  date,  matter  or  thing  contained  in  or  referred 
to  in  any  certificate  given  to  him  or  her  by  his  or  her  last  or  former 
master  or  mistress,  or  by  any  other  person  or  persons  duly  authorizeil  by 
such  master  or  mistress  to  give  the  same,  that  then,  and  in  either  of  the 
said  cases,  such  person  or  persons  shall  forfeit  and  undergo  the  penalty 
or  i)unishment  hereinafter  mentioned  and  in  that  behalf  provided. 

.").  If  any  person  or  persons  having  before  been  in  service  shall,  when 
offering  to  hire  himself,  herself  or  themselves  as  a  servant  or  servants  in 
any  service  whatsoever,  falsely  and  wilfully  pretend  not  to  have  been 
hired  or  retained  in  any  previous  service  as  a  servant,  that  then,  and  in 
such  case,  such  person  or  persons  shall  forfeit  and  undergo  the  penalty 
or  punishment  hereinafter  mentioned  and  in  that  behalf  provided. 

6.  If  any  person  or  persons  shall  be  convicted  of  any  or  either  of  the 
offence  or  offences  aforesaid,  by  his,  her  or  their  confession,  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses  before  two  or  more 
justices  of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town 
or  place  where  the  offence  or  offences  shall  have  been  committed  (which 
oath  such  justices  are  hereby  empowered  and  required  to  administer), 
every  such  offender  or  offenders  shall  forfeit  the  sum  of  twenty  pounds, 
one  moiety  whereof  shall  be  paid  to  the  person  or  persons  on  whose 
information  the  party  or  parties  offending  shall  have  been  convicted,  and 
the  other  moiety  thereof  shall  go  and  be  applied  for  the  use  of  the  poor 
of  the  jjarish  wherein  the  offence  shall  have  been  committed  ;  and  if  the 
party  who  shall  have  been  so  convicted  shall  not  immediately  pay  the 
said  sum  of  twenty  pounds  so  forfeited,  together  with  (/-/)  the  costs  and 
charges  attending  such  conviction,  or  shall  not  give  notice  of  appeal,  and 
enter  into  recognizance  in  the  manner  hereinafter  mentioned  and  in  that 
behalf  provided,  such  justice  shall  and  may  commit  every  such  offender 
to  the  house  of  correction,  or  some  other  prison  of  the  county,  riding, 
division,  city,  liberty,  town  or  place  in  which  he  or  she  shall  have  been 
convicted,  there  to  remain  and  be  kept  to  hard  labour  (Z/). 


not  hccii  hired 
in  any  pre- 
vious service, 
contrary  to 
the  fact  ; 

or  any  person 
offering  him- 
self as  a 
servant 
pretending  to 
have  served 
where  he  has 
not  served,  or 
with  a  false 
certificate,  or 
altering  any 
certificate ; 

or  who  having 
been  before  in 
service  sliall 
pretend  not 
to  have  been 
in  such 
service ; 

shall  on  con- 
viction, for- 
feit 20/. 


Application  of 
forfeiture. 

Persons  not 
paying  the 
penalty  with 
costs,  or  not 
giving  notice 
of  appeal, 
&c.,  may  be 
committed. 


[Sect.  7  was  repealed  by  the  Statute  Law  Revision 
Act,  1871  (34  &  35  Vict.  c.  116).J 


8.  Provided  always  that  if  any  servant  or  servants  who  shall  have  Offenders 

been  guilty  of  any  of  the  offences  aforesaid  shall,  before  any  information  discovering 

has  been  given  or  lodged  against  him,  her  or  them  for  such  offence,  |icconiplices 
tliscover  and  infm-ni  against  any  person  or  persons  concerned  with  him 


{b)  Words  repealed  by  47  &  48  Vict.  c.  43,  are  here  omitted. 

M.S.  27 


before  in- 
formation 
iudenmifieJ. 
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her  or  them  in  any  offence  agninst  this  Act,  so  as  such  offentler  or 
t)ffen(ler8  be  convicte«l  of  such  offence  in  manner  aforesaid,  every  such 
servant  or  servants  so  discovering  anil  informing  sliall  tlicreupon  Ix; 
ilischargcil  and  indemnifii'd  of,  from  and  apiinst  all  penalties  and  punish- 
ments to  which  at  the  time  of  such  information  given,  he,  she  or  they 
might  be  liable  by  this  Act,  for  or  by  reason  of  such,  his,  her  or  their  own 
offence  or  offences. 


Parties 
aggrieved 
may  npi)i'Hl  to 
the  i|uartfr 
.Hcssion-. 
Proceedings 
not  to  he 
quiisht-d  ti>r 
want  oi  t'orni. 
or  removed  l>y 
certiorari. 


[Sect.  9  was  repealed  by  47  &  48  Vict.  c.  43.] 

10.  I'rovidiNl  always  that  if  any  person  shall  think  himself  or  herself 
aggineved  by  anytliing  <lone  in  pursuance  of  this  Act.  such  pei"son  may 
appeal  to  the  justices  of  the  peace  at  the  ne.\t  general  or  quarter  sessions 
of  the  peace  (/•)  :  and  no  conviction  or  order  made  concerning  anj* 
matters  aforesaid,  or  any  other  proceedings  to  be  had  touching  the  con- 
viction or  convictions  of  any  offender  or  offenders  against  this  Act,  shall 
In-  quaslied  for  want  of  form,  or  be  removed  by  rrrtinrari,  or  any  other 
writ  or  process  whatsoever,  into  any  of  his  Majesty's  courts  of  record  at 
Westminster. 


(c)  Words  repealed  by  47  &  48  Vict.  c.  43,  are  here  omitted. 
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Murder  of  Master  by  Servant. 

Formerly,  ])oth  b}^  the  common  law  and  also  by  the 
stat.  25  Edw.  3,  st.  5,  c,  2,  it  was  petit  treason  for  a  ser- 
vant to  kill  his  master  or  mistress  {(i).  So  much  of  the 
stat.  25  Edw.  3,  however,  as  relates  to  petit  treason  was 

repealed  by  9  Geo.  4,  c.  31  (Ji)  ;  and  now  by  24  &  25  Yict.  24  &  25  Vict. 
c.  100,  s.  8. 

(a)  See  3  Inst.  20  :  Dalt.  Just.,  cli.  142.  Lord  Coke,  3  Inst.  48,  men- 
tions the  case  of  one  Margaret  Davy,  a  young  woman  who  was  attainted  of 
high  treason  for  poisoning  her  mistress  (under  statute  22  Hen.  8,  c.  9),  and 
with  some  others  was  boiled  to  death  in  hot  water  in  Smithfield.  But,  he 
adds,  this  statute  was  too  severe  to  live  long,  and  therefore  was  repealed, 
1  Edw.  6,  c.  12,  and  1  Mary,  e.  1. 

[h)  The  Irish  Act  was  10  Geo.  4,  c.  34,  s.  3.  Both  these  Acts  were 
repealed  by  24  &  2o  Yict.  c.  95. 
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c.  100,  s.  8,  it  is  enacted  that  every  oflfence  which  before 
the  Ist  of  July,  IH'28,  would  have  amounted  to  petit 
treason  shall  he  deemed  to  be  murder  only,  and  no 
greater  offence;  and  iill  persons  guilty  in  respect  thereof, 
whether  as  principals  or  as  accessories,  shall  be  dealt  with, 
indicted,  tried  and  punished  as  principals  and  accessories 
in  murder  (c). 
li.  V.  Haiir;/.  "Where  a  servant  put  poison  into  a  cofTee-pot,  and, 
when  her  mistress  came  down  to  breakfast,  said  she  had 
put  the  cofTee-pot  there  for  her,  such  servant  was  held 
indictable  under  9  Geo.  4,  c.  31,  s.  11,  for  "causing 
poison  to  be  taken"  (d). 

Assaults  committed  1!Y  Servants  on   their  Masters. 

The  21st  sect,  of  5  Eliz,  c,  4,  which  provided  a  special 
punishment  for  assaults  committed  by  servants  on 
masters,  was  repealed  by  1)  Geo.  4,  c.  31,  s.  1,  and  the 
offence  is  now  punishable  in  the  same  way  as  assaults 
committed  by  other  persons  {<•). 

'['he  Conspiracy  and  I'rotcction  of  rropcrty  Act,  IKT;"), 
\\lii(li  will  be  found  in  the  Appendix,  also  contains 
])rovisions  against  violence  and  intimidation  in  trade 
disputes. 

Burglary  u\  a  Servant  in  his  Master's  Hofse. 

A  servant  who  lives  in  his   master's  house  may  be 

guilty  of  burglary  in  that  house,  as  well  as  a  stranger, 

for   the  opportunity  which  his  situation  affords  him  of 

connnitting  that  crime  aggravates  rather  than  extenuates 

<»l"""'-  his  ^'uilt  (  / ).     Where;,  therefore,  one  of  the  servants  in 

witlM'lr-.ipi        th(!  house   opened   his  lady's  chamber  door  (which  was 
to  coiiiiiiit  — 

'  *'"• '  .r;  6vv  fiirtlicr  on  this  subject,  Russ.  on  Crimes. 

{li)   ]{.  V.  Unrlni,  \  C.  &  1'.  .309. 

(r)  See  !»  (m'().  ■«.  r.  .•(1.  ss.  *27,  28,  20;  thf  Iri»li  A(t  wiis  ID  (m-o.  J.r.  34, 
s.  'JS.  lUitli  tin-so  ActH  an-  \w\\  reponlcd.  iSrc  ante,  note  (A).  'I'liat  ii 
M-rvnnt  ninv  justify  iin  iiwiiiiilt  to  olttHiii  ))o.H,spHHioii  of  his  inn.Ht<T'H  projjertv, 
w*  Ilhrirn  'v.  Utg),»,  10  V .  ]{.,  X.  S.  7i:i. 

( /  Sep  4  HI.  Com.  'I'll ;  Hnc.  Alir.  tit.  Uiirglnry.  As  to  biirglnry  in 
jffiHTiil,  fcf  1  KuKH.  on  Crimcti,  M.  I,  rli.  1. 
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fastened  with  a  brass  bolt)  with  design  to  commit  a  rape,  it.  v.  Gray. 
C.  J.  King  ruled  it  to  be  burglary,  and  the  defendant 
was  convicted  and  transported  {(/). 

And  where  (li)  a  servant,  in  the  night-time,  opened  to  let  in 
the  street  door  and  let  in  a  robber,  and  showed  him  the  ^°  ^  ^^'  , 

.       Cornwall  t 

Sideboard  from  whence  he  took  the  plate,  and  then  again  rase. 
opened  the  door  and  let  him  out,  it  was  held,  at  a  meet- 
ing of  all  the  judges,  to  be  l)urglary  in  the  servant  as 
well  as  in  the  other,  and  he  was  afterwards  executed. 
But  where  a  servant  opened  the  door  and  let  in  a  robber  M.  v.  Johnson. 
for  the  purpose  of  catching  him,  having  previously  com- 
municated with  the  police,  it  has  been  held  that  the 
robber  even  could  not  be  convicted  of  burglary  (/)• 

And  in   R.  v.  Mecj-es   (./),  a  case  is   cited,   where  a  to  obtaiu 
journeyman  who  had  embezzled  money  received  for  his  "ouslVem- 
master,  and  left  it  in  his  chamber  in  his  master's  house,  bezzled. 
and  being  discharged,  entered  the  house  in  the  night  and 
took  the  money  from  the  chamber,  it  was  held  to  be  no 
burglary,  because  the  taking  the  money  did  not  amount 
to  felony, — that  is,  to  larceny, — the  money  not  having 
been  taken  out  of  the  possession  of  the  master. 

In  the  case  of  a  servant  opening  a  door  of  his  master's  Distinction 
house  for  a  felonious  purpose,  without  any  plan  or  con-  ca^^g^^^ere 
spiracy  with  other  persons  to  commit  a  robbery,  it  seems  opening  door 
to  have  been  considered  that  the  question,  whether  such  servant's 
act  will  amount  to  a  breaking,  must  depend  upon   the  *^"**^'  ^^^^ 

"  •■■  •■■  wliere  not. 

point  whether  the  door  might  have  been  opened  by  the 
servant  in  the  course  of  his  trust  and  employment. 
Thus,  it  was  said,  that  if  a  servant  unlatch  a  door  or 
turn  a  key  in  a  door  of  his  master's  house,  and  steal 
property  out  of  the  room,  such  opening  of  the  door, 
being  within  his  trust,  is  not  a  breaking :  but  that  if  a 
servant  break  open  a  door,  whether  outward  or  inward 
(as  a  closet,  study  or  counting-house),  and  steal  goods, 

(//)   Ji.  V.  Grai/,  1  Str.  481. 

(/()  ConiicalPs  rase,  2  Sti'.  881:  and  see   19   St.  Tr.  782,  note;   1   Hale, 
P.  C.  .533:  2  East.  P.  C.  486. 

(i)  H.  V.  Johnson,  Carr.  &  M.  218 ;  see  R.  v.  Eygington,  2  B.  &  P.  508. 
Ij)   1  Show.  53. 
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siK-li  opening,  not  beinj;  wiiliiii  liis  trust,  will  amount  to  a 
breaking  of  the  house,  either  within  the  statutes  relating 
to  the  breaking  of  dwelling-houses  in  the  daytime  or 
within  the  law  of  burglary  (/.). 


Larcenv  Art, 
1861,  s.  oC. 


Pimi'hnuiit. 


What  is  !i 
shop. 


What  is  H 
counting- 
hoime. 

R.  V.  I'oti,, 


Stealing  in  a  Snoi".  AVareiiousk  o\\  CoiNTiNci-iiousE. 

%  the  Larceny  Act,  lH(;i  (t>4  X-  •!:>  \ict.  c.  !)(>),  it  is 
enacted,  sect.  56  (/), — 

■•That  whosoever  sluill  break  ami  enter  any  rlwelling-house,  school- 
h'liisi'.  sliop,  warehouse  or  count  ing-liouse.  amleonmiit  any  felony  therein, 
or  lieiug  in  any  ilwcllinfi-liouse  \kc..  as  Ix'fore]  shall  commit  any  felony 
therein  ami  break  out  of  the  same,  shall  be  n^'^^y  '^f  felony,  and  being 
conviete<l  thereof  shall  be  liable  at  the  disoretion  of  the  Court  to  be  kept 
in  (leiial  servitude  ff)r  any  term  not  e.xceeding  fourteen  years,  antl  not 
le>s  than  [three  years  (;;/")],  or  to  be  imiirisoned  for  any  term  not  exceeding 
twn  years,  with  or  without  hard  laljDur." 

I'pon  a  similar  enactment  in  7  >.V  8  Geo.  4,  c.  211,  s.  15, 
it  was  held  by  Alderson,  B.  (;/),  that  to  come  within  it 
"  the  place  must  be  more  than  a  mere  workshop,  it  must 
be  a  shop  for  the  sale  of  articles.  A  workshop  such  as  a 
carpenter's  shop  or  a  blacksmith's  shop  would  not  be 
within  the  Act."  Lord  Denman,  C.  J.,  however,  in  a 
subsequent  case  (o),  refused  to  be  guided  by  the  opinion 
of  Alderson,  B.,  and  lield  that  a  blacksmith's  shop  was 
within  the  Act.  And  in  another  case  (;>),  a  machine-houses 
where  a  weighing-machine  was  kept,  at  which  all  goods 
sent  out  were  weighed  and  a  book  kept  in  which  were 
entered  all  goods  weighed  and  sent  in,  and  in  which 
house  the  account  of  the  time  of  the  men  was  taken  and 
their  wages  paid  (although  the  books  were  brought  there 


./.y  "J  KuHK.  on  (.'rinus,  11,  <  itiii;r  J  Hale,  351,  .'{.')')  ;  hut  the  learned  editor 
"I  tin-  Itli  odit.  (frri'uvch)  iidds,  "  snl  tjiiii ii\  ami  j-eu  I^iimoni/'s  case,  1  Hide, 
.').',!,  wlurr  a  servant  wiio  nidatclird  the  sfairfoot  (l"i>r  and  went  with  a 
hatchet  to  kill  hi*  master  lnld  ;;uilty  ol  burglary."  ^w.nho R.  v.  Wnnnnutli, 
K  Cox,  ('r.  C.  :MH.  where  a  servant  huntt  open  the  door  of  a  Hhop  iu  the 
night  to  Hteal  money  Ironi  the  till. 

(/)  Ky  itect.  57.  househreiiking  with  intent  t<>  conimit  felony,  which  was 
fomicrlv  only  a  misdemeanour  at  common  law,  is  made  a  felony. 

(wi)   IVnnl' Servitude  Act.  IH!*!  (54  k  55  Vict.  c.  (3!)),  h.  I. 

(m)   In  R.  V.  Siiiiilrrn,  0  C.  \-  1'.  7t». 

(o)  J{.  V.  Caytcr,  1  C.  Ac  K.  ITri. 

\p)  R.  V,  VoUn;  23  L.  J.,  M.  C.  170. 
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for  the  purpose,  being  usually  kept  elsewhere),  was  held 
to  be  a  counting-house. 

Stealing  in  a  Dwelling-house   to  the  value  of   i>5 

OR    MORE. 

It  is  further  enacted  by  2-1  &  25  Vict.  c.  96,  s.  60  (7),   Larceny  Act, 
that  "  whosoever  shall  steal  in  any  dwellmg-house  any  '  ^"     ' 

chattel,  money  or  valuable  security  (r)  to  the  value  in  the 
whole  of  five  pounds  or  more,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  at  the  dis- 
cretion of  the  Court  "  to  the  same  punishment  as  under  Punishment, 
sect.  56,  supra. 

It  is  not  thought  necessary  to  encumber  this  work  with 
all  the  decisions  on  this  or  the  previous  statute  7  &  8 
Geo.  4  (s),  which  do  not  apply  exclusively  to  servants; 
though  they  obviously  apply  to  them  as  well  as  other 
persons.  The  following  decisions,  however,  having 
taken  place  on  indictments  under  7  &  8  Geo.  4,  against 
servants,  could  not  well  be  omitted  here  consistently 
with  the  object  of  this  work. 

In  a  case  (0  which  happened  soon  after  the  passing  of  R-  v.  Jo),cs. 
the  Act,  a  shopman  was  charged  with  stealing  in  a 
dwelling-house  sixty-eight  yards  of  lace,  the  property  of 
his  master.  The  prisoner  had  sent  the  lace  (which  was 
in  several  distinct  pieces)  from  Abingdon  to  London  in  a 
parcel  by  the  coach,  and  no  one  piece  of  lace  was  worth 
5/.  ;  whereupon  his  counsel  suggested  that  in  favorcm 
vitce  it  might  be  taken  that  the  pieces  of  lace  might 
have  been  stolen  at  different  times;  but  Bolland,  B., 
said, — 

■■  T  caiinut  at^suine  that  to  have  been  so.  We  tind  that  the  lace  is  all 
sent  in  one  parcel,  and  all  brought  out  of  the  prosecutor's  house  at  once, 
and  unless  you  can  give  some  evidence  to  show  that  it  was  stolen  at 
different  times  you  do  not  raise  your  point  ;  but  even  if  you  did  I  should 

{<[)  As  to  stealing  iu  a  dwelling-house  with  nieuaces,  see  sect.  61. 
(>•)  As   to   the   iiieauiug   of  "  valuable   security,"  see  the   iuterprctatiotl 
clause,  sect.  1,  aud  li.  v.  Luu-rie,  L.  R.,  1  C.  C.  11.  61. 
(.s)  See  them  collected  iu  2  liuss.  on  Crimes. 
\t)  li.  v.  JoiKs,  4  C.  &  P.  217. 
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think  it  wouhl  Ix-  oi  no  avail,  for  on  the  last  Winter  Circuit  it  appearcil 
tiiat  a  porsiin  at  Hii^rhton  stole  pxxls  in  the  same  way  that  you  wish  me 
to  su|i|M>sc  that  this  pci-son  tliii  ;  for  it  was  shown  that  he  stole  the 
articles  one  or  two  at  a  time,  and  under  value,  but  that  he  carried  them 
out  of  his  master's  house  altojjether.  the  articles  amounting  in  all  to 
more  than  5/.  value  :  aiid  Mr.  Haron  (Jarrow,  after  much  considerntion, 
helil  that  as  the  articles  were  all  brought  out  of  the  prosecutor's  house 
to^'ether.  it  was  a  capital  offence." 

'I'lif  prisoner  was  fouiul  ;^uilty. 
B.  V.  f/ir-  Wherein)  an  under-butler  was  indictcil  for  stealin;^' his 

master's  plate  to  the  vahie  of  18/.  5.s'.,  in  his  dwellinf;- 
house,  and  found  guilt}',  but  the  jury  recommended  him 
to  mercy  on  the  ground  that  they  heheved  that  he 
intended  to  rephice  the  property,  whit-li  it  appeared  he 
had  i)ledged,  a  finding  wliich  the  prisoner's  counsel 
contended  amounted  to  a  verdit-t  of  not  guilty; 
(iurne}-,  B.,  without  expressing  any  opinion  on  the 
point,  directed  tliat  the  prisoner  should  he  tried  on 
another  indictment  which  had  been  found  against  him 
for  stealing  a  silver  saucepan  belonging  to  his  master. 
This  also  the  prisoner  had  pledged  ;  and  his  counsel 
contended  that  he  meant  to  replace  this  also.  But  in 
summing  up,  Gurney,  B.,  said, — 

•If  ihi-'  doctrine  of  an  intention  to  re<leem  i)roperty  is  to  prevail, 
t'onrts  of  justice  will  be  of  very  little  use.  A  more  glorious  doctrine  for 
thieves  it  wouhl  l)c  difticult  to  discover,  but  a  more  injuritms  doctrine  for 
honest  men  cannot  well  be  imagined." 

(«)  Ji.  v.  Vhrtheou,  9  f.  &  V.  .'>')2.  .Viid  see  R  v.  U'light,  9  C.  A:  V.  554, 
niitc,  whore  on  a  servnnt,  wlni  wiih  indictt-d  for  stcnling  his  inn.ster's  plate, 
■ittting  11])  ns  a  dcfenre  Ins  intciifinn  to  replnci'  it,  Ilullork,  H.  (Ilolroyd,  ■!., 
Icinj:  pnsciit^,  Icit  it  to  flic  jury  to  sny  wiiethiT  tlip  prisimer  took  the  ])lnte 
with  intent  to  stiiil  if,  or  whether  lir  imrely  took  it  to  riusc  money  on  if  for  n 
time  and  then  retiini  it,  for  tliiif  in  the  liittei  ease  it  was  no  liireenv-  To  which 
the  learned  rejKirters  add  the  following  note:  "This  decision  fia.H  given  riso 
to  niiirh  disriis.oion  in  viirious  ea.ses  ;  and  tniicli  dilliculty  has  heen  foinid  in 
:ipplyin;r  the  dr>rtrin<'  it  lays  down  to  the  facts  ot  p.irlicid.ir  transactions.  In 
some  instances,  where  it  hax  appearcfl  I'learly  that  flic  party  oidy  iiiteniled  to 
raise  money  on  tln'  jiropcrfj  lor  .a  fenijiorarv  purpose,  and,  at  thr  (imr  of 
/i/r</;/iiii/  the  article,  had  a  reasonalilc  and  /air  exptcfatioii  of  hcing  able 
shortly  hy  the  re<eipt  of  nioiiev  to  fjike  if  out  of  pawn,  jtiries,  under  the 
adviie  of  the  jinlge,  have  acted  upon  the  doctrine  mid  ac(|nitfed.  Hut,  in 
oflii-r  instanccfi,  where  they  could  not  discover  any  n'asonahle  prospect  which 
*the  party  had  at  the  tiiuf  of  pledging  of  being  able  soon  to  redeem  the 
artiiic,  thev  have  considcrist  the  doctiine  ns  inapplicid)le  and  have  con- 
vict.-d."  .S..|.  also  K.  v.  Hnlh.wn,/,  2  C.  \-  K.  »44,  po^t,  p.  4'2G,  note  (t)  ;  U. 
V     r-'l''lr:rl,  I    n.Mr-    k  \M\,  C.  C.  45.1. 
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The  jury  found  the  prisoner  guilty,  and  he  was  trans- 
ported for  fourteen  years. 

By  24  (S:  2r>  Vict.  c.  9(5,  s.  61,  "whosoever  shall   steal  any  chattel,  Larceny  Act, 

money  or  valuable  security  in   any  dwelling-house,  and  shall  by  any  1861,  s.  CI. 

menace  or  threat  put  any  one  being  therein  in  bodily  feai',  shall  be  guilty  Stealing  in  a 

of  felony,  and  being  convicted  thereof  shall  be  liable  at  the  discretion  of  clwelliug- 

the  Court  to"'  [same  punishment  as  under  sect.  50,  //nfe,  p.  4221.  Iiouse  with 

'-  menaces. 

Stealing   Goods   in   Process   of   Manufacture. 

By  24  &  2o  Vict.  c.  96,  s.  62,  "whosoever  shall  steal  to  the  value  of  Sect.  62. 
ten  shillings  anj^  woollen,  linen,  hempen  or  cotton  yarn  or  any  goods  or 
article  of  silk,  woollen,  linen,  cotton,  alpaca  or  mohair,  or  of  any  one  or 
moi'e  of  those  materials  mixed  with  each  other  or  mixed  with  any  other 
material  whilst  laid,  placed  or  exposed  during  any  stage,  process  or 
progress  of  manufacture  in  any  building,  field  or  other  place,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable  at  the  discre- 
tion of  the  Court  to"  [same  punishment  as  under  sect.  r>Q,  anfe,  p.  422]. 


Destroying   Goods   in    Process   of   Manufacture. 

By  24  &.  25  Met.  c.  97,  s.  14,  •'  whosoever  shall  unlawfully  and  Malicious 
maliciously  Qr)  cut,  break  or  destroy,  or  damage  with  the  intent  to  Damage 
destroy  or  to  render  useless  any  goods  or  article  of  silk,  woollen,  linen,  ^^^t,  1861. 
cotton,  hair,  mohair  or  alpaca,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other  or  mixed  with  any  other  material,  or  any  frame- 
work-knitted piece,  stocking,  hose  or  lace  being  in  the  loom  or  frame  or 
on  any  machine  or  engine  or  on  the  rack  or  tenters  or  in  any  stage, 
processor  progress  of  manufacture,  or  shall  unlawfully  and  maliciously 
cut,  break  or  destroy  or  damage  with  the  intent  to  destroy  or  to  render 
useless  (^iv)  any  warp  or  shute  of  silk,  woollen,  linen,  cotton,  hair,  mohair 
or  alpaca,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other 
or  mixed  with  any  other  material,  or  shall  unlawfully  and  maliciously 
cut,  break  or  destroy  or  damage  with  intent  to  destroy  or  render  useless 
any  loom,  frame,  machine,  engine,  rack,  tackle,  tool  or  implement, 
whether  fixed  or  moveable,  prepared  for  or  employed  in  carding, 
spinning,  throwing,  weaving.  fuUing,  shearing  or  otherwise  manu- 
facturing or  preparing  any  such  goods  or  articles,  or  shall  by  force  enter 
anj'  house,  shop,  building  or  place  with  intent  to  commit  any  of  the 
offences  in  this  section  mentioned,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less  than  [three  years  (./•), 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour],  and,  if  a  male  under  the  age  of  sixteen  j^ears, 
with  or  without  whijjping." 

(r)  An   indictment    inider   this   section    should   sav    "  feloniously,"  or  it 
woukl  be  had.     It.  v.  Grtit/,  33  L.  J..  M.  C.  78. 
(«•)  See  Ji.  V.  Fix/in;  1..  B.,  1  C.  C.  11.  7. 
(.'•;   I'enal  Servitude  Act,  1891  (54  &  55  A'ict.  c.  69),  s.  I. 
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Malicious 
Damages  Ait. 
18G1. 


The  Malicious  Daiiui.^'e  Act,  isCl  rlA  \-  2.")  \ict.  r.  HT), 
also  contains  in  sect.  ;V2  u  ;^t'ni'ral  luovision  that  "  who- 
soover  shall  wilfully  or  maliciously  commit  any  dania^o, 
injury  or  spoil  to  or  upon  any  real  or  personal  i)roi)erty 
whatsoever,  cithrr  of  a  puhlic  or  })rivate  nature,  for 
which  no  punislnucnt  is  hereinhefore  i)roviilecl,  shall  on 
conviction  thereof  before  a  justice  of  the  peace  "  i)e  liable 
to  imprisonment,  or  to  be  lined  and  to  pay  compensation 
not  exceedinjjj  5/.  to  the  i)arty  agf^rieved.  A  milk  carrier 
lias  been  held  (//)  {j;uilty  of  an  oti'ence  under  this  section 
for  dama<j[ing  his  employer's  milk  bj*  adding  water  to  it, 
with  no  intention  of  injuring  liis  employer,  but  in  order 
to  make  a  profit  for  himself  by  increasing  tho  Imllv  of 
the  milk. 


jM>tinction 
between 
larttiiy  ;iinl 
embezzle- 
ment. 


Larceny  .vno  ]^mju:z/.li;:mknt  itv  Clerks  anh  Servants. 

The  legal  distinction  between  these  two  offences  is  that 
the  former  consists  in  the  felonious  taking  of  property,  cVc, 
out  of  thr  jxis.scsaion  of  the  master  (:),  whether  that  posses- 
sion be  actual  or  constructive,  whilst  the  latter  consists 
in  the  receiving  i)roperty,  Sec,  for  or  on  account  of  the 
master,  and  fraudulently  appropriating  it,  hrj'nrr  it  fcacltcs 
luH  jKiiiiicasliiii,  cither  actual  or  constructive.  Morally  and 
substantially,  however,  the  offence  is  the  same  in  both 
cases,  and  accordingly  the  punishment  for  both  offences 
is  now  the  same.  Jiut  although,  since  Lord  Campbell's 
Act  for  the  Improvement  of  the  Administration  of  Criminal 


(y)  Jloptr  V.  Knott,  (1898)  1  Q.  U.  868.  By  sect.  58  of  the  Act  it  i» 
not  es-Hential  t<i  tin-  lomiiiittinp  (if  an  oMVnie  iimlrr  tin-  Act  that  it  wa« 
if>niniitt«il  tioni  niulire  ronceived  npiiiist  file  nwini  "I  tlie  property. 

(:)  In  /{.  V.  Jli.llninvj,  ■_'  Can-.  A:  K.  !»H"..  I,..nl  ^Vell^leyllale 'miiil.  "Tho 
lii'linitiiins  i>f  lnro-nv  are  none  ot  tlieni  toniplete.  Kai*t\  i>  tlii'  ini'st  mi,  hut 
that  want.H  .Hoiiie  explanation.  Hi^  tletinition  is  '  tin'  wron;,'fui  or  fraiidiilunt 
tnkinj;  or  carryinjf  away  hy  any  jierson  ot  the  mere  per>onal  >{o(mIs  of  another 
from  any  phire  with  a  lelimiouH  intent  to  convert  them  to  liis  (the  taker's) 
own  UM'  anil  make  them  liis  own  ]iro])i-rty,  williuiif  tlie  eonsent  <il  the  owner.' 
Thii«  it  (leleetive  tor  not  tttatin^r  what  tho  frau(Uili  nt  takinjr  in,  and  what  the 
fcdonionx  inti-nt  i** :  tliit  may  Im-  explaimd,  that  tiie  '  takiu);  '  i.n  witlmnt  any 
coionr  of  ri;;ht,  and  the  '  intent '  an  intent  to  ih'jirive  tlie  owner  pennHiu  iitly 
of  the  property.  Ca.seH  nKo  .nhow  tliat  ii  takinj;  of  jjoimIh  with  an  intent  to 
return  tlicni  i*  not  larceny.  "     See  aUo  »iiprn,  p.  424,  note(M). 
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Justice  (^0  J  ^  person  indicted  for  one  of  those  offences 
may  be  found  guilty  of  the  other,  yet  there  is  still  a  great 
practical  difference  between  the  two  ;  for  even  now,  should 
a  person  be  indicted  for  and  convicted  of  either  of  those 
offences,  upon  evidence  which  proves  the  other,  the 
conviction  may  be  quashed  and  the  prisoner  escape  {h). 

Most  of  the  technicalities,  therefore,  which  formerly 
surrounded  these  offences,  and  which  it  was  hoped  would 
be  done  away  with  by  Lord  Campbell's  Act,  still  survive. 
It  therefore  becomes  absoluteh'  necessary  to  advert  to  the 
numerous  cases  which  have  been  and  still  continue  to  be 
decided  upon  the  distinction  above  pointed  out. 

At  common  law  a  servant  might  be  guilty  of  felony  Larceny  by 
in  feloniously  taking  away  the  goods  of  his  master,  though  common^law. 
they  were  goods  under  his  charge,  as  a  shepherd,  butler,  Sec, 
and  may  at  this  day,  for  any  such  offence,  be  indicted  as 
for  a  felony  at  common  law ;  but  at  common  law,  if  a 
man  had  delivered  goods  to  his  servant  to  keep  or  carry 
for  him,  and  he  carried  them  away  animo  fiiraiidi,  it  was 
doubtful  whether  such  servant  was  guilty  of  felony,  or 
merely  of  a  breach  of  trust.     These  doubts  gave  rise  to,   Stat.  21  Hen. 
and  are  recited  in  the  stat.  21   Hen.  8,  c.  7,  whereby  ^'  ^' 
such    an    offence    was    made    felony  (c).       Subsequent  "NVhere  senau 
decisions,  however,  established  that  where  a  party  had  custody. 
only  the  bare  charge  or  custody  of  the  goods  or  money 
of  another,  the  legal  possession  remained  in  the  owner, 
and  the  party  might  be  guilty  of  trespass  and  larcenj^  in 
fraudulently  converting  them  to  his  own  use  (d).     This 

(«)  1-4  &  15  Vict.  c.  100,  s.  13.  That  section  was  repealed  by  24  &  25 
Vict.  e.  95,  but  24  &  25  Vict.  c.  96,  s.  72,  post,  p.  474,  is  a  similar  enactment. 

{b)  Ji.  V.  Gorhutt,  26  L.  J.,  M.  C.  47. 

(<;)  It  is  said  by  Gould,  J.,  in  R.  v.  IVillcins,  1  Leach,  C.  C.  520,  that 
this  statute  did  not  mean  to  weaken,  but  assist,  the  common  law.  But  it  is 
remarkable  that  the  stat.  5  Eliz.  c.  10  (which  revived  and  made  perpetual 
the  stat.  21  Hen.  8),  recites  that  it  had  been  repealed  by  the  general  words 
of  stat.  1  Mary,  scss.  1,  c.  1.  That  statute  of  Mary,  however,  only  enacted 
that  all  offences  made  felony  diuing  the  reign  of  Hen.  8,  which  were  not 
feloiiij  before,  should  be  repealed.  Hence  it  woidd  seem  that,  at  the  time 
■')  Eliz.  c.  10  was  pa.s.sed,  it  was  considered  that  servants  embezzling  goods 
I'Utrusted  to  them  were  not  guilty  of  felony  at  commou  law,  but  only  by  the 
statute  of  Hen.  8.  The  point,  however,  is  more  curious  than  important  at 
tlie  present  day.     The  stat.  5  Eliz.  was  repealed  7  &  8  Geo.  4,  c.  27. 

(of)  Bac.  Abr.  Master  and  Servant,  M.  2  ;  Hale's  Hist.  P.  C.  505  ;  2  East, 
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rule  liolds  univt'isuUy  in  tlu'  case  of  servants  whose 
possession  of  their  master's  goods  hy  (Icliicn/  of  tJnir 
ma.'itnis  held  to  he  the  possession  of  the  master  himselt, 
where  the  muster  only  intended  to  part  with  the  cK^todi/ 
of  the  goods,  and  if  the  servant  converts  such  goods  to 
his  own  use  it  is  larceny,  whotlu'r  he  had  a  felonious 
intent  at  the  time  he  received  them,  or  conceived  such 
an  intention  afterwards  (<•)•  Thus,  in  the  case  of  a 
hutler,  or  other  servant,  to  whose  care  a  master  entrusts 
his  plate  or  other  goods,  it  has  uniformly'  been  held  that 
such  servants  are  guilty  of  felony  by  embezzling  such 
plate  or  goods,  or  taking  them  fraudulently  away  ;  and 
this  doctrine  is  not  confined  to  menial  servants  onl}',  for 
it  appears,  both  by  Hale  and  Hawkins,  that  if  a  shepherd 
who  has  the  care  of  sheep,  and  who,  from  the  nature  of 
his  employment,  must  be  constantly  in  the  pastures, 
takes  away  any  part  of  the  flock  with  intent  to  steal  it, 
he  is  guilty  of  felony,  although,  in  both  cases,  the  plate 
is  actually  delivered  to  the  butler  ( /'),  and  the  sheep  to 
the  shepherd  ;  for  the  possession  still  remains  in  the 
master  (//).  Lord  Coke  says  (/<)  "  these  things  be  in  oitcrr, 
cf  noil  III  jioHsrHHioiir,  prnmi,  rod,  pastorin,  \'C.''  And 
this  law  prevails  in  all  cases  where  servants  have  not 
the  absolute  dominion  over  the  property,  but  are  only 


I'.  C.  c.  IG,  s.  14,  ]).  ofil ;  2  Uuss.  on  ('rinu-s.  101,  4th  edition,  wliere  several 
eases  will  be  found  in  snpport  ol  the  rnlc  statt;d  in  tlir  text. 

(f)  To  incitf  !i  servant  to  steal  his  master's  ^'oods  is  a  tiiifilrimaiiuur.  indict- 
uhle  at  the  sessions,  altliouffh  it  he  not  rharpd  in  the  indictment  tiiat  tlu? 
servant  -tole  the  f,'no(i>,  nor  that  any  other  aet  was  done,  exrept  the  solieitin^r 
and  ineitinfr.  It.  v.  Jfit/i/i)!",  •>  Kast.  .')  ;  J{.  v.  (hri/urij,  I,.  K.,  1  ('.  C.  U.  77 
It  the  lelonv  has  heen  eommitfed  hy  the  servant  the  "  eotinselling,  procurin;^ 
«»r  c«ninnin(fin;r  "  it  to  he  eommitted  is  a  tehmy  hy  24  A:  "i")  Vict,  c  •,)4,  8.  '1. 
See  ibiil.  Srmhlr  the  means  nsed  need  not  he  set  ont  in  tiie  inrlictnient,  «ee 
R.  v.  Jl.Kinr,  WW  \..  .1.,  M.  ('.  Ml. 

(/)  In  It.  V.  .hlilri/,  1  Carr.  \  K.  li's,  it  was  held  that  plato  l>i'hmiB:in|^ 
U^  11  rlnh  conld  not  he  descrihed  as  tli<  pnMn-rty  ot  the  honse  steward  in  an 
indictnniit  aj;ainst  ii  niemlier  of  the  clnh  lor  ste.din;:  it.  Itnt  see  It.  v.  Jim- 
f/mt,  .'12  I.  .1.,  .M.  t'.  IS'),  where  it  was  held  that  n  meinher  ot  a  co-oiierative 
society  mi>.'ht  he  convicted  ot  larceny  Irom  U.,  a  servant  of  the  society,  lor 
st«'Hlinjf  from  H.'s  till  in  the  shop  of  the  society,  money  received  for  jroods 
of  the  society  liold  hy  H.  us  their  servant,  for  which  he  was  personally 
necountjihie. 

((/)  iSfH' ;w  (ioiild,  .1.,  ill  1   I.eiich.  ('.  ('.  .')j:!. 

(A)  3  Inst.  I  OH. 
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entrusted  with  the  care  or  custody  of  it  for  a  pariicuhir 
purpose  (/). 

Thus,   a  foreman  and  book-keeper  to  a  mercer,   not  Paimiice's 
residing  in  his  master's  house,  ])ut  going  there  every  ^"*^'* 
day  to  transact  business,  who  received  from  his  master 
certain  bills  to  send  to  a  correspondent  by  post,  in  the 
usual  course  of  business,  but,  instead  of  sending  them 
all,  kept   back   one,   for  which  he    obtained   cash,  and 
absconded  with  the  money,  was  held  rightly  convicted 
of  larceny  ;  as  the  possession  of  the  bill  still  remained 
in  his  master  (A-).       So  a  carter  going   away  with   his  Robinson's 
master's  cart  was  holden  to  have  been  guilty  of  felony  (0.  ^''*^' 
So  where  a  tradesman's  servant  and  porter  was  sent  with  Bmss  case. 
a  package  of  goods  from  his  master's  house  with  direc- 
tions to  deliver  them  to  a  customer,   but  by  the  way 
opened  the  package,  sold  the  goods,  and  pocketed  part 
of  the  price,  all  the  judges  held  this  to  be  felony  (/»)• 

And  so  where  a  corn-factor,  having  purchased  a  cargo  Spears'  case. 
of  oats,  sent  his  servant  with  a  barge  to  receive  part  of 
the  oats   in  loose   bulk,  and  the  servant  ordered  some 
of  the    oats  to  be  put  into  sacks  which  he   afterwards 
embezzled,  the  judges  held  it  to  be  larcen3^(»)- 

So  a  servant  going  off  with  money  given  to  him  by  Znvende/s 
his   master    to    carry    to    another,   or   get   changed  (o),   ^^^^' 

I'i)  Upon  this  principle  it  was  held  in  li.  v.  WiUcijis,  1  Leach,  C.  C.  .520, 
that  to  obtain  goods  by  false  pretences  from  the  servant  of  the  owner  to  whom 
they  were  delivered  for  the  purpose  of  being-  carried  to  a  customer  who  had 
purchased  them,  was  a  taking  from  the  possession  of  the  master :  and  a 
person  so  taking  them  with  a  preconceived  design  to  steal  them  was  guilty  of 
felouy.     See  R.  v.  Johnson.  21  L.  J.,  M.  C.  32. 

(/')  R.  V.  Fnradice,  2  East,  P.  C.  060,  cited  by  Goidd,  J.,  in  1  Leach, 
52:j ;  and  see  R.  v.  Metcalfe,  Moo.  C.  C.  433. 

(/)  R.  V.  Robinson,  2  East,  P.  C.  060.  A  servant  going  off  with  his 
master's  box  and  his  master's  wife  was  held  guilty  of  larceny  of  the  box, 
ii.  V.  Mutters,  34  L.  J.,  M.  C.  54.  Evidence  of  a  confession  of  guilt  to  his 
master  was  held  admissible  in  R.  v.  Jarvis,  L.  R. ,  1  C.  C.  R.  96. 

'm)  R.  V.  Bass,  2  East,  P.  C.  566. 

[n)  R.  V.  Spears,  2  East,  P.  C.  568.  In  R.  v.  IFahh,  4  Taunt.  276, 
Heath,  J.,  said,  "  That  case  went  upon  the  ground  that  the  corn  was  in  the 
prosecutor's  barges,  which  was  tlie  same  thing  as  if  it  had  been  in  his 
granary."  See  also  R.  v.  Reed,  Dears.  C.  C.  257;  and  see  R.  v.  Abralmt, 
2  East,  P.  C.  569  ;  Aldridf/e  v.  Johnson,  7  E.  &  B.  885  ;  R.  v.  BunhuU, 
33  L.  J.,M.  C.  75. 

{0)  R.  V.  Goodc,  Carr.  &  M.  582;  R.  v.  Smith,  1  C.  &  K.  423  ;  R.  v. 
Voo/ce,  L.  11.,  1  C.  C.  Jx.  295.     Where  one  workman,  who  was  sent  to  the 
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and  iipplyiii^  it  to  his  own   use,  was  liolden   guilty  of 

larc-cny  (/»). 

Chipchase'n  And  SO  it  was  lu'ld  to  hv  laici-ny  iov  the  eonlidential 

'*"''  (derk  of  a  niercdiant  to  take  a  hill  of  exchange  unindorsed 

from  its  proper  repository,  discount  it,  and  convert  the 

proceeds  to  his  own  use ;  although  he  had  the  general 

management  of  his  master's  cash  concerns,  and  authority 

to  get  hills  discounted  (7). 

R.  V.  n'ri'iht.        And  so,  in  the  following  case  the  prisoner  was  held 

Bunker's  guiltv  of  larceny  (/)  :  The  inisoner  W.  was  employed  hv 

tlerk  takinf,'         ^         •  •■'  i  i      .'  . 

mniuy  tn.i.i  a  hanking  company  to  conduct  a  hranch  l»ank.  and  the 
whole  of  the  duties  thereof  were  discharged  hy  him  alone. 
He  was  paid  150/.  a  year,  for  which  he  was  hound  to 
provide  a  place  for  carrying  on  the  husiness,  and  the 
place  so  provided  was  in  his  own  house,  where  he  carried 
on  husiness  as  a  wine  merchant.  The  office  was  fitted 
up  at  the  expense  of  the  l)ank,  and  in  it  there  was  an 
iron  safe  provided  hy  the  hank,  into  which  it  was  W.'s 
duty  to  put  any  money  received  during  the  day,  which 
had  not  heen  required  for  the  purposes  of  the  hank. 
There  were  duplicate  keys  of  this  safe,  one  in  W.'s  custody 
and  one  under  the  control  of  the  manager  of  the  hank. 
"\V.  furnished  weekly  accounts  of  moneys  received  and 
paid  hy  him,  showing  the  halance  in  his  hands,  and  of 
what  notes,  Arc,  the  halance  consistcid.  In  Septemher, 
1855,  "W.'s  accounts  were  audited,  and  the  cash  found 
correct,  hut  although  for  two  years  afterwards  he  fur- 
nished the  usual  weekly  accounts,  no  examination  was 
made  during  that  time  of  the  halances  in  his  hands. 
In  Septemher,  1857.  the  manager  having  appointed  a 
time  for  examining  the  cash  in  W.'s  hands,  he  said  he 
was  ahout  Ji.OOO/.  short  in  his  cash,  and  handed  over  to 
the  manager  755/.  10«.,  wliich  he  said  was  all  the  cash 

pnv-toJ>le  to  jiji't  iiMiiit  y  for  Imir,  xfolc  if,  it  was  held  to  Im-  tlif  iiioiiev  of  the 
lour  »/"»X«ir)(,  iind  not  i>l  the  iinnlrr.      A*.  V.  Jtmiir*,  I,.  K.,  1  ('.  ('.  I{.  4.'). 

(;>}  l.avruilir'n  nmr,  Iliiiitin);(ioii  Lent  Ass.  1793,  twice  cousidurcd  by  tlio 
juogfs,  Kft.'<t.  T.  17'.i'{.  mid  Triii.  T.  17!'3. 

(y)   l(.  V.  ('lii/H-/iiii>r,  2  Kiif<t,  V.  C.  507. 

(r)   It.  V.   U  right,  I   Itram.  A:  Uidl,  ('.  H.  J.'!!. 
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he  liiul  left,  and  which  he  took  from  a  Jrawer  in  tlie  Ji.  v.  Wriyht. 

counter,  not  from   the  safe.     Afterwards,   when  hefore 

the  magistrates  on  a  charge  of  embezzHng  the  3,000/., 

he  said,  "  I  admit  that  I  have  taken    the  amount   of 

money    which    appears    in    my   weekly   return,    dated 

September   12,    1857,    and  entered    as   a   deficiency  of 

3,021/.  9.5.  Ur     The  jury  found  W.  guilty  of  larceny 

as  a  clerk  in  having  stolen  some   moiie/j  received  from 

customers,  which,  before  such  stealing,  had  been  placed 

in  the  safe  and  made  the  subject  of  a  weekly  account. 

And  it  was  held  by  the  Court  for  the  Consideration  of 

Crown  Cases  Reserved,  that  there  was  evidence  that  W., 

as  his   duty  required,  placed  in  the  safe  money  which 

had  been  previously  received  from  customers,  that  he 

thereby  determined  his  own  exclusive  possession  of  the 

money,  and  that  by  afterwards   taking   some   of  such 

money  out  of  the  safe,  ani)ii()  fitrniidi,  he  was  guilty  of 

larceny.     It  was  also  held,   that  the  finding,   that  W. 

stole  "some  money,''  was  sufficiently  certain,  as  it  was 

not  necessary  that    they  should  find  that  any  specific 

amount  was  stolen  on  any  particular  day. 

And  where  some  barilla,  which  the  prosecutors  had  it.  v.  Hard- 
bought,  was  weighed  out  in  the  presence  of  their  clerk,  *"^" 
and  delivered  to  their  carter's  servant  to  cart,  and  he 
allowed  other  persons  to  take  away  the  cart  and  dispose 
of  the  barilla  for  his  benefit  jointly  with  that  of  the  other 
persons,  it  was  held  that  lie,  as  well  as  the  other  persons, 
was  guilty  of  larceny  at  common  law  (.s). 

Again,  where  {t)  a  man  sent  his  servant  with  his  (the  n,  v.  Reed. 

(s)  It.  V.  Harding,  Russ.  &  Ry.  125.  Where  a  master  finding  some  brass 
castings  iu  the  pocVet  of  a  thiet  sent  for  a  policenian,  and  they  were  taken 
out,  but  afterwards  given  back  to  the  thief,  who  by  tlie  Diaatrr's  ('/ireci/oii  took 
them  to  the  house  of  tlie  person  to  whom  he  liad  intended  to  sell  them,  and 
sold  them  to  him  and  gave  his  master  the  price,  it  was  held  ti\at  that  person 
could  not  be  convicted  of  receiving  stolen  goods:  Ji.  v.  iJo/toi,  24  L.  J., 
M.  C.  .59,  approved  and  followed  in  It.  v.  iSdi/nit/f,  L.  R.,  1  C.  C.  R.  15  ; 
and  It.  V.   VUlcnsky,  (1892)  2  Q.  B.  597. 

\t)  It.  v.  Itecd,  23  L.  J.,  JM.  C.  25.  This  case  was  twice  argued,  and  long 
cousidercd,  but  ultimately  decided  upon  the  authority  of  Spears'  case,  supra, 
]i.  421) ;  but  Lord  AVensleydale  said  that  if  it  were  res  >iova  he  should  have 
l)n'uounrod  an  opinion  that  the  prisoner's  offence  was  not  larceny.  See,  also, 
A',  v.  Xorral,  1  Cox,  Cr.  C.  95. 
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nm>ter's)  cart  to  the  rnilwuy  station  for  some  coals,  which 
were  put  into  tho  curt,  and  on  tlie  way  home  the  servant, 
without  authority  from  liis  master,  disposed  of  some  of 
the  coals  to  a  third  person,  he  was  held  to  be  guilty  of 
larceny,  as  the  coals  having  been  placed  in  the  master's 
cart,  were  not  in  the  exclusive  possession  of  the  servant, 
hut  constructively  in  the  possession  of  his  master. 

And  so  a  person  employed  to  drive  cattle  to  a  particular 
place,  who  had  no  authority  to  sell  the  cattle,  hut  did  so. 
and  converted  the  money  to  his  own  use,  having  had  a 
felonious  intent  at  the  time  he  received  charge  of  the 
cattle,  was  held  guilty  of  larceny  of  the  cattle. 

Thus,  where  (»)  the  prosecutor  saw  the  prisoner  at 
liristol  fair,  and  hired  him  to  drive  fifty  sheep  for  him 
from  ]3ristol  to  ]iradford  fair.  This  was  on  a  Thursday, 
and  the  prisoner,  with  the  sheep,  was  to  meet  the 
prosecutor  on  the  following  Sunday  evening  at  the 
turnpike-gate,  nearest  to  Bradford.  The  prisoner  had 
no  authority  to  sell  the  sheep,  i)ut  was  only  to  drive 
them  to  J3radford,  for  which  he  was  to  receive  two 
shillings  and  sixpence  per  day.  The  prisoner  never  was 
a  servant  of  the  prosecutor,  hut  had  been  occasionally 
emi)loyed  to  drive  sheep,  and  he  never  had  authority  to 
sell.  The  prisoner  never  went  to  Jiradford,  but  sold  the 
she(!p,  telling  the  purchaser  he  had  authority  to  do  so. 
The  jury  found  that  the  prisoner  at  thr  time  he  received 
the  sheep  iiitcudeil  to  convert  them  to  his  own  use,  and 
not  to  go  to  ]}radford.  ;Vnd  he  was  convicted  of  felony, 
which  conviction  was  afterwards  held  right  by  the 
judges. 

So  a  servant  who  receives  goods  from  his  master,  on 
the  nuister's  accoinit,  and  wrongfully  appropriates  them, 
is  not  guilty  of  embezzlement,  but  of  larct-ny  (/). 

'ti)  R.  V.  .S7(W.,  I  Moo.  f*.  r.  S7.     Hut,  «(.<•  as  to  drovers  generally,  It.  v. 

llrU,  po*t,  p.    Ml. 

i)  It.  V.  ffit»f;i,i!i,  1  Don.  ('.  ('.  .")M.  It  i.s  said  l)y  the  (!ourt  in  h',  v. 
irfiiHinff/iiiiii.  2  Lenrh.  ('.  ('.  (Hit.  tliat  "  if  a  servant  received  money,  eithir 
('loin  the  miiiitff,  or  from  a  third  person  on  his  master's  account."  he  was 
;,'iiilfy  of  einlffzi/emntl ;    hut   in    H.  v.    /Itiir/.ni.i,    Lord   Truro    !.aid,    "  Tho 
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And  a  contractor's  servant  who  used  false  wei^dits 
with  intent  to  steal  the  difference  between  the  true 
and  false  weights,  was  convicted  of  attempting  to 
steal  (x). 

In  the  following  case(//),  however,  it  was  held,  that  liaise  pre- 
under   the   circumstances,   a  clerk  ought  to  have  been  **^'''^^**- 
indicted  for  false  pretences. 

At  a  savings  bank  the  course  of  business  was  this  : —  J^:-  v.  JUssex. 
The  depositor  gave  a  notice  to  the  clerk  of  the  amount 
required,  and  if  present  on  next  night  of  business 
received  a  cheque  from  the  manager ;  if  absent  he 
allowed  the  clerk  to  receive  and  cash  such  cheque,  and 
keep  the  cash  till  called  for,  and  both  depositor  and  clerk 
signed  the  book.  The  clerk,  by  falsely  pretending  to  the 
manager  that  G.  had  given  notice  for  501.,  and  was  not 
in  attendance,  obtained  from  the  manager  a  cheque  for 
50/.,  and  afterwards  the  cash,  which  he  pocketed ;  it  was 
held,  that  he  ought  to  have  been  indicted  for  false 
pretences,  and  not  for  larcenj^,  as  he  acted  as  agent  for 
the  depositor. 

If  a  servant  who  has  authority  to  sell,  and  enter  sale  Sonant 
in  a  book,  do  sell,  and  omit  to  make  an  entry  of  the  sale  ^virh  autho-^ 
in  the  book,  and  pocket  the  price,  he  cannot  be  convicted  "ty  iuul 
of   larceny  of  the  goods,  but   of  embezzlement   of   the  price, 
money  U).     But  if  a  servant  who  has  no  authority  to  sell  i'-  v.  7ic«*. 
i)art  with  his  master's  goods,  under  colour  of  a  pretended  ^tiling 

1  1  11  -1  ,  without 

sale,  to  a  purchaser,  both  servant  and  purchaser  ma}'  be  authority. 
indicted  for  larceny  (a) .  Ji.  v.  Hontiy. 

And  if  a  servant  take  his  master's  property,  and  hand 
it  over  to  another  as  a  gift,  it  is  as  much  a  felony  as 
if  he  sell  it,  or  take  it  to  a  pawnbroker  and  pledge  it. 

dictum  in  I{  v.  lFIntti>igh<t)n  must  he  associated  with  some  facts  whicli  iln 
not  appear  in  the  report  of  the  case."  See  also  It.  v.  Metcalfe,  1  ]\I(io. 
('.  0.  433,  wliere  the  prisoner  was  held  properly  convicted  of  larceny  l<>r 
appropriatiuc:  n  cheque  wliicli  he  received  from  his  master  to  pay  a  creditar. 
li.  V.  Johiifiuii.  21  L.  J.,  yi.  C.  32  ;   li.  v.  roi/^n;  o  Cox,  C.  C.  241. 

(x)  R.  V.  C/tccsenian.  31  L.  J.,  M.  C.  89. 

'//)  Ji.  V.  J:\sse.>\  27  T..  J.,  M.  C.  20. 

(--)  Ji.  V.  Jlctts.  28  L.  J..  M.  C.  G9;  JL  v.  Brackitt,  4  Cox,  C.  C.  274. 

/<)  A'.  V.  jroni/ii/,  1  C.  cV-  K.  30.5. 

M.S.  28 
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ill  ;i  c'lise,  tlierefore,  where  {!>)  a  cook,  out  of  coiupassion, 
as  she  alle<j:e(l,  j;avo  a^Yay  a  bundle  containiiifj;  bread, 
candles,  soap  and  butter,  done  up  in  one  of  her  master's 
towels  (altogether  not  worth  eighteenpence),  she  was 
convicted  of  larceny,  and  she,  as  well  as  the  receiver 
were  sentenced  to  three  months'  imprisonment  (having, 
under  the  circumstances,  been  recommended  to  mercy  by 
the  jury  who  tried  them). 

\\'here  a  nursery-maiil,  who  was  indicted  for  stealing 
bank-notes,  the  property  of  her  master,  in  his  dwelling- 
house,  set  up  as  her  defence,  that  she  found  them  in  the 
passage,  and,  not  knowing  to  whom  they  belonged,  kept 
them  to  see  if  they  weie  advertised  :  it  was  helil,  that  she 
ought  to  have  in(]uired  of  her  master  whether  they  were 
his  or  not ;  and  that  not  having  done  so,  but  having  taken 
them  away  from  the  house,  she  was  guilty  of  stealing 
them  (<■). 

.\nd  it  was  formerly  held  {<!)  that  a  servant  who 
clandestinely  took  his  master's  corn  was  guilty  of  felony, 

/')  J{.  V.  jr/iiti\  9  r.  &  1'.  .'?4 1.  AVhcre  certain  friends  of  tlie  srrvnuts 
Win-  entertained  l>y  tlieni  at  nij.'lit  witlioiit  thiir  master's  leave,  it  was  iielil 
tliat  the  justices  might  have  convicted  the  friends  undir  flie  N'agrant  .Vet, 
.')  (ieo.  l,  c.  8;J.  8.  4,  as  liting  in  the  hou.se  for  an  uidawful  purpose.  Kirkin 
\.Jr,i/.iux.  32  h.  J..  M.  ('.  140. 

(r)  li.  V.  Km:  S  C.  \:  P.  17(5.  Sec  7i'.  v.  T/uirfwni,  2  C.  k  K.  831.  wlien 
it  was  held  that  if  a  person  finds  goods  fliat  have  been  lost,  or  are  reasonably 
supposwl  liy  him  to  have  been  lost,  and  !ip|)r"priates  them  with  int<'nt  l<> 
t4»ke  the  eniire  d'imiiiicii  over  them,  but  reasonably  lielieving  that  the  owner 
can  be  found,  it  is  larceny.  Itut  il  he  have  no  intention  ot  ap|iropriiiting  it 
at  Ihr  tiiiii-  of  fhiilinii,  the  snbse(|ucnt  conception  of  sncli  an  int^'ntion  would 
not  convert  the  honest  taking  into  a  dishonest  oui-,  ami  so  make  him  a  felon 
by  relation.  R.  v.  J'irstuu.  21  L.  J..  M.  C.  41  ;  11.  v.  J)ixoii.  1  Dears.  C.  C. 
fiHO  ;  ]{.  V.  Clninlophr,:  28  L.  J..  M.  V.  3r» ;  li.  v.  Moorr.  30  h.  J..  M,  C.  77  ; 
It.  V.  Ghiil':  li.  n..  1  f.  <"•  H.  13!). 

(//)  n.  v.  Mm  lit.  U.  \:  K.  307  :  It.  v.  llti>i,H,;/.  fair.  &  M.  .')47  ;  It.  v. 
Prnrtt.  2  Carr.  i  K.  11  I  ;  1  l»en.  C  C  103.  In  the  last  report  of  the  last 
case,  it  is  said  that  altlioiigh  all  the  judges  jigreed  that  they  were  bound  by 
previous  decisions  to  ludd  it  to  be  larceny,  several  of  fhein  expressed  a  ilmiht. 
if  tiiev  should  have  so  decided,  if  the  matter  were  ;v*  intri/ni.  The  fidlowing 
passage  in  llanna's  "  Life  of  l>r.  f'halmers,"  vol.  i.  p.  412,  mav  assist  the 
deliberations  of  those  who  still  doubt  on  this  matter.  "  Kxamining  once  at 
n  farmhouse,  one  of  the  ])louglnueu  was  calle<l  up.  The  i|U(>stion  in  order 
was  •  What  is  the  Kiglith  <  ommaudmeut  ?  '  Hut  what  is  stealing  l"  '  Taking 
what  belongs  to  another  and  using  it  as  if  it  were  your  own.'  Would  it  be 
stealing,  then,  in  you.  to  take  your  nuister's  oats  )>r  hay  confraiy  to  hi-* 
orders,  and  givi-  it  to  his  horses  I'  This  was  oiu'  of  the  many  ways  in  wbirh 
tie  'jlr.  ('.)  »oHglit  to  instil  into  the  minds  of  his  people  a  high  sense  of  ju.stiie 
niirl  truth,  even  in  the  miuuteHt  transactions  «if  life."' 


liicharda. 
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although  he  took  it  to  give  to  his  master's  horses, 
and  without  any  intention  of  applying  it  to  his  own 
private  benefit.  But  this  offence  is  not  now  a  felony, 
but  is  punishable  on  summary  conviction  before  two 
justices  {e). 

The  prisoner  was  employed  as  a  puddler  1)y  an  iron  Puddler  paid 
company.     The  puddlers  employed  were  in  the  habit  of  nnJn^t^'^'^ 
receiving  a  certain  quantity  of  pig-iron  which  they  put  master's 
into    the   furnaces,    and  they  were  paid  for  their  work  pig.irou. 
according  to  the  quantity  drawn  out  of  the  furnace  and  R.  v. 
formed  into  puddle-bars.     The  prisoner  put  an  iron-axle 
(not  pig-iron)  belonging  to  his  masters  into  the  furnace, 
by  the  melting  of  which,  in  addition  to  the  pig-iron,  his 
profit  would  be  increased  about  Id.     Tindal,  C.   J.,  at 
first  doubted  whether  the  act    of  the  prisoner,  though 
unquestionably  fraudulent  and  wrong,  came  within  the 
definition  of  larceny,  as  the  iron  was  to  come  back  to  the 
owners  in  the  same  substance,  though  in  another  form  ; 
but,  upon   the  counsel  for  the  prosecution  citing  R.  v. 
Morjit,  and  such  cases,  left  it  to  the  jury  to  say  whether 
the    prisoner   put   the    axle    into    the    furnace  with    a 
felonious  intent  to  convert  it  to  a  purpose  for  his  own 
profit,  for  if  he  did  so  this  was  larceny.     The  jury  found 
the  prisoner  guilty  (/'). 

And  where  a  carter,  who  was  allowed  by  his  master  a  Taking?  more 
small  quantity  of  hay  for  the  use  of  the  horses  on  their  ^'^-^1'.'^° 
journey  to   and  from  London,  took  from  his  master's  allowed. 
stables  two  trusses  of  hay  above  the  quantity  allowed,  ^-  ^'-  ^"*"' 
and  put  them  on  the  tail  of  his  master's  waggon,  and 
afterwards  the  ostler  at  a  public-house  on  the  road  side 
received   them   from   the  carter ;  it  was  held  that  the 
carter   was    guilty    of    larceny,    that    the    larceny    was 
complete  the  moment  the  hay  got  into  the  cart  animo 
farandi,   and,    therefore,  that  the   ostler    was    properly 
indicted  for  receiving  the  hay,  knowing  it  to  have  been 

{(■)  The  Misappropriation  by  Servants  Act,  1863  (26  &  27  Vict.  c.  103), 
poxf,  Appendix. 

{/)  J{.  V.  llichards,  1  C.  &  K.  532. 
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B.  V.   //V//A. 
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li.   V. 

Il,Al„- 

HUIIJ. 

(rlove 

finisluT, 

plovest. 

n.  V.  /V//. 


stolen  ;  hut  that  if  it  luul  been  hay  aHowod  for  the 
horses  which  was  stolen  it  would  have  been  otherwise  (//). 
In  R.  V.  Hall  (//),  where  a  servant  took  his  master's 
^oods  to  his  master  and  endeavoured  to  induce  him  to 
purchase  them,  pretending  that  the  goods  were  sent  by  a 
person  with  whom  the  master  dealt,  it  was  held  to  be 
hirmijf.  liut  in  IL  v.  ]Vf1)}>  (/),  it  was  held  not  to  be 
larceny  for  miners  employed  to  bring  ore  to  the  surface, 
and  paid  by  the  owners  accordingtothe  (luantity  produced, 
to  remove  from  the  heaps  of  other  miners,  ore  produced 
by  them  and  add  it  to  their  own,  in  order  to  increase 
their  wages ;  the  ore  still  remaining  in  the  possession  of 
the  owners.  And  upon  the  authority  of  that  case  it  was 
held  in  7i.  v.  ILilloirai/  (A)  not  to  be  larceny  for  a  work- 
man in  the  employ  of  a  tanner  to  take  skins  from  his 
master's  warehouse  to  the  foreman  at  another  part  of 
the  premises,  pretending  that  he  had  done  work  on 
them  for  which  lie  was  to  be  ]>aid,  and  intending  to 
return  the  skins  to  his  master  after  Ik;  had  been  paid  for 
his  i)reten(led  work,  l)ut  an  atlemjit  to  commit  the 
misdemeanor  of  obtaining  money  by  false  pretences. 
And  the  authority  of  11.  v.  JloUnniui  was  acted  upon  in 
the  following  case  (/) : — Tiie  prisoners  were  indicted  for 
stealing.  The  master  was  a  glove-maker,  and  the 
prisoners  were  in  his  employ  as  glove-linishers,  When 
they  had  done  any  work  the  practice  was  to  take  the 


(il)   li.  V.  GruHcrl/,  9  C.  &  I'.  36.'). 

(h)  n.  V.  Halh  i  Car.  \-  K.  917;  /.'.  v.  .if,„n,i,i>,.  22  I..  J.,  M.  C.  '.'1. 
See  Ji.  V.  Ilrrrfiniii,  5  ('ox,  f'r.  ('.  ISl,  wlicri'  a  ni  in  was  convicted  of  larceny 
uf  n  railway  ticket  although  piven  np. 

(i)  Moo.  (;.  ('.  rU.  I'atteson.  J.,  di.H.scntcd.  Tliis  offence  wonld  hv 
Inreeny  now.  Uy  '2i  k  "Jo  Vict.  c.  9(t,  «.  .'{!»,  "  Whosoever  heini;  eniploytMl  in 
or  ahnut  any  mine  shall  take,  remove  or  concial  any  ore  of  any  metal,  or  any 
lapis  ealaminaiis,  manganese,  mnndiek,  or  orlier  mineral  found  or  heinp  in 
Huch  mine,  with  intent  to  defrand  any  ]iroprietor  of,  or  any  adveiitnrer  in 
Huch  mine,  or  any  wrtrkman  or  miner  employed  therein,  shall  he  gnilty  ot 
felony  :  Hnd,  bein;;  conviefed  thereof,  shall  he  linlde  jit  the  discretion  of  the 
Conrt  to  he  imprisoned  lor  any  term  not  exceedinp  two  years  with  orwitbont 
hnnl  lahour,  and  with  or  without  solitary  confmemenf."  See  IC  v.  Tirirniin, 
2  M.  A:  Koh,  47<>.  This  section  appli'es  to  all  Kngland  and  Ireland;  not 
Scotlnml.  we  sect.  122. 

ik-,  2  Carr.  &  K.  !» J I . 

[I,  K.  V.  /W,  27  I..  J..  M.  ('.  J.J. 
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finished  gloves  to  an  upper  room  and  lay  them  on  a  table, 
in  order  that  the  workmen  might  be  paid  according  to 
the  number  finished.  The  prisoners  broke  open  a  store- 
room on  their  master's  premises,  took  out  a  quantity  of 
finished  gloves  and  laid  them  on  the  table  in  the  upper 
room,  with  intent  fraudulently  to  obtain  payment  for 
them  as  for  so  many  gloves  finished  by  them.  The 
gloves  were  never  off  the  master's  premises.  It  was 
held  that  they  could  not  be  convicted  of  larceny  as 
they  claimed  no  property  or  lien  on  the  gloves,  and  had 
not  sold,  or  attempted  to  sell  them,  as  in  R.  v.  Hall  (in). 

Where  a  foreman  made    out    and    rendered    to    his  Foreman.^ 
master.  A.,  an  account  of  14/,   as  due  from  A.  to  his  wages— false 
workmen,  and  A.  gave  him  a  cheque  for  the  amount,   l»'etences. 
all    of    which   was  due  except  Is.,   which   the  foreman   Leonard 
kept  when  he  got  the  cheque  cashed,  and  paid  the  work- 
men the  rest ;  it  was  held  that  the  foreman  might  be 
convicted    upon  an  indictment  which  charged  that  by 
this  false  pretence  he  obtained  the  cheque  from  A.  with 
intent  to  defraud  him  of  the  same  iii). 

And  where  a  clerk  made  out  a  false  account  of  customs  clerk,  false 
dues  and  obtained  the  amount  from  his  master's  cashier,  •"'^^""^^  °/ 

'    customs  (lues. 

pocketing  the  difterence  between  the  true  and  the  false  p^  ^  Thomp- 
amount,  he  was  held  guilty  of  obtaining  money  under  false  "<"'■ 
pretences  (o) .     And  it  has  also  been  held  that  he  might  be 
indicted  for  stealing  the  difference,  as  whilst  it  remained 
in  his  custody  it  was  in  the  possession  of  his  master  {p). 

But  in  the  following  case  {q),  of  a  somewhat  similar  Altering 
nature,  the  indictment  was  held  bad,  and  the  prisoner  as'to  increase 
escaped  punishment: — A.  worked  for  the  prosecutors  as  jmiountdueto 

.  11  ..  »  11  11-         lournevman 

a  journeyman,  and  the  quantities  of  work  done  by  hnn  —not  false 
for  them  during  each  week  were  entered  in  a  book  kept  pretences, 
for  that  purpose.     The  prices  for  the  work  so  entered 

(m)  A»te,  p.  436. 
{»)  R.  V.  Leonard,  2  C.  k  K.  .514. 

(o)  Ji.  X.   TItompsoH,   32  L.   J.,  M.   C.  57.     See  E.  v.  Barucx,  2   Dm. 
C.  C.  59. 

[p)  It.  V.  Cooke,  L.  R.,  1  C.  C.  R.  29.). 
[q)  R.  V.  Oatc!^,  1  Dears.  C.  C.  4.-)9. 
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M.  T.  OaUi.  were  pliu-od  in  a  colmnu  opposite  to  eiicli  (piaiitily  of 
work,  and  added  np  on  behalf  of  the  prosecutors  at  the 
end  of  each  week.  The  weekly  totals  of  these  prices 
were  entered  by  them  in  this  book,  and  the  amount  of 
the  totals  paid  by  them  to  0.  as  the  ascertained  sum  due 
to  him  for  work  done,  on  the  production  by  him  of  this 
book.  After  these  weekly  totals  had  been  entered  as 
above,  0.  altered  them  into  larger  amounts,  and  then 
procured  paj'ment  of  the  larger  amounts  on  producing 
the  books,  and  afterwards  erased  the  larger  amounts 
and  restored  the  ligures  of  the  original  totals.  He  was 
indicted  for  obtaining  money  by  false  pretences.  The 
indictment  in  some  counts  averred  that  he  falsel}'  pre- 
leiided  that,  he  having  executed  certain  work,  there 
was  a  certain  sum  of  money  due  and  owing  to  him  for 
and  on  account  of  the  work,  being  parcel  of  a  larger 
sum  claimed  by  him,  whereas  there  was  not  then  due 
and  owing  to  liim  sucli  money,  being  parcel  of  a  larger 
sum.  And  in  other  counts  it  was  averred  that  he  falsely 
pretended  that  there  was  due  and  owing  to  him  the 
whole  amount  of  a  sum  of  money  for  and  on  account  of 
certain  work  executed  by  him.  whereas  there  was  not 
then  due  and  owing  to  him  the  whole  amount  of  such 
sum  of  money,  but  only  a  smaller  sum.  It  was  held 
that  tlic  indictment  was  bad,  as  a  false  pretence  of  an 
existing  fact  was  not  sulhciently  alleged,  and  the  aver- 
ments would  be  proved  by  evidence  of  a  mere  wrongful 
overcharge. 
OvcTcliiirt'..  And  again,  where  {>•)  a  workman  stated  that  he  had 

for  work  .Ion. .  ^|^^j^^  juov^i  work  than  he  really  had,  and  re(|uested  pay- 
ment for  the  work  he  stated  he  had  done,  and  liis  master 
l.nnK-lnrf  that  it  was  a  false  overcharge,  and  v.ishing  to 
entrap  him.  ])aid  him  the  amount  demanded,  it  was  held 
that  the  workman  could  not  be  indicted  for  obtaining 
money  under  false  pretences,  as  it  was  not  the  falsehood 
which  induced  his  master  to  part  with  the  money. 


(r)  H.  T.  MilU,  2G  L.  .1.,  M.  (*.  79. 
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If  a  weaver  or  silk-tlirowster  deliver  yarn  or  silk  to  be 
wrought  by  his  journeymen  in  his  house,  and  they  carry 
it  away  and  convert  it  to  their  own  use,  tliis  is  larceny  at 
common  law,  but  if  to  be  wrought  out  of  the  house  it 
is  not,  for  the  journeymen  in  that  case  are  considered 
bailees  and  not  servants  (s).  They  may,  however,  now 
be  convicted  of  larceny  under  sect.  3  (t)  of  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  96). 

In  a  case  {u)  in  which  the  prisoner,  who  was  clerk  to  a 
dealer  in  skins,  received  at  different  times  several  sums  of 
money  from  his  master  for  the  purpose  of  purchasing 
skins,  and  credited  his  master  with  the  amounts  in  his 
day  cash-book,  but  obtained  the  skins  on  credit,  and 
debited  his  master  in  his  day  cash-book  with  several 
sums  of  money  'as  having  been  paid  for  those  skins, 
applying  the  cash  to  his  own  use ;  it  was  held  that  he 
could  not  be  convicted  of  larceny  of  the  money. 

And  a  similar  decision  was  made  in  the  following 
case  (/•)  : — 

The  prisoner  was  bailiff  to  the  prosecutor,  and  it  was 
part  of  his  duty  to  receive  and  make  payments  on  behalf 
of  his  master,  and  make  entries  of  such  receipts  and  pay- 
ments in  a  book  which  was  examined  by  the  prosecutor 
from  time  to  time.  On  one  occasion  the  prisoner  showed 
a  balance  in  his  favour  of  2/.,  by  taking  credit  for  pay- 
ments falsely  entered  in  his  book  as  having  been  made  by 
him,  when  in  fact  they  had  not  been  made  by  him,  and 


fiillclhroiv- 
Htcr^s  Cdsc. 


Clerk  fur- 
nished witli 
cii.sh,  obtain- 
ing goods  on 
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It.  V.  Good- 

iiiough. 


Falsifjdng 
accounts  and 
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balance. 

It.  V.  Green, 


(s)  East,  P.  C.  682,  683;  R.  v.  Saward,  5  Cox,  C.  C.  295. 

(t)  liy  that  section  it  is  enacted,  that  "whosoever  being  a  bailee  of  any 
chattel,  money  or  valuable  security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use  or  the  use  of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break  bulk  or  otherwise  determine  the  bailment,  shall 
be  guilty  of  larceny,  and  may  be  convicted  thereof  upon  an  indictment  for 
larceny;  but  this  sectiou  shall  not  extend  to  any  offence  punishable  on  sum- 
mary conviction."  This  proviso  was  introduced  to  prevent  the  clause  applying 
to  the  cases  of  persons  employed  in  the  silk,  woollen,  and  other  manufactures, 
who  dispose  of  goods  entrusted  to  them,  and  are  liable  to  be  summarily  con- 
victed under  sundry  statutes.  Under  this  section  the  person  must  be  bound 
to  return  the  identical  goods  or  coin  deposited.  It.  v.  Hasmll,  30  L.  J., 
M.  C.  17.5. 

{t()  It.  V.  GoodenoMjh,  Dears.  C.  C.  210.  The  prisoner  was  indicted  for 
«mbezzlement  and  found  guilty  of  larceny,  but  the  conviction  was  quashed. 

(f)  It.  v.  Green.,  Dears.  C.  G.  323. 
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R.  V.  II; 


lJr>iV(r«  1)\ 
trn<le  ar*-  not 
■ervnnt'*. 


received  from  liis  master  the  sum  of  2/.  as  ahalaiice  due 
to  him  ;  il  \vas  htld  that  tlieoffenceof  which  the  prisoner 
was  jj;uiky  was  not  huvfiiy,  wliatever  else  it  might  have 
been. 

^Vhl'^e  a  master  parts  not  only  with  the  cKstodi/,  hut 
also  with  the  jtosscssitni,  of  goods  to  a  servant,  and  the 
servant  converts  them  to  his  own  use,  it  is  not  laneui/ 
unless  he  had  a  felonious  intent  wi  the  time  («;)  he  received 
them.  And  therefore  in  the  case  of  drovers  (.r)  and  other 
servants  entrusted  with  goods  with  authority  to  sell  and 
receive  the  purchase-money,  if  such  servants  sell  and 
embezzle  the  money,  the  offence  will  not  be  larceny  unless 
the  servant  had  a  felonious  intent  when  he  took  possession 
of  the  goods  (//). 

Therefore,  where  {:)  a  person  sent  some  pigs  by  the 
prisoner  to  a  lady  to  l)e  looked  at,  but  he  sold  the  pigs, 
and  did  not  take  them  to  her,  Alderson,  13.,  left  it  to  the 
jury  to  say  whether  the  prisoner  had  a  felonious  intent 
from  the  commencement  of  the  transaction  ;  and  whether 
he  received  the  pigs  as  bailee  to  deal  with  them,  or  only 
as  a  servant  having  the  custody  of  them,  and  whose  duty 
it  was  to  bring  them  back.  "  If,"  said  his  lordship,  "  the 
prosecutor  meant  that  the  prisoner  should  leave  the  pigs 
with  the  lady,  and  either  bring  back  the  money,  or  make 
a  bargain  for  the  sale  of  them,  then  ho  will  be  in  the 
situation  of  a  bailee.  The  (piestion  is,  wlicthcr  they  were 
delivered  to  the  ])risonor  simply  that  he  should  show  them 
to  the  laily,  and  liriiig  ihcm  baclv  bodily;  if  they  were, 
tlien,  if  the  felonious  intent  came  upon  him  at  that  times 
it  would  come  upon  him  at  the  time  when  he  had  only 
the  custody,  and  not  the  possession,  and  in  that  case  he 
Wf)uld  be  guilty  of  stealing  them." 

Jiut  it  has  been  held  (a)  that  a  dmnr  by  trculc,  who  was 


(•'•)  R.  V.  Floirn„,  16  (i.  U.  I).  fil.J. 
(.r)   R.  V,  aoodhooi),  H  v..  ic  ]'.  Gfio. 

{ij)  K.  V.  Kva>ii>,  ("urr.  k  M.  CuVl  ;  ami  coo  li.  v.  (ilin»,  2  Carr.  &  K.  \Wk 
(jj   R.  V.  Uarvfi/,  n  V.  k.  V.  3o.l;  nii<l  rcc  R.  v.  Kvnun,  Cnrr.  k  }>i.  G32  ; 
but  fiee  R.  V.  Jotin,  Vntr.  \-  M.  Oil. 

(«)  R.  T.  Unj,  2  Carr.  &  K.  983  ;  R.  v.  Gibb$,  1  Dcnrn.  V..  ('.  1  J.'). 
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employed  to  drive  pigs  to  a  particular  place,  was  paid  l)y  n-  v.  Hey. 
the  day,  and  by  the  custom  of  the  trade  had  a  right  to 
drive  other  persons'  cattle  also,  but  who  sold  the  pigs  and 
absconded  with  the  money,  could  not  be  convicted  of 
larceny  as  a  servant,  as  he  was  a  mere  bailee  and  not  a 
servant,  and  had  no  original  intention  of  stealing  the  pigs. 
In  that  case  the  prisoner  was  convicted,  but  the  question 
having  been  reserved  for  the  consideration  of  the  judges, 
the  conviction  was  held  improper.  In  giving  judgment 
in  that  case,  Lord  Wensleydale  said, — 

'•  The  (luestion  is  whetlier,  on  the  facts  stated  in  this  case,  the  prisoner 
received  the  custotly  of  the  pigs  as  a  servant  of  the  prosecutor,  or  as  a 
bailee  ;  in  the  latter  case  he  could  not  be  guilty  of  larceny,  unless  he  had 
intended  to  ap[)ropriate  them  to  his  own  use  at  the  time  of  the  receipt, 
wliich  was  not  the  case  ;  in  the  former  he  would  be  guilty  of  larceny, 
according  to  the  finding  of  the  jury  ;  as  to  which  they  were  properly 
directed  by  the  learned  assistant  barrister.  There  are  several  reported 
cases  bearing  upon  the  question,  whether  a  person  is  a  mere  servant  or  a 
bailee.  There  are  none  precisely  like  the  i)resent,  though  the  case  of 
Jtcx  V.  Bernard  M'Xamce(J))  nearly  approaches  it.  In  this  case  on  the 
one  hand,  the  circumstance  that  the  prisoner  was  paid  the  expenses  of 
the  cattle,  and  also  that  the  customary  mode  of  his  remuneration  was  by 
the  day,  tend  to  show  that  he  was  a  mere  servant  ;  on  the  other,  the  fact 
of  his  being  a  drover  by  trade,  and  also  of  his  having  the  liberty  to  drive 
the  cattle  of  any  other  person  by  the  general  usage  with  respect  to 
(h'overs,  raises  an  inference  that  he  was  not  a  servant.  The  learned 
assistant  barrister  felt  himself  bound  by  the  decision  of  the  judges  in  the 
case  of  Ren.  v.  ILiujkex  (r),  but  that  case  was  under  the  statute  7  &  8 
Geo.  4,  c.  21),  s.  47,  which  makes  embezzlement  by  a  servant,  or  person 
employed  in  the  capacity  of  a  servant,  to  receive  money,  felony  ;  and  the 
learned  Recorder  of  London  referred  the  (question  to  the  judges,  whether 
the  prisoner  fell  under  either  description,  though  if  the  indictment  had 
been  referred  to,  it  was  necessary  to  prove  that  he  was  a  servant.  The 
judges  decided  thattheprisoner  was  properl}' convicted,  and  consequently 
that  he  was  a  servant  or  person  employed  in  that  capacity,  and  authorized 
as  such  to  receive  money,  so  that  his  receipts  would  be  a  discharge  to  the 
debtor.  This  is  almost  exactly  the  same  question  ;  it  is  whether  the 
prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the  prosecutor  at 

(J)  1  Moo.  C.  C.  368.  In  that  case  a  general  drover,  who  had  beau 
employed  by  the  prosecutor  off  aud  on  for  nearly  five  years,  but  not  as  a 
regular  servant,  and  was  employed  to  take  some  sheep  to  G.  fair,  being  paid 
3a-.  a  day,  sold  the  sheep  entrusted  to  him  without  having  authority  to  do  so, 
and  pocketed  the  money,  was  held  properly  convicted  of  felony,  as  he  had 
merely  the  custody  of  the  sheep  and  his  possession  was  his  master's  ;  aud  he 
had  no  intention  of  stealing  the  sheep  at  the  time  he  received  them.  Aud 
see  R.  v.  Jackson,  2  ]\Ioo.  C.  C.  32. 

(c)  1  Moo.  C.  C.  370. 
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tlio  time  of  the  receipt  of  tliem.  aiui  wo  tliiiik  he  could  not  be  so  con- 
.'iideixHl.  unless  in  driving  the  cattle  to  market  he  was  his  servant,  and 
the  prosecutor  responsible  for  any  nejrlijjent  act  of  his  in  so  drivinj; 
thcni.  This  subject  has  undergone  much  discussion  of  late,  and  has 
l)een  placed  on  its  proper  footing  by  the  caseof  (^iiarnian  v.  Jiuriutt  (jl), 
and  other  cases ;  one  of  which  is  that  of  a  general  dwver,  who  was 
held  in  the  case  of  MiUigtin  v.  Wrdgr{r)  not  to  be  a  servant,  so  as  to 
make  the  owner  of  the  cattle  responsible  for  his  negligence.  After  the 
full  consideration  which  this  subject  luis  undergone,  we  doubt  whether 
the  case  of  liijc  v.  Jiniiaid  M'^iimrc,  above  leferretl  to,  would  now  be 
decideil  in  the  same  way.  Upon  the  whole  we  think  it  was  not  prove<l 
in  this  case  that  the  jnisoner  was  a  more  servant,  antl  the  conviction 
was  improper." 

W  here  a  prisonei'  is  indicted  for  larceny  </.s  a  scnant, 
he  may  be  convicted  of  simple  larceny,  as  proof  of  the 
allegation  in  the  indictment  that  he  was  a  servant,  is 
only  necessary  for  the  purpose  of  convicting  him  of  the 
compound  offence.  If,  therefore,  a  prisoner  is  indicted 
as  servant  of  A.,  and  he  tuni  out  to  be  the  servant  of  li., 
lie  should  be  convicted  of  simple  larceny  (./'). 

'J"he  prosecutor  gave  his  mare  to  the  prisoner  to  look 
after  for  a  few  days,  and  then  to  sell  it  for  him.  The 
prisoner  sold  the  mare,  but  declined  to  give  up  the 
money,  and  eventually  absconded  \Yith  it.  He  was 
indicted  at  sessions  for  embezzlement  of  the  money. 
The  deput}'  chairman  ruled  that  there  was  no  evidence 
to  go  to  the  jury  of  the  defendant's  employment  as  a 
servant,  and  the  jury  returned  a  verdict  of  guilty  of 
larceny.  Upon  a  case  being  reserved,  the  Court  for 
Crown  Cases  lieserved  were  of  opinion  (Stephen,  .1., 
dissenting)  that  the  prisoner  was  guilty  of  larceny  as 
a  l)ailee  (//). 

Jiy  the  Larceny  Act,  l.SC)l  (24  \-  '1')  Viet.  c.  I»6),  it  is 
enacted, — 

>'  <  I.  .').  ••  It  !.ii,ill  be  lawful  to  insert  several  <i>unts  in  the  same  indict- 
ment against  the  same  person,  for  any  nundier  t)f  distinct  acts  of  stealing 
not  exceeding  tliree,  wliieh  nmylnive  Ix-en  committed  by  him  against  the 


(rf)  6  M,  &  \V.  499,  (iiiti;  p.  31.'). 
(r)   12  A.  A:  K.  IM,  mil,,  ]»    3 IS,  note  (i). 
( /■)    A',  v.  Jriiiiini/K,  1  Dearn.  iV:  H.  117. 
7;    J!.  V.  ,(r  Jhni).K,  13  U.  I?.  I).  '29. 
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same  person  within  the  space  of  six  calendar  niontlis  from  tlie  first  to  the 
last  of  such  acts,  and  to  proceed  thereon  for  all  or  anj'  of  them  "  (/i). 

Sect.  6.  "If,  upon  the  trial  of  any  indictment  for  larceny,  it  shall 
appear  that  the  property  alleged  in  such  indictment  to  have  been  stolen 
at  one  time,  was  taken  at  different  times,  the  prosecutor  shall  not  by 
reason  thereof  be  required  to  elect  upon  which  taking  he  will  proceed, 
unless  it  shall  appear  that  there  were  more  than  three  t/ik'Dir/s,  or  tliat 
more  than  the  space  of  six  calendar  months  elapsed  between  the  first 
and  the  last  of  such  takings,  and  in  either  of  such  last-mentioned 
cases  the  prosecutor  shall  be  required  to  elect  to  proceed  for  such 
number  of  takings,  not  exceeding  three,  as  appear  to  have  taken  place 
within  the  period  of  six  calendar  mouths  from  the  first  to  the  last  of  such 
takings"  (/). 

And  by  the  Criminal  Procedure  Act,  1851   (14  &  15   h  i-  lo  Vict 
Vict.  c.  100),  s.  5,—  '■  1*^^'  ^-  '■ 

"  In  any  indictment  for  stealing,  embezzling,  destroying  or  concealing,    Form  of 
or  for  obtaining  by  false  pretences  any  instrument,  it  shall  be  sufficient    indictment, 
to  describe  such  instrument  by  any  name  or  designation  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof,  without  setting 
out  any  copy  or  fac-simile  thereof,  or  otherwise  describing  the  same  or 
the  value  thereof." 

Under  sect.  9,  should  the  evidence  fail  to  prove  the 
complete  offence,  the  prisoner  may  be  convicted  of  an 
attempt  to  commit  it  (/i). 

Sect.  18.  "  In  every  indictment  in  which  it  shall  be  necessary  to  make 
any  averment  as  to  any  money  or  any  note  of  the  Bank  of  England  or 
any  other  bank,  it  shall  be  sufficient  to  describe  such  money  or  bank-note 
simply  as  money,  without  specifying  any  particular  coin  or  bank-note, 
and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained  by  proof  of  anj^  amount  of  coin  or  of  any  bank-note, 
although  the  particular  species  of  coin  of  which  such  amount  was  com 
posed,  or  the  particular  nature  of  the  bank-note  shall  not  be  proved  ;  and 
in  cases  of  embezzlement  and  obtaining  money  or  bank-notes  under  false 
pretences,  by  proof  that  the  offender  embezzled  or  obtained  any  piece  of 
coin  or  bank-note,  or  any  portion  of  the  value  thereof,  although  such 
piece  of  coin  or  bank-note  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering 
the  same,  or  to  any  other  person,  and  such  part  shall  have  been  returned 
accordingh'." 

Various  statutes  have  at  different  times  been  passed  runishment 
with  a  view  to  the  prevention  of  the  crime  of  larceny  by  servants."    ' 
servants,  by  the  subjection  of  such  persons  to  a  heavier 

(/()  R.  V.  Hcijicood,  33  L.  J.,  M.  C.  133. 
\i)  R.  V.  Ftrth,  L.  E.,  1  C.  C.  K.  172. 
(/.-)  R.  V.  Cheesciiia)/,  31  L.  J.,  M.  C.  89. 
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puiiisluiu'nt  lliiiii  awaits  ordinary  offenders.  These 
strttutes,  however,  were  all  repealed  by  *24  I'^L-  2')  Vict, 
c.  95,  and  at  the  same  time  the  law  ui)on  tlio  subject 
was  consolidated  in  the  Larceny  Act,  18«»1  (2-t  A:  25 
Vict,  c.  iM")i. 
Lnioeny  Act.         By  sect.  07  of  that  statute  it  is  enacted,  that — 

18<il.s'.  67. 

'■  >>  liosoever  beinj;  a  clerk  or  servant,  or  being  employed  for  the  pur- 
pose or  in  the  capacity  of  a  clerk  or  servant,  shall  steal  any  chattel, 
money  or  valuable  security  (/)  helonginp  to  or  in  the  possession  or  power 
of  his  master  or  employer,  sliall  be  guilty  of  felony,  and  being  convict  ed 
thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  kept  in  penal 
servitude  for  anj-  term  not  exceeiling  fourteen  years,  and  not  less  than 
fthree  (///)  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour],  and  if  a  male  under  tiie  age  of  sixteni 
years,  with  or  without  whipping."' 

Suiimiary  Larceny  or  embezzlement  by  a  clerk  or  servant  may  be 

ci.nM(  loiK        tiealt  with  sunnnarily  under  the  Summary  Jurisdiction 
c."49.  Act,  1879  (n),  if  the  prisoner  plead  guilty. 

OftVnder  must  In  order  to  convict  a  person  of  the  aggravated  offence  of 
larceny  as  a  .sfrraiit  {<>),  and  subject  him  to  the  increased 
l)innshment  provided  for  that  offence,  it  is  of  course 
necessary  that  he  should  be  a  servant.  We  shall  here- 
after, whilst  treating  of  embezzlement  by  servants,  place 
])efore  the  reader  the  various  decisions  upon  this  point. 
Driver  of  liut  it  may  be  here  mentioned,  that  it  has  been  held  {]>) 

noTsen-ant  ot    ^^"^^  ^^^^  driver  of  a  glass  coach  hired  for  the  day,  is  not 
hir'r.  the  servant  of  the  party  hiring  it  within  the  meaning  of 

the  Act  of  7  A:  8  Geo.  4,  c.  2!),  s.  4(5. 
Public  The  cases  of  public  servants  under  the  Crown,  and  of 

persons   employed    in    the   police,  are  provided  for  by 
sects.  ()9  and  70  of  the  Larceny  Act,  18(51  (7). 

Where,  however,  the  money  or  other  property  had  ncrrr 
htfu  in  the  jioHsrssion  of  the  master,  it  was  held  that  the 

{/)  J)it,\  p.  I'j:!,  not."  ()■). 

(ill)   IVnid  S.rvitnilr  Act,  IHOl  (.")»  &  .J.')  Viet.  r.  60),  s.  1. 

(w)  42  \-  43  Virt.  (•.  M).     Sen  the  First  Sclu-dule  to  the  Act. 

(o)  Up«»n  nil  indii  tnniit  tr)r  larceny,  as  a  servaut,  tlio  prisoner  may.  as  wo 
hnv«  Kci-n,  he  ci>iivicf»'(l  nf  simjih!  larceny,  -inpia,  p.  H'l.  Tlie  allegation  in 
the  indictment  that  A.  l!.,  "being  the  nervant,"  &c.,  stole,  Arc,  isHuflicienl. 
J{.  V.  .Soiiinloii,  7  U.  Ac  ('.  «63. 

(;>)  Jl.  v.  J/ai/floii,  7  ('.  k  r.  44'). 

(q)  rout,  p.  47t». 
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servant  was  not  guilty  of  lairi')ii/  in  misappropriating  it. 

There  could  be  no  tortious  taking  in  the  first  instance, 

and  consequently  no  trcs2)asH,  without  which  there  could 

be  no  larceny  (r).     Thus,  where  (.s)  a  shopman  sold  goods   ^'«<'/'*  ca/ie. 

in  the  shop  and  pocketed  the  price,  instead  of  putting  it 

into  the  till,  it  was  held  that  he  could  not  be  convicted  of 

larceny  of  the  money,  as  it  had  never  been  in  his  master's 

possession.      The  same  law  was  laid  down   in   a  case  Bnzciey\  ruse. 

where  (0  a  banker's  clerk  pocketed  a  100/.  note,  instead  of 

putting  it  into  his  master's  drawer.     These  decisions  gave  Which  gave 

rise  to  the  first  statute  against  embezzlement,  39  Geo.  '6,  statutes 

c.  85.    That  statute,  as  well  as  7  lI-S  Geo.  4,  c.  29,  is  now  fgainstem- 

bezzlement. 
repealed  ;  and  the  punishment  of  such  oiiences  is  pro- 
vided for  by  24  &  25  Vict.  c.  96,  s.  68,  the  provisions  of 
which    will   be   stated   presentl3^      However,  since   the  Siuce  whidi 
passing  of  7  &  8  Geo.  4,  it  has  been  held  that  if  the  larceny  to 
master   lias   had  posscssi()]i    of   property,   either   by  his  take  property 
own  hands  or  by  the  hands  of  his  clerk  or  servant,  a  master's 
servant  cannot  be  guilty  of  emhezzJiufi  it,  but  if  he  purloin  possession, 
it,   it  will  be  larcenij.     Thus,  where  {ii)   a  clerk  in  the 
employ  of   A.   received  from  another  clerk  3/.   of  A.'s 
money  to  pay  for  an  advertisement,  for  which  he  only 
paid  10s.,  but  charged  A.  20s.,  pocketing  the  difference, 
all  the  judges  held  that  he  was  not  properly  convicted  of 
embezzlement  under  7  &  8  Geo.  4,  c.  29,  s.  47. 

But  if  such  property  is  merely  in  the  course  of  passing  But  mis- 

appropriation 

(>•)   See  2  Euss.  on  Cr.  122,  6th  edit. 

(.s)  BiilVs  eaxc,  cited  2  Leach,  C.  C.  841.  Upon  tlie  authority  of  tliis 
case,  it  was  held  in  R.  v.  Headge,  Rr.ss.  &  Ey.  160,  tliat  a  servant,  under 
similar  circumstances,  was  properly  indicted  for  embezzlement  under  the 
.stnt.  39  Geo.  3,  c.  85.  And  see  If'aiti'.s  rase,  1  Leach.  C.  C.  28,  the  Ciise 
of  a  clerk  in  the  Bank  of  England  purloining  a  bond,  which  gave  rise  to  the 
stat.  lo  Geo.  2,  c.  13. 

(0  liazelcy's  case,  2  Leach,  C.  C.  83o.  In  7i'.  v.  Rndirk,  8  C.  k  V.  237, 
a  servant,  sent  out  to  collect  money  for  his  master,  was  robbed  of  it  on  his 
way  home.  In  an  indictment  for  the  robbery  the  money  was  laid  as  tlie 
property  of  the  master,  and  upon  an  objection  to  this  heiug  taken  by  counsel 
for  tl:e  prisoners,  Alderson,  15.,  directed  a  fresh  bill  to  be  sent  up  to  tlie 
jrrand  jury,  laying  the  money  as  the  pro])erty  of  the  servant:  adding,  "  It 
is  difficult  to  see  how  such  an  offence  as  emhezzlenu-nt  could  have  been  a  part 
of  our  criminal  law.  if  the  possession  of  the  seivant  of  property  which  iiad 
never  come  to  the  hands  of  the  master  were  construed  to  be  in  the  possession 
of  tile  master." 

'r   li.  v.  Murray,  1  Moo.  C.  C.  276  :  o  C.  .<c  V.  145,  note. 
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t)  the  lunster,  and  Imvo  »o/  arrirtd  into  Jtin  jxisscssion, 
although  in  tlie  hands  of  a  clerk,  if  that  clerk  misappro- 
priate it,  he  will  1)0  guilty  of  emhezzlement.  Thus, 
where  (/)  it  was  the  duty  of  A.'s  clerks  to  receive  money 
on  account  of  A.,  and  pay  it  over  to  A.'s  superintendent, 
whose  duty  it  was  to  pay  it  over  to  the  prisoner,  whose 
duty  it  was  to  pay  it  over  to  A.'s  cashier,  these  persons 
l)ein;jj  all  servants  of  A.,  the  prisoner,  havinp;  received 
money  in  this  way  and  embezzled  it,  was  held  to  be  pro- 
perly convicted  of  embezzlement  under  7  it  8  Geo.  4, 
c.  21),  s.  47. 

And  if  the  property  has  once  fomphfrhi  ariivcd  into  tlie 
master's  possession  (althouj^h  merely  constructively  by 
the  hands  of  the  thief)  and  be  there  misappropriated, 
the  oiYence  will  be  larceny.  Thus  in  11.  v.  ]V((tix{n-), 
the  prisoner  was  a  clerk  in  the  Globe  Insurance  Office, 
and  it  was  his  duty  to  receive  from  the  messenp;er  the 
banker's  pass-book,  together  with  the  vouchers,  to  com- 
pare the  entries  in  the  pass-book  with  the  entries  in  the 
books  of  the  company,  and  to  preserve  the  vouchers  for 
the  use  of  the  company.  One  day  the  prisoner  fraudu- 
lently destroyed  a  cheque  for  1,400/.,  which  was  delivered 
to  him  with  the  pass-book  in  the  usual  way,  and  altered 
the  pass-book,  having,  in  fact,  paid  the  amount  into  his 
own  private  bankers,  and  he  was  held  to  have  been 
properly  convicted  of  stealiiifi  the  cheque  from  his  masters, 
as  his  possession  of  it  was  the  possession  of  his  masters. 

" 'I'lie  paper  in  <iiicstioii,"  said  Lonl  'I'niro,  ''as  soon  as  it  had  j)asst'(l 
from  the  liands  of  the  mossenjrer,  and  arrived  at  its  idtiniate  destination, 
the  custo<ly  of  the  prisoner  for  the  directors,  was  really  in  their  possession. 
and  when  lie  afterwards  abstracted  it  for  .a  fraudulent  purpose  he  was 
f,'uilty  of  stealing,'  it  from  them,  as  a  hutler,  who  has  the  kee|)inK  of  his 
m.ister's  plate,  would  be  t^iilty  of  larceny  if  he  should  receive  jdatc  from 
the  silversmith  for  his  master  at  his  master's  house,  and  afterwards 
frauiiulcntly  convert  it  to  iiis  own  use,  before  it  had  in  an)'  other  way 
than  by  his  act  of  receiving  come  to  the  actual  possession  of  the  master. " 

*' This  case  is  distinpuishable  from  those  in  which  the  poo<ls  have  only 

(»•)  Ji.  V.  .VastrtH,  2  Cnrr.  &  K.  !):»).  IJut  see  2  Ilus«.  on  Cr.  322. 
6th  edit.,  where  there  is  n  note  by  the  late  Mr.  (Jreaves  in  which  he  gives  his 
reasons  at  length  lor  thinking  this  case  wrongly  decided. 

(»/■)  2  Den.  C.  C.  14. 
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been  in  the  course  of  passing  towards  the  master,  as  in  llrg.  v.  Muxtcrx  (./■), 
wliere  the  prisoner's  duty  was  only  to  receive  the  money  from  one  fellow- 
scrvaTit  and  pass  it  on  to  another,  who  was  the  ultimate  accountant  to  the 
master.  Here  the  paper  had  reached  its  ultimate  destination  when  it 
came  to  tlie  prisoner's  keepinu-.  and  that  keepiii<r  being  for  his  masters, 
made  his  possession  theirs." 

A  similar  decision  was  arrived  at  in  the  following  n.  v.  Wright. 
case  Oy).  The  prisoner  was  employed  by  a  banking 
company  to  manage  a  branch  for  them  at  B.  He  pro- 
vided an  office  for  the  bank  in  his  own  house.  The  office 
was  furnished  by  the  company,  and  an  iron  safe  provided 
there  by  them,  of  which  there  were  duplicate  keys,  the 
compaii}'  keeping  one,  and  the  prisoner  the  other.  It 
was  the  duty  of  the  prisoner  to  receive  money  from 
customers,  to  place  it  at  night  in  the  safe,  to  pay  away 
from  time  to  time  as  much  as  was  required  for  the 
business  of  the  bank,  to  pay  cheques,  to  pay  over  weekly 
any  balance  not  required  for  the  business  at  B.,  and  to 
send  in  weekly  accounts  to  the  company.  He  carried  on 
the  business,  receiving  and  paying  money,  and  sending 
in  weekly  accounts.  In  auditing  his  accounts  a  deficiency 
of  3,000Z.  was  discovered,  and  he  admitted  that  he  had 
taken  that  amount  of  money.  It  was  held  that  he  was 
properly  convicted  of  larceny,  as  a  clerk,  in  having 
stolen  some  money  received  from  customers,  which  before 
he  stole  it  had  been  placed  in  the  safe,  and  made  the 
subject  of  a  weeklj^  account ;  the  Court  considering  the 
case  similar  to  the  ordinary  one  of  a  shopman  robbing 
a  till. 

The    question,    therefore,  as   to  what  amounts  to   a  What 
delivery  to  the  master,  is   one   of  importance.      Some  fiX-ervto* 
cases  on  this  point  have  already  been  considered  {z).  master. 

Where  a  man   sent  his  servant  to  fetch  home  some  R-  v.  Hmj- 
straw  which  he  had  bought,  and  the  servant  brought  it        ' ' 
home,  took  it  into  his  master's  court-yard,  and  put  it 

(.(■)  Supra,  note  (v). 

[>/)  R.  V.  ]J'ri[//it,  1  Dears.  &  B.,  C.  C.  431.  In  this  case  it  was  a-ix/ancd 
that  the  money  was  placed  in  the  safe,  as  it  was  the  prisoner's  duty  to  place 
it  there. 

(z)  Such  as  Spears^  case,  ante,  p.  429  ;  H.  v.  Meed,  ante,  p.  431. 
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Punishnicut  nt 
I'mhe/zlenifiii. 

24  &  25  Vict, 
c.  96.  s.  08. 


Suniiiiiiry 
convittiun. 


Wliat  t(»n- 
8titutes  eui- 
bez/lenient. 


ilmvn  at  the  stiihlo  door,  wliicli  was  locked  ;  and  after-  j 
wards,  on  the  door  heinj;  opened,  put  part  of  the  straw 
into  the  hay  loft,  but  took  the  rest  away  again,  and  sold 
it,  Tindal,  C.  J.,  hold  that  the  putting  it  down  at  the  i 
stahle  door  was  a  delivery  of  it  to  the  master,  and  that 
the  servant  could  not  ho  convicted  of  embezzlement.  He 
was  found  guilty  of  larceny  (a). 

hy  the  Larceny  Act,  lH(;i  (21  \-  2."  Vict.  c.  OG).  s.  (5H, 
it  is  enacted,  that — 

'•  \\'li(is<K'vor  iMjiiin  a  dork  or  servant,  or  J»oinpeinj>l«>v(Hl  for  tlic  j>iir|Mi-. 
or  in  the  capacity  of  a  clerk  or  servant  (A)  shall  fraudulently  cmbezzii 
any  cliattel.  money,  or  valuable  security  which  shall  be  delivered  to  or 
received  or  taken  into  i>o8.ses.sion  by  him  for  or  in  the  name  or  on  the 
account  of  his  ma.ster  or  emploj'cr,  or  any  part  thereof,  shall  Ix*  dccnuMl 
to  have  feloniously  stolen  the  same  from  his  master  or  employer  (r). 
although  such  chattel,  money  or  valuable  security  \va.s  not  receive<l  intu 
tiie  possession  of  such  master  or  emi)loycr  otherwise  than  by  the  actual 
pos.ses.sion  of  his  clerk,  servant  or  otiicr  person  so  em|)loycd  ;  and  iK-'inu' 
convicted  thereof,  shall  be  liable  to"  [same  punishment  as  for  larceny  by 
servants,  anfr,  p.  444.] 

EmbezzlemeiU  by  ckrks  or  servants,  iV:c.,  under  forty 
shillings,  may  also  be  dealt  M'ith  summarily  under  the 
Summary  Jurisdiction  Act,  187!)  ('/).  if  the  prisoner 
consents  or  pleads  guilty. 

In  order  to  constitute  an  offence  within  the  above 
section  ((58)  three  things  must  concur  (/•). 

(ii)  It.  V.  Itai/innil,  1  C.  A:  K.  .J18;  J{.  v.  Jtoinrfii,  3  fox,  C.  C.  74. 

(/<)  Hy  tl:r  Mtrclinnt  Shippiii},'  Act,  185)4  (.')7  A:  58  Vict.  c.  GO),  ».  248,  n 
pprtioii  uppoiiitcd  to  iuiy  ullice  or  scrvito  liv  or  under  a  local  marine  board 
(tliall  lie  diciiud  to  be  a  clerk  or  sorviint,  witliin  the  incaniii^jof  sect.  G8  ol 
tlif!  r.incny  .\cf,  1801  (rcliitinj^  to  einl)r//.lciniiil),  and  if  nny  f<wh  person 
fnniiiuh'iitiv  applies  or  disposes  of  any  chattel,  money  or  vahialile  security 
received  by  liini  (whilst  eniploye<l  in  such  othce  or  service)  lor  or  t»n  account 
of  any  local  nmrine  hoard  or  for  or  on  account  ol  any  otlitM°  jinhlic  hoard  or 
department  lor  his  own  use,  or  any  use  or  ])urpose  other  than  that  for 
wliiili  the  wime  was  paiil,  entrusted  to  or  recciveil  by  him,  or  fraudulently 
withliohU,  retains  or  keeps  hack  the  same  or  any  put  thereof  contrary  to  any 
lawful  directions  or  in>tni<tions  which  he  is  reipiired  to  oliey  in  relation  to 
hiH  fitliee  or  service,  he  sliall  he  guilty  ol  endtez/.liinent  within  the  nuianinif 
of  the  Niiid  se(  tion.  In  the  inilictniunt  the  projierty  may  be  laid  in  the  boiinl. 
and  ».  71,  po^f,  j).  472,  applies. 

(f)  It  would  M'eni  that  it  the  words  "  and  mny  he  indicttsl  and  lrie<l  acconl- 
iligly"  had  been  add«'<l  here,  manv  of  the  dillit  allies  attendant  upon  the 
j»reservation  of  the  nice  technical  di'stincti<Mis  between  larceny  an<l  embezzle- 
ment nii^dit  linve  Iteen  avoided. 

(tl)    i-2  &.  4.1  Vict.  V.  v.).  First  Schc«lule. 

(r)  Anil  Mv  jtrr  I.ord  Kllenhorongh  in  H.  v.  Jolnitou,  '■\  M.  i^  S.  548,  5|;», 
•  III  flu  ..1(1  siiif    :;••  (ie...  .'I.  (•    .s.'i. 
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1.  The  prisoner  must  be  (/)  a  clerk  or  servant,  or 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant. 

2.  He  must  receive  or  take  into  his  possession  some 
chattel,  mone}^  or  valuable  security,  for  or  in  the  name 
or  on  account  of  his  master  or  employer. 

3.  He  must  fraudulently  embezzle  the  same  or  some 
part  thereof. 

The  former  Act  relating  to  this  offence  contained  the 
words  "by  virtue  of  his  employment."  But  this  phrase 
led  to  some  difficulties,  and  was  therefore  designedly 
omitted  from  the  Larceny  Act,  1861  (r/). 

It  will  be  convenient  to  consider  these  three  heads 
separately.  Many  of  the  decisions  which  will  be  men- 
tioned took  place  under  the  old  stat.  39  Geo.  3,  c.  85, 
and  7  &  8  Geo.  4,  c.  29,  but  they  may  with  propriet}-  be 
inserted  here. 

1.  TJie  prisoier  )ni(st  be  a  clerk  or  aerrant,  or  cinploi/ed 
for  the  jiurpose  or  in  the  capacity  of  a  clerk  or  servant. 

It  was  the  opinion  of  all  the  jud,Q;es  that  an  appren-  Apprentice, 
tice  {h),  and  also  a  female  servant  (j),  were  within  the 
stat.   39   Geo.   3,  c.  85.     And  it  is  clear  that  a  female  Female 
servant  is  within  the  statute  of  Geo.  4  (/.•),  which  "there  ^"■^^°*- 
can  be  no  doubt  would  also  be  held  to  embrace  persons  corporation; 
employed  in  the  capacity  of  clerks  or  servants  to  cor-  though  not 

.  appointed 

l^orations  (/),  though  not  appomted  under  the  common  under  common 
seal(/M).  ''*''^- 

(/")  Or  have  been  at  the  time  of  the  offence  committed:  R.  v.  LovrU,  2 
M."&  Kob.  236. 

(y)  R.  T.  Cullum,  L.  R.,  2  C.  C.  R.  28. 

(A)  R.  V.  Mellish,  Russ.  &  Ry.  80. 

(i)  R.  V.  Smith,  Russ.  &  Rv.  267. 

(/.-)  See  7  &  8  Geo.  4,  c.  28,"  s.  14. 

(/)  Per  Vaughan,  J.,  in  Willinms  v.  Stott,  1  Cr.  &  M.  689.  See  the 
remark  made  upon  this  dictum  of  Vaughan,  J.,  in  Greaves'  edition  of  Russ. 
on  Crimes,  vol.  ii.,  p.  417,  note  {>■),  4th  edit.  The  learned  editor,  however, 
appears  when  he  wrote  tliat  note  to  have  forgotten  the  ditference  between 
the  wording  of  the  statute  of  Geo.  3  and  that  of  Geo.  4.  The  interpretation 
put  upon  the  word  "peison"'  by  7  &  8  Geo.  4,  c.  28,  s.  14,  would  seem 
hardly  applicable  to  7  &  8  Geo.  4,  c.  29,  s.  47,  unless  the  "  person  "  were  a 
servant. 

(/«)  R.  v.  Beacall,  1  C.  &  V.  457. 

M.S.  29 
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Dindor  au.l  Wlu>r(>  tlio  prisoner  was  a  shareholder  and  a  director 

servant  i>f  a  c       -i-      -^     ■>  i  i  •    i     ^  a 

comniinv.  *J'  '^  hunted  eonii)any  anil  was  also  ai)i)onued  a  servant 

of  the  company,  it  was  liold  (n)  that  tlie  fact  of  his  heing 
a  director  did  not  prechuU^  him  from  also  aclin<^  as  a 
servant,  and  that  he  was  ri«;htly  convicted  of  embezzle- 
ment as  a  "  clerk  or  servant." 
Servaut  (if  un-       ^Vhere  the  prisoner  was  indicted  as  the  servant  of  A. 
'"r[''sto'*ir'      and  others,  and  it  appeared  that  A.  «fc  Co.  were  a  joint- 
■  >.m|)uuy.  stock  companv,  hut  there  was  no  evidence  of  their  incor- 

poration,  it  was   litld    thai    the    prisoner  was    properly 
convicted  {<i). 
riirk  to  It  has  heen  held  that  tlie  clerk  of  a  savings  hank  was 

trii>U'.\sof         properly  described   in    an   iiidictuiciit   for  embezzlement 

savin;rs  bank.      i       i        J 

under  tlu'  statute  of    (leo.    1,  as  clerk  to  the   trustees, 

although  he  was  elected  every  year  l)v  l)all()t  at  a  meeting 

<  lerk  to  joint     of  the  managers  (;>).     And  that  a  clerk  appointed  by  a 

Lvenil "  station  committee   of    four    several    railway   companies 

railwu\>.  to  receive  the  charge  for  the  carriage  of  parcels  by  all 

of  them,  might  be  described  as  the  servant  of  the  four 

companies  or  of  the  committee  (7). 

ri.rk  to  joint-        A  clerk  to  a  joint-stock  l)anking  company,  established 

^t..ik  bank.        under  7  Geo.  4,  c.  4(5,  may  be  convicted  of  embezzling 

-harthr.i.i.  I.      the  money  of  the  company,  although  he  is  a  shareholder 

or  partner  in  such  company  (r). 
ci.rk  to  loial         And  it  has  been  held  that  a  son  who.  dining  the  illness 
>oiml.  qJ  j^jg  father,  who  was  clerk  to  a  local  board,  assisted 

him  in  his  olVice  and  in  the  business  of  the  board,  was 
"employed  as  a  clerk"  to  the  board,  although  not 
appointed  or  paid  by  them,  and  was  rightly  convicted  of 
embezzlement  («). 

(«)   It.  V.  Stuart,  (1894)  1  (i.  1!.  .UO. 

(o)  n  V.  IVnuktotuI,  .'52  L.  J.,  M.  ('.  09. 

Ip)  n.  V.  Jnixmi,  1  Moo.  C.  C.  \\V\  ;  and  hw  R.  \.  Jf,i!f,  I  Moo.  C.  C. 
474;  Jl.  V.  Vullaliiiii,  8  ('.  \  1'.  l.VI.  An  to  what  is  siilliriunt  evidence  ot 
nctinn  an  n  tru.tt*^  to  htippoit  inference  of  legal  appointment,  .see  II.  v.  J-Jnaex, 
1  Dean*.  A:  H.  :U><J. 

(y)    il.  V.  Jl<n/lry,  26  I..  J.,  M.  C.  4. 

(()  K.  V.  Alhiimm,  Car.  i"c  .M.  Wlh ;  and  Hec  It.  v.  H'(itt»,  2  Den.  C.  V.  II. 
enir,  ji.  44(i.  where  a  clerk,  who  wa.s  also  a  shareholder  in  an  insurance 
oftice,  wa.H  convicU'd  of  enitu  zzhineiit. 

(j)    H.  V.  J-ou/kri,  L.  K.,  2  r.  C.  I!,  l.')0. 
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The  Larceny  Act,  1868  (31  &  32  Vict.  c.  116),  in  oider  Embezzlement 
to  prevent  part  ownership  bein<;  rehed  upon  as  a  del'eiK^e  owne?'^'' 
to  an  indictment  for  larceny  or  embezzlement,  provides :  — 

Sect.  L — If  any  person  being  a  member  of  any  co-()artnershii)  or  being 
one  of  two  or  more  beneficial  owners  of  any  money,  goods,  or  effects,  bills, 
notes,  securities  or  other  property,  shall  steal  or  embezzle  .any  such  money, 
goods,  or  effects,  bills,  notes,  securities  or  other  property  of  or  belonging 
to  any  such  co-partnership  or  to  such  joint  beneficial  owners,  every  such 
person  shall  be  liable  to  be  dealt  with,  tried,  convicted  and  punished  for 
the  same  as  if  such  person  had  not  been  or  was  not  a  member  of  such 
co-partnership  or  one  of  such  beneficial  owners. 

Under  this  Act  a  member  of  an  association,  the  object  il  v.  lioi/smi. 
of  which  was  merely  the  spiritual  and  mental  improve- 
ment of  its  members,  was  held  (t)  not  to  be  a  member  of 
a  "co-partnership." 

But  a  prisoner  was  held  to  be  rightly  convicted  (h)  on  A',  v.  Tituiani. 
an  indictment  under  tliis  Act  charging  him  with  having, 
whilst  one  of  several  beneficial  owners,  embezzled  mone}^ 
belonging  to  the  beneficial  owners,  it  being  proved  that 
he  was  a  member  and  treasurer  of  a  trading  club,  which 
was  an  unregistered  association  of  more  than  twenty 
members,  and  that  he  had  received  money  belonging  to 
the  association,  and  had  failed  to  account  for  it. 

And  where  a  committee  formed  of  the  members  of  two  Member  of 
friendly  societies  for  the  purpose  of  conducting  a  railway  n°am"<ie*^^  ^^ 
e.xcursion,  appointed  certain  persons  to  sell  the  excursion  excursion, 
tickets  to  the  members  of  the  societies,  and  the  money  ^"-  ^'-  ^'"'''"■ 
received  from  the  sale  of  the  tickets  w^as  to  be  paid  over 
to  a  specified  person,  and  to  belong  to  the  two  societies 
in  certain  proportions,  and    the   prisoner,   who    was   a 
member  of  the  committee,  was  one  of  those  nominated 
to  sell  tickets,  but  received  no  remuneration  for  so  doing, 
and  a  certain  number  of  tickets  were  given  him  by  the 
committee  to  sell ;  he  sold  some  and  fraudulently  appro- 
priated the  proceeds  to  his  own  use :  it  was  held  that 
he  was  not  liable  on  an   indictment  for  embezzlement 

(0  R.  V.  liohmn,  16  Q.  B.  D.  137. 
(?/.)  n.  V.  Tankard,  (1894)  1  Q.  B.  548. 
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Tifasiinr  t>t 

iriciully 

-miity. 

A'.   X.    T'nYf. 


/k.  V.  .}fin}>/i;f. 


//./«///. 


Oicusioiial 
fecrvnnt. 

f'lcrk  iiiiil 
traveller 
eiiiplove<l  1>\ 
manv  ImiiS'  -. 


c'liiir;j;in}^  liiin  as  servant  to  the  otluT  members  of  the 
committee  (r). 

A<;aiii  it  lias  heeii  held  (ic)  that  a  treasuriT  of  a  friendly 
society  (^diily  enrolled  and  certilied)  without  salaiy,  whose 
duty  it  was  to  receive  monies  paid  into  the  society  and 
hold  them  to  the  order  of  the  secrt^tary,  countersigned  hy 
the  chiiinnan  or  a  trusti'e.  and  to  account  whenever  called 
upon,  was  not  a  ck-rk  or  stnvant  witliiii  *J  t  \-  '25  ^'ict. 
c.  !M;.  s.  (18. 

In  a  case  in  Ireland,  where  it  appeared  that  all  the 
property  of  the  society  was  vested  in  tntatrfs,  it  was  held 
hy  the  Court  of  Criminal  Appeal  there,  that  he  might  he 
described  as  servant  to  the  trustees  (./•).  lUit  that  case, 
as  explained  by  Bovill,  C.  J.,  in  /.'.  v.  Tiiicr,  did  not 
decide  that  the  treasurer  was  a  servant. 

In  11.  v.  IIiiiiliix  (I/)  it  was  held  that  a  person  employed 
by  a  farmer  <ni  tuir  nccaxinn  as  a  drover  in  Smithtield  to 
drive  some  cattle  home  to  the  purcliaser  and  receive  the 
price  was  a  servant  within  the  meaning  of  the  Act 
of  Geo.  4. 

And  it  was  lield,  that  a  person  occasionally  employed  (c) ; 
a  person  employed  ui)on  commission  to  travel  for  orders 
and  to  collect  debts,  although  employed  by  many  different 
houses  on  each  journey,  and  although  he  paid  his  own 
expenses  out  of  his  comnn'ssion,  and  did  not  live  with 
any  of  his  employers,  nor  act  in  any  of  their  counting- 
houses  {(t)  ;  were  servants  within  the  stat.  of  (ico.  '.\. 


(r)  R.  V.  Ihrti,  33  L.  J.,  M.  C.  59. 

(if)  II.  V.  T>ner,  L.  K..  1  f.  C.  U.  177. 

(x)  J(.  V.  Murplnj,  4  Cox,  ('.  C.  101.  Sec  also  /.'.  v.  l'rnu,l,  .J  1  L.  .1.. 
M.  ('.  71  (thin  taM-  wa.M  not  ar);iietl  Uy  counsel). 

0/)  n.  V.  Hiiiihrn,  1  Moo.  r.  C.  3t0.  .See,  however,  A'.  V.  lirij,  2  ('.  A:  K. 
983;  (it«Hlrt»i/r.  J.,  -m. 

(;)  J{.\.  Spninr.  Uu-s.  \-  Uv.  29'.);  U.  v.  WnniaH,  .')  fox,  C.  C.  326; 
and  we  R.  v.  Ihujhrn,  1  .Moo.  ('.  V..  370;  11.  v.  Mrtral/r,  1  Moo.  0.  C.  433; 
It.  v.  Tniuiiif,  :iO  I,.  J.,  M.  (!.  49,  poxt,  J).  4(»0  ;  hut  sec  H.  v.  Frcctiiati ,  ^i 
('.  hi  v.  '>3I,  coiilni. 

(ffl)  n.  V.  Can-,  Uuxft.  A:  Uy.  19«;  and  hcc  7/  v.  Ar/r/,,  3  Stark.  70.  In 
Jt.  V.  U'liile,  8  ('.  \  I'.  742,  the  <lriver  of  a  coaeh,  who  wn.-.  eni|)loye<l  hy  «>iie 
•if  the  |)r"|»riefor(t,  wa.i  held  to  he  his  servant;  and  sec  R.  v.  Hall;/,  2  .Mon. 
('.  V.  2.'»7  ;  and  A',  v.  Tilr,  30  F,.  J..  M.  V.  142.  whi-rc  the  douhthuj-K'Chte.l 
hy  I.ord  NVensleydale,  in  A*,  v.  Gmnilmdy,  8  ('.  A:  I'.  ()G7,  is  cleared  up. 
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So,  as  we  have  seen,  a  person  employed  to  carry  out 
coals  and  sell  them,  and  who  was  allowed  a  portion  of  the 
profits  for  his  remuneration,  was  held,  by  a  majority  of 
the  jud<i;es,  to  be  a  servant  within  the  meaning-  of  the 
stat.  of  Geo.  8,  althougli  it  was  contended  that  he  was  a 
partner  (/>). 

And  the  cashier  and  collector  of  a  firm,  who  had  in 
addition  to  a  fixed  yearly  salary  a  percentage  on  the 
profits,  but  was  not  liable  for  losses  of  the  firm,  was  held 
to  be  not  the  less  on  that  account  the  servant  of  the  firm, 
and  liable  to  indictment  for  embezzlement  (c). 

And  a  servant,  who  manufactured  an  article  from 
materials  the  property  of  his  master  for  a  customer,  and 
who,  having  received  the  price,  embezzled  the  whole  of  it, 
was  held  to  be  within  the  Act,  although,  by  the  agreement 
between  him  and  his  master,  he  was  to  have  at  the  week's 
end  a  proportion  of  the  price  for  his  work  (d). 

And  it  has  been  held  (r),  that  a  person  employed  by  the 
overseers  to  collect  the  poor-rate  was  properly  described 
as  the  servant  of  the  overseers,  without  mentioning  the 
churchwardens;  and  he  having  embezzled  a  rate  collected 
from  B.,  was  held  properly  convicted  under  the  stat.  of 
Geo.  4. 

A  person  employed  by  the  overseers  of  a  township  as 
their  accountant  and  treasurer,  and  who  received  and  paid 
all  monies  receivable  or  payable  on  their  account,  was  held 
to  be  a  clerk  or  servant  within  39  Geo.  8,  c.  85  (/). 

And  the  treasurer  to  the  guardians  of  the  poor  of 
Birmingham,  who  was  appointed  under  the  stat.  1  &  2 
Will.  4,  c.  Ixvii.jWas  held  to  be  the  servant  of  the  guardians 
within  7  &  8  Geo.  4,  c.  29  {;i). 

And  now  the  Poor  Law  Amendment  Act,  1849  (12  &  18 

(6)  H.  V.  Hurth>i,  lluss.  &  Rv.  139. 

(c)  li.  V.  Mucdnnald,  31  L.  j'.,  M.  C.  67. 

[fi]  It.  V.  J[ii(/i/i)is,  lluss.  1.V:  llv.  14.5. 

(f)  K.  V.  Adii/,  1  Deu.  C.  C.  o71.  Aud  see  Ji.  v.  irard,  Gow,  X.  1".  I!. 
168,  the  case  ot  an  extra  collector  of  poor-rates,  paid  by  a  percentajre  on  iiis 
collection,  who  was  held  to  l)e  a  servant  within  39  Geo.  3,  C.  85. 

(/)  li.  V.  .Srj/drcs,  lluss.  A:  llv.  349. 

(</)   J{.  V.   Il'i/c/t,  2  C.  &  K.  •296. 
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Vict.  I'.  lOliK  in  order  to  avoid  dilVicultii's  that  liad  arisen 
in  descrihinpj  the  cilices  of  such  persons,  lias  provided  hy 
sect.  15 : — 

Collfctors  of  Tliiit  in  respect  nf  any  iiulictnient  m-  otiior  criMiiniil  inoceedinjj.  cvi-rv 

poor  rat«'s  <-ollo<-i(>ri>r  assistant  ovei-sccr  npiMiinte*!  uniicitlie  autlKnity  of  nny  ordiT 

iiml  assistant       „f  (],,,  |.,„,p  j  ,j^y    Coinniissionci's   or  tlio   I'oor  Law   Hoard  (//),  slinll    Ik; 

<lecniiil  anil  taken  toliotlu*  servant  of  the  iniial>itants  of  tiiej)arisli.  vvliose 

money  i>r  other  property  he  shall  1k'  eharped  to  have  emhez/led  or  stolen, 

and  shall  l»esodescrilK'd  ;  and  it  shall  hesiilHcient  to  state  any  such  money 

I'ropi'itv.  iir  property  to  helonj,' tothe  inhahitantsof  sueli  paiish,  without  filenames 

"f  any  such  inhahitants  hointi  sjiecified. 

Superinten-  And  a  superintendent  of  comity  jjolice  has  hecn  held  to 

dent  of  police.    i,p  j^-operly  descrihed  as  the  clerk  and  servant  of  the  chief 

A'.  V.  itaxin:     ^.o,,^,j^i)ie^  appointed  under  '1  \  '.\  Vict.  c.  <>8  (/).     In  that 

case  it  was  the  superintendent's  duty  to  receive  from  the 

constables  monej'  received  hy  them,  and  retiu'ii  to  the 

chief  constable  a  statement  of  such  moneys  ;  and  to  pay 

the  constables'  wages  weekly.  In  practice  he  kept  accounts 

with  the  men.  and  set  off  sums  received  by  them  against 

their  wages,  the  balance  struck  going  over  to  next  account. 

aud  so  on  weekly,  no  money  passing.     A  constable  thus 

accoimted  for  '11.  3.s,  (u/.,  but  the  superintendent  fraiulu- 

Icntly  omitted  that  sum   in   his  account  with  the   chief 

constable,  and  subsequently  denied  its  receipt,      I  If  was. 

nevertheli'ss,  held  to  have  received  it  <<>iisfri(((inli/,  by  the 

mode  in  which  the  accounts  were  kept,  and  convicted  df 

embezzlement. 

r..ui.tj- romt  A  county  court  bailiir  a})pointed  by  the  high  baililY  is 

''"'"'•  rightly  described  as  n  servant  of  the  high  bjiiJitV  (./'). 

Hit  lint  Jhit  it  has  been  held  iliat  the  clerk  of  a  chapelry,  who 

•",'""",'"'"        was  emploved  to  collect  the  sacniment  money  from  the 

|)iiiyi(i  to  '         ^ 

,7()  In  J{.  V.  Cinpniter,  L.  11.,  1  V.  C.  U.  21),  an  assist^mt  (iverseer 
appointed  hy  tiie  inliid)itant.<<  in  vestry  under  •'>!)  (ien.  .'i,  e.  12,  h.  7,  was  lielil 
to  he  prctperly  dcsi  riln-d  as  a  "  spiTHnt  of  the  inhahitants  of  the  jiarish." 
iliis  i".  abo  a  correct  ile.Hcriplioa  of  :in  a>^istant  ovcr>cer  who  has  hecn 
iippointed  hy  a  parish  coinicii  umler  sect,  .'i  of  the  J.ociil  (iovcriiniciit  .\ct, 
ISIM,  and  money  (ollict«-d  hy  him  from  the  ratepayer!*  is  ri;:htly  laid  as  the 
property  of  the  inhahitants:  ]l.  v.  Smnllinnu,  (1H!)7)  1  (l-  J{.  4.  •Srinfi/i. 
the  iippointnu-nt  of  xneh  an  ollicer  under  sort,  h  is  complete  hy  election,  and 
no  (liM-nment  i*  recpiirwl  hevond  a  minute  of  (he  appointment :  J{.  v.  J'ourll, 
(18l)!>i  1  n,  H.  :{>((}. 

(i)  It.  \.  jiiir/ri;  a  Cox.  c.  c.  :w>. 

(jj  Jl    V.    J'timonn,    16  Cox.  ('.  ('.    lOS;    distinj^uisliiug   J{.  v.  Ulovcr,  33 

I,.  J.,  M.  C.  loy. 
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communicants,    was   not   the   servant   of  the  minister, 
churchwardens,  or  poor  of  the  township,  in  which  the 
chapel  was  situate  (/i).      And  that  a  schoohnaster  of  a  "^  sciiool- 
charity  school,  no  part  of  whose  duty  it  was  to  receive  pi'oyed  on  one 
subscriptions,  but  who,  on  one  occasion,  was  requested  by  occasion  by 
the  treasurer  to  receive  a  sum  of  15/.  on  account  of  the 
schools,  did  not  stand  in  such  a  relation  to  the  treasurer 
or  tlie  committee,  as  to  bring  him  within  the  Act  {I). 

And  a  person,  chosen  and  sworn  in  at  a  court-leet  held   nor  person 
by  a  corporation,  as  chamberlain  of  certain  commonable  ,.himiberlMin 
lands,  who  received  no  remuneration,  but  whose  duties  ^"  collect 

money  lor 

were  to  collect  money  from  the  commoners  and  others  commonable 

using  the  commonable  lands,  to  employ  the  money  so    ''      ' 

received  in  keeping  the  lands  in  order,  to  account  at  the 

€nd  of  the  year  to  two  aldermen  of  the  corporation,  and 

to  pa}^  over  any  balance  in  his  hands  to  his  successor, 

was  held  not  to  be  a  servant  within  the  meaning  of  the 

Act  of  Geo.  4  (;«). 

And  a  similar  decision  was  made  in  the  case  of  a  com-  noracommis- 
mission  agent,  who  was  also  paid  a  nominal  salary  of  1/.   i-g^c'^mn^^a 
a  3^ear  («)•     The  prisoner  kept  a  refreshment  house,  and  nominal 
w'as  emi^loyed  bv  the  prosecutors  to  get  orders  for  then-  '      • '     „ 
goods,  collect  the  money,  and  pay  it  over.     He  was  paid 
by  commission.     He  was  to  go  about  among  the  farmers 
to  get  orders,  but  no  definite  time  was  to  be  spent  in  so 
doing,  and  he  was  styled  their  agent  for  the  district.    The 
l)rosecutors  had  a  store  at  B.  under  the  control  of  the 
prisoner,  who  supplied  customers  from  the  stores  pursuant 
to  the  orders  he  obtained.    In  order  to  obtain  the  security 
of  a  guarantee  society  for  the  prisoner's  conduct,  and  in 
compliance  with  their  regulations,  it  was  arranged  that 
the  prosecutors  should  pa}'  the  prisoner  1/.  a  j^ear.     The 
prisoner   having   got   into    arrear    was    treated    by    the 
prosecutors  as  a  debtor  for  the  amount.     Tlie  prisoner 

(k)  M.  V.  Burton,  1  Moo.  C.  C.  237.     It  does  not  appear,  from  the  report, 
who  had  liie  appointment  of  the  clerk. 
{I)  It.  V.  Xvtthtim,  1  :\[oo.  C.  C.  259. 
(»))    WilUatm  V.  aiott,  1  Cr.  k.  M.  675. 
\n)  It.  V.   IValkir,  27  L.  J.,  xM.  C.  207. 
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fniudulentlyappiopiiattHl  money  received  from  customers, 
anil  ^'ave  a  false  account.  It  was  held  that  he  could  not 
hv  convicted  of  emlic/zU'nu'nt,  as  ho  was  not  the  servant 
of  the  prosecutors,  hut  rather  their  agent. 

Attain,  in  a  case  (<>)  in  wiiieh  the  prisoner  was  employed 
to  ohtain  orders  for  the  sale  of  iron  manufactured  hy  the 
prosecutors  in  a  ditlerent  county  and  was  to  receive  a 
conuuission  on  orders  ohtained  hy  him,  hut  was  to  account 
to  the  prosecutors  for  any  money  he  mij^dit  receive,  he 
received  money  for  them  which  he  fraudulently  appro- 
priated :  it  was  held,  that  he  could  not  he  considered  to 
have  heen  the  clerk  or  servant  of  the  prosecutors  or 
emjiloyed  hy  them  in  that  capacity,  hut  was  rather  an 
a<j[t'nt.  However,  in  a  case  (p),  wliicli  occurred  verj'  soon 
afterwards,  in  which  tlie  i)risoner  was  engaged  hy  the 
prosecutor,  a  shirt  manufacturer,  as  a  commercial 
traveller,  paid  hy  commission  and  at  liherty  to  receive 
orders  for  others  than  the  prosecutor,  he  was  held  to  he 
a  servant,  and  not  the  less  so  that  he  was  at  liherty  to 
ohtain  orders  for  several  masters. 

The  distinction  seems  to  he  that  a  traveller  is  under 
orders  to  go  here  and  there;  hut  a  commission  agent  may 
go  where  he  likes.  Wliether  or  not  the  control  necessary 
to  constitute  the  relationship  of  master  and  servant 
existed,  would  he  a  ipiestion  for  the  jury  unless  the 
agreement  was  in  writing,  in  which  case  it  must  he 
construed  l)y  tin;  Court  (({). 

That  the  distinction  ahovi;  pointed  out  is  the  true  one, 
is  shown  ])y  the  case  of  11.  v.  Jioicfrs  (>•)•  The  prisoner 
there  was  permitted  hy  his  employers  to  carry  on  a  retail 


(o)  Ji.  V.  ^fal,.  30  L.  J..  M.  ('.  HI. 

(P)  Ji.  V.  Ti'tr,  :jo  I,.  J..  M.  ('.  IIJ. 

(7)  If  fbe  servant  be  en>;ii;,'ed,  or  liis  duties  defined  by  a  written  instninunt, 
tfiiit  of  eourse  must  be  produced,  and  parol  evidence  is  not  admissible  to  show 
tin-  tennx  of  liirini:  or  (luties  unb  ss  notice  to  produce  lias  been  ;:iven  :  11.  v. 
Cliiptnii,  '.',  (!ox,  r.  ('.  IJCi,  where  I'attcson,  .).,  said  lie  remcmbi'red  two  or 
three  unre|)orteil  cases  tried  at  Warwifk,  one  before  Colerid're,  J.,  in  which 
it  wnjt  held  that  under  such  circumstances  the  ap-eemeiit  must  be  produced. 

(i)  L.  K..  1  f.  V.  \{.  \\  ;  approved  in  Ji.  v.  .V^y/M,  L.  K.,  2  C.  C.  R. 
34  :  and  followed  with  reluctance  in  II.  v.  Ilmrin,  69  \,.  W  Kep.  2."). 
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coal  trade  on  his  own  account,  and  was  employed  by  them,   y/.  v.  noucr.f. 

under  an  agreement  in  writing,  as  their  agent  for  the  sale 

of  coals  on  commission.     He  was  also  to  collect  moneys 

in    connection    with    his    orders,    but    not    to    be    held 

responsible  for  bad  debts,  and  the  commission  not  to  be 

due  till  the  money  had  been  received  by  his  employers, 

he  was  not  to  keep  such  moneys  more  than  a  week,  and 

a  month's  notice  on  either  side  to  be  given  to  terminate 

the  agreement.     He  was  held  not  to  be  a  servant  within 

24  &  25  Vict.  c.  96,  s.  68,  and  Erie,  C.  J.,  said  :— 

'•  The  cases  have  established  that  a  clerk  or  servant  must  be  under  the 
orders  of  his  master  or  employed  to  receive  the  monies  of  his  employer  to 
be  within  the  statute  :  but  if  a  man  be  entrusted  to  get  orders  and  to  receive 
money,  getting  the  orders  when  and  where  he  chooses  and  getting  the 
money  when  and  where  he  chooses,  he  is  not  a  clerk  or  servant  within  the 
statute." 

Again,  where  the  prisoner  was  employed  on  the  j^,  v.  j/«,- 
following  "  Terms  of  employment — He  Joliu  Marshall —  ■^^''"'^'• 
Is.  per  ton  procuration  fee  paj^able  out  of  the  first  pay- 
ment, 4  per  cent,  for  collecting,  and  3r/.  on  the  last 
payment.  Collections  to  be  paid  in  Friday  evening 
before  five,  p.m.,  or  Saturday  before  two,  p.m.,  cash 
orders  Is.  M.  per  ton  "  ;  it  was  held  that  he  was  not  a 
servant,  and  that  the  case  was  within  11.  v.  Bowers  (s). 

A  carrier,  exclusively  employed  between  glove-sewers  Xot  a  carrier 
and  the  manufacturers,  has  been  held  (t)  not  to  be  the  bailee!'*''  '^ 
servant  of  either,  but  a  bailee.    A.  and  B.  were  two  among  i?.  v.  Gihbu. 
other  sewers  of  gloves  residing  at  C,  the  manufacturers 
residing  at  D.    The  prisoner  was  a  carrier  residing  at  C, 
and  was  exclusively  employed  between  the  glove-sewers 
at  C.  and  the  manufacturers  at  D.     The  sewers  were  not 

(s)  E.  V.  MarshctU,  21  L.  T.,  X.  S.  796. 

{t)  R.  V.  Gibbs,  Dears.  C.  C.  445.  He  would  uow  be  iudicted  muler 
24  &  25  Vict.  c.  96,  s.  3,  us  a  fraiiduleut  bailee.  In  It.  v.  Hoarc,  1  Fost. 
&  F.  647,  it  was  held  by  "Wightnian,  J.,  after  consulting  Pollock,  C.  B.,  that 
a  person  who  had  formeihj  been  a  servant,  aud  was  employed  to  collect  debts 
without  remuneration,  aud  who,  under  the  circumstances,  was  not  a  servant, 
could  uot  be  indicted  imder  20  &  21  Vict.  c.  54.  s.  4.  as  a  bailee  ;  as  a  person 
who  received  money  on  behalf  of  another  did  not  thereby  become  a  bailee  of 
the  HKjney,  not  being  bound  to  hand  over  the  particular  sum  which  he  had 
received. 


458  OFFENCES    IIV    Si:itVANTS    AGAINST    Til  K.IK    MASTERS. 

Ji.  V.  <7i/.'5.      known  to  the  nmnufacturers.  Imt  when  a  sower  wanted 
work,  the  jirisoner  ^ave  her  name  and  a  nuinher  to  tlie 
manufacturers,  and  received  from  them  unsewn  glovo^ 
for  her  to  sew.     Each  sewer,  having  her  numher,  sci 
back  hy  the  i)risoner  the  gloves  when  sewn,  with  her  nainr 
pinned  to  the  parcel.    These  parcels  the  prisoner  delivered 
to   the   manufacturers,  and    if  the   parcels  were   found 
correct,  he  received  the  total  amount  due  to  the  sew( 
in  one  sum,  and  fresh  parcels  of  unsewn  gloves.     11 1^ 
duty  tlu'ii  was  to  deliver  to  each  sewer  her  fresh  work, 
and  also  the  money  due  to  her,  deducting  his  chargt  . 
If  any  work  was  missing  the  manufacturer  looked  to  tin 
sewer  if  found,  hut  if  not,  to  the  prisoner  for  it.     Tlic 
prisoner,  according  to  the  course  above  stated,  took  out 
numbers  for  A.  and  B.,  and  having  received  money  for 
both  of  them  from  the  manufacturers,  denied  the  recei]'! 
of  it,  and  applied  it  to  his  own  use.     It  was  held  that  1 
was  not  the  servant  of  either  A.  or  li..  but  merely 
bailee,  and  was  only  guilty  of  a  Itreacli  of  trust,  not  •  > 
embezzlement. 

*2.  //(•  iinist  yert'ire  or  tahw  iiitu  Jiia  ponscsHioii  sm, 
cIkiIIi'I,  iiKiiii'fi  nr  rtiliiahlc  smiritf/.  lor  or  in  f)f  mini,  , 
on  (icroinit  ol  his  iiinstir  or  I'niploi/cr. 

Although  the  words  "  by  virtue  of  his  iMuploynii-nt 
were  designedly  omitted  from  the  Larceny  Act,  IHtJl,  yi 
it    must  still  lie   the  master's  money  which  is  receivt  <! 
by    the    servant,    in    mdcr    to    bring  a  case   williin    tl  >■ 
enactment  (//). 
Receipt  of  The  receipt   of  money  "  on  accounl   of  ""  his  master. 

^!.!!!!!lf""f  means  the  receipt  of  iiKmev  wliicli  ibc  MU-vant  is  bound 

majfhr.  to  account  for  to  bis  master;   and   a   scivant    is  not  the 

less  iiound  to  account  for  money  to  bis  master  mc-rely 
because  the  persons  who  paiti  bini  iIk;  money  knew 
nothing  of  bis  master  (x). 


Ill)  Uliickbiirii.  .T.,  in  II.  v.  Clhim.  L.  U.,  2  C.  C.  11.  '2S, 
'  rj  j{.  V.  o:,/,,  -2  (i.  II.  H.  in. 
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But  the  captain  of  a  barge  who  was  ordered  to  l)rin}j;  Jt-  v.  Cuiimn. 
it  back  empty  from  a  certain  place,  and  forbidden  to  take 
a  particular  cargo,  but  who  nevertheless  loaded  such  a 
cargo  in  the  barge  and  received  the  freight  which  he 
never  accounted  for,  was  held  (//)  not  guilty  of  embezzle- 
ment, because  the  mone}^  was  not  received  by  Jiim  for, 
or  in  the  name  of,  or  on  account  of  his  master.  He  did 
not  profess  to  carr}-  the  cargo  or  receive  the  freight  for 
his  master,  and  the  person  paying  the  money  did  not 
know  for  whom  he  paid  it,  and  the  prisoner  declared 
that  the  barge  came  back  empty. 

So,  too  {z),  it  was  held  that  a  gamekeeper  could  not  be 
convicted  of  embezzling  his  master's  rabbits,  where,  not 
being  authorized  to  take  or  kill  rabbits  for  his  own  use, 
he  took  and  killed  some  wild  rabbits  on  his  master's 
land  and  converted  them  dishonestly  to  his  own  use  by 
selling  them. 

But  if  a  person  be  employed  only  on  one  occasion  to  Servant  em- 
receive  money,  if,  acting  at  that  time  in  the  capacity  of  J^.g^fye  money 
a,  servant,  he  receive  money   and  misappropriate  it,  it  tliough  only" 

.,,,,,,  on  one  occa- 

will  be  embezzlement.  sion. 

Thus,  where  {a)  a  person  employed  by  a  carrier  w^as  on  Spmcerh  case. 
one  occasion  directed  by  his  emploj-er  to  receive  a  sum 
of  2^.,  which  he  did  receive,  but  misappropriated,  he  was 
held  rightly  convicted  of  embezzlement. 

The  prisoner  was  secretary  to  a  mone}'  club.  B}^  the  it.  v.  Tongue. 
rules  he  was  to  make  out  the  promissory  notes  to  be 
signed  by  members  and  their  sureties  to  whom  money 
was  advanced.  He  was  a  member  of  the  committee, 
whose  dut}-  it  w^as  to  inquire  into  the  sufficiency  of  pro- 
posed sureties.  He  was  also  to  summon  special  meetings, 
and  to  countersign  all  cheques  on  the  treasurer.  Mem- 
bers paid  their  instalments  on  club  nights  to  the  stewards 
who  handed  same  over  to  the  treasurer.     In  consequence 

(v)  R.  V.  Ctilhim,  L.  K.,  2  C.  C.  li.  "iS. 

(;)  £.  v.livml,  3  Q.  D.  D.  131. 

{(I)  It.  V.  ISpciiucr,  Kuss.  iSc  Ky.  299  ;  and  see  It.  v.  Httytics,  1  Moo.  C.  C. 
.370;  It.  V.  l^iiiith,  Russ.  \-  Rv."  516.  post,  p.  461  ;  It.  v.  Staiihiinj,  2  Cox, 
C.  C.  272;  M.  v.  U'liuioll,  h  I'ox,  C.  C.  326. 
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Toiigur. 


And  sen  ant 
authorized  to 
nceive 
money  from 
a  particular 
class  of  cus- 
tomers, who 
received 
money  from 
another  class, 
within  the  Ac  t. 

Il'tehfy'' If  riii,f. 


of  doubts  of  the  solvency  of  the  mtikcrs  of  a  particular 
promissory  notts  it  was,  by  tlireetion  of  the  club,  handed 
over  to  the  prisoner  by  the  payee,  the  trustee  of  the 
club,  with  tliret'tions  to  sue  upon  it,  or  to  get  better 
security  for  the  money  advanced.  The  prisoner  employed 
an  attorney,  sued  on  the  note  in  his  own  name,  received 
payment  from  on«'  of  the  makers,  appro[)riated  the  money 
to  iiis  own  use,  denied  the  receipt  of  it,  and  returned  the 
note  to  the  trustee  as  unpaid.  It  was  held  that  the 
duties  of  the  prisoner  as  secretary  were  sutVu-icntly  coj^- 
nate  to  that  of  the  receipt  of  money  for  the  club  to  make 
his  emi)loyment  to  receive  money  in  this  instance  an 
employment  of  him  as  clerk  or  servant,  and  that,  not- 
withstanding he  sued  in  his  own  name  to  get  the  money, 
he  still  received  it  for  and  on  account  of  his  employers, 
and  he  was  convicted  of  embezzlement  under  7  i^'  8 
Geo.  4,  c.  29  (h). 

And  where  a  servant  was  authorized  to  receive  money 
from  a  i)articular  class  of  customers,  but  received  and 
api)ropriated  money  from  others,  it  was  held  that  he 
might  be  convicted  of  embezzlement  (<■). 

And  so  (d)  a  clerk,  who  was  employed  as  evening  col- 
lector to  a  carcase  butcher,  in  which  cai)acity  it  was  his 
duty  to  receive  every  evening  froni  the  porters  employed 
in  the  business  such  monies  as  they  received  from  cus- 
tomers in  the  course  of  the  day,  aiul  pay  the  amount 
over  to  M.  (another  clerk),  but  who  was  not  expected  in 
the  course  of  his  employment  to  receive  money  from 
customers  themselves,  having  called  on  some  debtors  of 
liis  master,  and  received  from  them  a  checpie  which  he 
embezzled,  was  held  to  have  received  it  "  by  virtue  of 
his  employment,"  within    the   meaning   of   the  Act  of 


/'    J{.  V.  Toiif/iir.  W  I,  .1..  M.  ('.  i;». 

(rj  H.  V.  Wtlhiiiiin,  (i  ('.  \  r.  Crjii.  From  thai  report  it  does  not  appear 
that  the  pri«<oner  wii.Hnuthori/ed  to  rneivc  money  at  ail.  Hut  in  It.  v.  HiiHltn, 
7  r.  k  r.  "JSl,  Aldersou,  It.,  put-<  the  de<-ision  on  the  ground  stated  in 
the  text. 

(d)  n.  V.  Ittrrhrti.  Rtiss.  &  Hv.  319  :  hut  see  R.  v.  Thoylni.  1  Moo.  f.  C. 
343. 
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Oeo.  3,      And  a  similar  decision  was  made  in  the  case 

of  a  toll-collector  (e),  who  on  one  occasion  was  ordered  Ji.  v.  Smith. 

to  receive  a  debt  due  to  his  employers,  which  he  received 

and  embezzled,    "  because  though  this  was  out  of  the 

ordinary  course  of  the  prisoner's  employment,   yet   as 

he  was  servant  to  H.  and  J.,  and  in  his  character  of 

servant  to  them  had  submitted  to  be  employed  by  them 

to  receive  the  note  and  monies,  and  had  received  them 

by  virtue  of  his  being  so  employed,  the  case  was  within 

the  statute," 

The  secretary  of  a  benefit  l)uilding  society,  according  M.  v.  Hastie. 

to  the  certified  rules  had  nothing  to  do  with  the  receipt 

of  money  when  paid  off  by  mortgagees,  but  the  rules 

were  not  strictly  followed  and  the  secretary  was  in  the 

habit  of  receivmg  such  monies,   and   on   one  occasion 

embezzled  a  sum  so  paid  to  him.     It  was  held  that  the 

course  of  business  was  evidence  that  in  addition  to  his 

duties  as  secretary  under  the  rules  he  was  employed  by 

the  trustees  as  their  servant  to  receive  the    mortgage 

money,  and  received  it  by  virtue  of  his  employment, 

and  might  be  convicted  of  eml)ezzlement  under  7  &  8 

Geo.  4,  c.  29,  s.  47  (/). 

In  the  following  case  {(j)  it  was  held  that  a  contractor's  Contractor's 
.    .  <•       n  i        j^  1 J        i  1       carman  em- 

carman  receiving  money  tor  the  contractee,  coiucl  not  be  i^ezzlino- 

convicted  upon  an  indictment  which  charged  him  with  l^^^[^^^^'^ 
embezzling  money  belonging  to  the  contractor.  The 
prosecutor  W.  had  contracted  with  the  Great  Northern  mout. 
Eailway  Company  to  find  and  provide  them  with  neces- 
sary horses  and  carmen  for  the  purpose  of  conveying 
and  delivering  to  the  customers  of  the  company  the  coals 
of  the  company  in  their  own  waggons,  and  that  he  or  Jiis 

{e)  It.  V.  Smith,  Russ.  &  Ey.  516.  But  in  Crow's  case,  1  Lew.  88  (2 
Russ.  on  Cr.  444),  which  was  precisely  simih^r,  Lord  W^ensleydale  directed  an 
acquittal,  observing  that  he  had  never  approved  of  the  decision  in  J?,  v.  Smith. 

(/)  Jl.  V.  Hastie,  32  L.  J.,  M.  C.  62.  Of  this  case  it  is  to  be  observed 
that,  altliough  it  occurred  long  after  24  &  25  Vict.  c.  96  came  into  operation, 
the  indictment  appears  to  have  been  framed  on  7  &  8  Geo.  4,  c.  29,  probably 
from  the  thoughtless  use  of  an  obsolete  printed  form. 

((/)  li.  V.  Beaumont,  Dears.  C.  C.  270.  This  case  was  twice  argued  on 
acoduut  of  a  difference  of  opinion  among  the  judges. 


money. 

E.  V.  Beau- 
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liA.Bi-aiiiw.iif.  raniii'u  should,  iliiy  l)v  duv,  duly  (irroioif  for  and  delivor 
to  the  company's  coal-niana^er  all  monies  received  from 
customers  in  payment  for  coals  so  delivered.  By  the 
contract  the  carmen  were  to  ohoy  the  orders  of  the  com- 
pany's c()al-manajj;er  in  all  thinj;s  connected  witli  the 
carrNinti  and  delivery  of  coal  and  receipt  and  payment 
of  money.  The  delivery  notes,  as  well  as  receipted 
invoices  of  the  coals,  were  handed  to  W.'s  carmen,  an(i 
the  former  were  taken  to  his  olVice  to  he  entered  in  his 
hooks  ;  hut  the  invoices  receipted  hy  the  company  werr 
left  with  tlie  customer  on  payment  of  the  amount.  The 
}>risoner  ]^.  was  servant  of  AV.,  and  was  employed  hy 
him  ;is  (Tii-uian  in  tlic  dclivci-y  of  coals  pursuant  to  tl^ 
said  contract,  and  it  was  13. 's  duty  to  pay  over  direct 
to  the  clerks  of  the  company  any  money  he  might 
receive  for  such  coals.  B.  delivered  coals  to  one  of  the 
company's  customers,  and  hrought  the  delivery  order  to 
the  ofilice  to  he  entered.  He  received  for  the  coals 
5/.  10s.,  leaving  the  receipted  invoice  with  the  customei . 
l)ut  converted  the  money  to  his  own  use.  He  was  indicted 
for  emhezzlement  as  servant  of  W.  :  hut  it  was  held  hy 
a  majority  of  the  judges  that  he  could  not  he  convicted, 
as  the  evidence  showed  such  a  privity  as  to  make  him 
the  agent  of  the  company  in  receiving  the  money,  and 
that  the  money  was  not  received  on  account  of  W..  hut 
on  account  of  the  company. 

J.  ,.   ■/•/„„.„  However,  in  a  suhse(iuent  and  very  similar  case  (//)  a 

ditVcrent  decision  was  arrived  at;  hut  li.  v.  Juutidiioiit 
was  not  cited.  11.  was  agent  of  the  Great  Northern 
llailway  Company  at  Jludderslield,  for  the  purpose  of 
carrying  out  goods  to  he  there  delivered  hy  the  company, 
and  employed  his  own  servants,  and  used  his  own  drays 
and  horses,  and  was  answerahle  to  the  company  for 
monies  collected  hy  his  servants  for  the  carriage  of  goods. 
Tlui  prisoner  T.  was  H.'s  servant,  and,  as  such,  it  wa 


l/i)  R.  T.  Thorpr,  Dcant.  \-  15.  fiti'J.      I'lii^  cmm'  wii!.  not  ar^^iU'il  bv  counHcl. 
See  R.  r.  Gale,  2  (i.  IJ.  I».  111. 
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his  duty  to  go  out  with  a  dray,  to  take  with  him  goods,  it.  v.  Thorpe 
and  a  delivery-book  handed  to  him  by  J,  E.,  a  clerk  in 
the  service  of  the  company,  and  to  deliver  the  goods 
according  to  the  directions  contained  in  the  delivery- book, 
and  to  receive  the  amount  of  carriage  therein  specified 
as  due  to  the  company,  and  tlioi  to  accoKut  for  the  sums 
so  received  with  J.  E.  On  several  occasions  T.  took  out 
goods  for  the  company,  and  received  from  the  con- 
signees payments  for  the  carriage  as  in  the  delivery-book, 
amounting  to  6/.,  wdiich  sums  were  paid  to,  and  received 
by  him  as  due  to  the  company  ;  and  the  receipts  were 
given  by  T.  in  the  name  of  the  company.  T.  absconded, 
and  never  paid  these  sums  either  to  J.  E.  or  to  his  master 
H.,  but  H.  paid  up  the  amount  to  the  company  in 
pursuance  of  his  arrangement.  T.  was  indicted  for 
embezzlement  as  tJic  servant  of  H.,  and  convicted,  and 
the  conviction  was  upheld,  as,  although  T.  received  the 
money  "  in  the  name  "  of  the  company,  he  received  it 
"  on  account  "  of  H. 

If  the  money  misappropriated  has  been  received  from   Servant  steai- 
the  master  (i),  or  if  it  has  been  in  his  possession  (j),  the  refeivedfrom 
servant    cannot,    as    we    have    seen,    be    convicted    of  master,  or 
embezzling  it,  hut  should  be  convicted  of  larceny,  which,   been  in  his 
as  we  shall  hereafter  see,  may  now  be  done,  although  F'^'^'^ssion, 

'  -J  '  o       larceny. 

the  prisoner  be  indicted  for  embezzlement.  In  a  case  (k),  ^  y  Butler 
however,  where  it  ap]:)eared  from  the  evidence  that 
the  prosecutors  were  spinners,  and  that  the  prisoner, 
who  was  in  their  employ,  had  been  from  time  to  time 
entrusted  by  them  with  money  for  the  purpose  of  paying 
wages  to  workpeople  ;  and  the  duty  of  the  prisoner  was 

(<)  R.  V.  Hawkins,  1  Den.  C.  C.  584  ;  It.  v.  Beaman,  Carr.  &  M.  595, 
where  a  servant,  sent  with  6s.  to  buy  coals,  pocketed  one,  and  was  convicted 
of  larceny.  It.  v.  Goode,  Carr.  &  M.  582  ;  and  see  It.  v.  Johnson,  21  L.  J., 
M.  C.  32  ;  R.  v.  Cooke,  ante,  p.  437. 

(./)  R.  v.  Murray,  1  Moo.  C.  C.  276,  ante,  p.  445  ;  and  see  R.  v.  Masters 
and  R.  v.  Watts,  ante,  p.  446. 

{Ic)  R.y.  Buthr,  2  Carr.  &  K.  340.  "Wliere  a  servant,  who  was  eniploj'ed 
hy  her  mistress  to  pay  bills,  received  from  lier  money  to  pay  a  bill  of  a  cheese- 
monger, named  Sadler,  and  brought  back  the  bill  with  the  words  '-paid 
Sadler  "  on  it,  which  she  herself  had  written,  having  pocketed  the  money,  she 
was  convicted  of  forgery  :  R.  v.  Houseman,  8  C.  &  1'.  180. 
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Ji.     V.     Until). 


But  it  re- 
ceived from 
third  person. 
thou;;ii 
master's 
agent,  held  to 
be  enibez/.le- 
ment. 

So,  if  serviiiit 
Bent  to  pet 
chan;je  em- 
bezzle the 
chanpe. 


to  keep  an  account  in  a  hook  of  the  monies  whicli  he 
so  received  and  disliursed.  and  the  hook  wlien  produced 
contained  three  entries  made  hy  the  prisoner,  in  each  of 
which  he  charged  liis  employers  witli  more  money  tlian 
he  had  paid  on  their  account,  and  the  hook  had  heen 
hahmced  hy  tlie  prisoner:  hut  there  was  no  evidence- 
that  lie  had  actually  accounted  with  his  employers, 
Wightman,  .).,  stoi)ped  an  indictment  for  larceny, 
ohserving  that,  perhaps  the  prisoner  never  intended  to 
deliver  this  accoimt,  or,  if  he  did,  to  deliver  it  with 
explanations  ;  hut  this  was  no  accountinpj,  and  the 
prisom-r  was  acquitted. 

]iut  if  a  tradesman,  suspecting  his  servant's  honesty, 
<4ve  marked  money  to  a  friend  to  purchase  something  at 
his  shop,  and  the  servant,  instead  of  putting  the  money 
into  the  till  pocket  it,  this  offence  will  he  emhe/zlement  (/). 
If  the  money  has  been  jmt  into  the  till  and  is  abstracted 
thenc(\  it  is  larceny. 

Where  a  servant  is  sent  hy  his  master  to  i^et  change 
for  a  note,  gets  it  and  embezzles  the  rhainir,  he  is  not 
liable  at  common  law  for  atcaliun  that,  but  should  he 
indicted  for  embezzlement,  as  the  master  never  had 
possession  of  the  rlmtKie  {in). 

8.  //'■  iinoit  j'randiilrntlij  vnihczzh'  the  same,  or  noinr  part 
thereof  (n). 

Embezzlement  nuiy  be  defined  as  the  fraudulent 
retention  of  personal  property  of  any  kind  belonging  to 
another  whilst  in  the  course  of  passing  to  the  possession 

(/)  Ji.  V.  Jlfodffr,  Itiis!*.  &  lly.  IGO;  .V.  C.  twin.  li.  v.  Ibihjfg,  2  Lencli. 
10.33.  In  that  case  it  is  said,  "  It  seems  to  be  the  opinion  of  the  judpi'.s  that 
the  (ttjit.  .'J9  (reo.  ;j,  e.  8.'»,  did  not  apply  to  cases  whiili  are  lareeny  at  eommon 
law."  In  Kuss.  on  (-'rimes,  v<i].  ii.,  |).  IIG,  4th  edit.,  it  is  said  that  the  enact- 
nu-nt  ol  the  new  stat.  like  the  reiiealed  st4it.  ha.s  the  effect,  it  sliouhl  se<-m,  of 
constituting  the  otft  nee  des<ritie<l  in  it  a  larceny.  R.  v.  Jlfr/(/ix  was  followed 
in  J{.  V.  (J, II,  1  Hears.  ('.  C.  2S'.». 

(in)  R.  V.  Snllrun,  1  Mcm>.  C.  C  120;  R.  v.  T/ioman,'.)  C.  &  1'.  741  ;  R.  v. 
Rei/no/i/t,  2  fox,  f.  ('.  170.  If  he  steal  l/if  iioir  it  is  larceny,  as  he  only  had 
the  cii»lndy,  not  the  |K).Hsession  of  Ihal:  ]tii*»ii  ra*c,  atilr,  p.  429 ;  R.  v.  Athiimon, 
1  l^ai  h,  (;.  (;.  :W1  ;  and  se«'  R  v.  n'alth,  4  Taunt.  2.')S  ;  R.  v.  Ooode,  Carr. 
Si  M.  •■>H2  ;  R.  V.  fimilli,  1  Carr.  k  K.  423;  R.  v.  Jo/ni»oi,,  21  I,.  .1..  M.  ('.  :i'2. 

(h)  The  embezzlement  need  not  tJike  place  whilxt  servant,  if  the  tircipf 
were  wliiUt  servant  :  R.  v.  Lorrlt,  2  M.  vV  llob.  236. 
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of  the  owner.  It  is  not  sufficient,  however,  in  support 
of  a  charge  of  embezzlement,  to  prove  a  mere  receipt, 
and  non-payment  over  of  money  that  is  a  mere  matter  of 
account.  A  positive  refusal  to  account  must  be  shown  {o). 
Thus,  where  {p)  a  man  gave  money  to  his  servant  to  pay 
taxes,  and  the  only  evidence  of  embezzlement  was  that 
the  collector  had  never  received  the  money,  it  was  held 
that  the  servant  could  not  be  convicted  of  embezzlement. 
So,  where  (q)  the  clerk  to  the  proprietors  of  a  coach, 
whose  duty  it  was  to  receive  money  for  passengers,  &c., 
enter  the  sums  in  a  book,  and  remit  the  money  weekly 
to  his  employers,  duly  charged  himself  in  his  book  with 
all  sums  received,  but  did  not  remit  the  money  to  his 
employers,  as  he  ought  to  have  done,  it  was  held  that 
he  could  not  be  convicted  of  embezzlement. 

And  in  B.  v.  Jones  (r)  it  was  held  that  a  clerk  who 
had  merely  omitted  to  enter  in  Jiis  book  a  sum  of  money 
which  he  had  received  could  not  be  convicted  of  em- 
bezzlement, as  it  did  not  appear  that  he  had  denied  the 
receipt  of  it,  or  gave  any  false  account  respecting  it. 

But  if  he  had  rendered  an  account,  in  which  the  sums 
received  were  omitted,  that  would  be  evidence  of  embezzle- 
ment (s).      And  it  was  held  by  Coleridge,  J.  (0,  that  a 


Refusal  to 
account  must 
be  sliown. 

J{.  V.  Smith. 


It.  V.  Ilodyson. 


Mere  omission 
to  account  no 
embezzlument. 


A  liter,  of 
account  con- 
taining 
omission. 


(o)  In  addition  to  the  cases  cited  in  the  text  in  support  of  this  position,  tlie 
case  of  R.  v.  Taylor,  3  B.  &  P.  596,  may  be  referred  to.  lu  that  case  it  was 
held  that  the  offence  was  completed  in  the  county  in  whicli  the  clerk  refused 
to  account ;  and,  accordinffly,  that  he  might  be  indicted  and  tried  in  that 
county,  though  he  received  the  money  in  another  county.  Xow  he  may  be 
indicted  in  either,  7  Geo.  4,  c.  64,  s.  12  ;  and  see  li.  v.  Hohson,  Russ.  &  R. 
56  :  M.  V.  Miodoclc,  21  L.  J.,  M.  C.  22;  E.  v.  lioi/ers,  3  Q.  B.  D.  28. 

[p)  B.  V.  Smith,  Russ.  &  Ry.  267. 

[q)  It.  V.  Hodgson,  3  C.  &  P".  422  ;  but  see  R.  v.  Jackson,  1  C.  &  K.  384  ; 
and  R.  v.  BiitUr.  2  C.  &  K.  340,  ante,  p.  463 ;  see,  however,  R.  v.  Grove, 
post,  p.  467.  In  R.  v.  Lister,  26  L.  J.,  M.  C.  26,  Pollock,  C.  B.,  said,  "  I 
entirely  dissent  from  the  dictum  of  Yaughan,  B.,  in  R.  v.  Hodgson.''^ 

()•)  7  C.  &:  P.  833  ;  and  see  another  case  agaiust  the  same  person,  7  C.  &:  P. 
834.  Making  a  false  entrv  woidd  be  evidence  of  embezzlement,  Re  Windsor, 
34  L.  J.,  M.  C.  163. 

(*)  R.  V.  Creed,  1  Carr.  k  K.  63.  See  R.  v.  Butler,  2  C.  &  K.  340,  am'c, 
p.  463,  a  case  where  a  servant  had  made  up  his  accoimt,  but  had  never 
delivered  it ;  and  it  was  held  no  accounting. 

(0  It.  V.  Jackson,  1  Carr.  k  K.  384.  In  It.  v.  Wortlcy,  21  L.  J.,  :M.  C. 
44,  Lord  Campbell  said,  "  There  are  many  authorities  which  show  that  the 
denial  of  the  receipt  of  the  money  by  the  prisoner  constituted  au  embezzlenu'nt." 
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^yiIful  omis-      l)ftker's  servant,  whose  duty  it  was,  on  the   evening  of 

.iiibo/zUment.   evei'v  day  to  render  an  account  of  all  the  monies  received 

during  the  day  for  his  master,  and  immodiattdy  pay  over 

the  amount.  havin<;  iiilndli/  Dinitfrd  to  account,  niip;lit  he 

convicted   of  emhozzlement,  as    sucli  an  omission    was 

Ix»aving  ((luivalont  to  a  denial  of  the  receipt  of  the  mone}'.     And 

situation  and  i  ^        r  i  i  i    •  •  i    i 

a!)scondin<r.  ^vhere  [It)  a  female  servant  was  sent  to  receive  rent  due 
n.  V.  Uii-  to  her  master,  received  the  rent  and  went  oflf  to  Ireland, 
"""**  it  was  held,  hv  the  same  learned  jud;j;e,  that  the  circum- 

stance of  her  qiiittiiifi  lirr  place  and  <i<nu<i  of  to  Irelaud 
was  cvidrnrc  from  which  a  jury  mijjjht  infer  that  she 
intended  to  appropriate  the  money,  and  she  was  found 

Entry  in  >.iif  So  in  a  case(r^  in  which  it  ap])eared  to  he  the  duty  of 

attountin-:  L.,  tlie  prisoner,  to  receive  remittances  from  customers 
where  duty  t..    f,,^.  ],j^  master,  to  enter  the  amounts  received  in  a  cash- 

I  nter  m 

nil.  hook,  to  furnish  an   extract   from  the  cash-hook   to  the 


~>v 


A'.  V.  Listrr.  cashier,  also  to  enter  the  amount  to  his  master's  credit 
in  a  hanker's  hook,  and  to  pay  the  amount  with  others, 
from  time  to  time  into  the  bank,  and  also  to  enter  each 
amount  in  his  master's  ledger  to  the  credit  of  the  customer 
who  paid  it.  Having  received  a  sum  of  money  from  a 
customer,  L.  did  not  enter  it  in  the  cash-hook,  or  in  the 
extract  furnished  to  the  cashier,  or  in  the  hanker's  hook, 
or  pay  the  amount  into  the  bank  for  his  master,  hut  he 
did  enter  it  in  the  ledger  to  the  credit  of  the  customer. 
He  was  nevertheless  held  to  have  been  rightly  con- 
victed of  embezzlement,  and  it  was  also  held  that  the 
making  the  entry  in  tlic  Indgti-  did  not  exempt  him  from 
pMnishun'Ut. 

And  wjif'r(!  an  assistant  overseen-  who  collected  poor- 
rates  entered  money  received  in  a  book,  charging  himself 
willi    it,    but   omitted   to    pay    it    into    tiie    baiilv    to    tin; 

'«1  /.:.  V.  U\ll„im.s,  -,  V.  k  V.  :i3.s. 

\t\  R.  V.  Li»tei\  20  L.  J..  M.  (;.  20.  In  U.  v.  1irU>,  1  Hell,  ('.  C.  90,  it 
wns  field  tlint  n  niiller'H  fcirenian.  who  had  Miithoiity  to  Hell  flour  and  enter  the 
wile  in  n  Ifonk,  eonid  not  ho  ronvieted  of  Inrrrni/  ot  t-nrnv  Jloiir  wliirh  he  Rold 
■without  entering;  the  sale  in  n  hook,  hut  --liniili]  li:i\i'  Ikih  indicfcd  for 
finbtzzlrmenl  of  the  money  received  for  it. 
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overseer's  account,  he  ^Yas  held  to  be  rightly  convicted 

of  embezzlement  (ir). 

But  where  a  servant,  having  received  money  admitted  Promise  to 

the  receipt,  and  ))romised  to  account,  hut  did  not  do  so,  it  ^'^'^P™*'  ^^\ 
L    '  J.  '  '         omission  to  do 

was  held  by  Erskine,  J.  (x),  that  he  could  not   be  con-  so,  noem- 
victed  of  embezzlement.     In  that  case,  the  collector  of 

,  .  ,.  ,  .     Ji.  y.  Creed. 

a  water  company,  as  was  his  practice,  gave  the  turncock 
three  receipts  for  water  rate,  desiring  him  co  receive  the 
amounts.  He  received  the  money,  and,  when  asked, 
admitted  that  he  had  done  so,  and  said  he  would  pay 
it  over  on  Monday,  but  absconded. 

And  where  0/)  the  master  of  a  coal  ship  retained  part  claim  of  right 
of  the  freight  received  for  carriage  of  coals,  clalminfj  a  j'Jj"^™  ^^^^'^' 
right  to  do  so  according  to  a  recognized  custom  between  j>  ^.  xorman. 
owners  and  captains  in  the  course  of  business,  Cresswell, 
J.,  held  that  he  could  not  be  convicted  of  embezzlement. 

In  support  of  an  indictment  for  embezzlement,  it  is,  in  Emhezzle- 

1  ,  J.1      i  •/?  1  ment  oi  some 

general,  necessary  to  prove  that  soine  spt'crnc  sum  nas  gp/,/.; fie  sum 
been  embezzled.     But  in  one  case,  that  rule  appears  to  ™»^t  be 

.  proved. 

have   been  relaxed  (^).      In  that  case  the  prisoner  was    „       ^ 

^   '  '-  Ji.  \.  Grove. 

cashier  in  a  bank.  His  duty  was  to  take  charge  of  the 
cash,  and  when  any  payment  was  made  into  the  bank,  in 
money  and  paper,  the  course  was  for  him  to  hand  over 
the  paper  to  a  clerk,  and  to  enter  the  cash  received  in  a 
book,  kept  by  himself,  called  the  "money-book."  It  was 
also  his  duty  at  the  close  of  each  day,  to  see  that  the 
cash  in  hand  agreed  with  the  "money-book,"  and  to 
strike  a  balance  denoting  the  sum  in  cash  which  he  had 
in  his  charge,  and  which  ought  to  have  been  kept  either 
in  a  drawer  in  the  counter,  of  which  he  had  the  key,  or 
in  a  box  in  the  banking-house,  of  which  also  he  had  the 
ke3^  One  day  the  cash  in  the  money-book,  at  the  close 
of  business,  was  1,762/.,  which  was  duly  carried  forward, 
and  formed  the  first  item  in  the   next   day's  account. 


(«■)  R.  V.  GuMer,  30  L.  J.,  M.  C.  34. 
{x)  It.  V.  Creed,  1  Carr.  k.  K.  63. 
(y)  R.  V.  Xorman,  Carr.  A:  M.  oOl. 
{z)  R.  V.  Grove,  7  C.  &  V.  63.5. 
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Ji.  V.  Oiof.  0\\  the  liiltur  day,  at  the  close  of  business,  the  prisoner 
made  the  balance  in  the  money-book  1.30!)/.,  which 
amount  he  ouf^ht  to  have  in  one  or  other  of  the  above- 
named  places  of  deposit.  Upon  examination,  however, 
it  was  found  that,  instead  of  l,:iO!)/,,  the  prisoner  had 
only  34;")/.,  leaving  a  deficiency  of  1)(»  t/.  The  prisoner, 
who  admittrd  tliat  he  was  short  a])Out  SIOO/.,  was  indicted 
for  embezzling  "  money  to  a  large  amount,  to  wit, 
500/."  The  only  witness  against  the  prisoner  was  the 
partner  in  the  bank,  who  discovered  the  delinquency, 
and  who  could  not  say  when  the  money  had  been  pur- 
loined, from  what  persons  it  had  been  received,  what  sort 
of  money  had  been  abstracted,  or  whether  from  the  till,  or 
upon  the  receipt  from  customers.  The  jury  found  the 
prisoner  guilty  of  embezzlement  to  the  amount  charged, 
and,  after  argument  and  consideral)le  doubt,  eight  judges, 
against  seven,  held  that  there  was  suthcient  evidence  to 
go  to  the  jury  of  the  prisoner  having  received  certain 
monies  on  a  particular  day,  and  for  them  to  find  that  he 

R.  V.  joiuK.  embezzled  the  sum  mentioned  in  the  indictment.  How- 
ever, in  a  subsequent  case  (a),  where  a  shopman  was 
indicted  for  embezzlement,  and  the  counsel  for  the 
prosecution  offered  to  prove  that  there  was  a  deficiency 
in  th((  i)risoner's  accounts,  but  said  that  there  was  no 
proof  of  the  embezzlement  of  any  particular  sum,  and 
cited  /»'.  V.  Cirorr,  Alderson.  11.,  diioctcd  an  acquittal, 
saying,  that — 

'•  Wlmtevor  (lifforenco  of  opinion  flioiv  iniRlit  ]>c  in  tlic  cjjso  of  //.  v. 
drurr,  prwecdtMl  more  upon  tlic  pcculiai  facts  of  that  case  than  upon 
tlic  law.  It  is  not  snrticii'nt  to  i)rovo.  nt  tin-  trial,  a  K<?neial  di'tiiii-noy 
in  a'connf.  ."^umc  spccitir  sum  must  be  piovoti  to  In;  emliczzlod,  in  like 
manner  ns  in  larceny  s«imc  partici:lar  article  must  Ikj  prove<l  to  have 
iK'cn  stolen." 

R.  V.  >;,„),.  And  tigaiii,  in  a  case  (/>)  wliere  it  was  the  duty  of  a 

"""*■  clerk  and  traveller  to  receive  money  for  his  employer, 


[11/  It.  V.  Jonm,  8  f*.  &  V.  288.  Of  tills  ra«c  it  iiiiiy  be  remarked  that 
.Mflerson,  H.,  was  one  of  the  (wven  di.sscntirnt  judgrs  in  li.  v.  (frorr,  nn«l  in 
(irore'n  caur  tiu-re  wnn  an  nthnission,  whieli  in  this  riusr  there  was  not. 

(/»)   R.  T.  Chapman,  1  ('.  A:  K.  110;  K.  v.   irrlrh,2  V.ic  K.  290. 
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pay  wages  out  of  it,  and  make  entries  of  all  monies 
received  and  paid  in  a  book,  and  to  enter  the  weekly 
totals  of  receipts  and  payments  in  another  book,  upon 
which  last  book  he,  from  time  to  time,  paid  over  balances 
to  his  employer.  The  clerk,  having  entries  in  the  first 
book  amounting  to  251.,  entered  them  in  the  second  as 
35L,  and  two  months  afterwards,  in  accounting  with  his 
master,  made  his  balance  10/.  too  little  by  these  means, 
and  paid  it  over  accordingly.  On  this  evidence  he  was 
indicted  for  embezzling  the  10/.,  but  Williams,  J.,  asked 
the  counsel  for  the  prosecution,  "  Can  you  show  any 
precise  sum  received  b}'  the  prisoner,  on  account  of  his 
master,  and  the  whole  or  part  of  that  very  sum  appro- 
priated b}'  him  to  his  own  use?"  And  in  the  absence 
of  such  evidence,  directed  an  acquittal. 

However,  in  the  following  case  (c),  Erie,  C.  J.,  allowed  jl  v.  lam- 
a  prisoner  to  be  convicted  without  such  sj)ecific  proof.  '^'  ' 
L.  was  indicted  for  embezzling  the  sum  of  270/.,  part  of 
a  sum  of  2,783/.  7s.  9(/.,  which  he  had  received  on 
account  of  the  Receiver-General  to  her  Majesty's 
Customs.  L.  was  assistant  teller  to  the  Customs.  It 
was  his  duty  to  receive  money  from  merchants  and 
others  who  had  to  pay  money  to  the  Eeceiver-General 
and  enter  such  receipts  in  a  cash-book.  He  had  also,  in 
the  course  of  his  employment,  to  make  certain  payments 
and  enter  them  on  the  other  side  of  the  same  book,  and 
balance  the  amounts  each  day,  paying  over  so  much  of 
the  surplus  as  was  in  notes  to  a  superior  officer  and 
retaining  the  cash,  which  was  carried  to  the  next  day's 
account.  "When  he  paid  over  the  notes  it  was  his  duty 
to  give  the  same  officer  a  memorandum  of  the  receipts 
and  disbursements  of  the  day.  One  day  he  was  ordered, 
about  eleven  o'clock,  to  make  up  his  accounts,  but 
continued  to  receive  mone}'  until  two,  when  he  left  the 
office  and  did  not  return.  His  desk  and  books  were  then 
examined,    and   in  the   latter   were   found,    entered   as 

(r)  It.  v.  Ltimlert,  2  Cox,  C.  C.  309  ;  aud  see  E.  v.  Moah,  Dears.  C.  C. 
626,  posit,  p.  480. 
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R.  X.  l.,i,u- 
htrt. 


received,  seveml  sums.  amoniitin}]j  to  2,783/.  Ik.  \hL  ;  aiui 
on  the  other  side  paynu'iits.  iimountin^,'  to  \'MM.  Ills-.  3(/. 
The  biiliuice  found,  which  ou<^ht  to  have  been 
2,»)r)2/.  14s.  (\,l.,  was  270/.  short.  The  whole  of  tho 
money  was  received  l)etween  ten  and  two  o'clock  on  tluit 
day.  On  the  part  of  tho  prisoner  it  was  contended,  that 
he  could  not  he  convicted  of  embezzlement  as  there  was 
no  evidence  showing  the  appropriation  of  any  particular 
sum  received  from  any  one  person,  lint  Erie,  C.  J., 
said, — 

"  I  think  the  offence  is  sufficiently  made  out  within  the  meaning  of  tlic 
statute (</).  if  the  jury  are  satisfied  that  the  prisoner  received  in  the 
afr>rregate  tlie  amount  with  wliich  he  appears  to  have  charged  himself, 
and  that  he  abscoiuled,  or  refused,  when  called  upon,  to  account,  leaving 
a  portion  of  the  gross  sum  deficient.  There  would  he  a  constant  failure 
of  justice  if  I  were  to  decide  otherwise,  since  it  is  impossihle,  in  cases 
like  the  present,  where  a  nundjer  of  different  amounts  of  money  have 
been  received,  to  specify  which  sum  or  sums,  or  the  parts  of  which  sum  or 
sums,  have  been  embezzled." 


R.  \.  /fa'i. 


No  objc'itioii 
that  niiintfr 
had  no  right 
to  th«'  iiii-nf} . 
it  rf(*iTi<l  oil 
hiw  ncL'ouiit. 


Enibe//1<- 
mcnt  hy 
wcretan-  of 
wK-icty  not 
enrolled. 

IC.  T.  /{all. 


Where  a  clerk  received  si.K  bank-notes,  on  his  nuister's 
account,  in  payment  of  a  particular  debt,  and  made  an 
entry  in  his  master's  book  of  a  smaller  sum  as  received, 
but  afterwards  paid  over  to  his  master  the  identical  notes 
vhich  he  had  received,  applying  them,  in  his  account,  to 
another  del)t  received  by  him  for  his  master,  he  was  held 
to  have  been  rightly  convicted  of  embezzlement  in  respect 

of  tlirse  si.r  llnti-s  (/'). 

It  is,  however,  no  objection  to  an  indictment  for 
embezzlement  that  the  master  had  no  right  to  the 
money :  if  it  be  received  by  the  clerk  or  servant  by 
virtue  of  his  employment  and  on  account  of  his  master, 
it  will  be  sutlicient  (./ ). 

.\nd  it  has  been  held  to  lie  eml»ezzlement  in  tho 
secretary  of  a  society  fraudulently  to  withhold  money 
received  from  a  member  to  be  paid  over  to  the  trustees ; 

'flj  It  ilofn  not  n]>|>i>ur  from  the  nport  whither  I,.  w;is  indictt-d  under 
7  &  H  Geo.  I,  or  2  Will.  4,  c.  4  ;  hut  niont  probniily  the/"//r»-. 

(r)  Ji.  V,  Jfii/t,  ;]  .St4irk.  fi"  ;   Husk.  A:  Uy.  463.     Such  a  case  lut  this  in  not 
Terv  likely  to  occur  ngnin  ninro  24  &  2o  Vict.  c.  UG,  b.  71,  pout,  p.  472. 
/;   J{.  V.  Itranill,  1  C.  A:   1'.  4. .4. 
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and  that  he  might  be  stated  to  be  the  clerk  and  servant 
of  the  trustees,  and  the  money  might  be  stated  to   be     - 
their  property,  tlioiujh  the  societij  icas  not  enrolled,  and 
though  the  money  ought  in  the  ordinary  course,  to  have 
been  received    by  a   steward  (//).     However,  in  another  Clerk  of 
case,  where  a  society,  in  consequence  of  administering  to  ,'.;innot  be^*^  "^ 
its  members  an  unlawful  oath,  was  an  unlawful  combina-  'onvictod  of 
tion  and  confederacy  under  the  stats.  39  Geo.  8,  c.  79  ment. 
and  57  Geo.  3,  c.  19,  s.  25,  it  was  held  that  a  person  it.  v.  Hunt. 
charged  with  embezzlement  as  clerk  and  servant  to  such 
society  could  not  be  convicted  (//). 

A  receipt  or  any  other  unstamped  instrument  which   Unstamped 
from  not  being  duly  stamped  is  inadmissible  as  evidence  '*^'^^'i''^- 
in  civil  proceedings,  is  nevertheless  available  as  evidence 
in  criminal  proceedings  («)• 

A  person  who  receives  goods,  &c.,  knowing  them  to  ludictmeut 
have  been  emhezzled,  may  be  convicted    on    a   common  ^"fehyrs. 
indictment  charging  him  as  a  receiver  of  stolen  goods.  ^.  y.  Pramp- 
Therefore,  where  W.  and  T.  were  charged  on  an  indict-   '""■ 
ment,  first,  with  enihezzluuj  certain  oats,  secondly,  with 
being  servants  of  A.  B.  and  stealing  his  oats,  and  there 
was  a  fourth  count  charging  F.  with  receiving  certain  oats 
feloniously  stolen,  knowing  them  to  have  been  feloniously 
stolen ;  and  the  jury  found  W.  guilty  on  the  first  count 
of  embezzlement,  acquitted  T.  and  found  F.  guilty  on 
the  fourth  count  of  receiving,  the  conviction  was  held  to 
be   good;    and   Pollock,   C.    B.,   said,   "It   seems   very 
likely   that   the    statute    provided    that    embezzlement 
should  be  deemed  stealing  for  the  express  purpose  of 
providing  for  the  case  of  receivers,  there  being  no  statute 
in  terms  applicable  to  receiving  goods  knowing  them  to 
have  been  embezzled  "  (j). 


{ff)  It.  V.  Hall,  1  Moo.  C.  C.  474.  And  before  trades  unions  were  legalized 
it  was  held  that  the  servant  of  a  trades  union  might  be  convicted  of  embez/liug 
the  funds  of  the  society,  although  some  of  its  rules  were  void  as  beiug  in 
restraint  of  trade,  R.  v.  Stabler,  L.  11.,  1  C.  C.  E.  230. 

(/()  11.  V.  Hunt,  8  C.  k  V.  642. 

(0   Stamp  Act,  1891  (.54  &  oo  Vict.  c.  39),  s.  14  (4). 

{})  It.  V.  Frmiiptoii.  27  L.  J.,  M.  C.  229.     See  24  &  25  Vict.  c.  96,  s.  91. 
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riuco  of  trill'.  \\  here  a  country  Inivcllcr,  whose  (hity  it  \v;is  to  collect 
A'.  \.  /;<«/»•/.«.  oulstHn(lin{^  iiecounts  iiiul  remit  the  money  "  at  once  "  to 
his  employers  in  MitUliesex,  collected  an  account  at  York 
^Yhich  he  never  remitted,  but  subsequently  sent  from 
Doncaster  to  his  employers,  and  they  received  in  Middle- 
sex, a  letter  which  the  jury  found  amounted  to  a  denial 
of  the  receipt  of  the  money  at  York.  It  was  held  that 
he  mij^ht  be  tried  at  the  Middlesex  sessions  {k). 
R.  V.  Trrad-  But  where  it  was  the  duty  of  a  commercial  traveller  to 

^"'''^  remit  daily  to  his  employers  the  monies  wliic-h  he  col- 

lected, and  on  the  1st  and  liud  of  Miiicli  he  collected  at 
Newark  two  sums  which  he  did  not  account  for  :  there 
was  no  evidence  that  he  returned  to  Grantham  where  he 
resided  on  either  of  those  days ;  in  the  first  week  of 
April  his  employer  went  to  G.  and  saw'  him  and  taxed 
him  with  receiving  monies  and  not  accounting  for  them  ; 
whereupon  he  handed  to  his  employer  a  list  of  monies 
received  and  not  accounted  for,  including  the  above  two 
sums.  It  was  held  that  there  was  no  evidence  of 
embezzlement  within  the  borough  of  G.,  and  that  he 
could  not  be  tried  at  (i.  (piarter  sessions  (/). 

Indr'tmknt  (///). 

liy  the  Larceny  Act,  IHOl  (24  ifc  'i.^  Vict.  c.  96),  s.  71, 
for  preventing  dilHculties  in  the  prosecution  of  offenders 
in  imy  case  of  embezzlement,  fraudulent  application  or 
disposition  hereinbefore  mentioned,  it  is  enacted,  that — 

Tlin-o  di.Htinct  "  li  mIih!!  1)u  lawful  to  charpc  in  tlic  in<lioliiient  ami  pnicee*!  aK'ainst 

iict-t  of  rtii-  tliu  ofliMiilrr  fur  any  niunbur  of  distinct  act,s   of  citilnzzlenient,  or  of 

lip/zlcnunt  fraudulent  a|i|>Iiration  or  diHpoHition,  not  cxooedinp  tlirce  («).  which  may 

Ilia)  iMMhiirRW.  |,;^vc  liccn  comniittcd  hy  him  apiinst  Her  Majisly  or  ajrainst  the  sanu' 

iu'lii  tiiH'iit  maiiter  or  employer  within  the  space  of  nix  nionthH  from  the  firnt   to 

Ik)   R.  T.  Rm,rr»,  3  (J.  H.  I).  'IH. 
/)   R.  T.   Trrmiynld.  IM  L.  J..  M.  C.   10'2. 

\m)  Tho  inriirtinrnt  tiuitt  nlli';r<'  tlint  ilu'  Koods  enihrzzlct!  were  thenrojwrty 
•if  the  miiMer;  /.•.  v.  .}f-(;,n/f.,;  3  H.  \-  1*.  106;  R.  v.  Johuion,  3  M.  v^-  S. 
.').19  ;   we  R.  v.  Mmih,  l)ear!<.  V.  C.  O'Jfi. 

{«)  Sw  R.  V.  Itallt,  I,.  U.,  I  f.  ('.  |{.  328,  where  ])ri.H(mer  wii»  to  nccount 
wcfrkiy  for  uninll  unmn  reeeivctl  durin^f  the  week,  ami  he  wn.M  hold  rightly 
r(inrietc<i  of  otnhezzling  Tnrinufmmall  Numa  received  in  tlireo  connccutivo  weeks. 
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the   last  of   such   acts  (^o)  :   and  in  every  such  indictment,  where  the    As  to  iille"-a- 

offencc  shall  relate  to  any  money  or  any  valuable  security,  it  shall  be    tion  and  proof 

sulttcient  to  allege  the  embezzlement  or  fraudulent  application  or  disposi-    '^^  t''^ 

tion  to  be  of  money,  without  specifying  any  particular  coin  or  valuable    ^]^"^^^7  , 

security  ;  and  such  allegation,  so  far  as  regards  the  description  of  the 

propeity,  shall   be   sustained   if  the  offender  shall  be   proved   to  have 

embezzled   or   fraudulently   applied    or   disposed    of    any    amount  (/;), 

although  the  particular  species  of  coin  or  valuable  security  of  which  such 

amount  was  composed  shall  not  be  proved  ;  or  if  he  shall  be  proved  to 

have  embezzled  or  fraudulenth^  applied  or  disposed  of  any  piece  of  coin 

or  anj^  valuable  security,  or  any  portion  of  the  value  thereof,  although 

such  piece  of  coin  or  valuable  securitj^  may  have  been  delivered  to  him 

in  order  that  some  part  of  the  value  thereof  should  be  returned  to  the 

party  delivering  the  same  or  to  some  other  person,  and  such  part  shall 

have  been  returned  accordingly." 


This  provision  was  intended  to  remove  considerable 
difficulties  which  formerly  beset  a  prosecutor,  and  often 
prevented  a  prosecution  under  the  repealed  statute.  It 
was  found,  however,  on  the  other  hand,  that  it  frequently 
caused  great  hardships  to  prisoners,  who,  from  the 
general  mode  in  which  indictments  are  framed  under  it, 
could  not  obtain  any  satisfactory  information  as  to  the 
specific  charges  made  against  them  (7).  To  remedy  this 
evil,  it  has  become  the  practice  for  judges,  on  motion 
supported  by  affidavit  (r),  to  grant  an  order  for  par- 
ticulars, which  ought  at  least  to  contain  the  names  of 
the  persons  from  whom  the  sums  of  money  are  alleged 
to  have  been  received  (s). 

And  it  was  held  (t),  that  if  a  servant  was  indicted  under 
the  Act  of  Geo.  4,  for  embezzlement,  and  the  indict- 
ment contained  only  one  count,  charging  the  receipt  of 
a  gross  sum  on  a  particular  day,  if  it  turned  out  that  the 

(0)  And  see  24  &  25  Vict.  c.  96.  s.  5.  aute,  p.  442. 

(p)  But  if  the  prisouer  has  received  a  cheque  and  there  is  no  evidence  that 
it  has  been  converted  into  money,  he  cannot  be  convicted  of  embezzling  inoiiri/. 
R.  v.  Kceua,  L.  IL,  1  C.  C.  K."ll3. 

{q)  It  IS  conceived  that  this  observation  applies  ■with  twofold  force  since 
24  ^-  2o  Vict.  c.  yG,  s.  12.  post,  p.  474. 

(r)  The  affidavit  should  state  that  the  prisoner  does  not  know  the  charges 
intended  to  be  brought  against  him,  that  it  is  necessary  for  his  defence  to 
be  furnished  with  the  particular  charges,  and  that  he  has  applied  to  the 
prostcutor  for  a  particular  and  been  refused,  see  2  Euss.  on  Crimes,  872.  note, 
6th  edit. 

(.V     U.  v.  Ilodi/xou.  3  C.  &  r.  422  :  IL  v.  Boot>imau.  h  C.  &  P.  300. 

(r    U.  V.   ll'illiamti,  6  C.  &  1'.  626. 


Object  of 
that  Act. 


Particulars. 


Prosecutor 
confined  to 
one  sura 
where  gross 
sum  charged 
and  several 
sums  prored. 
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Thrw  counts 
advisable. 


R.  V.  /'/(.. 
chatf. 


R.  V.  X,.nki. 


24  k  Ih  Vi.  t. 
c.  96,  8.  72. 


money  wns  received  in  different  sums  on  different  days, 
the  prosecutor  must  make  Ills  election  and  coiiliiie  him- 
self to  one  sum  iind  one  diiy. 

In  an  indictment  under  this  section  it  is  the  safest 
course  to  havi'  three  sei>arate  counts,  each  of  the  two 
last  of  which  should  aver  that  the  monej*  was  not  only 
received,  but  embezzled  within  six  months  from  the  day 
mentioned  in  the  first  count.  Where  an  indictment 
contained  only  one  count,  which  charj^ed  that  within  six 
calendar  months  the  prisoner  rrrriml  three  sums,  laying 
a  day  to  the  receipt  of  each,  and  that  "on  the  several 
days  afort'said  "  the  prisoner  eml)ezzled  these  sums,  it 
was  held  bad,  because  it  did  not  show  that  the  sums  were 
emhi'zzh'd  within  six  months  of  each  other  (»).  And 
where  an  indictment  contained  three  counts,  the  first  of 
which  was  in  the  usual  form,  but  the  second  stated  "that 
within  six  calendar  months  from  the  day  mentioned  in 
the  first  count  of  this  indictment,"  to  wit,  kc.  at  ka.f 
the  said  N.  bein<::f  then  and  there  employed,  kc.  did  by 
virtue  of  his  employment,  c'^c.  rcrrirf,  kc.  and  the  said 
last-mentioned  money,  to  wit.  en  ilir  daii  (iml  j/rar  last 
tijnresaid,  at  kc.  feloniously  did  cinhfzzlc,  kc.  and  the 
third  was  in  the  same  form.  C'resswell,  J.,  held  the 
second  and  tliird  counts  i)ad,  and  conlinedthe  prosecutor 
to  evidence  on  the  lirst  count  only  (/•). 

]}y  the  21  .V  25  Vict.  c.  DC),  it  is  enacted,  sect.  72, 
that— 


ren«>n.i  in- 
(licU-<l  for 
enilM-zzlfmcnt 
on  II  cl(>rk,  iVi-., 
not  to  bf  !!<•- 
qiiittfKl  if  til)- 
oflfiice  tiini 
out  to  tx- 
larreny,  iiikI 
ne*  rrrm't. 


"  If,  ujton  the  trial  of  any  person  indicte^l  for  onibczzlement  or  fraiulu- 
lent  np|ilic.ition  or  ilisposition  as  aforesaid,  it  shall  be  provc<l  that  he 
took  the  properfj'  in  (piesfion  in  any  such  manner  .is  to  amount  in  law  to 
larceny,  he  shall  not  by  reas4>n  theriH)f  be  enlillcl  to  be  ac<iuitte<l,  but 
the  jury  shall  Iw  at  liberty  to  return  as  their  venlict  that  such  per>on  is 
not  (jiiilty  of  emiK'zzlement  or  fraudulent  application  or  disjiosition,  but 
i^  K"'lty  of  simple  larceny,  or  of  larcen}"  as  a  clerk,  servant,  nv  pei^ui 
employed  for  the  |iurpnse,  or  in  the  capacity  of  a  clerk  or  servant,  or  as  a 
I»cnion  employcfl  in  the  public  service  or  in  the  police,  as  the  ease  may 
be  ;  and  thcrcujwn  such  person  shall  be  liable  to  be  ]iuniRhed  in  the  same 


[II)  R.  V.  r>nrfitt$f,  Can.  &  M.  filT. 
(r)  R.  V.  yon/,r,  2  ("nrr.  A:  K.  02(1. 
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manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny  ; 
and  if,  upon  the  trial  of  any  person  indicted  for  larceny,  it  shall  be  proved 
that  he  took  the  property  in  question  in  any  such  manner  as  to  amount 
in  law  to  embezzlement  or  fraudulent  a]iplication  or  disposition,  he  shall 
not  l)y  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at 
liberty  to  return  as  their  verdict  that  such  person  is  not  guiltyof  larceny, 
but  is  guilty  of  embezzlement  or  fraudulent  apjjlication  or  disposition,  as 
the  case  maybe  ;  and  thereupon  such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  embezzlement,  or  fraudulent  application  or  disposition,  and  no 
person  so  tried  for  embezzlement,  fraudulent  application  or  disposition, 
or  larceny  as  aforesaid,  shall  be  liable  to  be  afterwards  prosecuted  for 
larceny,  fraudulent  application  or  disposition,  or  embezzlement  upon  the 
same  facts  "  (?('). 

Other  Acts  of  Parliament  have  also  at  various  times  Special  Acts 
been  passed  for  the  protection  of  masters  in  trade  from  ofmasters^in 
frauds  and  embezzlements  of  property  by  their  servants,  some  trades. 
In  this  place,  however,  it  is  unnecessar}^  to  do  more  than 
refer  to  those  Acts,  most  of  which  will  be  found  in  the 
Appendix. 

When  a  servant  who  has  robbed  his  master  has  been 
prosecuted  and  tried  for  the  offence,  the  master  may,  if 
he  thinks  proper,  sue  him  for  the  damages  he  has  sus- 
tained thereby.  But  until  the  servant  has  been  convicted, 
the  master  may  find  himself  hindered  in  suing  by  the 
ancient  principle  of  law  that  where  a  civil  claim  is 
founded  upon  a  matter  which  might  be  the  subject  of  an 
indictment  for  felony,  the  person  seeking  to  enforce  it 
should  prosecute  for  the  criminal  oft'ence  before  he  can 
recover  in  the  civil  action  {x).  It  would  not  prejudice 
the  civil  remedy  that  the  offender  was  acquitted  of  the 
crime,  if  he  was  tried  (y) .     And  it  would  seem  that  if  the 


After  trial_for 
crime,  master 
may  sue 
servant : 


{w)  The  restitution  clause,  sect.  100,  applies  to  property  embezzled. 

(x)  See  jre/ls  v.  Abraltaitis,  L.  II.,  7  Q.  B.  544  ;  Applcbij  v.  Fraiillin, 
17  Q.  B.  D.  93,  and  other  cases  cited,  ante,  p.  144.  If  any  person  misapplies 
the  property  of  a  friendly  society,  he  may,  on  summary  conviction,  be  hued 
and  ordered  to  repay  the  money  applied  improperly,  and  in  default  he  may  be 
imprisoned,  Frieudly  8ocietifs  Act,  1S9G  (.39  t.t  60  Vict.  c.  25),  s.87, 
sub-s.  3.  An  order  under  this  section  to  repay  such  money,  followed  by 
imprisonment  in  default  of  paying,  is  a  bar  to  a  subsequent  action  bv  the 
society  tor  the  recovery  of  such  money,  J'enioii  v.  Ifatson,  (1891)  2  Q.  B. 
288. 

[y)  Crosby  v.  Loiy,  12  East,  409  ;  Stone  v.  Marsh,  6  B.  &  C.  551 ;  Marsh 
V.  Kcatiiiff,  1  B.  X.  C.  198  ;    Jf'/ute  v.  Spvttiyue,  13'M.  \-  AV.  603. 
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or  after  his 
death  his 
executum : 

or  make  him 
bankrupt. 

If  strviint  ;j;o 
abroad  witli 
priH'ft'ds  <>t 
Ifloiiy,  niii>ter 
may  pi-rhaps 
sue  hrfuif 

trial  fur 
crinifs. 

Heoll  V.  Lord 
Sri/Hiiiiir, 


Money  stolen 
a  good  con- 
Riaeration 
for  wiurity 
therefor. 

Cfiotnie  V. 
Bay  till. 

St4itute  ot 
Limitation.s 
no  har. 

Tef<I  V.  Jlo.e. 


serviuit  d'w  before  conviction  the  master  might  maintain 
an  action  a^'ainst  the  servant's  t'xecntors  (-). 

.\  convicted  felon  may  be  adjudicated  bankrupt  upon 
an  act  of  bankruptcy  committed  after  his  conviction  (a). 

If  the  servant  abscond  with  the  stolen  property  or 
money  to  a  foreign  country,  it  would  seem  to  be  no 
answer  to  an  action  in  that  country  to  recover  the 
property  or  money,  that  by  the  law  of  England  a  pro- 
secution for  felony  must  precede  an  action  to  recover  the 
proceeds  of  it  (/>).  But  the  decision  of  the  question  would 
depend  on  the  Ic.r/ori  or  law  of  the  country  in  which  the 
action  is  l)rought. 

Where  a  servant  robbed  his  master  of  money  and 
before  conviction  deposited  deeds,  ^:c.  as  security  for  the 
amount  stolen,  and  the  master  afterwards  prosecuted  to 
conviction,  it  was  held  by  the  Court  of  Chancery  that  the 
money  taken  was  a  good  consideration  for  the  security  (c). 

Where  a  barrister  tiled  a  bill  to  recover  out  of  the 
assets  of  a  deceased  clerk  an  amount  of  fees  which  the 
clerk  had  received  and  embezzled  in  his  lifetime,  it  was 
held  in  equity  (^Oi  that  the  Statute  of  Limitations  could 
not  be  set  up  as  a  defence :  for,  said  Stuart,  V.-C, — 

'•The  ik-rk  w.is  rlearly  ft  receiver  and  agent  by  whom  money  was 
received  in  confidence,  and  tiiereforc  under  tiic  same  implied  contmct  as 
that  .supposed  to  arise  out  of  thc<hity  of  trustees,  assignees  ami  executors, 
of  faithfully.  dilijr;;ntly  and  accurately  accounting',  when  called  upon,  to 
hi.s  principal  (/•).  That  heing  .so  the  money  must  he  considered  as  money 
of  the  employer  in  the  hands  of  his  confidential  agent.  There  had 
therefore  been  all  along  possession  by  the  agent,  but  no  adverse  posacs- 
»ion,  and  therefore  the  bar  of  the  statute,  which  was  foumknl  on  adverse 
|iotUM.-Hsion,  did  not  apply." 

(.-)    Utrkham  v.  (iattrrll,  *23  I,.  .J..  Cli.  7h;I. 

(«)   Kx  partr  (iriirrn  ;   J{r  Jlnrrtii,   lOCll.   I).   1. 

(A)   Srott  y.  Lord  Srif mom;  :U  I,.  .1..  K\v.  457. 

(r)  C/ioiriir  v.  Jlai/lin,  HI  I,.  J.,  CIl.  7")7.  -Vlid  s<e  Jhidlrij  iniil  Wist 
Jlromiiirh  Ihntk  v.  Spitih,  \  .Fnhn.  \-  II    II. 

{d)  Trrd  V.  Ihrrr.  'JH  I,.  .I..(li.  7.'H2.  Ihit  iu  R,  ll,tukiii»,2^  W.  H. 
'210.  it  was  h*ld  that  tlic  Statute  nt  l.iniitationx  might  he  l)arre<l  hy  the  courhc 
uf  <lealiii}(  hi'twi't'ii  iiiaMttT  and  servant. 

(e)  Kfirl  of  llnrdii  irkr  V.  I'triioii,  14  \'es.  .'iOi  ;  Ihiitciddir  v.  Jhnlrif, 
6  \v*.  1.16.  S'e  Ihirdirk  v.  (inrrirk,  \..  U.,  o  CIl.  T.V.\.  In  Tidd  v.  Onrell, 
(18U.'{)  :»  rh.  l.il.  it  was  held  that  time  doe-M  not  liegjii  to  run  under  the 
Statute  of  Limitation!.  (21  .lai  1).  against  a  |mi>oii  wlm  has  entrusted  iiii>ney 
to  another  for  wilety  till  denuind,  tlmugh  it  Man  (•oiilein|)iat<'d  that  the  bailee 
might  use  the  money  in  busiiu«t<. 
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If  a  warrant  of  attorney  is  given  to  bis  master  b}'  a  Security 
servant    cbarged    witli    embezzlement    upon    a    distinct  i,jyec,M»t 
arji-ccmcnt  by  tbe  master  not  to  proHevntc  the  cbarge,  the  ^i"*  to  pro- 
agreement   is   illegal,    and    the    Court    would    upon    a  aside, 
summary  application  set  aside  the  warrant  of  attorney  (./). 
But  where  a  warrant  of  attorney  was  obtained  from  a  ^tere  threat 
servant  upon  a  threat  by  his  master  that,  if  he  did  not        ' 
go  to  his  attorne}'  and  give  satisfactory  security  for  an   TAoi/d. 
amount  which  he  ought  to  have  accounted  for,  he  would 
prosecute  him  for  unlawfully  making  use  of  his  money, 
the  Court  of  Common  Pleas  refused  to  set  it  aside  as 
there  did  not  appear  to  have  been  any  afireement  not  to 
prosecute.      "  Such  an  agreement,"   said  Coltman,   J., 
"  is  not  to  be  inferred  from  hasty  expressions  used  by  a 
man  when  seeking  to  obtain  security  for  a  just  debt"  (r/). 

If  the  Court  should  come  to  the  conclusion  that  there  Agreement 
was  an  implied  term  or  condition  not  to  prosecute,  an  pioJeute  may 
agreement  containing  such  a  term  would  be  founded  be  interred. 
on  illegal  consideration  and  void.  The  secretary  of  a 
building  society  was  found  to  be  a  defaulter  in  his 
accounts  and  was  threatened  with  a  prosecution  for 
embezzlement.  Two  of  his  relatives,  upon  his  applica- 
tion for  help,  gave  a  written  undertaking  to  the  society 
to  make  good  the  greater  part  of  the  debt  due  from  the 
secretary,  the  expressed  consideration  being  the  forbear- 
ance of  the  society  to  sue  the  secretary  for  that  amount, 
and  they  also  gave  the  society,  as  collateral  security,  two 
promissory  notes  and  some  title  deeds.  In  doing  this 
they  were  actuated  b}^  the  desire  to  prevent  the  prosecu- 
tion, and  that  was  known  to  the  directors  of  the  society ; 
but  no  promise  was  made  not  to  prosecute.  The  Court, 
however,  held  that  such  a  term  was  implied  in  the 
agreement,  which  was  therefore  void,  as  founded  on  an 
illegal  consideration  (//). 

(/')  Kv  parte  Critc/ilci/,  3  D.  &  L.  527;  and  see  Cot/ins  v.  JilnHtrrii,  1 
Smith's  L.  C.  ;  Keir  v.  iceman,  6  Q.  B.  308  ;  9  Q.  B.  371. 

iff)    Vard  V.  i%rf,  6  M.  &  G.  785. 

(/()  Joica  V.  Merionethshire  Feriiuoient  Benefit  Building  Hovietij,  (1892) 
1  Ch.  173. 
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Punishment 
for  lalsificii- 
tii>n  of 
ac(i>unts,  ki\ 


luttiition  t"' 
dffmud, 
sufticitnt 
indictnii'iit. 

Act  to  hv 
n-ad  with 
24  &  2.')  Vitt. 
c.  00. 


M  fJti.. :;, 
c.  51),  H.  -2. 

Ortjiir.H 
"riviDp  in 
falw  .it«t«- 
?ncnt.s  of 
nirtnfv  iii- 
trn»t«<l  to 
their  nirc, 
iiiiMJi  iiiennor, 


Falsification  of  Actoims. 

IJy  the  Falsification  of  Accounts  Act,  1875  (88  v.^-  89 
Vict.  c.  24),  after  reciting  that  it  is  expedient  to  amend 
tlie  law  8o  as  to  punish  the  falsification  (0  hy  clerks, 
officers,  servants,  and  others  of  their  employers'  accounts, 
books,  writing's,  or  doeunieuts,  it  is  enacted — 

1.  Tliiit.  if  any  clerk,  otHi'iT.  or  SLMvant.  or  any  pi'iNon  cmphiycnl  or 
actinp  in  the  capacity  of  a  clerk,  officer,  or  servant,  shall  wilfully  and 
with  intent  to  dofrand,  dcstroj',  alter,  mutilate,  or  falsify  any  iHiok, 
pajwr,  writintj,  valua))le  security,  or  account  which  Ix-lonijs  to  or  is  in 
the  possession  of  his  employer,  or  has  been  receival  by  him  for  or  on 
behalf  of  his  employer,  or  shall  wilfully  and  with  intent  to  defraud  make 
or  concur  in  making  any  false  entry  (./')  in,  or  omit  or  alter,  or  concur  in 
omittinR  or  altering,  any  material  particular  from  or  in  any  such  book, 
or  any  document  or  account,  then  in  every  such  case  the  person  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  be  kept  in 
penal  servitude  for  a  term  not  exceeding  seven  yeai-s,  or  to  be  imprisoned 
with  or  without  hard  laljour  for  any  term  not  exceeding  two  years. 

2.  It  shall  be  sutticient  in  any  indictment  under  this  Act  to  allege  a 
general  intent  todefraud,  without  naming  any  particular  person  intende<l 
to  be  defrauded. 

3.  This  Act  shall  be  read  as  one  with  24  &  2.">  Vict.  c.  96. 


Offences  committed  h\  1'ehsons  EMrLovEP  in  the 
Public  Service  or  ry  the  Police. 

\>y  tlie    Embezzlement   by    Collectors  Act,  1810  (50 
Geo.  8,  c.  5'.)),  s.  2,  it  is  enacted,  that — 

"  If  any  officer,  collector  or  receiver,  intrusted  with  the  receipt,  custo<ly 
or  management  of  any  part  of  the  public  revenues,  shall  knowingly 
furnish  false  statements  or  returns  of  the  sums  of  money  collected  by 
him,  or  intrusted  to  his  care,  or  of  the  balances  of  money  in  his  hands,  or 
under  his  control,  such  officer,  collector  or  receiver  so  olTending,  and  being 
thereof  convicted  shall  be  adjudged  gtiilty  of  a  misdemeanor,  and  shall 
be  adjurlge*!  to  suflfcr  the  punishment  of  fine  and  imprisonment,  at  the 
discretion  of  the  Court,  ami  be  rendered  for  ever  incapable  of  holding  or 
enjoying  any  office  uniler  (he  Crown." 


{»)  Some  net*  of  fnlsifyin)^  nccotmtJi  mnv  nine  nmnunt  t^»  forger^'  nt  ronimon 
Inwor  nndrr  tho  Forg.ry  Art.  LSfil,  Itr'Artou,  (No.  2)  (189(5)  i  (J.  H.  rw)!). 

(_;)  In  It.  V  Jt'tUiiimi,  7'.»  \..  T..  Hop.  739,  th«-'  i»ri'«oner  made  an  entry  in 
hit  nrrnuntu  of  a  r«rtain  amount  dii<'  from  him  «>*  "halancc  in  hand."  '\'\u' 
amount  wii.t  correrl.  hut  In*  was  uiialdi'  to  ]iro(hii'<'  it.  It  was  luld  that  though 
ho  might  huvc  <  tnln/zliil  this  -mil,  \<'t  the  entry  w«s  ant  a  lalsf  one  wifliin 
thi*  A)  t. 
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And  by  the  Larceny  Act,  1861  (24  &  25  Vict.  c. 
8.  69,  it  is  enacted,  that — 


96),    24  &  25  Vict, 
c.  90,  s.  69. 


"  AVliosoevcr  being  employetl  (J:)  in  the  public  service  of  her  Majesty, 
or  being  a  constable  or  other  person  employed  in  the  police  of  any  county, 
city,  borough,  district  or  place  whatsoever,  shall  steal  any  chattel,  money, 
or  valuable  security  (^),  belonging  to  or  in  the  possession  or  power  of  her 
Majesty,  or  intrusted  to  or  received  or  taken  into  possession  by  him  by- 
virtue  of  his  employment,  shall  be  guilt j'  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  "  [same  punishment  as  larceny  by  servants, 
except  whipping,  anfc,  p.  444]. 

Sect.  70.  "Whosoever  being  employed  in  the  public  service  of  her 
Majesty,  or  being  a  constable  or  other  person  emploj'ed  in  the  police  of 
any  countj',  city,  borough,  district  or  place  whatsoever  and  intrusted  by 
virtue  of  such  employment  (w)  with  the  receipt,  custody,  management  or 
control  of  any  chattel,  money  or  vak;able  security,  shall  embezzle  any 
cliattel,  money  or  valuable  security  which  shall  be  intrusted  to  or  received 
or  taken  into  possession  by  him  by  virtue  of  his  emplo3'ment,  or  any  part 
thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the  same  or 
any  part  thereof  to  his  own  use  or  benefit  or  for  any  purpose  whatsoever 
except  for  the  public  service,  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  her  Majesty,  and  being  convicted  thereof  shall  be  liable  to 
[same  punishment  as  sect.  69,  xvjirn']  ;  and  every  offender  against  this  or 
the  last  preceding  section  may  be  dealt  with,  indicted,  tried  and  punished 
either  in  the  county  or  place  in  which  he  shall  be  apprehended  or  be  iti 
custody,  or  in  which  he  shall  have  committed  the  offence  ;  and  in  every 
case  of  larceny,  embezzlement  or  fraudulent  application  or  disposition  of 
any  chattel,  money  or  valuable  security  in  this  and  the  last  preceding 
section  mentioned,  it  shall  be  lawful  in  the  warrant  of  commitment  by 
the  justice  of  the  peace  before  whom  the  offender  shall  be  charged,  and 
in  the  indictment  to  be  preferred  against  such  offender,  to  lay  the  property 
of  any  such  chattel,  money  or  valuable  security  in  her  Majesty." 


Larceny  by 
persons  in 
the  (Queen's 
service,  or  by 
tlie  police. 


Sect.  70. 
Embezzle- 
ment by 
persons  in 
the  Queen's 
service,  or  by 
the  police. 


Venue. 


Form  of 
warrant  of 
commitment 
and  inihct- 
raent. 


By  the  Public  Stores  Act,  1875  in),  if  stores  are  found  Pnhiic 
in  the  possession  or  keeping  of  a  person  being  in  her  ''*°^'^'*- 


{k)  Acting  in  the  emplovment  is  sufficient  without  proof  of  formal  appoint- 
ment, R.  V.  Borrett,  6  C.  &  P.  124  ;  R.  v.  Townscnd,  Carr.  &  M.  178. 

[l)  See  ante,  p.  423,  note  (/■). 

[m)  InR.  v.  Townscnd,  Carr.  &  M.  178,  it  was  held  that  a  post  office  letter- 
carrier,  who  was  in  the  daily  habit  of  calling  at  the  lodge  of  G.  Infirmary, 
and  there  receiving  letters  with  a  penny  ou  each  to  prepay  the  postage,  and 
taking  them  to  the  General  Post  Office,  having  embezzled  some  of  the  pence 
tlms  received,  might  be  convicted  under  2  "Will.  4,  c.  4,  of  which  this  is  a  re- 
enactment;  as  there  was  evidence  to  go  to  the  jury  tliat  tlie  pence  were 
received  by  him  by  virtue  of  liis  employment  as  a  letter-carrier.  In  R.  v. 
Lovell,  2  Moo.  &  Rob.  236,  it  was  held  to  be  sufficient  in  an  indictment  under 
this  Act,  to  state  that  a  clerk  embezzled  money  received  by  him  ivhiht  such 
clerk,  without  any  more  specific  allegation,  tliat  he  embczzhd  whilst  clerk. 
It  is  remarkable  that  the  words  "by  virtue  of  his  employment,"  which  were 
designedly  omitted  in  sect.  68  {ante,  p.  449),  are  inserted  in  sects.  69  and  70. 

(««)   38  &  39  Vict.  c.  25,  s.  9. 


4H0  OFFENCKS    l\\    SERVANTS    AC.AINST    TIIKIU    MASTEKS. 

^fiijesty's  service  or  in  tlio  scrvii-f  of  a  puhlic   depiirt- 
iiu'iit.   tlien  if  siK'li  person   does  not  satisfy   the  Court 
that  he  came  lawfully  by  the  stores  so  found,  he  is  liable 
on  summary  conviction  to  a  penalty  not  exceedinjT  o/. 
i:.  y.  .}r."/..  The  folIo\vin<:]f  important  case  (o)   may  ])e  mentioned 

here.  M.,  an  officer  of  inland  revenue,  received  certain 
taxes  in  respect  of  which  he  was  allowed  to  retain  in 
his  hands  a  balance  of  about  300/.  to  meet  contingent 
expenses.  It  was  his  duty  to  render  accounts  to  certain 
inspectors,  and  these  accounts,  when  rendered,  showeil 
a  HHU'li  lar;^er  balance  in  his  hands  than  he  was  allowed 
to  retain.  At  last  the  General  Surveyor  of  Inland 
Revenue  examined  M.'s  accounts,  and  produced  to  him 
a  statement  extracted  from  tluin,  showing  a  balance  in 
his  hands  of  ujnvards  of  r),000/.,  which  he  admitted.  The 
survej'or  then  asked  him  if  he  was  jirepared  to  pay  over 
that  balance,  or  any  part  of  it,  and  he  said  no.  The 
surveyor  then  reminded  him  that  there  was  a  balance  of 
excise  duties  alone  of  about  800/.  standing  against  him 
from  the  previous  Monday.  M.  then  took  out  '15^)1.  in 
bank-notes,  and  a  cheque  for  25/.  8s.  4^/.,  and  a  money 
order  for  14.s'.,  and  said  that  was  all  the  money  he  had 
in  the  world.  The  surveyor  then  asked  him  what  he 
had  done  with  the  rest,  and  he  said  he  had  spent  it 
in  an  unfortunatt;  spiH-ulation.  lie  was  indicted  for 
embezzlement  under  '1  ^\'ill.  l,  c.  4,  s.  1,  and  convicted, 
as  it  Wiis  held  by  nil  the  judges  before!  whom  the  case 
was  argued,  that  there  was  evidence  of  the  receipt  of  a 
particular  sum  of  800/.,  and  a  misapplication  of  part  of 
it.  And  Cresswell,  J.,  after  stating  his  opinion  to  that 
effect,  added, — 

"  I  by  no  mcnns  hs\\  that  the  ronviction  is  not  BUKtninatilc  n.s  to  the 
.">,0<K)/,  It  i.M  a  <|UL'stion  of  law  of  great  imporlanoc,  and  tlic  authorities 
are  Honiowliat  ronflictinj;.  In  Jt.  v.  (rrorr^/i),  under  eircunistanocs 
somewhat  Hiniihir,  the  r<»nviction  wivs  sustained  by  a  majority  f>f  t;ij,'lit 
jud)<e»  to  seven  ;  but  in  a  HubHC<|uent  case  the  decision  was  not  foIlowe<l, 


(o)  li.  V.  Afoaf»,  Dears,  C.  C.  626. 
(p)  fiut^a,  I>.    •'>". 
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and  was  said  to  have  proceeded  upon  some  special  facts.  In  R.  v. 
Lambert  (i/),  however,  which  cannot  be  distin<>uished  from  this  case,  my 
brother  Erie  held  that  evidence  of  a  general  deficiency  was  sufficient  to 
sustain  the  indictment.  As  at  present  advised,  I  should  say  that  the 
prisoner  being  shown  by  his  own  accounts  to  have  a  balance  in  hand  of 
5,000Z.  due  to  the  Crown,  and  he  making  no  attempt  to  explain  it  on  the 
ground  of  error  or  loss  of  the  money,  merely  says  that  he  has  expended 
it  for  his  own  purposes,  he  may  upon  that  evidence  be  coiivictefi  of 
embezzling  the  money,  and  that  having  been  once  indicted  for  embezzh'ng 
the  whole  amount,  and  either  convicted  or  acquitted,  he  never  could  be 
indicted  again  for  embezzling  any  part  of  it.  I  merely  throw  this  out  as 
showing  my  grounds  for  saying  that  I  am  by  no  means  satisfied  that 
this  indictment  is  not  sustainable  as  to  the  whole  amount  of  the  prisoner's 
deficiencv." 


It.  v.  Moah. 


Embezzlement  by  Officers  of  the  Bank  of  England 
OR  Ireland. 


By  the  Larceny  Act,  1861  (24  &  25  Vict.  c. 
it  is  enacted,  that — 


96),  s.  73,    2-1  &  2.5  Vict, 
c.  96,  s.  73. 


"Whosoever  being  an  officer  or  servant  of  the  governor  and  company    Emhezzle- 
of  the  Bank  of  England  or  of  the  Bank  of  Ireland,  and  being  inti-usted    nient  by 
with  (/•)  any  bond,  deed,  note,  bill,  dividend  warrant  or  warrant  for  pay-    omcers  of  the 
ment  of  any  annuity  or  interest  or  money,  or  with  any  security,  monev    -p  '°i  '^j 
or  other  effects  (-0  of  or  belonging  to  the  said  governor  and  company,  or    Ireland 
having  any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant  for  pay- 
ment of  any  annuity  or  interest  or  money,  or  any  security,  money  or  other 
effects  of  any  other  person,  body  politic  or  corporate,  lodged  or  deposited 
with  the  said  governor  and  company,  or  with  him  as  an  officer  or  servant 
of  the  said  governor  and  company,  shall  secrete,  embezzle  or  run  away 
with  any  such  bond,  deed,  note,  bill,  dividend  or  other  warrant,  security, 
money  or  other  effects  as  aforesaid  or  any  part  thereof,  shall  be  guilty  of 
felony  ;  and,  being  convicted  thereof,  shall  be  liable  at  the  discretion  of 
the  Court  to  be  kept  in  penal  servitude  for  life,  or  for  any  terra  not  less 
than  [three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour]." 


And  by  the  Forgery  Act,  1861  (24  &  25  Yict.  c.  98), 
s.  6,  it  is  enacted,  that — 

"Whosoever  being  a  clerk,  officer  or  servant  of  or  other  person 
employed  or  intrusted  by  the  governor  and  company  of  the  Bank  of 

(q)  Supra,  p.  469. 

(r)  A  person  cannot  be  convicted  under  this  Act  who  merely  /ins  access  to 
notes,  &c.,  but  is  not  intrusted  trith  them.  R.  v.  Bakewell,  liuss.  &:  Ry.  3.5; 
Phillips  V.  Huth,  6  :\I.  &  W.  572  ;    Hatfield  v.  F/iillips,  14  M.  &  W.'66o. 

(s)  In  JR.  V.  Aslett,  1  Bos.  &  P.,  N.  R.  1,  it  was  held  that  Exchequer 
bills,  signed  by  a  person  not  authorized  to  sign  them,  were  eifects  within  the 
meaning  of  this  Act. 


24  &  25  Vict, 
c.  98,  s.  6. 

Clerks  of  the 
B:iiik  making 
out  false 
divid<  nd 
warrants. 


M.S. 


31 
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Knglaml,  or  tlie  povcrnor  aiul  oompiuiy  of  tlu-  Itaiik  of  livlaml,  shall 
knowingly  make  out  or  iK-livor  any  (liviilend  waiiaiit  or  warrant  for 
|iayiiu'iit  of  any  annuity,  interest  or  money  payable  at  the  Hank  of 
Kuj^lantl  or  Ireland,  for  a  greater  or  less  amount  than  the  pei-»on  on 
\vhiK>n>  behalf  sueh  warrant  shall  be  ma<le  out  is  entille<l  to.  with  intent 
to  dcfrauil,  shall  1k>  guilty  of  felony  ;  and.  being  convicted  thereof,  shall 
be  liable,  at  the  diseretion  of  the  Court,  to  be  kept  in  i)enal  servitude  for 
any  term  not  exeeetling  seven  years,  and  not  less  than  [three  years,  or  to 
Ije  impri>one«l  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour]." 


7  Will.  4  &  1 
Vii-t.  c.  30, 
s.  25. 


Opening  or 
«h  laying  post 
It.-tters  u  mis- 
dtnieanor. 


I'roviso. 


S.;ct.  20. 
Kmbezzle- 
ment,  ice, 
•  >i  any  httt-r 
or  packut, 
tvluay. 


Offences  ]iy  Officers  and  Servants  employed   uy  or 

UNDER    the    PosT-OfFICE. 

By  the  Tost  Office  Offences  Act,  1S:57  (7  Will.  1  &  1 
Vict.  c.  3(5),  which  consolidated  the  law  relatin;^  to  the 
post-office,  it  is  enacted,  sect.  2/5, — 

"That  every  jiei-son  omiployed  by  or  nndcr  the  post-office  who  shall, 
contrary  to  his  duty,  open  or  i)rocure  or  suffer  to  be  o|)enc<l  a  post  letter, 
or  shall  wilfully  detain  or  ilelay  or  procure  or  suffer  to  be  detainetl  or 
delayed  a  post  letter,  shall  in  Knglaml  and  Ireland  be  guilty  of  a  mis- 
demeanor, and  in  Scotland  of  a  crime  and  otfence.  and,  being  convicte<l 
thereof,  shall  sufiFer  such  jiunishmcnt  by  fine  or  imprisonment  or  by  both 
as  to  the  Court  shall  seem  meet.  I'rovitled  always,  that  nothing  herein 
contained  sh.all  extend  to  the  opening  or  detaining  or  delaying  of  a  post 
letter  returneil  for  want  of  a  true  diiection  ;  or  of  a  post  letter  returned 
by  reason  that  the  person  to  whom  the  same  shall  be  direete«l  is  dead  or 
cjinnot  Ix;  found,  or  shall  have  refused  the  same,  or  shall  have  refuseil  or 
negleeteil  to  pay  the  postage  thereof,  nor  to  the  opening  or  detaining  or 
delaying  of  a  post  letter  in  obedience  to  an  express  warrant  in  writing 
under  the  hand  (in  Oreat  Britain)  of  one  of  the  princijtal  secretaries  of 
Htatc  ;  and  in  Ireland  under  the  hand  and  sciil  of  the  T.ord  Lieutenant 
of  Ireland." 

Sect.  2ii.  "That  every  pi-rson  employed  under  the  post-otlice  who  shall 
steal  or  shall  for  any  pur|)ose  whatever  emlx'/zle.  secrete  (/),  or  destroy 
a  post  letter  shall  in  Kngland  and  Ireland  Ik-  guilty  of  felon)',  and  in 
Sirotland  of  a  hi^h  crime  and  offence,  and  shall,  at  the  discretion  of  the 
Court,  cither  be  transported  beyond   the  suui  for  the   term  of  seven 


{()  In  nn  indirtment  for  nerreting  n  letter,  it  is  not  neressnri'  to  state  the 
purpose  for  which  tln'  hltiT  w;is  sfereted.  J{.  v.  U'l/nii,  2  C.  \-  K.  fi.')!).  In 
that  rase  n  ptr«<>n  employed  in  the  |)o«t-r)(li('('  ennnnitt<'<I  n  nii>l,ikr  in  the 
Morting  of  two  Irttcrft  rontiiining  money,  and  to  avoid  n  NunpoMd  |)i'nalty 
attniliH!  to  nuch  n  niintaki'  he  threw  the  letters  nnopencil  and  lln'  money  dowii 
a  water-rlonef.  Held  hy  all  tlie  judges,  that  tliire  wus  :■  liirrenvof  the  letters 
and  money  ;  and  id.no  n  "seen  ting"  o|  the  letters  within  this  statute.  Ami 
»i4e  II.  v.  /'oi/nfon,  :tj  ],.  .!.,  M.  ('.  2!l,  where  the  ])risfuier  put  a  letter  in  his 
pn(ket,  innteiid  of  ililivering  it,  iinil  on  his  retain  to  the  ]|ll^t•(lllil•e  whin  asked 
why  ho  had  not  delivered  it,  at  once  jjroducid  it  nimpened,  he  wan nevertheleiw 
convicted. 
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years  (?<),  or  be  imprisoned  for  any  term  not  exceeding  three  years  ;  and 
if  any  such  post  letter  so  stolen  or  embezzled,  secreted  or  destroyed, 
shall  contain  therein  any  chattel  or  money  whatsoever,  or  any  valuable 
security,  evciy  such  offender  shall  be  transported  beyond  the  seas  for 
life." 

Since  the  passing  of  this  Act  of  Parliament,  which  Embezzling 
contains  no  provision  for  the  punishment  of  embezzle-  f"^^^^^°^  °* 
ment  of  monies  received  for  postage,  it  is  usual  (r)  to 
indict  and  proceed  against  persons  in  the  employ  of  the 
post-oftice  who  commit  that  offence  under  the  provisions 
of  the  Acts  relating  to  embezzlement  by  public  servants. 
See  now  24  &  '25  Vict.  c.  96,  s.  70,  ante,  p.  497. 

To  convict  a  person  under  the  7  Will.  4  &  1  Vict.  c.  36,  Evidence  cf 
evidence  of  acting  in  the  employ  of  the  post-office  would  !|^^|.°|t^* 
be  sufficient  evidence  of  such  employment,  without  proof  sufficient. 
of  any  formal  appointment  O7).     Moreover,  the  prisoner  But  prisoner 
must  have  been  a  servant  in  the  employ  of  the  post-  been  a  senuut 
office  when  he  committed  the  offence  imputed  to  him  (z).  "*  ^^^^  po^*^- 
And  therefore  it  was  held,  under  the  old  Post-office  Act, 
52  Geo.  3,  c.  143,  that  a  servant  employed  at  a  receiving-  ployed  in 
house  to  clean  boots,  &c.,  and  who  used  to  assist  in  tvins  y'^'^^^'^'^o- 

'^      °    liouse  not 

up  and  sealing  the  post-office  bag,  was  not  a  servant  of  such  a  servant. 

the  post-ofiice  (a).     But  a  man  employed  by  the  post-  .i/i^«-,  person 

mistress  to  carry  letters  from  one  place  to  another  at  a  ^iskess  to"^'" 

weekly  salary  paid  to  him  by  the  postmistress,  but  which  cim-y  letters. 
was  repaid  to  her  by  the  post-oflfice,  was  held  to  be  a 
person  employed  by  the  post-office  within  that  Act  (b). 

And  now,  by  the  interpretation  clause  (c)  of  7  Will,  ^^'^auing  of 

4  &  1  Vict.  c.  36,  the  expression  "persons  employed  by  pWdbyor 

or   under   the   post-office "  shall   include   every  person  ','"1^'^^^^.'^  -. 

(«)  Penal  servitude  was  substituted  for  transportation  by  the  Penal  Servi- 
tude Act,  1857  (20  &  21  Vict.  c.  3),  and  that  Act  was  amended  by  the  Penal 
Servitude  Act,  1891  (ol  &  oo  Vict.  c.  69). 

(.r)  Jc.  V.  TownuwJ,  Curr.  &  M.  178. 

(y)  E.  V.  Eees,  6  C.  &  P.  606 ;  E.  v.  BorrcU,  6  C.  &  P.  124  ;  E.  v. 
Townseud,  Carr.  &  M.  178. 

(;)  But  he  need  uot  have  embezzled  \i  whilst  in  the  employ,  E.  v.  LovcU, 
2  Moo.  &  Hob.  2;j6. 

{a)  E.  V.  Tear-son,  4  C.  &  P.  572. 

{/>)  E.  V.  Salkburij,  5  C.  &  P.  155. 

(«■)  Sect.  47.  See  also  the  Post  Office  Protection  Act,  1884  (47  &  48 
Vict.  c.  76). 
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employed   in  any  business  of  the  post-ofVice,  accordirifr 

"Officer of        to  the  interpretation  given  to  tlie  expression  "officer  of 

oriicT"^  the  post-office,"  and  that  expression  shall  include  the 

postmaster-f^'eneral  and  every  deputy  postmaster,  agent, 

otUcer,  clerk,  letter-carrier,  guard,  post-boy,  rider  or  any 

other  person  employed  in  any  business  of  the  post-office, 

whether  eni])loyed  by  the  postmaster-general,  or  by  any 

person  under  him,  or  on  behalf  of  the  post-office. 

i:  V.  jieasoii.        The  prisoner  was  employed  under  the  post-office  as 

letter-carrier  from  C.  to  F.     The  letters  were  delivered  to 

him  in  a  sealed  bag,  which  it  was  his  duty  to  deliver. 

as  he  received  it,  to  the  postmaster  at  F.,  and,  on  such 

delivery,  his  duty  was  completed.      One  day  he  brought 

from  C.  the  sealed  bag  containing  letters,  and  delivered 

it  safely  at  F.  post-office,  to  the  F.  postmaster,  whose 

duty  it  was  to  sort  the  letters  in  time  to  make  up  the 

bags  for  the  mail  passing  through  F.     The  prisoner,  at 

the  request  of  the  F.  postmaster,  assisted  in  sorting,  and 

while  so  doing,  stole  a  letter  containing  1/.     It  was  held 

that  ho  Mas  a  person  employed   under  the  post-office 

within  the  meaning  of  7  AVill.  4  vfc  1  Vict.  c.  iM),  s.  2(5  (d). 

Under  the  Post  Office  Oft'ences  Act,  1837,  it  was  held 

that  a  post  letter  (r)  meant  a  letter  put  in  the  ordinary 

Tiap  letter.       way  into  the  post-office.     And,   therefore,  where  (./")  a 

It.  V.  Rath-      letter-carrier   was    suspected,  and,    for  the   purpose   of 

bone.  .... 

trymg  his  honesty,  an  assistant  inspector  of  letter- 
carriers  enclosed  a  marked  sovereign  in  a  letter  addressed 
to  Mr.  M.,  then  sealed  tlie  letter,  and  marked  it,  as  if  it 
had  been  put  into  the  post  in  the  regular  way  as  a  paid 


(«/)  R.  V.  Rrn»o»,  23  L.  J.,  M.  C.  11. 

[e)  Thn  detinition  of  "  post  li'tt*^  "  in  the  .\ct  of  IS.'JT  wn.s  repe.aled  and  a 
new  definition  piv.n  by  the  I'o.st  Office  Protection  Act,  1884  (47  &  48  Vict, 
c.  76),  wi.  10  mid  '20. 

(/)  R.  V.  IMhhonr,  Carr.  &  >[.  220  ;  R.  v.  Shrphnd,  25  L.  J.,  M.  C.  52. 
In  thin  case  tlin  pri^oiicr  wns  n  Hiispcctcd  Kub-sorter  nt  tlm  (fonerjil  Vmi  Oftice. 
A  l<tter  wiiH  ni.'ide  up,  ciinh  «n(I<is('(l,  nnd  tin-  iihujiI  ^t.■ml]>  |)ut  on  the  letter. 
The  imml  roiiPM'  of  pontinp  n  Irftir  at  tlie  onfir  h.ill  of  the  (friii>nil  Post 
Otfife  id  to  pl(ir»>  it  in  th(!  n'ri-jvinp  1")\.  In  this  <;ihc,  however,  nn  in.spertor 
rjtlivend  the  letter  at  tlie  window  in  the  outer  Imll  to  another  inspector,  who 
linnd'-<l  it  to  n  third,  who,  after  lockiii):  it  up  for  the  ni^^lit,  handed  it  to 
ft  sorter,  who  placed  it  amon;:  the  httern  wliich  it  was  prisouer's  duty  to  sort. 
The  priaonor  was  convicted  of  limplo  larceny. 
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letter,  but  it  never  was  posted :  on  the  following  day, 
whilst  the  prisoner  was  not  attending,  the  letter  was  put 
amongst  a  heap  which  he  had  to  deliver,  and  the  prisoner 
was  seen  to  take  the  letter  into  his  possession,  but  never 
delivered  it,  and  the  marked  sovereign  w'as  found  in  his 
pocket  :  it  was  held,  b}^  all  the  judges,  that  he  could  not 
be  convicted  of  stealing  a  "  post  letter."     And  a  similar  Fictitious 
decision  was  made,  under  similar  circumstances,  where  ^'^^'^^^^• 
such  a  letter  had  an  entirel}^  fictitious  address  (g).     In     *  ' 
both  the  above  cases,  however,  the  prisoners  were  con- 
victed of  larceny-.     But,  in  a  subsequent  case,  w'here  such  n.  v.  Younff 
a  letter  nets  posted,  although  with  a  fictitious  address 
the  prisoner  was  convicted  (//). 

A  servant  was  sent  to  the  post  with  a  letter  and  a  penny  J;.  v.  j/chc* 
to  prepay  the  'postage,  but  finding  the  shop-door  of  the 
receiving  house  shut,  she  put  the  penny  inside  the  letter, 
fastened  it  in  with  a  pin,  and  dropped  it  into  the  letter- 
box, intending  that  the  penn}'  should  be  applied  to  the 
pa^'ment  of  the  postage.  A  messenger  in  the  General 
Post  Office  stole  this  letter,  with  the  money  in  it,  and 
Lord  Denman  held  that  it  came  within  the  description  of 
the  Act  of  Parliament,  viz.,  a  letter  containing  money, 
although  the  money  was  not  put  in  for  the  purpose  of 
being  conveyed  in  the  letter  (i). 

S.,  postmistress  at  G.,  received  a  letter  from  D.,  with  1/.  H-  v.  Bkier- 
for  a  post-office  order,  to  be  obtained  at  L.,  2d.  for  the  *  "'^' 
poundage,  !(/.  for  the  postage,  and  Id.  for  the  messenger, 
who  was  to  get  the  order.  The  letter  when  received  by  S. 
was  unsealed,  but  addressed;  she  in  due  course  delivered 
it  to  the  prisoner,  who  was  the  post-office  messenger,  with 
the  mone}',  and  instructed  him  to  obtain  the  order  at  L., 
enclose  it  in  the  letter  and  post  the  letter  at  L.  He 
pocketed  the  money  and  never  delivered  the  letter  at 
L. ;    and  it  was  held  by  Cress  well,  J.,  that  under  these 


(ff)  H.  V.  Gardner,  1   C.  &  K.  628  ;  but  see  It.  v.  Xeuci/,  ib.  630,  uoie ; 
R.  V.  Young,  2  C.  k  K.  466. 
(h)  Ji.  V.  Yow/g,  2G.  ic  K.  466. 
(i)  H.  V.  Jfeiue,  Carr.  &  M.  234. 
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c'ii'cumstrtnees  tlie  letter  must  ho  considered  as  a  post 
letter,  and  the  prisoner  in  the  employ  of  the  post-otttce ; 
and  he  was  convicted  under  the  statute  (./). 

R.  V.  Ginss.  But  in  another  case  (/.),  where  a  person  delivered  two 

."•/.  notes  to  the  wife  of  the  postmaster  atC.  (where  money 
orders  wore  not  Ki'i'itod^,  and  asked  her  to  send  them  by 
the  letter-carrier  from  C.  to  \\' .,  in  order  that  he  might 
p;et  two  ;")/.  money  orders  at  the  ^V.  post-oftice :  she  gave 
instructions  accordinj^ly  to  the  letter-carrier,  and  hy  his 
desire  put  the  notes  into  his  hajj; ;  but  he  afterwards  took 
them  out,  and  pretended  he  had  lost  them  (having  had  no 
intention  of  stealing  them  at  the  time  he  received  them)  : 
it  was  held  by  the  lifteen  judges  that  this  was  not  larceny, 
the  notes  not  being  in  the  possession  of  the  prisoner  in  the 
course  of  his  duty  as  a  post-othce  servant, 

i{.  V.  Karl. 'I.  A  post-oftice  being  at  an  inn,  a  person  was  sent  to  put  a 
letter  containing  promissory  notes  into  the  post.  He  took 
it  to  the  inn  with  money  to  prepay  the  postage:  he  did 
not  put  it  into  the  letter-box.  but  laid  the  letter  with  the 
money  upon  it  upon  a  tabU;  in  the  i)assage  of  the  inn,  in 
wliicli  passage  the  letter-box  was,  and  pointed  out  the 
letter  to  the  prisoner,  who  was  a  female  servant  in  the  inn, 
who  said  "  she  would  give  it  to  them."  The  prisoner,  who 
was  not  authorized  by  the  innkeeper,  her  master,  to  receive 
letters  for  him,  stole  the  letter  and  its  contents  :  and 
Patteson,  J.,  held  that  this  was  not  a  post  letter  within 
the  meaning  of  the  Act ;  so  the  prisoner  was  convicted 
of  larceny  (/). 

11  iVr  12  Vii  t  l*y  ilic  11  &  12  Vict.  c.  8S,  s.  4,  it  is  cnnctc<l,  tlinl  every  oflicer  of  the 

r.  8S.  l.nst-oftioc  wlio  shall  ^Tnnt  or  issue  niiy  nioncy-onier  with  .i  frnudulcnt 

remiltv  on  intent   shnll,   in    Kn>.'lnnil   nnd  Irdiuid,    l)c   ^rnilfy   of    felony,   nnd   in 

offiff-re  of  Scotlnnd,  of  n  l«igh  crime  nnd  offence,  nnd  shnll.at  the  di.scretion  of  the 

poHt-offiro  Court,  either  Ix;  trnns|>orted  (m)  Iwyond  the  sens  for  n  term  of  seven 

iMiiin(r  money 

onl»T»  ~~~"~~ 

Iraiidulently.  IJ)  j?.  v.  Jiiekerntaf,  2  C.  &  K.  761. 

(*)  R.  V.  Gln»».  2  ('.  &  K.  3n.>. 
(I)   11.  V.  Jfartr,/.  1  C.  &  K.  HO. 

(ill)  I'cnid  tuTvifiidc  \vn*  !tnb<«titnti  <I  ff>r  trnnsport.ition  l>y  tlip  Ponnl  Sorvi- 
fiulf  Art,  1S.')T  (JO  \-  21  Vict.  c.  .'t  .  iiiiil  tlinf  Ait  li'i!<  licm  .-miciKlcd  hy  the 
•Vnol  .Servitude  Ait,  IS'Jl  (.VJ  &  ;').")  Vict.  c.  09),  wliidi  Mows  llirco  years' 
ppnnl  servitude  or  two  yenrs'  imprisonment. 
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years  [tlio  rest  of  the  scctioTi  was  repealed  Ijy  the  Statute  Law  Revision 
Act,  18!)4]. 

By  sect.  5,  the  property  in  anything  stolen  from  the  post-office  may  be 
laid,  in  indictments,  kc,  as  in  "  her  Majesty's  Postmaster-General," 
without  any  further  or  other  description  whatsoever. 


Clerks  of  Courts  uttering  False  Copies  or  Certi- 
ficates OF  Eecords. 


By  the  Forgery  Act,  1861  (24  &  25  Vict.  c.  98),  it  is  24  &  25  Vict. 
enacted,  sect.  28,  that —  '     '  •  -  • 


"  Whosoever  being  the  clerk  of  any  court  or  other  officer  having  the 
custody  of  the  records  of  any  coiirt,  or  being  the  deputy  of  any  such 
clerk  or  officer,  shall  utter  any  false  copy  or  certificate  of  any  record, 
knowing  the  same  to  be  false,  and  whosoever  other  than  such  clerk- 
officer  or  deputy  shall  sign  or  certify  any  copy  or  certificate  of  any 
record  as  such  clerk,  officer,  or  deputy,  and  whosoever  shall  forge  or 
fraudulently  alter  or  oli'er,  utter,  dispose  of  or  put  off,  knowing  the 
same  to  be  forged  or  fraudulently  altered,  any  copy  or  certificate  of  any 
record,  or  shall  offer,  utter,  dispose  of  or  put  off  any  copy  or  certificate 
of  any  record,  having  thereon  any  false  or  forged  name,  handwriting  or 
signature,  knowing  the  same  to  be  false  or  forged,  and  whosoever  shall 
forge  the  seal  of  any  court  of  record  or  shall  forge  or  fraudulently  alter 
any  process  of  any  court  other  than  such  courts  as  in  the  last  preceding 
section  mentioned,  or  shall  serve  or  enforce  any  forged  process  of  any 
court  whatsoever,  knowing  the  same  to  be  forged,  or  shall  deliver  or 
cause  to  be  delivered,  to  any  person  any  paper  falsely  purporting  to  be 
any  such  process  or  a  copy  thereof,  or  to  be  any  judgment,  decree 
or  order  of  any  court  of  law  or  equity,  or  a  copy  thereof,  knowing  the 
same  to  be  false,  or  shall  act  or  profess  to  act  under  any  such  false 
process,  knowing  the  same  to  be  false,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years,  and 
not  less  than  [three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour].'' 


Forging 
copies  or 
certificates  of 
records, 
process  of 
courts  not  of 
records,  and 
using  forged 
process. 


4b8  COMBINATIONH    AND    CONSPIRACIES. 


CliAPTEll   IX. 

COMBINATIONS    AMONGST    MASTERS    AND    WORKMEN. 

A  GREAT  variety  of  statutes  formerly  existed  relative  to 
SGeo. -i.o.  95,  the  combination  of  workmen  («).  Those  statutes  were 
repeal;  .^^^  repealed  in  1824  by  the  5  Geo.  4,  c.  95,  which  sub- 

stituted other  provisions  in  lieu  thereof,  "  for  the  purpose 
of  protecting  the  free  employment  of  capital  and  labour, 
and  for  punishing  combinations  interfering  with   such 
freedom  l)y  means  of  violence,  threats  or  intimidation." 
and  6  G.o.  4,     "  The  evils  resulting  in  one  year  from  this  statute,"  said 
^tituu'/"^       Sir  W.  Erie  (/*),  "were  sufficient  to  produce  its  repeal, 
and  the  substitution  of  0  Geo.  4,  c.  l'2i)."     That  Act, 
ind  repealed.     howBver,  was  repealed  in  1871  (c),  when  the  Trade  Union 
Trad«' Tjii.-n      Act,  1871  ('/),  Mas  passed.      In  187*2,  a  great  strike  of 
London  gas  stokers  having  taken  place,  which  might 
have  involved  London  in  darkness,  and  been  attended 
with  serious  consequences,  they  were  indicted  and  con- 
victed for  conspiracy  (#■)•      That  decision,  which  is  said 
to  have  caused  great  dissatisfaction  amongst  those  prin- 
cipally alYected,  led  amongst  other  causes  to  the  repeal 
of  the  .Act  of  84  Sc  35  Vict.  c.  32,  and  to  the  passing  of 
the  Conspiracy  and   Protection   of   Property   Act,   1875 
(38  &i  81J  Vict.  c.  8(5). 

This  Act  is  printed  in  full  in  the  Appendix  with  notes 


Act,  ISTI. 


(a)  The  histon*  of  the  Inw  upon  thin  Bubject  will  lit-  found  in  Stephen's 
Hint,  of  the  Crini'innl  I.iiw.  Vol.  ;{.  Ch.  XXX.  p.  'JO'i. 

(//)  In  \i\<*  valuiilijf  Memorandum  on  the  I.iiw  reliitin^'  to  Tr.idcH  Unions, 
jirej-f  eifed  t<t  the  Tr.'ideH  I'nion  Comniistion.  C'li.  2,  and  printed  at  the  end  of 
tlw  I  Hh  R>  port,  which  in  dated  9th  Marth,  18G9.  This  memorandum  is  also 
pulilixhed  separately. 

(r)   Hy  .31  k  'l.'i  Viet.  c.  32. 

\d)  34  k  36  Vict.  r.  31,  pmt.  Appendix. 

{e)  li.  V.  Dunn,  12  Cox,  C.  C.  316. 
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of  the  cases  decided  upon  it.  By  sect.  7,  certain  acts, 
some  of  which  on  occasions  might  amount  to  a  common 
law  nuisance,  are  dechired  to  be  criminal  offences,  but 
sect.  8,  which  refers  specially  to  combinations  and 
conspiracies,  has  been  held  (/)  to  have  no  application 
to  civil  actions,  but  to  be  confined  entirely  to  criminal 
l^roceedings. 

In  the  rest  of    this  chapter  it  is  proposed   to  deal  Actionable 
only  with  some  recent  decisions  of  the  Courts  in  civil  c"'^*'?"''^''^^^- 
actions,  in  which  remedies  have  been  sought  for  damage 
suffered  in  consequence  of  combinations  and  conspiracies. 

From  early  times  an  action  by  a  master  has  lain 
against  a  person  who  has  taken  or  enticed  away  his 
servant  in  breach  of  the  contract  of  service,  and  this 
matter  has  been  already  referred  to  (7).  But  in  recent 
times,  as  a  result  of  the  formation  of  trade  unions  and 
the  greater  pressure  that  can  be  brought  to  bear  upon 
employers  and  their  workmen  by  the  association  of  many 
persons  in  one  common  object,  the  rights  of  persons 
suffering  from  the  effects  of  such  associations  have  been 
the  subject  of  some  important  decisions. 

One  question  which  seems  to  be  now  settled  has  been  Malicious 
the  meaning  and  effect  of  "malice,"  where   that  word  ^"teation. 
has  been  used  in  this  connection,  and  the  effect  of  an 
intention   to   do  harm  as  constituting  part  of  a  cause 
of  action. 

The  Mogul  Steamship  Co.  v.  Macgregor  (//)  was  not  a 
case  of  master  and  servant.  It  was  a  case  where  several 
shipowners  combined  together  with  the  view  of  securing 
a  carrymg  trade  exclusively  for  themselves,  and  for  this 
l")urpose  they  underbid  the  plaintiffs,  who  were  rival  ship- 
owners, and  reduced  the  freights  to  a  certain  port  so  low 
as  to  be  unremunerative.  They  also  threatened  to  dismiss 
certain  agents  if  they  loaded  the  plaintiffs'  ships,  and 
offered  a  rebate  on  freights  to  all  shippers  who  shipped 

(/)  QHinn  V.  Leathern,  (1901)  A.  C.  495. 

(^)  See  Lumleij  v.  Gye,  and  other  cases  cited,  ante.  p.  126. 

(h)  Mogul  iStcainxhip  Co.  v.  Mucgregor,  (1892)  A.  C.  25. 
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.Vwjiii  only  witli  tlicm  to  tlio  exclusion  of  tlic  pliiintitYs'  shiits. 

i!tf,im»hip  (>.  rpjjQ  plaintiffs  brouj-ht  an  action  for  tlie  damapre  which 
thej'  had  suffered  throu^'h  tliis  combination,  alle{];ing  a 
conspiracy  to  injure  thi-ni.  The  House  of  Lords  held 
that  no  action  for  a  conspiracy  lies  against  persons  who 
act  in  concert  to  damage  another  and  do  damage  him, 
but  who  at  the  same  time  merely  exercise  their  own 
rights  and  wlio  infringe  no  rights  of  other  people.  In 
giving  judgment  in  the  Court  of  Appeal  in  the  sanui 
case,  Bowen,  L.  J.,  had  said,  in  a  passage  cited  by  Lord 
Halsbury  in  the  House  of  Lords  as  a  most  apt  exposition 
of  the  law  :  "  Intimidation,  obstruction,  and  molestation 
are  forbidden ;  so  is  the  intentional  procurement  of 
a  violation  of  individual  rights,  contractual  or  other, 
assuming  alwa3'8  that  there  is  no  just  cause  for  it;" 
and  as  instances  of  such  forbidden  acts  he  mentions 
the  impeding  or  threatening  servants  or  workmen,  and 
inducing  persons  uiuUr  personal  contracts  to  break  their 
contracts. 

M;ilitious  111  Allen  V.  Flood  (/),  tlu!  effect  of  a  malicious  intent  on 

int«nt  does  not  ^jjg  pj^^.^^  ,,{  .^  person  wlio  does  acts  which  cause  injury  to 

make  nition-  ^  ^      .  .  .  . 

nhl»-nniipt        another  was  again  discussed,  and  it  was  decided  that  an 

wisi'  i's'iioT"      ^^^  lawful  in  itself  is  not  converteil  by  a  malicious  or  bad 

nctiniiahle.        motive  into  an  unlawful  act  so  as  to  make  the  doer  of  it 

liabhi  to  a  civil  action.     These  two  cases  have  overruled 

the  dicta  of  Lord  Ksiur,  M.  IL,  in  Tcinjurtoii  v.  Iiiti{:',cll{j), 

to  the  effect  that  where   injury  ensues  from  an  act  of 

persuasion   whereby  a   person   is   induced   to  break  his 

contract,  the  matter  is  actionable,  provided  only  that  the 

act  was   malicious,   in  tlui  senses   of   being  done  for  the 

AUntx.Fhoit.   express  purpose  of   injurin;^'  another  jx'rson.     AUnt  v. 

Flood  was  an  action  brought  by  a  shii)wrighl,  employed 

in  the  repair  of  a  ship,  against  an  ollliciai  of  a  tiade  union, 

who  had  infonned  tlie  plaintiff's  employers  that,  if  tiiey 

did  not  discharge  the  plaintiff,  their  workmen  had  deter- 


(.)  Jllr,,  V.  r/fW,  (1898)  A.  C.  1, 

(>)    Trnipnt,.,,  v.  J{>l.urll,  (1893)  1  (i.   It.  716. 
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mined  to  leave  off  work.     In  consequence  of  receiving  AUcn\. Flood. 

this   information    the   plaintiff's   employers    discharged 

him.     The  House  of  Lords  held  that  no  cause  of  action 

was  shown.     Many  points  of  law  were  considered  in  the 

case,  but  the  actual  decision  does  not  seem  to  be  of  the 

importance  which  at  first  v>'as  attributed  to  it.    In  Quinn 

V.    Leathern  (A),   Lord    Halsbury   said,    in    reference   to 

Allen  V.  Flood,  that  he  wished  to  observe  that  every 

judgment  in  it  must  be  read  as  applicable  to  the  particular 

facts  proved  or  assumed  to  be  proved,  and  that  the  case 

is  only  an  authority  for  what  it  actually  decides.     He 

then  went  on   to   say  that   the   hypothesis   of   fact   on 

which  the  case  was  decided  was  that  the  defendant  had 

not  uttered  or  carried  into  effect  any  threat  at  all,  but 

had  merely  informed  the  plaintiff's  employers  of  what 

their  workmen  had  resolved  to  do ;  and  a  further  element 

in  the  decision  was  that  there  was  no  case  of  conspiracy 

or  even  combination. 

In  1889,  the  case  of  Kearueji  v.  Lloyd  (l)  was  decided  luumien  v. 
in  Ireland.     The  plaintiff"  was  the  incumbent  of  a  church      '"•''" 
and  his  income  was  partly  dependent  on  the  voluntary 
subscriptions    of   parishioners    to   a  sustentation  fund. 
Some  of  the  parishioners,  with  a  view  of  compelling  the 
plaintiff  to  resign  his  incumbency,  combined  together 
and  agreed  to  abstain  from  subscribing  to  the  sustentation 
fund.    The  plaintiff'  sued  these  parishioners,  alleging  that 
he  had  been  injured  by  this  conduct  on  their  part,  and 
that  he  had  been  compelled  to  resign  his  incumbency. 
Palles,  C.  B.,  with  whom  the  rest  of  the  Court  agreed.  Combination 
held  that  the  action  was  not  maintainable,  because  the  ^'^  ^^w^  ii«?W 

'  not  actionable. 

acts  which  the  defendants  had  agreed  to  do,  had  they 
been  done  without  pre-concert,  would  not  have  involved 
any  civil  injury  to  the  plaintiff". 

This    judgment    was    followed    by    Darling,     J.,    in 
Huttleyv.  Simmons  {m).     In  that  case  the  plaintiff"  was 

(A-)   Qiihin  V.  ZcatJiem,  (IDOl)  A.  C.  495. 

(/)  Kcanmj  v.  LJoyd,  26  L.  R.,  Ir.  2G8.     But  see  p.  AM,  2)ost. 

(/«)  Huttktf  v.  Simmons,  (1898)  1  Q.  B.  181. 
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HuttUi/  V. 
StmmoHs. 


Teinpfrtou  v. 
Jiiunell. 


a  ciil)-ilriver  and  the  defendnnls  were  members  of  a  trade 
union.  The  defendunt,  Sinnnons,  conspired  with  other 
members  of  the  union  to  inthice  a  certain  cab  owner, 
named  Youn<^,  not  to  emph)V  the  phiintiff  nor  to  permit 
the  phiintiir  to  hire  and  (hive  a  cab.  He  succeeded  in 
inducing  Younp;  to  do  what  he  wanted,  and  the  jury 
found  tluit  he  had  so  acted  in  order  to  injure  the  plaintilV 
and  to  procure  an  indirect  advantage  for  others  for  whom 
lie  was  actin}]^,  but  not  to  procure  any  indirect  advantaj:;e 
for  himself.  The  jury  assessed  the  damage  done  to  the 
plaintirt'  at  ">/.  Darling,  .1..  held  that  the  action  was  not 
maintainable.  The  report  of  the  case  does  not  state  the 
means  employed  to  induce  the  cab  owner  to  refuse  to 
have  any  dealings  with  the  plaintilY ;  and  in  (Jitiiin  v. 
IjCdtlirm  {ii),  Lord  Lindley,  referring  to  this  case,  said 
that  it  was  dithcult  to  draw  any  satisfactor}*  conclusion 
from  it,  as  the  most  material  facts  were  not  stated. 

In  Tcinpcrtou  v.  Uioisell  (o)  the  defendants  were  mem- 
bers of  a  connnittee  of  three  trade  unions.  Acting  with 
the  view  of  injuring  the  plaintiff,  they  informed  a  person 
named  13rentano  that  his  workmen  would  leave  his  era- 
ploy  if  he  continued  dealing  with  the  ]daintiff.  In  con- 
sequence of  this,  Ihentano  broke  off  the  contracts  which 
in  the  course  of  his  trade  he  liad  made  with  the  plain- 
tiff; and  for  the  damage  thereby'  caused  to  him  the 
plaintiff  sued  the  defendants.  The  Court  of  Appeal  held 
that  the  action  was  maiiitaiiiablf.  and  this  decision  was 
approved  of  in  (Jiiiiin  v.  LedtJion  (/>),  though  at  the  same 
time  the  House  of  Lords  expressed  disapproval  of  certain 
dicta  of  Lord  Esher,  M.  11.,  on  the  subject  of  malice.  In 
this  case  the  defendants  had  intentionally  induce<l 
Breniauo  to  break  his  contract  with  the  plaintiff,  and 


(»<)   Qnitin  V.  Lrathnn,  (1901)  A.  0.  -JO.'). 

(o)  Trmprrlon  v.  lOinnell,  (WXA)  1  (i.  II.  71').  The  sclrrtion  of  tin 
<l«'l»  niliinfM  in  tliis  niMo  wim  rciniirki  il  ii|m>ii  ii-*  juniliar  hy  Lord  Mnrn.ijjlifm 
in  'J'ii(F  ]'iilf  lliithrni/  Co.  v.  ^Imii/i/aiiiafrd  Surirty  of  liiiilimi/  Sfrvnul.i, 
(1901)  A.  ('.  rJO.  in  wliith  rnoc  llic  Uiniw  of  LonU  lit-ltl  tlint  a  trnde  union 
cr.n  bfl  *uwl  for  n  tort. 

(/>)  Qiiinn  V.  Liiithrm,  (1901)  A.  f.  49.'). 
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liaving  no  just  cause  for  so  doing,  they  were  lia])le  for 
the  injury  which  they  had  therel)y  done  to  the  plaintiff. 
(Jiiiiui  V.  Leathern  {q)  was  a  very  similar  case  to  Temper-  Qninny. 
ton  V.  Russell.  The  defendants,  who  were  officials  of  a  ^''^""'^"'^ 
trade  union,  combined  together  with  the  view  of  com- 
pelling the  plaintiff,  who  was  a  butcher,  to  employ  only 
union  men ;  and  for  this  purpose  they,  amongst  other 
things,  informed  a  man  named  Munce  that  they  had  no 
alternative  but  to  instruct  his  workmen  to  leave  his 
service  if  he  received  any  meat  from  the  plaintiff.  In 
consequence  of  this,  Munce  ceased  to  deal  with  the 
plaintiff,  who  sued  the  defendants  in  respect  of  the  damage 
which  he  had  suffered.  The  action  was  brought  in  Ireland, 
and  at  the  trial,  before  Fitzgibbon,  J.,  with  a  jury,  the 
plaintiff  obtained  judgment  for  200/.  damages.  A  new  trial 
motion  w^as  dismissed  by  the  majority  of  the  Divisional 
Court,  Palles,  C.  B.,  dissenting,  and  this  decision  was 
affirmed  by  the  Court  of  Appeal  and  by  the  House  of 
Lords.  The  case  was  not  one  like  the  Mor/ul  Steamshij) 
Co.  V.  Marrirefi<)r(r).  In  that  case  no  legal  right  of  the 
plaintiff  was  interfered  with,  nor  was  any  coercion  used 
against  him,  but  what  was  done  was  done  by  the  defen- 
dants with  the  object  of  l)enefiting  their  own  trade.  In  Intringement 
(Jidini  V.  Leathern,  Lord  Lindley  said  that  the  plain-  ^^^^  °" 
tiff  was  at  liberty  to  earn  his  o^Yn  living,  and  this  involved 
liberty  to  deal  with  other  persons  who  were  willing  to 
deal  with  him.  This  liberty  was  a  right  recognized  by 
law,  its  correlative  being  the  general  duty  of  everj-  one 
not  to  prevent  the  free  exercise  of  this  liberty,  except  so 
far  as  his  own  liberty  of  action  may  justify  him  in  so 
doing.  And  again  he  said :  "  The  defendants  were 
doing  a  great  deal  more  than  exercising  their  own  rights  : 
they  were  dictating  to  the  plaintiff  and  his  customers 
and  servants  what  they  were  to  do.  The  defendants 
were  violating  their  duty  to  the  plaintiff  and  his  customers 
and  servants,  which  was  to  leave  them  in  the  undisturbed 

(</)    Qxinn  V.  Lnithem,  (1901)  A.  C.  495. 
(»•)   (1892)  A.  C.  25. 
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whether  a 
conihinntion  tu 
injure  is 
ardonnble, 
where  the  nets 
if  done  by  an 
iudiriilunl 
would  not  be 
actionable. 


enjoj'ment  of  their  liberty  of  action  as  already  explained. 
What  is  the  legal  jnslilicution  or  excuse  for  such  con- 
duct? None  is  alleged,  and  none  can  be  found."  In 
this  case  there  was  therefore  an  infringement  by  the 
defendants  of  a  riglit  of  the  })laintilT,  which  it  seems  would 
have  been  actionable,  even  if  there  had  been  no  com- 
bination, and  the  acts  complained  of  had  been  done  by 
one  defendant  only.  But  opinions  were  expressed  in 
the  House  of  Lords  that  a  conspiracy,  or  a  combination 
between  several  i)ersons  to  do  injury,  which  actually 
results  in  injury,  may  be  actionable  in  cases  where  the 
acts  complained  of  are  such  that  thoy  would  not  be 
actionable  if  done  by  only  one  individual  (.s). 


(ji)  See  also  the  judfjnient  of  IMiilliniore,  J.,  in  Boots  v.  Grundtj,  82  L.  T. 
Rep.  709.  In  Amr/iri/  v.  L/ni/d,  mitr,  p.  ■IDl,  I'ulles.  C.  B.,  was  of  a 
different  opinion.  In  JU,„  v.  '/'/(W,  (1S!)S)  A.  0.  1,  at  p.  124,  Lord 
Ilerschfll,  speakinv:  ot  the  li;,'iil  eirtct  of  nialiie.  said  that  he  put  aside  the 
ta.se  of  eouspiracy,  which  is  anomalous  in  niore  than  one  respect. 


(     495     ) 


CHAPTER    X. 


LEGACIES    TO    SERVANTS. 


It  is  thought  convenient  to  collect  into  a  separate 
chapter  the  various  decisions  upon  this  subject,  as  the 
question,  Whether  particular  individuals  are  entitled  to 
legacies  left  to  a  class  of  persons  as  "  servants,"  fre- 
quently arises  (a)  ;  and  the  answer  to  it  rather  depends 
upon  the  words  of  the  will  and  the  intention  of  the 
testator  in  each  case,  than  upon  the  strict  legal  construc- 
tion of  the  contract  into  which  he  has  entered  with  the 
persons  claiming  the  legacy.  For  it  by  no  means  follows 
that  every  person  with  whom  a  testator  had  entered  into 
a  contract  of  hiring  and  service,  was  an  object  of  his 
testamentary  bounty ;  although,  in  many  cases,  a  clue 
to  his  intention  may  be  found  by  ascertaining  the  exact 
nature  of  such  contracts.  For  similar  reasons  no  rule 
can  be  laid  down  which  will  be  applicable  to  all  cases. 
Each  case  must  depend  upon  its  own  particular  circum- 
stances. It  is,  however,  of  course,  necessary  that  a 
person  claiming  to  be  entitled  to  a  legacy  left  to  each 
one  of  a  class  of  persons,  should  be  one  of  that  class  to 
whom  the  legacy  is  left — that  a  person  claiming  a  legacy 
as  a  servant  should  be  a  servant — otherwise  he  cannot 
be  entitled  to  it.  It  has,  therefore,  been  held  that  a 
person  who  was  not  obliged  to  give  up  his  tcliole  time  to 
his  master,  although  in  some  sense  he  might  be  called  a 
servant,  was  yet  not  entitled  to  a  legacy  left  to  servants. 

[a]  111  ricJavcll  V.  Spencer,  L.  R.,  7  Ex.  lOo,  a  devise  to  A.,  with  a 
direction  to  pay  B.  hi.  a  year  wages  as  long  as  he  shall  continue  to  labour  on 
the  farm,  was  held  to  give  A.  the  fee.  In^Jcnncr  v.  Tuyner,  16  Ch.  D.  188, 
a  condition  in  a  will  in  restraint  of  marriage  with  a  domestic  servant  was 
held  good.  As  to  the  effect  of  a  promise  to  make  a  will  in  favour  of  a 
servant,  see  Maddinon  v.  Aldvrson,  8  App.  Ca.  467. 


Who  entitled 
to  legacies  as 
•'servants " 


depends  on 
intention  of 
the  testator. 


But  servant 
must  serve 
testator  ex- 
clnsively  ; 
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Toirnshriirl  v. 
H'indhiiiii. 

but  neeil  not 
lire  in  his 
house  or  be 
feil  by  him. 


So.  lie  must 
not  be  subject 
to  orders  of 
any  one  but 
test;itor. 


Conebman 
suppliwl  to 
testator  by 
job-master, 
with  carriajre 
and  horses, 
is  not  the 
testator's 
servant. 

C/iilrol  V. 
liioinlei/. 


Thus  where  (/»)  the  Dnko  of  Bolton  liy  liis  will  devised 
"  unto  such  of  ni}'  servants  ns  shall  be  livin<^  with  nio 
at  the  time  of  niv  death  one  year's  waf:;es ;  "  the  Lord 
Keeper  said,  "  stewards  of  courts,  and  such  who  are  not 
ohli;^ed  to  spend  their  nhalc  tinir  with  their  master,  but 
may  also  serve  any  other  master,  are  not  servants  within 
the  intention  of  the  will,  but  I  will  not  narrow  it  to  such 
servants  only  that  lived  in  (lie  testator's  house  or  had 
diet  from  him." 

Upon  similar  principles  it  has  been  held  that  a  servant 
to  be  entitled  to  a  legacy  left  to  "  servants,"  must  not  be 
subject  to  the  orders  of  any  other  person  than  the  tes- 
tator. That  is.  that  a  person  serving  the  testator  under  a 
contract  made  by  the  testator  with  that  person's  master, 
does  not  come  within  the  class  of  persons  contemplated 
by  the  will,  although  the  testator  might  in  some  sense 
be  considered  his  (loiii'niiix  pro  tmiporr. 

Thus  where  (r)  a  testator,  after  beiiueathing  legacies 
to  two  of  his  servants  by  name,  if  in  his  service  at  the 
time  of  his  decease,  gave  and  bequeathed  unto  all  his 
"  other  servants"  who  should  be  living  with  him  at  tin- 
time  of  his  decease  50/.  each,  and  10/.  each  for  mourning  : 
and  by  a  codicil  revoked  the  legacies  of  HO/,  and  10/.  foi- 
mourning  to  his  other  servants  not  particularly  named, 
and  made  the  following  bequest:  "To  all  my  other 
servants  in  lieu  thereof  the  sum  of  500/.  each,  and  20/. 
each  for  mourning:  "  Sir  W.  Grant,  M.  R.,  held  that  a 
coachman  supplied,  in  the  course  of  business,  with  a 
caniage  and  horses  hired  by  the  year  from  a  job-master, 
was  not  entitled  to  the  legacy  as  a  servant  within  the 
intent  and  meaning  of  the  will.  The  coachman,  in  that 
case,  did  not  board  or  lodge  in  the  testator's  house,  but 
received  from  him  12.'{.  a  week  as  board  wages,  and  a 
livery  with  the  other  male  servants,  tli(>  job-master  also 
paying  him  Us.  a  week ;  but  the  coachman  served  no 


(h)    Titumhrufl  y.    U'nulliiin,  2  Vem.  olO. 

Ir)   Chilrol  V.  Itrowlrif,  12  Ves.  114  ;  sec  Quarmnn  v.  Biinirif,  6  M.  &  W. 
490,  tintr,  p.  31'). 
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other  person  than  the  testator,  and  was  returned  by  him 
as  his  coachman  under  the  Act  imposing  a  duty  on  male 
servants.  However,  Sir  W.  Grant  observed,  truly,  that 
the  coachman  was  merely  the  subject  of  the  contract, 
■\vhich  was  with  the  job-master,  not  a  j^arti/  to  it. 

And  in  Houard  v.  Wilson  (d),  in  a  suit  of  subtraction  Aiitcr,  coach- 
of  legacy,  a  coachman,  a  married  man,  ovUfiiicdhj  hired  ["stator^^*    ^' 
hij,  and  who  had  lived  five  years  with  a  testatrix,  residing  flthougb  job- 
over  her  stables  in  town,  occasionally  accompanying  her  iiiVwaffes  and 
into  the  country,  where  he  lived  in  the  house,  though,   ^'^™*^  livery, 
like  all  her  servants,  on  board  wages,  waiting  sometimes    wli^on.  ^ 
at  table,  and  remaining  uith  her  thou<ih  she  changed  her 
job-master,  was  held  entitled  under  a  bequest  "  to  each 
of  my  servants  living  with  me  at  the  time  of  my  death 
lOZ. ; "  although  the  testatrix  paid  a,  job-master  200Z.  a  year, 
out  of  which  he  jjaicZ  the  coachman  wages    and  board 
wages  (except  3s.  a  week  extra  in  the  country),  and  found 
him  in  liveries ;  Sir  J.  Nicholl  distinguishing  the  case 
from  Chilcot  v.  Bromley  {e). 

The  late  Earl  of  Leicester  by  his  will  (/)  gave  BniUng  v. 

£Uice. 

"  One  year's  wages  in  advance  to  each  of  mv  servants  in  my  service  at    xi        .    -..m, 
•'  °  ~  J  Jr  arm  bailiii 

my  death,  who  shall  have  lived  with  me  five  years  or  upwards,  and  one-  iield  to  l)e  a 
half  of  a  year's  wages  to  each  of  my  other  servants  in  my  service  at  my  servant, 
death  ;  the  said  several  legacies  to  my  said  servants  to  be  in  addition  to 
whatever  sum  may  be  due  to  them  respectively  for  wages  up  to  my 
death  ;  and  also  an  additional  sum  of  \0l.  to  each  of  my  upper  servants 
and  of  ol.  to  each  of  my  under  servants  respectively  for  mourning.  And 
I  direct  that  each  of  the  said  legacies  expressly  given  for  mourning,  and 
each  of  the  said  legacies  to  my  said  servants  shall  be  paid  within  one 
■calendar  month  next  after  my  death." 

Knight  Bruce,  V.-C,  held  that  a  farm  bailiff,  who  had 
lived  with  the  Earl  twenty-eight  3'ears,  at  350/.  a  year, 
living  on  the  home  farm  within  the  park,  rent  free,  the 
Earl  paj'ing  all  rates  and  taxes,  and  who  was  allowed 
keep  for  a  cow  and  a  horse,  and  to  take  pupils  to  instruct 
in  agriculture,  was  a  servant  within  the  meaning  of  the 


{d)  4  Hagg.  107. 
le)    Chi  supra. 
If)  9  Jurist,  936. 

M.S.  82 
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iipplit*  to 
inaoor 
servants. 


Servant  ninst 

lit'  a  iifiiilii 

-iTvant. 

llooth  V. 

Jietin. 

:^ervant  at 

titeklii  wau''- 

not  entitled  ti 

It  jjaey  ot 

i/Ktr's  \\;\-^v-. 

Jilaekwell  v. 
Pennant. 

Xor  gardener 
at  tcrrklij 
wage-. 


will,  and  was  entitleil  to  his  year's  wa^es  of  SHO/.  (//), 
and  interest  at  four  per  cent,  from  one  month  from  the 
testator's  decease,  the  time  when  the  legacy  was  directed 
by  the  will  to  he  paid. 

A  hetpiest  to  each  "  servant  in  my  domestic  establish- 
ment"  was  held  {h)  by  Lord  Truro  not  to  cover  the  case 
of  a  head  gardener  at  weekly  wages  living  in  a  cottage 
belonging  to  the  testator  in  an  adjoining  village,  on  the 
ground  that  the  testator  had  in  view  the  distinction 
between  indoor  and  outdoor  servants  when  he  used  the 
term  "  servants  in  my  domestic  establishment." 

Moreover,  to  entitle  a  servant  to  a  legacy  of  a  year's 
wages  it  has  been  held  thai  ho  must  have  been  a  ycarlij 
servant,  and  a  servant  who  has  been  paid  irrellji  wages 
is  not  entitled.  Thus,  where  a  will  contained  the  follow- 
ing words,  "  I  give  to  each  of  my  servants  one  yearn 
wages  over  and  above  what  may  be  due  to  them  at  the 
time  of  my  decease,"  a  question  was  made  whether  a 
person  who  had  worked  in  the  testator's  garden,  under 
his  gardener,  for  several  years,  at  weckhi  iracfes,  and  a 
boy  who  had  served  the  testator  for  some  time  as  a 
cowboy,  at  trcekli/  icdijes,  and  neither  of  whom  resided 
with  or  formed  part  of  the  testator's  family,  were  to  be 
considered  as  entitled  under  the  will  to  a  year's  wages ; 
but  Sir  J.  Leach,  ^L  R.,  was  of  opinion  that  these  per- 
sons were  not  servants  in  the  sense  in  whiih  the  testator 
had  used  the  expression.  In  speaking  of  a  year's  wages 
the  testator  j)lainly  used  that  expression  with  reference 
to  family  servants  usually  hired  by  the  year  (/). 

And  so  where  (A)  a  testator  by  his  will  gave  "  to  each 
of  his  servants  living  with  him  at  his  decease,  and  who 
had  lived  with  him  three  years,"  a  legacy  of  one  year's 
wages,  Sir  G.  Turner,  \'.-('..  held,  that  a  head  gardener 


(</)  The  10/.  for  mourning  had  Iwcn  paid. 

(/ij  (/fi/r  V.  Mnifiaii,  1  I)i!  G.  M  *X.  k  Cr.  3.'i0;  revorning  the  decision  of 
Knight  iJrncf,  V.-V;.,  l!t  I,.  J.,  Ch.  o.H  ;    Vaiujluni  v.  liimtli,  Ki  .Iiir.  H0«. 

(i)  Hoiith  V.  Jlcan,  1  Mjl.  tii:  K.  /)G0.  ]5ut  sec  Thrupp  v.  Cvllcit,  j>o»t, 
p.  499. 

(/I)  Itlackurll  V.  r,,iiuii,l,  9  Ilnre,  T).')!. 
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who  at  the  time  of  the  death  of  the  testator  lived  in  a 
cottage  of  the  testator  in  the  grounds,  free  of  rent,  and 
was  employed  at  17.s.  a  n-eeh,  was  not  entitled  to  the 
legacy ;  as  although  clearly  a  servant,  and  not  to  be 
excluded  on  the  ground  that  he  was  not  living  in  the  same 
house  with  the  testator,  yet  the  bequest  only  applied  to 
servants  hired  />//  the  ijear. 

Upon  the  authority  of  these  cases  a  similar  decision  Bresim  v. 
was  made  in  Ireland,  in  a  case  (/)  in  which  a  testator  ^^"^'^>'on- 
bequeathed  "  unto  each  and  every  of  the  servants,  male 
and  female,  who  shall  respectively  have  been  living  in 
m}'  service  for  the  space  of  six  calendar  months  im- 
mediately previous  to  my  decease,  the  amount  of  one 
year's  standing  wages  over  and  above  any  yearly  salary- 
or  wages  I  may  owe  them  respectively  at  my  decease." 
A  person  who  stated  that  he  was  "  a  servant  in  the 
employment  of  the  testator  as  a  gardener  for  a  period  of 
nearly  eleven  years  prior  to  his  decease,  and  was  hired 
by  the  testator  as  such  servant  on  the  17th  of  March, 
1841,  at  wages  or  remuneration  equivalent  to  the  sum 
of  52/.  a  year,  payable  by  a  weekly  allowance  of  12.s'.  6(/. 
in  money,  and  by  means  of  a  house  rent  free,  and  a 
certain  allowance  of  milk  and  coals  yearly ;  all  of  which 
money  and  other  wages  and  allowances  were  equivalent 
in  value  to  the  said  yearly  salary  of  52L  a  year,"  was 
held  by  Brady,  L.  C,  not  entitled  to  any  legacy  under 
the  above  bequest,  as  the  terms  of  the  bequest  made  it 
essential  that  the  servant  should  have  been  engaged  on 
a  yearly  hiring  and  wages,  and  it  could  not  be  inferred 
from  the  petitioner's  statement  that  there  was  a  yearly 
hiring,  or  a  hiring  at  yearly  wages.  But  he  (the  L.  C.) 
thought  it  certainly  not  of  any  importance  that  the  peti- 
tioner did  not  live  in  the  house,  nor  that  his  wages  were 
paid  weekly  or  at  irregular  intervals,  if  they  were  in 
truth  3'early  wages. 

However,  where  {m)  a  testator,  among  other  pecuniary   Thrupp  v. 


{!)  BresU),  v.   JJ'aMroii,  4  Ir.  Ch.,  R.  323  (1855). 
(»i)    Thnipp  V.  UoUctt,  26  Eeav.  H7. 


CuUilt 


32—2 


;'')00  LEGACIES    TO    SKUVANTS. 

Thnippy.         legacies,  p;ave  to  his  executors  the  sum  of  1,000/.  to  be 

Cullett.  ... 

i'(]ually  (livKied  l)et\veen  all  the  servants  in  his  service  at 
tlu'  time  of  his  decease  (except  as  in  his  will  mentioned), 
it  was  held  b}'  Sir  J.  Komilly.  'SI.  II.,  that  a  head  gardener 
and  under  gardener  at  weekly  wages,  who  lived  at  their 
own  houses,  adjacent  to  that  of  the  testator,  and  were 
occupied  in  their  employment  of  gardeners  the  whole  of 
the  working  days,  and  occasionally  on  Sundaj's,  to  feed 
the  cattle  and  attend  to  the  garden,  and  had  no  employ- 
ment from  any  other  person  during  their  engagement 
with  the  testator,  were  servants  witliin  the  meaning  of 
the  will. 

•'  The  case  of  Townxlirnd  v.  Wnulham  "  («),  saiU  tlic  M.  11.,  "  lays  down 
tliat  the  mere  fact  of  responsibility  is  not  a  ground  upon  which  the 
Court  ought  to  proceed,  and  it  would  ai)pear  to  me  a  very  strange  tlecision 
to  hold  that  a  jierson  is  not  a  servant  because  he  <locs  not  live  in  tlie 
house  but  in  a  cottage  belonging  to  his  master.  It  is  a  common  thing  to 
pay  gardeners  by  the  week.  The  gardener  wa.s  in  the  etnplovmont  of  the 
testator  for  upwards  of  a  j'car,  and  during  the  whole  of  that  time  was 
engaged  in  tlie  management  of  the  garden.  I  can  see  no  ticfinition  of 
'servants'  which  would  exclude  tlie  gardener.  The  same  observation 
applies  to  the  under  gardener,  and  he  also  is  entitled  as  one  of  the 
servants  of  the  testator." 

StTvi.fmust  The  servant  also  must,  generally  speal\ing,  continue 

<'i."tli"ot  *"        ^*^  ^^^^  service  of  the  testator  to  the  time  of  his  death. 
t.>tiit.)r.  Sir  Eobert  Henley,  by  will  (o),  gave  100/.  apiece  to  all 

•{';"":  ^'  his  servants.     The  Court  declared  that  none  but  such 

J  till  III/. 

as  were  his  servants  before  the  making  of  the  will  (])), 
and  did  so  continue  to  be  servants  to  him  until  the  time 
of  his  death,  could  have  any  pretence  to  the  legacy :  and 
such  only  as  were  his  menial  servants,  and  lived  all 
along  in  the  house  with  him  from  the  date  of  the  will 
until  liis  deiith,  ;iiiil  no  otlun's. 


(n)  2  Vern,  546,  mipra,  p.  496. 

(o)  Joiim  V.  Jlriilri/,  2  Chiiiic.  llip.  3G1.  In  Re  Mnrnis,  ,16  L.  J.,  CM. 
830,  Nortli,  J.,  »*iu(l  hi-  tlif)uglit  tin  re  nni'<t  linvi-  Ivcii  sdiiiftliiiig  more  thim 
nppriin*  in  tlit*  rr|)<irt  "f  .Jmus  v.  Jlnihij,  wiiich  led  the  judge  to  come  to  tlie 
conclu.sioii  lie  did  in  that  rn.se. 

[p  )  The  fpiestion  does  not  appear  to  have  been  rni8e<l  in  any  Huhsequent 
rascH,  whether  it  wiih  necr.KSiiry  that  the  servant  sliould  liiive  been  in  the 
terviee  of  the  testator  a<  ihr  ilnlr  of  hi»  uill,  us  well  as  at  the  time  of  his 
death.     See  I'mkcr  v.  Murchaiil,  iufii. 
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But  where  (q)  a  testator  bequeathed  a  legacy  to  Jane  Jicrhert  v. 
H.,  "  if  in  his  service  at  the  time  of  his  decease,"  and  it  ^'"'^^■. 
appeared   that   Jane    H.  had  quitted   his  house  a  few  house  but  not 
days  before   his   death,   Lord    Eldon  held,   that    parol  service. 
evidence  was  admissible  to  show  that  though  she  had 
quitted  his  hounc,  she  continued  and  was  considered  hj 
him  as  still  in  his  service  :  and  upon  that  evidence  the 
legacy  was  established. 

And  in  a  subsequent  case  (r),  where  a  testator  had  Paricerv. 
several  servants,  and  by  a  codicil  to  his  will  bequeathed  "        ,   ' 

•^  -■■  Servant  who 

to  some  of  them  by  name  legacies  of  1,000L  each,  and  lived  with 
then  gave  "to  the  other  servants  500L  each;"  it  was  [i^Jo^wiii 
held  by  Lord  Lyndhurst,  L.  C.  (affirming  the  decision  of  but  had  left 
Knight  Bruce,  V.-C),  that  A.  R.,  a  female  servant  who  his  death, 
was  in  the  testator's  service  at  the  date  of  the  codicil,  ^^^\^^  entitled, 

under  beqvest 

though  for  ten  weeks  only,  and  quitted  it  three  years  to  "other 
and  a  half  before  his  death,  was  entitled  to  a  legacy  of  ^^'^^^^*^' 
500/.,  considering  that  the  case  of  Jones  v.  Henley  (s) 
did  not  apply.     And  his  lordship  said — 

"  The  testator  had  several  servants,  some  of  whom  had  lived  in  his 
service  for  many  years,  as  he  states  in  his  codicil.  The  others  lived  with 
him  for  a  shorter  period  of  time.  He  distinguishes  between  them.  He 
gives  to  three  of  them  by  name,  who  had  lived  in  his  service  for  many 
years,  1,000^.  each,  and  he  then  expresses  himself  thus,  '  to  the  other 
servants  500?.  each.'  What  is  meant  by  the  other  servants  ]  The  rest. 
After  taking  out  of  the  whole  class  the  three  individuals  who  are  named, 
Mrs.  D.  and  the  two  others,  to  whom  he  gives  1,0U0?.  each,  he  then  gives 
500Z.  to  the  remainder.  It  appears  to  me  as  if  he  had  named  them,  and 
as  he  annexes  no  condition  to  the  gift,  I  am  of  opinion  that  A.  R.  is 
entitled,  on  the  construction  of  this  codicil,  to  the  legacy  of  5U0?." 

Under  a  bequest,  by  which  the  testator  directed  that  Rk  Marms. 
"my  office  and  warehouse  employes,  such  as  clerks  and 
workmen,  shall  have  to  receive  six  months'  full  salary," 
it  was  held  (0  that  the  persons  to  take  were  the  employes 
in  the  service  of  the  testator  at  the  time  of  his  death. 


{q)  Herbert  v.  Rckl,  16  Ves.  481. 

(>•)  Parker  y.  Marchunt,  6  Jurist,  292;   7  Jur.  4')7  (the  point  in  the  text 
is  not  noticed  in  the  report,  2  Cr.  <k  Ph.). 
(^)    Ubi  supra, 
{t)  Be  Marcus,  56  L.  J.,  Ch.  830. 
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But  ■where  a  testator  tlirected  his  trustees  "  to  pay  to 

eiu'h  nmn  who  sliall  have  heen  in  my  employ  over  ten 

years  the  sum  of  10/.  for  each  year's  service  l)eyon(l  the 

said  ton  years,"  it  was  lield  (n)  that  a  man  who  had  heen 

in  tlie  testator's  eiii})l(>ynu'nt  for  iifteen  years,  hut  had 

left  his  emi)loynu'nt  hefore  the  date  of  the  will,  and  was 

not  in  his  employment  at  the  time  of  his  death,  was 

entitled  to  a  legacy  of  50/. 

S(i\;iii:  Even  a  servant  wrongfully  discharged  is  not  entitled 

<iis'ci'nl'.'e(l        ^^  ^  legacy  left  hy  a  will,  which  requires  that  the  legatee 

not  entitkd ;      shall  he  "in  the  service"   to  be  entitled  to  it.     And 

Barlow  \.         therefore,  where  a  man  left  his  landed  estate  to  his  son 

and  charged  it  with  the  payment  to  his  faitlifui  servant 

S.,  of  an  annuity  of  12/.  "  provided  slie  shall  he  in  my 

service  at  the  time  of  my  decease ;  "  and  two  days  before 

his  death  discharged  her  without  sullicient  ground,  paying 

her  wages;  it  was  held  l)y  the  Exchecpier  Chamber  that 

although  she  might  perluq)s  recover  damages  in  an  action 

ft)r  wrongful  discharge,  yet  she  was  not  in  the  service  of 

the  testator  at  the  time  of  his  decease,  and  therefore  not 

entitled  to  the  annuity  (r). 

nor  one  wiio  And  a   similar  decision   was  made  where  a  servant 

t'iHlVlei't"         voluntarily  left  the  house  of  a  lunatic  master  during  his 

Veuffiy.  lifetime,  receiving  wages  up  to  the  end  of  his  year,  ICth 

Maniott.  October,  though  the  testator  died  on  the  8th  October  («•)• 

I'roinissoiv  "Where  a  man  on  his  death  left  among  his  papers  two 

notes  leitW      j^^  j  j  .^,j^}  directed  "for  Sarah  (iough,  my  late 

master  pay-  i->    »        j 

abl.toiii^'         servant,"  one  of  wliich  contained  a  proiiiissoiy  note  for 
not  df'liverwi      100/.,  and  the  letter  stated  that  it  was  "  in  consideration 

in  mnster's        yf  iigf  low'  and  faithful  services"  (she  having  be(;n  iiis 
lif<time  void.  .  ,     i  ,  i       ,  •      \ 

^.^  ^  ,  .  housekeeper,  hut  liavnig  hitt  on  having  a  cluld  by  him), 

rin'r/o,,.  and  tliat  his  executors  would  pay  her  the  amount  of  the 


(m)  Jie  Sharlanit,  Kemp  v.  Jiozrij,  (IH'.lCi)  1  Cli.  .MT. 

(r)  Jtarlow  v.  Kilua,<l»,  1  II.  i't  C.  n\-, . 

\ir)  lie  .Srnri,'  Jlntntr,  frum  V.  Miiniott,  .'11  I,.  .!.,  Cli.  .'ilO.  In  lir 
7/n>7/<7/'«  Trimtii,  17  I..  J.,  '"h.  (510,  a  si-rvniit  whs  licld  nut  futitlcd  to  a 
li'^ili'V  left  to  tlioM'  in  the  service  lit  tlie  testatrix,  liei  anse  slie  liad  lieen  disniisseil 
in  e(inse(|nenre  o!  an  oriler  in  Innacv  liy  wliieli  the  Cunrt.  shortly  helore  the 
(h-ath  of  tlie  testatrix,  had  onhred  all  her  property  to  bu  nold  so  that  her 
(•"tabliiiliinent  had  been  neceyHarily  broken  up. 


nnvner  v. 


iJanlnf. 
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note  ;  and  the  other  letter  was  similarly  addressed,  and 
inclosed  a  note  for  200/.,  and  in  the  letter  there  was  the 
following  passage: — "  In  addition  to  any  sum  I  owe  you, 
I  enclose  you  200L  as  a  mark  of  my  respect,"  and  there 
was  also  a  recommendation  that  the  money  should  be 
invested  for  the  benefit  of  the  child ;  it  was  held  that  the 
notes  were  void  as  notes  for  want  of  delivery  in  the 
maker's  lifetime,  and  therefore  the  executors  were  not 
liable  upon  them  ;  and  they  were  also  void  as  testa- 
mentary dispositions,  for  non-compliance  with  the  Wills 
Act  {x). 

And  a  similar  decision  was  made  by  Kindersley,  V.-C,  7 
in  a  case  {ij)  in  which  a  housekeeper  who  had  been  forty 
years  in  the  testator's  service,  and  to  whom  an  annuity 
was  bequeathed  by  his  will,  claimed  some  Austrian  bonds 
which  were  in  a  box  belonging  to  the  testator,  of  which, 
and  the  key,  she  had  the  custody.  The  bonds  were 
rolled  up  in  packets,  and  one  containing  ten  had  this 
indorsement,  signed  by  the  testator,  "  The  first  five 
numbers  of  the  Austrian  Bonds  belong  to  and  are 
Hannah  Danby's  property.  Signed,  J.  M.  W.  Turner." 
It  was  held  that,  as  there  had  been  no  actual  transfer  or 
delivery  of  the  five  bonds,  they  still  formed  part  of  the 
testator's  assets,  for  although  H.  D.  had  the  custody  she 
had  not  the  possession  of  the  bonds. 

By  his  will  dated  November,  1876,  B.,  a  testator  who  Servant  who 
died  in  July,  1883,  bequeathed  "  to  each  of  my  servants  senice  not 
who  shall  at  my  death  have  been  in  my  service  twelve  entitled  to 

•IT-  legacy  "m 

calendar  months  or  longer,  one  year  s  wages  m  addition  addition"  to 
to  anything  owing  by  me,  and  to  my  gardener,  P.  G.,  "^^'^o^s- 
300L  in  addition."     In  August,  1880,  P.  G.,  who  had  glZlZ^' 
been   in   testator's   service   thirty-three   years,  left   the 
service,  and  on  leaving  the  testator  made  him  a  present 
of  100/.     It  was  held  by  Ka}^,  J.,   that,  as  P.  G.   was 
not  in  the  service  at  the  death  of  the  testator,  he  had 


(.»■)  Gougli  V.  Findo)i,  7  Exc.  48  ;    see  Htihe  v.  Ilidse,  17  C.  U.  711,  721. 
(./)    2'rimnwr  v.  l)anbi/,  'lb  L.  J.,^Cli.  424. 
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IIow  far 

lejracy  is  a 
sntisfnctioii  i.i 
debt  for 
wnges. 


Miithcus  V. 
M<ithcu>. 


Direction  l'\ 
t€stiitor  to 
fill  ploy 
pnrticular 
seivant  or 
agent. 


Shatc  V. 
Lawlets. 


not  fulfilled  the  eoiulition,  and  ^Yas  not  entitled  to  the 
300/.  (^). 

When  a  legacy  is  left  by  a  master  to  his  servant,  it 
will,  sometimes,  be  considered  as  a  satisfaction,  either  in 
the  whole  or  in  part,  of  any  wages  due  at  the  time  of  the 
master's  death,  unless  a  contrar}'  intention  appear  from 
the  master's  will  (a).  Courts  of  equity,  however,  are 
inclined  to  infer  a  contrary  intention  from  slight  circum- 
stances. Thus,  in  MathcivK  v.  Mathcn-a  (h),  Sir  Thomas 
Clarke,  M.  1\.,  said  he  remembered  a  case,  before  Lord 
Ilardwicke,  where  an  old  lady,  indebted  to  a  servant  for 
wages,  by  will  gave  ten  times  as  much  as  she  owed  or 
Avas  likely  to  owe  ;  yet  because  the  legacy  was  made 
payable  u  jiiontJi  after  her  own  death,  the  Court  laid  hold 
of  that  circumstance  to  take  it  out  of  the  general  rule(f)« 

Germane  to  the  subject  we  have  been  treating  of,  and 
therefore  proper  to  be  introduced  in  this  place,  are  the 
cases  in  which  the  question  has  arisen  whether  a  direction 
or  injunction  in  a  will  to  emplo}'  a  particular  steward  or 
agent  imposes  on  the  devisee  an  obligation  in  the  nature 
of  a  trust  in  favour  of  the  person  so  named  ((/).  This 
question  arose  in  the  case  of  Shaw  v.  Laukss  (e).  There 
the  testator,  after  devising  his  estates,  charged  with 
certain  annuities,  to  his  friend  Shaw  (then  aged  twenty 
years)  for  life,  with  remainders  over  in  strict  settlement. 


(2)  Jie  Bonjon,  Jictnjon  v.  Grieve,  ")3  L.  J.,  Ch.  1165. 

(n)   Set!  I.c  Sdfjf  V.  Counsmakir,  1  Ksp.  ISS. 

(A)  2  Ves.  sen.  G.JG  ;  see  also  CliiiiicrijH  Cusr,  1  1*.  "Wins.  408.  However, 
in  J{irliH>(l.sun  v.  (Jiecsc,  '.\  Atk.  (ill,  J.oul  Ilardwieke  said  that  legacies  to 
servantt  liad  never  been  held  to  be  in  satisfattion  of  di  ht.t.  See  Smith  v. 
Smith,  .'Jl  I.,.  J.,  Ch.  JH.  In  France  legaeies  to  servants  are  not  coiwiderwl 
n»  satisfaction  for  wages.  Coil.  Civ.  liv.  :{,  tit.  2.  sect,  (i,  102.'}. 

(r)  In  Koch  v.  Cnllni,  (i  Hare,  631,  nn  annuity  of  20/.  left  to  a  servant  by 
a  codicil  was  lidd  to  l)e  ciiniulative  upon  and  not  in  substitution  of  a  similar 
annuity  left  by  tiie  will.  Where  a  t«st;itri\  dinrted  Inr  cvecutors  to  purcha.so 
an  annuity  ot  oO/.  a  year  in  govt  ruuuut  seiuritiis  for  btr  servant  M.,  it  wa.s 
held  that  the  annuity  was  perpetual  and  not  for  lite  only  ;  Jloxn  v.  Jiorrr,  31 
I,.  J.,  Ch.  709.  And  a  legacy  to  "  servant  and  friend  .\."  and  a  year's  wages 
to  all  servants,  was  held  cumulative.      Wilmtn  v.  (f  I.nirx),  L.  li.,  7  Ch.  418. 

(//)  Sec  generally  on  this  subject,  Kniijht  v.  Knii/ht,  3  Ueav.  148  ;  Grceu 
\.  Minxirn.  1  Drew.  OKI.  In  thonino/t  v.  Lashmar,  31  L.  J.,  P.  iM.  &  A. 
l.j(i,  an  appointment  by  letter  of  an  agent  and  collector  was  held  not 
testamentary. 

(«f)  SCI.  &  F.  129. 
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and  directing  the  residue  of  his  personal  estate  to  he  shaw  v. 
invested  in  the  purchase  of  other  real  estates,  to  Ije  ^'""■'^'^^^• 
settled  in  like  manner,  and  after  hequeathing  to  his 
friend  and  agent,  La\Yless,  100/.  as  a  token  of  esteem, 
and  after  directing  his  executors  to  pay  to  his  agent  150/., 
to  he  distributed  among  the  poor  on  his  estates,  declared 
it  to  be  his  "particular  desire  that  his  executors,  whilst 
acting  in  the  management  of  all  or  any  of  his  aftairs 
under  his  will,  as  also  his  friend  Shaw,  when  he  should 
enter  into  the  receipt  of  the  rents  of  his  estates,  should 
continue  Lawless  in  the  receipt  and  management  thereof, 
and  likewise  should  employ  and  retain  him  in  the  receipt, 
agency  and  management  of  lands  to  be  purchased  and 
settled  in  pursuance  of  the  will  at  the  usual  fees  allowed 
to  agents,  he  having  acted  for  the  testator  since  he  became 
possessed  of  the  estates  full}'  to  his  satisfaction."  The 
testator  also  bequeathed  to  his  friend  and  agent.  Lawless, 
150/.  to  purchase  a  monumental  tablet.  Soon  after  the 
testator's  decease,  Shaw  dismissed  Lawless  from  his 
office  as  land  agent,  but  without  impeaching  his  character 
or  capacity.  Lawless  filed  a  bill  in  Chancery  against 
Shaw,  claiming  to  be  reinstated,  which  was  dismissed  by 
Lord  Plunket,  and  his  decree  (though  upon  a  rehearing 
reversed  by  his  successor.  Lord  St.  Leonards)  was  after- 
wards affirmed  in  the  House  of  Lords.  In  delivering 
judgment  in  the  House  of  Lords,  Lord  Cottenham,  C, 
after  stating  that  all  cases  upon  a  subject  like  this  must 
depend  upon  the  testator's  intention,  and  that  Lawless 
was  only  agent  to  the  testator  in  his  lifetime  dnrinii  Ids 
pleasure,  and  that  by  the  terms  of  the  will  the  testator 
desired  he  should  continue  in  the  agency,  and  that 
the  natural  presumption  was  that  the  testator  wished 
him  to  continue  upon  the  same  terms,  and  showing  to 
what  absurd  consequences  the  upholding  Lawless' s  claim 
would  lead,  said, — 

"  There  is,  it  is  true,  a  great  variety  of  cases  in  which  the  expression 
of  a  wish  has  been  held  to  create  a  trust  ;  but  the  rule  of  construction 
in  these  cases  is  that  there  should  be  certainty"  in  the  object  and  in  the 
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tS/.dir  T,  subject  of  a  trust  so  oi-enttsl  ;  diat  tlio  expressions  in  the  will  should  not 

L<ucUm.  leave  the  matter  in  a  tloubtful  iinibitruity.      Curi/ v.  <^ Wry  (/)  has  been 

referreil  to.  Tiiere  Lonl  I{e<Iestiale  expix'sscd  the  rule  in  these  words, 
•  When  ft  testator,  havinp  in  his  |K>wer  to  dispose  of  proiK'rty,  exi)resscs 
a  desire  as  to  the  disjHisition  of  the  property,  and  the  objeets  to  which  he 
refei-s  are  certain,  fiie  desire  hi  expressed  amounts  to  a  command,  and 
if  he  shows  his  tlesire,  he  in  fact  expresses  his  intention,  provided  the 
objects  to  which  he  refers  are  so  detined  that  a  Court  can  act  ujwn  the 
desire  so  expressed.'  In  lolei/  v.  J'lirri/  (g)  the  Court  held  that  a  desire 
that  a  devisee  in  remainder  .shouhl  be  educale<l  antl  maintained  from 
the  income  of  the  devisetl  property  created  a  trust  in  his  favour.  There 
everything  concurred  to  show  that  such  was  the  intention  of  the  testa- 
tor. In  Jlihhert  \.  JJihbert  (Ji)  a  trust  was  held  to  be  created  as  to  a 
West  Indian  estate,  and  II.,  the  person  in  whose  favour  the  desire  was 
made,  was  ai)pointcd  consif,'nee.  lUit  there  the  words  were  clear  antl 
express  in  his  favour,  though  the  estate  to  which  they  applied  appearetl 
doubtful.  In  'Jihhitx  v.  'J'ihlii(s{i)  there  was  no  doubt  as  to  the  subject- 
matter,  but  still  that  case  carried  the  doctrine  of  creation  of  trusts 
further  than  any  which  had  preceded  it,  though,  as  it  seems  to  me,  not 
so  far  as  the  decree  (of  Lord  St.  liconaitls)  in  the  present  case  has 
carried  it.  It  is  true  that  all  the  Court  rctjuires  is  that  the  subject  and 
oViject  shall  be  defined  and  certain.  Then  what  is  the  subject  in  the 
jiresent  case  ?  It  is  the  riglit  to  \>c  employed  in  the  receipt  of  the  rents, 
and  the  agency  and  management,  of  tiie  land  of  another  person  upon 
the  usual  fees.  "What  is  the  necessary  effect  of  this  alleged  right  /  It 
goes  to  exclude  Siiaw  from  tlie  management  of  his  own  estate,  or  from 
the  receipt  of  the  rents  themselves.  Then  this  (|uestiou  arises  :  Suppose 
that  he  parts  with  the  estate,  would  it.  in  the  hands  of  a  purcha.ser,  lie 
subject  to  the  same  liability  to  this  claim  of  agency  on  the  jmrt  of 
lawless  ?  Was  it  the  <Iesire  or  the  wish  of  the  testator  that  it  shouhl  be 
tio  ?  or  did  he  merely  wish  that  his  devisee  should  employ  a  man  whose 
conduct  h.id  given  satisfaction  to  himself  .'  Some  cases  of  difticulties  of 
another  kind  were  put  in  the  course  of  the  argument.  Itwasaskeil, 
among  other  things,  whether,  if  a  testator  should  say  that  he  desire<l  his 
sou  to  be  e<lucated  at  a  particular  school  that  wouUl  create  a  trust  in 
favour  of  the  8ehoohna.ster  .'  That  would  certainly  be  a  matter  for  the 
nilvantage  of  the  schoiilmaster,  but  it  couhl  not  l>c  conten<lc<l  that  he 
would  have  a  right  to  enforce  the  performance  of  this  desire  of  the 
testator.  It  would  be  an  exj)ression  of  desire  made  for  the  benefit,  not 
of  the  schoolmaster,  but  of  the  scholar.  Having  examined  all  the  ca.se.-* 
anil  cjuite  satisfied  myself  that  there  is  not  a  ca.se  which  comes  at  all 
near  the  prescJit,  I  mean  indeed  that  all  arc  against  the  const  ruction 
contended  for  by  the  rcKpoiulent,  I  am  of  opinion  that  the  judgment 
|ironouneed  by  Ix)ril  I'lunket  was  correct,  and  that  the  decree  of  Lonl 
Chnucvllor  Sugilcn  must  ho  far  be  ruvcrtHxl." 


(/)  2  Sih.  \  I^f.  IT-'I. 

Iff)  h  Siui.  l.'JS,  iillinnid  on  Mppial,  J  M    it  K.  I  .^. 

(A)  :<  .Mrr.  «H1. 

(i)  19  Vift.  (i.')G. 
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In  a  previous  case  (/.)  in  which  a  testator  devised  his  Auditor, 
estates  to  trustees  upon  trust  to  let  the  same,  and  apply  ^["•ii'>fi>n«  v. 
the  rents  in  paj'ing  off  certain  incumbrances,  and 
appointed  A.  to  be  auditor  of  the  accounts  during  the 
execution  of  the  trusts,  and  directed  the  trustees  to  pay 
him  the  usual  annual  remuneration  ;  Sir  L,  Shadwell, 
V.-C,  held  that  the  trustees  were  not  justified  in  remov- 
ing A.  from  the  office,  there  being  no  imputation  on  his 
conduct,  for  that  he  had  as  much  right  to  be  auditor  as 
any  one  of  the  devisees  had  to  the  estates. 

Where  a  testator  (/),  after  leaving  some  legacies,  pro-  Knight  y. 
ceeded  thus,  "I  trust  to  the  liberality  of  my  successors  ^'"^'^'• 
to  reward  any  others  of  my  old  servants  and  tenants 
according  to  their  deserts,"  Lord  Langdale,M.E.,  thought 
he  could  not  be  understood  to  have  intended  to  create  an 
imperative  trust. 


(/.■)    iniUama  v.  Curbct,  8  Sim.  349. 
(V)  KuHjht  V.  Kniyht,  3  Bear.  148. 


I 
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APPENDIX. 


THE  FRAUDS  BY  WORKMEN  ACT,  1748. 

22  Geo.  2,  c.  27. 

An  Act  for  tJie  more  effectual  j^r  eventing  of  Frauds  and  Abuses 
committed  by  Persons  employed  in  the  Manufacture  of  Hats, 
and  in  the  Woollen,  Liniien,  Fustian,  Cotton,  Iron,  Leather, 
Furr,  Hemp,  Flax,  Mohair  and  Silk  {a)  Manufactures ;  and 
for  ineventing  untauful  Combinations  of  Journeijmen  Dyers 
and  Journeymen  Ho'tpressers,  and  of  alt  Persons  employed  in 
the  said  severed  Mamifartures ;  and  for  the  better  Payment  of 
their  Wages. 

[T/ie  preamble  recitex  iin  Acf  of  13  Geo. 2,  c.  8,  ivJiich  ivas  repealed 
hy  tlie  Master  and  Servant  Aet,  1889  (52  4'  53  Vict.  c.  24).J 

Be  it  enacted  by  (&c.,  &c.),  that  if  any  person  or  persons  whatsoever  Persons  em- 
who  shall  be  hired  or  employed  to  make  any  felt  or  hat,  or  to  prepare  or  ploved  iu  tho 
work  up  any   woollen,  linnen,  fustian,  cotton,  iron,  leather,  furr,  hemp,  luauufai-tures 
flax,  mohair,  or  silk  manufactures,  or  any  manufactures  made  up    of  herein  de- 
wool,  furr,  hemp,  flax,  cotton,  mohair,  or  silk,  or  of    any  of   the   said  scribed,  beiii"- 
materials  mixed  one  witli  another,  shall,  from  and  after  the  24th  day  of  convicted  of " 
June,  17-lr'.»,  purloin,  imbezil,  secrete,  sell,  pawn,  exchange,  or  otherwise  imbezzillin"-. 
unlawfully  dispose  of  any  of  the  materials  with  which  he,  she  or  they  ^c.  anv  of  the 
shall  be  respectively  entrusted,  whether  the  same  or  any  part  thereof  materiids 
be  or  be  not  first  wrought,  made  up,  manufactured  or  converted  into 
merchantable  wares  (&),  or  shall  i-eel  false  (f)  or  short  yarn,  and  shall  be  or  of  reeling 
thereof  lawfully  convicted  by  the  oath  or  (if  the  owner  thereof  be  of  the  false  or  short 
people  called  Quakers)  solemn  affirmation  of  the  owner  of  such  goods  yaru, 
or  materials,  or  by  the  oath  or  attirmation  of  any  other  credible  witness 
or  witnesses,  or  by  the  confession  of  tlie  person  or  persons  charged  with 
such  offence,  before  anj-  one(r/)  or  more  justice  or  justices  of  the  peace 
of  the  county,  riding,  division,  city,  liberty,  town  or  place  where  such 
<  iffence  shall  be  committed,  or  where  the  person  or  persons  so  charged 


(fl)  Repealed  as  to  woollen,  linen,  cotton,  flax,  mohair,  and  silk  manu- 
factmres,  6  &  7  Yict.  c.  40,  post. 

{b)  See  17  Geo.  3,  c.  56,  post,  and  sect.  16,  as  to  tools,  &:c. 

{c)  This  punishment  for  reeling  false  or  short  yarn  having  been  found  too 
severe  was  repealed,  14  Geo.  3,  c.  44,  and  a  punishment  by  penalty  substi- 
tuted, but  that  Act  was  repealed  bv  the  Master  and  Servant  Act,  18Si). 

(rf)  Two,  17  Geo.  3,  c.  56,  s.  2', post. 


ilO 


22  (iKo.  2,  ( .  27 


to  bo  com- 
mitted ; 


Persons  con- 
victed of 
buyiiiir  or 
receiviuijf  any 
of  the  ma- 
terials from 
the  workmen 
without  con- 
sent of  tJair 
employers. 


to  forfeit  for 
the  first 
offence  'JO/. 


Jtistiifs  im- 
piwered  to 
;riant  a  war- 
rant to  search 
the  houses,  kr. 
of  persons 
convicted  of 
j)iirliiiniii;.'.  \f. 
any  of  tiie 
miiteriaK.  ia.. 


the  persons 
from  who-.(; 
houses  such 
material  were 
taken,  provini: 
their  pro|>erfy 
therein,  to 
have  them 
restored ; 


shall  reside  or  inhabit  (which  oath  or  ntlirniation  the  said  justice  or 
justices  is  and  are  hereby  im|><)weredaiitl  reiiuircd  to  administer),  it  shall 
and  may  l>e  lawful  to  and  for  tlie  said  justice  or  justices,  by  warrant 
under  his  or  their  hand  ami  seal  or  hands  ami  seals,  to  commit  the  person 
or  persons  so  convicted  to  the  house  of  correction,  or  otiier  public  prison 
of  such  county,  ridiiif:,  division,  citv.  liberty,  town  or  place  (<»). 

2.  Ami  if  any  pei"son  or  i>ersons  shall  buy.  receive,  accept  or  take,  by 
way  of  gift,  pawn,  plcdj,'e,  sale  or  exclianj,'o.  or  in  any  other  manner 
whatsoever,  of  or  from  any  person  or  persons  hiretl  or  employe<l  to  make 
any  felt  or  hat,  or  to  |)repare  or  work  up  tlie  woollen,  linnen,  fustian, 
cotton,  iron,  leather,  furr,  hemp,  liax,  nmhair  or  silk  manufactures,  or 
any  manufactures  made  up  of  wooll,  furr.  hemp,  flax,  cotton,  mohair  or 
silk,  or  of  anj"  of  the  said  materials  mixetl  one  witii  another,  any  thrums 
or  ends  of  yarn,  or  any  other  materials  of  wooll.  furr,  iiemp,  flax,  cotton 
or  iron,  or  any  Icatlier.  mohair  or  silk,  whether  tlie  same  or  any  part 
thereof  l>e  or  be  not  tiist  wrouL'lit.  made  up  or  manufacturcfl.  knowinj^ 
tlie  person  or  persons  of  whom  he.  she  or  they  so  buy,  receive,  accept  or 
take  the  said  materials  to  be  so  liire<l  or  employed  as  aforesaid,  and  not 
having  first  obtained  the  consent  of  the  person  or  persons  so  hiring  or 
employiTig  him,  her  or  them,  who  shall  offer  to  sell,  pawn,  pledge, 
exchange  or  otherwise  dispose  of  the  said  materials,  or  shall  buy.  receive, 
nccejit  or  take  in  any  manner  whatsoever,  of  or  from  any  other  jK'rson 
or  persons  whomsoever,  any  of  the  said  materials,  whether  the  same  be  or 
be  not  first  wrought,  made  up  or  nianufacturcfl.  knowing  the  same  to  be 
so  j)urloined  or  imbezziilcd.  then  and  in  every  such  case  tiic  person  or 
persons  so  buying,  receiving,  accepting  or  taking  any  such  materials, 
l)cing  thereof  lawfully  convicted  in  manner  beft>re  prescribed  by  this  Act 
for  the  conviction  of  persons  purloining  or  imbez/.illing  the  said  materials, 
>liall  for  the  first  offence  forfeit  the  sum  of  twenty  pounds  (.r). 
[Srrt.  3  ini:<  irjwiiird  hi/  80  .V  81    ]'irf.  r.  .'>'.».]" 

4.  And  if  any  i)ersoii  or  persons  shall  be  chaiged  with  and  aftcrwanls 
couvicteil  ((■/)  iif  purliiiniiigor  imbe/.zilling  any  nf  tlie  aforesaiil  materials, 
nr  of  buj'iiig  or  receiving  the  same  in  manner  before  dcsciilx;d,  it  shall 
and  may  be  lawful  to  and  for  the  justice  or  justices  of  the  j)eace  before 
whom  such  convictiim  shall  be  had  to  issue  a  warrant  under  his  or  their 
hand  and  seal,  or  hands  and  seals,  directed  to  any  person  or  persons, 
imi>owering  him  or  tiiem,  in  the  jiresencc  of  a  constable  or  headliorough, 
and  in  the  day-time,  to  enter  into  and  search  the  houses,  out-hou.ses, 
shops,  cellars,  vaults  and  other  places  belonging  to  the  pereon  or 
j)ersons  so  convicted  as  aforesaid  ;  and  if  upon  any  such  search  or 
searches  there  shall  Ikj  found  .•my  thrums  or  ends  of  yarn,  or  any  other 
materials  of  wotdl.  furr.  hemp,  flax,  cotton,  inm.  leather,  mohair  or  silk, 
it  shall  and  may  Ix;  lawful  to  and  for  the  pei-son  or  persons  inipoweretl  to 
make  such  search  or  searches  as  aforesaid  to  bring  such  materials  l)efore 
the  said  justice  or  justices,  to  l)c  by  him  or  them  detained  and  kept  in 
safe  custcKly  ;  and  if  within  the  space  of  twenty-four  (hns  next  after 
such  thrums  or  ends  of  yarn.  f)r  other  materials,  sh:dl  be  so  taken  and 
detained,  it  shall  Ik;  made  appcjir  to  the  satisf.iction  of  the  said 
justice  or  justices  that  the  person  or  persons  from  wiiofc  hoiiscs,  oul- 
liouses,  shops,  cellars,  vaults  or  other  jdaces  as  aforesaid,  the  said 
materials  shall  l)c  so  taken  and  detained,  is  or  arc  the  lawful  owner  or 
owners  tlM-reof.  an<l  came  to  the  jiossession  of  the  sjimc  in  an  honest  and 
Lawful  manner,  then  .nil  such  thrums  or  ends  of  yarn,  or  other  materials, 
i«o  taken  and  kept  as  ufurusaid,  shall  be  restored  to  the  penion  or  persons 


(*)  The  remainder  of  this  section  was  n'])raled  by  17  &  48  Vict,  c,  43. 

(/)  See  17  (»eo.  8,  c.  fit),  «.  .1,  /loiif ;  and  sect.  l(j,  as  to  tools,  &c.  The 
rest  of  this  seition  was  rrpcale<l  by  47  A:  4S  Vict.  c.  43. 

Iff)  See  17  ('CO.  .3,  c.  f}i>,  s.  10,  pout,  ns  to  search  brforc  conviction,  and  in 
premises  nol  hrlmii/iiii/  In  perMin  convicted. 
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out  of  whose  custody  or  possession  the  same  shall  have  been  so  taken  ; 
but  in  case  it  shall  not  be  made  appear  within  tlio  time  before  limited, 
to  the  satisfaction  of  the  said  justice  or  justices,  that  the  pei-sou  or 
persons  convicted  as  aforesaid  is  or  are  the  lawful  owner  or  owners  of 
the  said  materials  so  taken  and  detained  as  aforesaid,  then  and  in  every 
such  case  the  said  materials  shall  be  deemed  andadjudged  to  be  purloined 
or  imbezzilled  ;  and  it  shall  and  may  be  lawful  to  and  for  the  said 
justice  or  justices  to  direct  all  such  thrums  or  emls  of  yarn,  or  other 
materials,  to  be  publickly  sokl,  and  the  money  arising  by  such  sale  (the 
charges  of  such  sale  being  first  deducted)  to  be  equally  distributed 
amongst  the  poor  of  the  parish  or  place  where  the  person  or  persons  so 
convicted  shall  reside  or  inhabit. 

5.  Provided  always,  that  the  said  justice  or  justices  shall,  within  three 
days  after  such  materials  shall  be  brought  to  him  or  them  as  aforesaid, 
give  notice  thereof  in  writing  under  his  or  their  hand  and  seal,  or  hands 
and  seals,  to  the  person  or  persons  convicted  as  aforesaid,  appointing  in 
such  notice  a  time  and  place  for  his,  her  or  their  attending  in  order  to 
make  out  and  jtrovc  his,  her  or  their  property  in  such  materials  so  taken 
and  detained  as  aforesaid  ;  which  time  so  to  be  appointed  shall  be  within 
twenty-one  days  and  not  less  than  eighteen  days  after  such  notice  given  ; 
and  if  the  person  or  persons  so  convicted  shall  be  detaineil  in  any  house 
of  correction  or  other  prison  as  aforesaid,  the  said  justice  or  justices 
shall  also  cause  a  copy  of  the  said  notice,  attested  under  his  or  their 
hand  and  seal  or  hands  and  seals,  to  be  delivered  to  the  master  or 
keeper  of  such  house  of  correction  or  other  prison,  which  master  or 
keeper  is  hereby  required  to  bring  or  cause  to  be  brought  before  such 
justice  or  justices  the  person  or  persons  named  in  such  notice,  at  the  time 
and  place  therein  specified,  if  the  person  or  persons  named  in  such  notice 
be  then  in  the  custody  of  such  master  or  keeper  ;  and  if  any  such  master 
or  keeper  shall  neglect  or  refuse  so  to  do,  such  master  or  keeper  shall,  for 
every  such  neglect  or  refusal,  forfeit  to  the  person  or  persons  respectively 
named  in  such  notice  the  full  value  of  the  materials  so  taken,  detained 
and  sold,  to  be  recovered  by  distress  and  sale  of  the  gootls  and  chattels  of 
such  master  or  keeper,  by  warrant  under  the  hand  and  seal  or  hands  and 
seals  of  the  justice  or  justices  signing  such  notice,  in  case  the  said  for- 
feiture shall  not  be  immediately  paid. 

6.  Provided  also,  that  if  any  person  shall  think  himself  or  herself 
aggrieved  by  the  judgment  or  order  of  the  said  justice  or  justices  relating 
to  the  sale  or  disposal  of  the  said  materials  so  found  and  detained  as 
aforesaid,  such  person  shall  have  liberty  to  appeal  against  the  judgment 
or  order  of  the  said  justice  or  justices  to  the  justices  of  the  peace  in  the 
general  or  quarter  sessions  of  the  peace  which  shall  be  held  for  the  same 
county,  riding,  division,  city,  liberty  or  town  corporate,  next  after  such 
judgment  or  order  shall  be  given  or  made,  and  that  in  the  meantime  the 
sale  and  disposal  of  such  materials  shall  be  postponed  (/). 

7.  And  if  any  person  or  persons  entrusted  with  any  of  the  materials 
hereinbefore  mentioned,  in  order  to  prepare,  work  up  or  manufacture  the 
same,  shall  not  use  all  such  materials  in  the  preparing,  working  up  or 
manufacturing  of  the  same,  and  shall  neglect  or  delay  for  the  space  of 
twenty-one  days  (A)  after  such  materials  shall  be  prepared,  worked  up  or 
manufactured,  to  return  (if  required  by  the  owner  or  owners  of  such 
materials  so  to  do)  so  much  of  the  said  materials  as  shall  not  be  used  as 
aforesaid  to  the  person  or  persons  entrusting  him,  her  or  them  therewith, 
such  neglect  or  delay  shall  be  deemed  and  adjudged  to  bean  imbezzilling 
or  purloining  of  such  materials  ;  and  the  person  or  persons  so  neglecting 
or  delaying,  being  thereof  convicted  in  manner  before  prescribed  for  the 
conviction  of  offenders  against  this  Act,  shall  suffer  the  like  punishment  {h) 


if  not,  they 
are  to  be  sold, 
and  the  money 
distributed 
among  the 
poor. 


Justices  to 
give  notice  to 
tlie  couvict  of 
the  materials 
brought  to 
them  in  order 
to  prove  his 
property 
therein,  &c. 


Penalty  ou 
the  keeper  of 
the  prison  not 
bringing  the 
prisoner. 


Persons 
aggrieved 
may  appeal. 


Penalty  on 
workmen  not 
returning  the 
remains  of  the 
materials 
within  twenty- 
one  days  after 
the  work  is 
made  up. 


((')  The  remainder  of  this  section  was  repealed  by  47  &  48  Yict  c.  43. 
(k)  See  17  Geo.  3,  c.  56,  s.  7,  post. 


olii 


17  Geo.  8,  c.  f^G. 


The  provisions 
and  ngiila- 
tions  in  the 
clauses  of  the 
recited  Ait  to 
extend  to 
persons  em- 
ployed in  the 
nianufnctnres 
herein  enume- 
rated. 


Penalties  and 
forftitui OS  to 
beinHicted  and 
levied  as  in  the 
said  Act  is 
directed. 


as  persons  convictol  of  inihezzillinp  or  purloininj::  any  of  tlic  materials 
hereinlx'fore  nientioneil  are  bv  this  Act  rendered  subject  and  liable  to. 
[iSfvV.  .*»  tnig  rr/iriilid  hy  47  S'  -18  Yirt.  r.  43;  aerf.  t)  tvajt  rrpmlcd  hij 
1  7  (ico.  'A,  r.  .">(;,  *.  i<,  jfont  ;  nrrfx.  10  ,S'  11  irrrc  repealed  by  .S4  S'  'Ait 
Viet.c.U{\.] 

12.  [Jlirittil  of  xrieriil  rhiuurs  nf  tin  Art  of  12  (iio.  1,  r.  34,  tchivh  Art 
uuis  irjirii/etl  hy  (he  Mntster  and  Srrruid  Art,  l^S'.l.  .")2  S'  "S   i'irf.  e.  24.] 

Be  it  thereft>rc  enacted  by  the  authority  aforesaid,  that  the  siid  several 
before  recited  clauses  in  the  said  Act  made  in  12th  IJeo.  1,  and  all  the 
provisions,  rejrulations.  pains,  penalties  anil  forfeitures  therein  contained, 
shall,  from  and  after  the  said  24th  day  of  June,  174J>.  extend,  and  be 
construoil,  deemed  ami  adjuilped.  to  extend  to  journeymen  dyers, 
journeymen  hot  pressers.  and  all  other  i)ersons  whatsoever  employeil  in 
or  alxuit  any  of  tiie  woollen  manufactures  of  this  liinpixm,  and  also  to 
journeymen,  servants,  workmen  ami  lalxturcrs.  and  all  other  persons 
whatsoever  employeil  in  the  makins;  of  felt  or  hats,  or  in  or  about  any  of 
the  manufactures  of  silk,  nioluiir.  ftirr.  hemp,  fla.x,  linnen.  cotton,  fustian, 
iron  or  leather,  or  in  or  alxtut  any  manufactures  made  up  of  wooU,  furr. 
hemp,  flax,  cotton,  mohair  or  silk,  or  of  any  of  the  said  materials  mixed  one 
with  another,  in  as  full  and  ample  manner  as  tlic  said  i)rovisions,  regu- 
lations, pains,  ])en;dtiesan<l  forfeitures,  are  by  the  said  last  mentioned  Act 
declared  to  extend  to  th"  several  and  respective  jiersoiis  therein  named  ; 
and  the  i>ains,  penalties  and  forfeitures  wliicli  shall  be  incurred  by  reason 
of  any  ofTencc  committed  aj:ainst  the  said  last  mentioned  Act.  by  any 
person  or  jiersons  emi)loycd  or  concerned  in  or  alxnit  any  of  the  said 
manufactures  herein  before  enumerated,  shall  be  intlicteil,  lcvic<l  and 
recovered  in  tlie  same  manner  as  the  i)ains.  penalties  and  forfeitures 
contained  in  the  said  last  in  part  recited  Act  are  directed  to  be  infiicteil, 
levied  and  recovered  upon  and  airainst  the  several  and  respective  persons 
therein  mentioned  (/). 


So  nuich  of 
the  said  Act  ns 
l)res(Tibes  the 

[umi^hnietit  to 
>c  iiiflictt-d  for 


Till-:  Fii.M'Ds  r.v  w()i:k.mi:.\ 

17  (Jko.  :>,  c.  ."»(;, 


ACT,    I 


An  All  for  innonding  <in<}  iriidnliiii  inorr  offer hinl  lite  srrernl 
Lairs  iKiir  in  hniuj,  for  llir  morr  cffrchidl  in'evrntinrj  of  Fra\nh 
aiul  Af'i/scs  /)//  persons  oniployeil  in  the  Manufacture  of  Hats, 
anil  in  the  "Woollen,  Tiincn,  Fustian,  Cotton,  Iron,  Leather, 
Fur,  Hemp,  Fla.v.  nioluiir,  and  .Silk{>»)  Manufactures ;  awl 
also  for  nialnni/  Prurisions  to  priirnl  Frauils  hij  Journeijmen 
Dijirs. 

[TV/r  preiiiuhlr  reriteH  iiert.  1  of  ttie  Fiuiudx  hy    W'orJ.nirn  Ar(,  174s 

(22  (,'eo.  2.  r.  27).  anfr,  p.  .'.(»'.».] 

Be  it  therefore  enacted,  by  (Ace.  A:c.)  (hat  from  and  after  the  1st  day 

of  .Jidy,  1777,  so  nnich  of  the  sjiid  incited  Act  .as  prescril)es  what  the 

punishment  shall  Ijc  in  any  of  the  ca.sas  Ix'forc  mcnf  ione<l,or  before  whom 

(/)  So  nnich  of  this  sci-tion  ns  relates  to  cond)inations  of  workmen,  &c., 
was  repealed  hy  fi  (Jeo.  4,  e.  12!l ;  so  nnuh  as  cnateil  a  felony  was  re]iealed 
hv  0  (ieo.  4,  c.  'M  ;  and  so  miirh  as  relates  to  the  pavnient  of  wa^'es  in  poods, 
hy  1  &:  2  Will.  4,  c.  'M.  (See  1  A:  2  Will.  4,  r.  ;}7.' ;«-.*/.  as  to  waj^i-s.)  So 
nnich  as  ajiplies  to  any  enactment  re])ealed  l)y  47  A:  4S  Vict.  c.  43,  was 
repealed  hv  that  .\rt ;  and  8o  much  as  applies  to  anv  enactment  repealed  by 
the  Truck  Amendment  Act,  18.S7  (.')<)  &  ol  Vict.  c.  4G)  was  repealed  l)y  that  Act. 

(hi)  Ilepealcd  as  to  woollen,  linen,  cotton,  thix,  niohnir  and  silk  watiu- 
fachnci,  6  \-  7  Vict.  c.  40,  po^t ;  and  .see  J{.  v.  JiiUfon,  11  Q.  B.  029,  941. 
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such  conviction  shall  be  had,  whether  for  a  first  offence  or  a  second  or 
any  subsequent  otTeuce,  shall  be  repealed  ;  and  instead  of  inflicting  the 
punishment  so  directed  the  justices  of  the  peace  before  whom  the  con- 
viction shall  be  shall  commit  the  person  convicted  to  the  house  of  correc- 
tion or  other  public  prison,  there  to  be  kept  to  hard  labour,  in  the  case 
of  a  first  offence,  for  any  time  not  less  than  fouiteen  days  nor  more  than 
three  mouths,  and  in  tlie  case  of  a  second  or  aiiy  subsequent  offence,  for 
any  time  not  less  than  tliree  months  nor  more  than  six  numtlis.  and  ma.y 
likewise,  for  the  first  or  for  any  subsequent  offence,  oreler  the  person 
convicted  to  be  once  publicly  .whipped,  if  such  additional  punishment 
shall  by  the  said  justice  or  justices  be  deemed  proper. 

2.  Provided  always,  that  no  person  or  persons  who  siiall  be  charged  with 
any  offence  or  offences  against  the  said  recited  Act  of  22  Geo.  2,  shall  be 
liable  to  be  convicted  unless  before  two  or  more  justices  of  the  peace  for 
I  lie  county,  riding,  division,  city,  liberty,  town  or  place  where  the  offence 
sliall  be  committed  ;  anything  contained  in  the  said  recited  Act  to  the 
contrary  hereof  notwithstanding. 

3.  [Jiecifal  of  xi'ct.  2  <{/'22  Gen.  2,  c.  '21,  (into,  p.  .510.]  And  loliercas  it 
is  thought  necessary  to  increase  the  pecuniary  penalties  directed  by  the 
said  recited  Act  for  the  said  offences  last  mentioned,  and  to  vary  the 
application  of  the  said  penalties  for  the  same,  and  further  to  change 
the  consequences  of  non-payment ;  he  It  thcvefore  further  enacted, 
that  from  and  after  the  saiil  1st  day  of  Jul_y,  1777,  so  much  of  the  said 
recited  Act  of  22  Geo.  2  as  enacts  what  the  penalty  or  punishment  shall 
be  for  such  buying,  receiving,  accepting,  or  taking  by  way  of  gift,  pawn, 
pledge,  sale  or  exchange,  or  in  any  other  manner  as  is  described  by  the 
said  Act  in  the  terms  aforesaid,  and  how  such  penalty  shall  be  applied, 
and  what  punishment  shall  be  inflicted  in  case  of  non-payment,  shall  be 
repealed  ;  and  instead  thereof  the  penalty  for  the  first  offence  shall  be 
any  sum  not  more  than  forty  pounds  («)  nor  less  than  twenty  pounds,  as 
the  justices  before  whom  the  conviction  shall  be  shall  judge  to  be  most 
proper  ;  and  every  such  pecuniary  penalty  shall  be  applied,  under  the 
direction  of  the  justices  before  whom  the  conviction  shall  be.  in  manner 
following  ;  (that  is  to  say),  in  the  first  place,  the  expenses  of  the  prose- 
cution shall  be  thereout  defrayed,  and  then  such  satisfaction  shall  be 
made  thereout  to  the  party  or  parties  injured  as  the  said  justices  shall 
think  proper,  and  afterwards  so  much  of  the  said  penalty  shall  be  jiaid 
to  the  informer  or  informers  as  such  justices  shall  think  fit.  not  exceeding 
in  any  case  ten  pounds,  and  the  remainder,  if  auy,  shall  be  paid  and 
distributed  to  and  amongst  the  poor  of  the  parish,  town  or  ))lace  where 
the  conviction  shall  be.  or  for  the  use  of  such  public  charity  or  charities 
as  such  justices  shall  appoint  (o)  ;  and  if  such  pecuniary  penalty  as  afore- 
said shall  not  be  paid  on  conviction,  the  said  justices  shall  commit  the 
j)erson  convicted  to  the  house  of  correction  or  other  public  prison,  there 
to  be  kept  to  hard  labour.  [The  rest  of  this  section  was  rej'ealed  by  H  cf  48 
Vict.  c.  43.] 

4.  And  from  and  after  the  1st  day  of  July,  1777,  if  any  person  or 
persons  shall  be  brought  before  any  justices  of  the  peace,  and  shall  be 
charged  upon  oath  or  (being  of  the  people  called  Quakers)  upon  solemn 
affirmation  of  having  been  guilty  of  buying,  receiving,  accepting  or 
taldng,  by  way  of  gift,  pawn,  pledge,  sale  or  exchange,  or  in  any  other 


post. 


enihez/Iiiig, 
pawning,  &c. 
of  materials  is 
hereby  re- 
pealed ; 

and  other 

punishments 

substituted 

instead 

thereof. 

No  person  to 
be  convicted, 
unless  before 
two  justices, 
ice. 


So  much  of 
the  said  Act  as 
orders  the 
punishment  for 
buying,  receiv- 
ing, &c.  of 
auy  goods  in 
the  last  recited 
clause  men- 
tioned re- 
pealed :  an 
other  punish- 
ments substi- 
tuted instead 
thereof. 


How  justices 
to  proceed 
wheu  offenders 
are  brought 
before  them 
for  a  second 
offence. 


See  sect.   8  of  the  Conspiracy  and  Protection  of  Property  Act,  1875, 


(o)  As  to  the  distribution  of  the  penalty,  see  58  Geo.  3,  c.  51,  which 
applied  to  this  Act,  although  therein  erroneously  referred  to  as  haA-ing  been 
passed  in  the  thirteenth  year  of  Geo.  3.  See  R.  v.  Wilcock,  7  Q.  B.  317  ; 
In  re  Boothroyd,  15  M.  &  W.  1.  That  Act  was  repealed  by  1  &  2  Will.  4, 
c.  36. 


M.S. 
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17  CIko.  \i,  c  i)ij. 


Any  8ucb 
offender  ron- 
victtnl  bf  fore 
tlie  quarter 
sessions  sliall 
forfeit  from 
60/.  to  100/., 


or  be  com- 
mitted, ic. 


I'ersons  sell- 
ing;, ])awninfj, 
\c.  any  siicii 
materials  as 
aforesaid, 
knowinjr  them 
to  have  been 
embezzled, 
shall  be  liable 
to  the  game 
punishment  as 
lor  receivin^j 
embezzled 
niaterialfi. 

IIow  justires 
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iiiaiiiior  as  is  described  by  tbc  said  recited  Act.  in  tlio  terms  aforesaid,  and 
it  shall  appear  to  sui-li  justices  that  the  |>orsoi»  nr  persons  so  charged 
bath  or  have  been  already  convicted  of  the  like  ofTence  for  which  he,  she 
or  they  is  or  are  then  cbarjjcd.  then  such  justices  shall  not  proceetl  to 
convict  such  person  or  |iersons.  but  shall  commit  liiui.  iier  or  them  to  the 
bouse  of  correction  or  some  other  public  jirison.  there  to  remain  until  the 
next  peneral  or  jreneral  <|uarter  sessions  of  the  i)eaco  to  Ijc  held  in  and  for 
the  county,  ridin^j,  division,  city,  liberty,  town  or  place  where  t lie  offence 
shall  have  Ixvn  committed,  cu'  until  sucii  offender  or  offenders  shall  have 
entered  into  a  recouniizancc  to  answer  for  such  ofTeiice  at  the  said  next 
jrencral  or  jrcneral  nuarter  sessions;  and  the  justices  in  such  {general  or 
general  (pmrtcr  sessions  are  hereby  authoriz.ed  and  recpiired  to  take  cog- 
nizance thereof,  and  to  bear  aiul  ileteriuine  the  same  ;  and  if  such  person 
shall  be  convicted  upon  the  oath  or  (bciiifi  of  the  people  called  Quakers) 
upon  the  artirination  of  one  or  more  credible  witness  or  witnesses,  the 
person  so  convicted  shall  forfeit  and  pay  ftu'  such  offence  any  sum  not 
more  than  one  hun<Ired  pounds  (y;^  nor  less  than  fifty  pounds,  as  the  sftid 
justices  shall  judj^e  to  i)e  most  pioper  ;  and  every  sucli  penalty  shall  be 
applied  and  disposcil  of,  under  the  direction  of  the  said  justices  in  their 
general  or  general  (|uarter  sessions,  in  such  manner  and  proportions  as 
the  penalty  hcreiidx-fore  imposed  for  the  first  offence  of  the  like  nature 
is  by  this  Act  tlirectcd  to  Ije applied  and  disposed  of  ;  and  if  such  penalty 
Bball  not  Ix;  paid  on  conviction  the  said  justices  shall  commit  the 
person  so  convicte<l  to  the  bouse  of  corrvction  or  other  |»ublic  prison,  there 
to  lie  kept  to  hard  labour.  [77tf  nut  of  this xi-ct ion  wanrepfuled  by  47  .J"  4S 
Virt.  c.  43.] 

r>.  And  whereas  many  fratids  are  practised  in  respect  to  such  materials 
as  aforesaid,  by  persons  who  sell  them  knowing  them  to  have  been  pur- 
loined or  endjczzled  ;  be  it  therefore  further  enacted,  that  after  the  saiil 
1st  day  of  July,  1777,  if  any  person  shall  sell,  pawn,  pledge,  exchange  or 
otherwise  unlawfully  dispose  of.  or  offer  to  sell.  pawn.  pli'<lge,  exchange  or 
otherwise  uidawfully  dispose  of,  any  such  materials  as  aforesaid,  whether 
wrought  or  unwrought,  mixed  or  unmixed,  knowing  them  to  have  been 
purloined  or  embezzled,  every  such  person  lawfully  convicted  shall  be 
liable  to  the  same  punishment  as  be  or  she  wouli  be  li:djle  to  by  virtue  of 
this  Act  on  Ixing  convicted  of  receiving  purloined  or  embezzled  materials 
knowing  them  to  have  been  purloined  or  eml)ezzled. 

6.  And  wbcrea.s  such  materials  Jis  aforesaid  which  have  Ixjcn  purloine<l 
or  embezzled  are  frequently  ri'ceived  by  pci"sons  knowing  the  same  to 
have  been  so  purloiiu-d  or  embezzled,  and  sui-b  materials  being  after- 
w;irds  worke<l  u|>  or  otherwise  disposed  of  renders  it  ditbcult  to  convict 
such  offenders  ;  be  it  therefore  enacted,  that  from  and  after  the  said 
1st  liay  of  .Inly,  1777,  when  any  person  or  persons  shall  \x  brought 
or  charged  upon  oath  l)cfore  any  two  or  more  justices  of  the  peace,  by 
virtue  of  this  Act,  with  Ixjing  sii.spcctctl  of  or  with  having  purloined  or 
embezzled  or  with  having  receive<l  any  such  materials  :»s  aforesaid, 
whether  the.  same  l>c  wrought  or  unwrought.  mixed  or  unmixed,  knowing 
the  same  to  have  l>een  either  |>url<iinc<l  or  embezzle<l  or  receive<l  from 
some  person  or  persons  not  entitled  to  dispose  tbert-of,  and  it  shiiU  be 
made  appe.-ir  upon  tlu;  oath  or  (i>einir  of  the  pe<iph'  c.illed  Quakers) 
upon  the  atlirm.'ition  of  oiu"  or  more  crc<lible  witness  or  witnesses,  to  the 
satisfaction  of  such  justices,  that  such  person  or  jKTsons  bath  or  have 
purloined  or  eml«'zzled  or  iiath  or  have  receive"!  any  such  materials  as 
nforcs,iid,  knowing  the  s.-ime  to  have  iKum  pui'loinc<i  or  eml)ezzled,  or 
received  from  some  person  nr  persons  not  entitled  to  <lisj)osc  thereof,  it 
shall  and  may  In-  lawful  for  such  justices,  or  f<»r  the  justices  at  their 
general  or  general  quarter  sessions  of  tlie  peace  and  they  are  hereby 


ip)  Se«  sect.  8  of  the  Connpiracy  and  Protection  of  Property  Act,  1875, 
poit. 
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resj)ectivcly  authorized  and  empowered  (if  they  Hliall  think  fit)  to  convict 
such  person  or  jjcrsons  of  having'  jiiirloiiied  or  embezzled  or  of  havinj,' 
received  kucIi  materials  as  aforesaid,  knowing  the  same  to  have  been 
purloined  or  embezzled  or  received  from  some  person  or  persons  not 
entitled  to  dispose  thereof,  although  no  proof  shall  be  given  to  whom 
such  materials  belong  ;  and  the  person  or  persons  so  convicted  shall  for 
every  such  offence  be  subject  to  such  and  the  like  penalties  and  punish- 
ments, at  the  discretion  of  such  justices  respective!}',  as  persons  convicted 
of  buying  or  receiving  any  such  materials  as  aforesaid,  knowing  the 
same  to  have  been  purloined  or  embezzled,  are  by  this  Act  subject  and 
liable  to  (</). 

7.  And  whereas  by  the  said  recited  Act  of  22  Geo.  2,  it  was  also 
enacted,  that  if  any  i)erson  or  persons  intrusted  with  any  of  the  materials 
therein  and  hereinbefore  mentioned,  in  order  to  piepare,  work  up  or 
manufacture  the  same,  should  not  use  all  such  materials  in  the  preparing, 
working  up  or  manufacturing  of  the  same,  and  should  neglect  or  delay, 
for  the  space  of  twenty-one  daj's  after  such  materials  should  be  prepared, 
worked  up  or  manufactured,  to  return  (if  reciuired  by  the  owner  or  owners 
of  such  materials  so  to  do)  so  much  of  the  said  materials  as  should  not  be 
used  as  aforesaid,  to  the  person  or  persons  intrusting  him,  her  or  them 
therewith,  such  neglect  or  delay  should  be  deemed  a  purloining  or  em- 
bezzling of  such  materials  ;  and  the  person  or  persons  so  neglecting  or 
delaying,  being  thereof  convicted  in  manner  thereinbefore  prescribed  for 
the  conviction  of  offenders  against  the  said  Act,  should  suffer  the  like 
punishment  as  persons  convicted  of  purloining  or  embezzling  any  of  the 
materials  thereinbefore  mentioned  are  by  the  said  Act  rendered  subject 
and  liable  to  :  And  whereas  the  s})ace  of  twenty-one  days  allowed  by  the 
said  recited  Act  is  thought  too  long  a  time  to  be  allowed  for  returning  the 
said  materials,  under  the  circumstances,  and  in  manner  aforesaid,  and  it 
may  be  proper  to  make  the  punishment  for  not  returning  such  materials 
the  same  as  for  purloining  or  embezzling,  under  this  Act :  be  it  therefore 
further  enacted,  that  from  and  after  the  said  Ist  day  of  July,  1777,  so 
much  of  the  said  recited  Act  as  allows  twenty-one  days  after  the  pre- 
paring, working  up  or  manufacturing  the  said  materials,  for  returning  so 
much  of  the  said  materials,  as  shall  not  be  used  in  such  preparing, 
working  up  or  manufacturing,  and  declares  that  the  punishment  for  not 
so  returning  the  said  materials  within  the  said  time  shall  be  the  same  as 
under  the  said  Act  is  dii-ected  for  purloining  or  embezzling,  shall  be 
repealed,  and  only  eight  days  shall  be  allowed  for  returning  the  said 
materials  in  manner  aforesaid,  and  the  punishment  for  not  returning 
them  within  the  said  eight  days  shall  be  the  same  as  is  by  this  Act 
directed  to  be  inflicted  for  {lurloining  or  embezzling. 

[Serf.  8  urns  repealed  hy  38  4'  39  Viet.  c.  %<o,  s.  n,])if<f.'] 

9.  And  whereas  it  frequently  happens  that  persons  receive  the  said 
materials  in  fictitious  names,  in  order  to  be  manufactured,  and  that 
persons  receive  such  materials  in  their  own  names,  in  order  to  be  manu- 
factured by  themselves,  and  afterwards  deliver  the  same  to  others  to  be 
manufactured,  without  the  knowledge  or  consent  of  the  owners  thereof, 
and  that  carriers,  or  other  persons  employed  to  deliver  materials  to 
workmen  to  be  prejiared  or  manufactured,  do  designedly  deliver  such 
materials  to  other  persons  than  those  intended  by  the  owner  of  such 
materials  ;  be  it  thei'cfore  further  enacted  that  from  and  after  the  said 
1st  day  of  July,  1777,  if  any  person  shall  receive  any  of  the  aforesaid 
materials  in  a  fictitious  name,  in  order  to  be  manufactured,  or  if  any 
person  shall  receive  in  his  or  her  own  name  any  of  the  said  materials,  in 


22  Geo.  2, 
c.  27,  s.  7, 
recited  and 
altered. 
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without  the 
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{q)  A  conviction  under  this  Act  for  embezzling  materials,  although  con- 
firmed on  appeal,  cannot  be  removed  by  certiorari,  that  writ  being  taken 
away  by  sect.  22.     See  R.  v.  Cook,  1  Dowl.  N.  S.  300. 
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onliT  to  In.'  nmnufac'turi'il  by  himself  dp  hei-solf.  and  afterwanls  deliver 
the  sjuno.  or  any  part  thereof,  to  any  other  peixm,  to  In;  manufactured 
(without  the  consent  of  the  owner  thereof),  or  if  nny  earriir,  or  other 
person  employed  to  deliver  any  such  materials  to  any  workmen,  to  be 
prepared  or  wrought  up,  shall  designedly  deliver  the  same  to  any  other 
pers«>n  than  the  person  to  whom  such  materials  were  ordcre<l  or  intended 
to  be  delivered  by  the  owner  thereof,  all  and  every  person  ami  persons 
offemling  in  any  of  the  cases  aforesaid  shall  for  every  such  oflfencc  bo 
liaVtle  to  prosecution,  in  tiie  same  manner  and  to  the  same  punishment 
as  is  by  this  Act  directed  in  respect  to  persons  taking  in  any  of  the  said 
materials,  in  ordi>r  to  work  up.  and  afterwards  wilfully  neglecting  or 
refusing  the  performance  of  their  work  for  the  space  of  time  aforesaid. 

10.  And  whereas  it  frecjuently  haiipeiis  that  materials  used  in  the 
manufactures  before  nientione<l  are  found  or  known  to  be  concenled  in 
the  possesion  of  persons  who  have  received  the  same  knowing  them  to 
Vh}  purloined  or  embe/./.leil,  or  of  i)ersniis  known  not  to  be  entitled  to 
dis|Mise  of  the  same  :  And  whereas  the  discovery  and  conviction  of  the 
jiurloiners  and  emlx'/.zlers.  buyers  and  receivers  of  such  materials,  is  full 
of  difticulty,  from  the  close  and  clandestine  manner  in  which  the  offence 
is  committed,  and  there  is  still  greater  ditticulty  in  proving  whose  pro- 
perty such  materials  are  :  and  it  woulil  tend  to  the  discouragement  and 
suppression  of  such  offence  if  the  discovery  and  conviction  of  such 
offendei-s  were  rendereil  more  easy  :  And  whereas  by  the  sai<l  recited  Act 
of  22  (feo.  2,  justices  of  the  peace,  after  conviction  of  any  offender  for 
])urloining  or  embezzling  the  said  materials,  or  for  buying' or  receiving 
the  same,  are  authorized  to  grant  warrants  for  searching  the  houses  and 
other  places  of  the  persons  so  convicted,  but  no  such  authority  is  given 
before  conviction,  nor  in  any  other  house  or  jdace  except  such  aa  belongs 
to  a  person  convictetl  ;  be  it  therefore  further  cnacte<l.  that  it  shall  and 
may  l)e  lawful  for  any  two  (;•)  justices  of  the  peace  of  any  county,  riding, 
division,  city,  liberty,  town  or  jdace.  upon  coiiiidaint  made  to  them  U|ion 
oath  by  any  one  credible  iiersoii,  or  (being  of  the  people  called  Quakers) 
Ujion  solemn  atKrmation,  that  there  is  cause  to  suspect  that  any  such 
purloined  or  embezzled  materials,  whether  mixed  or  unmixed,  wrought 
or  unwrought,are  conceakil  in  any  dwelling-house,  outhouse,  yard,  giirdcn 
or  other  place  («)  or  places,  by  virtue  of  a  warrant  under  their  hands  and 
seals  (/),  to  cause  every  such  dwelling-house,  outhouse,  yard,  garden  (u- 
place  to  be  searched  in  the  daytime,  and  if  any  such  iruiterials  suspected 
to  be  j)urloined  or  embezzled  shall  be  found  therein,  to  cause  the  same, 
and  the  i)crsoti  or  ])ersf)ns  in  who-e  house,  outhouse,  yanl,  garden  or 
other  ])lace  the  .same  shall  be  fouml.  to  be  brought  l>efore  any  two(M) 
justices  of  the  peace  for  the  same  county,  riding,  division,  city,  liberty, 
town  or  place,  and  if  the  said  person  or  pn-sons  sliall  not  give  an  account 
to  the  sjitisfactioii  of  such  justices  how  he,  she  or  they  came  by  the 
same,  then  the  .said  person  or  persons  so  offending  shall  be  deemed  and 
adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  in  manner 

{r)  If  the  complaint  is  made  to  different  justiect  from  those  who  determine 
it,  tlie  conviction  .should  state  that,  as  reipiired  hy  3  Geo.  4,  c.  23,  s.  2  :  a 
conviction  which  omitte<l  such  stitement  was  (piashed,y^  v.  U'ilcvck,  7  Q.  H. 
317. 

(«)  A  "  wnrehouse  "  of  a  silk  dealer  and  manufacturer  upwards  of  a  mile 
ana  a  half  from  his  dwelling-house,  is  a  "place"  within  tlu'  meaning  of  this 
section,  Ii.  v,  Kitiniuulsou,  2  Ell,  &  Kll.  77. 

(/)  A  (tenrch  warrant  under  this  section  i.s  necessary  to  justify  enterinff  " 
hou»e,  to  search  for  rmhezzU'd  materials,  Jhivi.i  v.  AV.i/,  6  ('.  &  1',  167.  Ihit 
in  trcspans  for  hn'okin;^  and  entering;  the  house  of  A.,  and  taking  his  woollen 
ynm,  the  ihtendant  nii^dit,  luider  not  guilty,  show  a  condemnation  of  the  yarn 
under  this  statute  ;  as  that  ithows  that  A,  could  havo  no  property  in  it,  ibid. 

[u]  bee  note  (»;,  t'ljmi. 


1 


THE    FRAUDS    BY    WORIOIEN    ACT,    1777. 


517 


hereinafter  mentioiicil,  although  no  proof  .shall  be  given  to  whom  such 
materials  belong  (r). 

11.  And  every  peace  officer,  constable,  headboiough  or  tythingman  in  Peace  officers 
every  county,  city,  town  corpcjrate  or  otlier  piace  where  there  shall  be  in  towns 
officers,  and  every  beadle  within  his  ward,  [iarisli  or  district,  and  every  corporate, 
watclinian,  during  such  time  only  as  he  is  on  his  duty,  shall  and  may  ice,  may 
apprehend  or  cause  to  be  apprehended  all  and  every  person  or  persons  apprehend  all 
■who  ma}^  reasonably  be  susjiected  of  having  or  carrying  or  any  ways  ])ersons  sus- 
conveying,  at  any  time  after  sunsetting  and  before  sunrising,  any  of  such  pected  of 
materials  suspected  to  be  purloined  or  embezzled,  and  the  .same,  together  having,  or 
with  such  {icrson  or  persons,  as  soon  as  conveniently  may  be.  convey  oi-  carrying  after 
carry  before  any  two  justices  of  the  peace  for  tlie  county,  riding,  division,  sunset,  any 
city,  liberty,  town  or  place  within  which  the  suspccted-j)erson  or  persons  materials 
.shall  be  apitrehended  ;  and  if  the  person  or  persons  so  apprehended  in  suspected  to 
conveying  any  such  materials  shall  not  produce  the  party  or  parties,  duly  be  purloined, 
entitled  to  dispose  thereof,  from  whom  he,  she  or  they  bought  or  received  &:c. 

the  same,  or  some  other  credible  witness,  to  testify  upon  oath  or  (being 
of  the  people  called  Quakers)  upon  solemn  affirmation  to  the  sale  or 
delivery  of  the  said  materials  (which  oath  or  affirmation  respectively 
such  justices  are  hereby  empowered  to  administer)  or  shall  not  give  an 
account,  to  the  satisfaction  of  such  justices,  how  he,  she  or  thej'  came  by 
the  same,  then  the  said  person  or  persons  so  apprehended  shall  be  deemed 
and  adjudged  guilty  of  a  misdemeanor,  and  be  punished  in  manner 
hereinafter  mentioned,  although  no  proof  shall  be  given  to  whom  such 
materials  belong. 

12.  Provided    always,   that   in   either   of    the  two   cases  last   before  .Justices  may, 
mentioned,  when  any  person  or  persons  who  sliall  be  brought  before  any  at  the  request 
two  justices  of  the  peace  shall  request  of    such  justices   to  appoint  a  of  persons 
reasonable  time  to  produce  the  person  or  persons,  duly  entitled  to  sell  or  brought  be- 
dispose  of  the  same,  of  or  from  whom  he,  she  or  they  bought  or  received  fore  them, 
the  same,  or  some  one  or  more  credible  witness  or  witnesses  to  prove  the  appoint  a 
.sale  or  delivery  thereof,  then  and  in  such  case  it  shall  and  maj^  be  lawful  reasonable 
for  the  said  justices,  and  they  are  hereby  authorized   and  required  to  time  to  pro- 
appoint  such  reasonable  time  as  aforesaid,  and  to  issue  out  a  summons  to  duce  the  per- 
tlie  constable  or  other  peace  officer  of  the  parish  or  place  where  such  sous  entitled  to 
person  or  persons,  or  such  witness  or  witnesses,  shall  respectively  reside,  dispose  of  the 
requiring  him,  her,  or  them  to  appear  before  two  or  more  justices  at  such  materials,  ice, 
time  and  place  as  shall  be  so  appointed  by  such  justices,  in  order  to  be  on  the  persons 
examined  and  give  evidence  on  oath  or   (being  of   the   people  called  making  such 
Quakers)  solemn  affirmation  of  the  several  matters  aforesaid  ;  but  such  request  enter- 
person  or  persons,  at  the  time  of  making  such  request,  shall  enter  into  a  iug  into  a  re- 
recognizance,  with  or  without  surety  or  sureties,  as  such  justices  shall  lognizance, 
think  proper,  for  his,  her  or  their  appearance  before  them  at  the  time  so  \-c. 

to  be  set,  or,  for  want  of  such  recognizance  as  aforesaid,  shall  be  com- 
mitted until  the  time  that  shall  be  set  or  appomted  by  the  said  justices 
for  the  appearance  of  such  party  or  parties,  witness  or  witnesses  ;  and  if 
at  such  appointed  time  such  person  or  persons  shall  be  convicted  of  any 
of  the  offences  aforesaid  (tv'),  then  and  in  such  case  he,  she  or  they  shall 


(v)  In  a  conviction  under  this  section  it  is  not  necessary  to  state  the  owner- 
ship of  the  goods,  In  re  Bootliroiid,  15  M.  &  W.  1  ;  and  see  ibid,  as  to 
distribution  of  penalty.  As  to  an  indictment  for  perjury  committed  by 
exhibiting  false  information  under  this  section,  see  R.  v.  Goodfclloic,  Carr.  &  M. 
569. 

(?f)  A  conviction  which  stated  that  A.  B.  was  convicted  before  the  magis- 
trates upon  the  oath  of  T.  J.,  a  credible  witness,  of  having  in  his  possession, 
in  his  dwelling-house,  certain  materials  used  in  the  woollen  manufacture, 
suspected  to  be  embezzled  and  purloined,  to  wit,  ice,  he  not  producing  the 
party  from  whom  he  bought  the  same  or  giving  a  satisfactory  account ;  and 
then  going  on  to  adjudicate,  was  held  good  in  JDavis  v.  Xest,  G  C.  &  P.  167. 
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( »u  nny  person 
lieinjr  con- 
\i(.t«d  of  :i 
mistlenieaiior. 
us  aforesaid, 
the  materials 
«i>  found  shall 
tie  dejiosittHJ  in 
the  haiid-^  of 
the  cliurtli- 
wanleii.-,  A:c.. 


and  if  any 
person  ran 
])rovi-  liis  j)ro- 
jtertv  in  tho 
said  materials 
thev  sliall  he 
delivend  !•> 
him,  on  pay- 
in<rthe(haijr<-s 
<«f  renio\in?. 
kc,  but  if  no 

1)erson  provf 
lis  property  in 
them,  they 
shall  K" 
sold,  ice. 


Penalty  on 
persions  having 
in  their 
]»osse*«ion 
materials  sus- 
peot«l  to  h<' 
purloined.  \r. 


Owners  of 
materials 
delirered  t'l 


suffer  such  punishment  as  is  hereinbefore  tlirecte»l  to  be  in(lictc<l  on 
persons  piilf  y  of  such  ofTences. 

i:<.  And  where  any  person  or  persons  shall  be  convicte<l  of  a  mis- 
demeanor in  either  of  t lie  t wo  cjvses  hust  before  inentione<l,  it  shall  and 
may  be  lawful  for  the  justices  Ijcfore  whom  tiie  conviction  shall  be  to 
cause  the  said  materials  so  found  or  seized  as  aforesjiid  to  lie  deposited  in 
the  hands  of  the  churchwardens  or  ovci-seers  of  the  pour  of  the  place 
where  such  materials  shall  Ik-  found  or  seizetl,  or  in  any  other  convenient 
place,  for  any  time  not  excce<linn  thirty  days,  and  in  the  mean  time  to 
order  the  said  churchwanlens  and  ovei-seeix  of  the  piwr,  or  one  of  them, 
to  insert  an  advertisement  in  some  one  or  more  of  the  public  newsj)aper8 
usually  publishetl  or  circulated  in  or  near  such  place,  or  otherwise  to 
cause  notice  to  Ir*  jiiven  by  some  public  crier,  and  by  fixing  on  the 
church  or  chapel  door  notice  <lescribing  such  materials,  and  where  the 
same  are  so  dc|)Osited.  to  the  en<l  that  persons  having  hwt  such  materials, 
or  any  reputable  person  or  persons  in  their  behalf,  may  come  and  claim 
the  same  ;  and  in  case  any  jierson  or  jiei-sons  can  prove  his,  her  or  their 
property  in  the  said  materials  upon  oath,  or  (being  of  the  people  called 
Qviakei-s)  upon  his.  her  <>r  their  si>lcmn  atlirmation,  to  the  satisfaction  of 
any  two  justices  of  the  jjcace  for  such  county,  riding,  division,  city, 
lilierty,  town  or  place,  then  such  justices  shall  order  restitution  of  such 
materials  to  the  owner  or  ownei-s  thereof,  after  paying  the  rea.sonablc 
charges  of  removing,  depositing  and  giving  public  notice  of  the  same  ; 
l)ut  if  before  the  end  of  the  said  thirty  days  no  pereon  or  persons  shall 
come  and  prove  his,  her  or  their  property  in  such  materials,  nor  any 
reputable  person  or  persons  on  his,  her  or  their  behalf,  then  the  said 
justices  shall  order  and  <lirect  the  sam(!  to  be  sold  for  the  best  price  that 
can  rea,sonably  be  had,  and  after  deducting  such  charges  as  aforesaid, 
together  with  the  charges  of  sale,  <ine  moiety  of  the  money  arising  from 
such  sale  shall  be  given  to  the  jierson  or  persons,  or  either  of  them,  who 
shall  apprehend  or  prosecute  the  offender  or  offenders  guilty  of  either  of 
the  mis<lemeanors  aforesaid,  as  the  said  justices  shall  appoint,  and  the 
other  moiety  thereof,  either  to  and  amongst  the  poor  of  the  parish,  town 
or  place  where  the  conviction  shall  be,  or  to  such  public  charity  or 
charities  asthe  justices  cduvicting  shall  appoint. 

U.  And  every  perstm  deemed  and  adjudged  guilty  of  a  misdemeanor, 
in  having  in  his  or  her  j)()sse.s.sion  any  materials  suspected  lobe  purloined 
or  embc/7.1c<l,  ami  not  producing  the  party  or  j>arties,  being  duly  entitled 
to  dispose  of  the  same,  of  whom  he  or  she  b<iught  or  receive«l  the  same, 
nor  giving  a  satisfactory  account  how  he  or  she  came  by  the  same,  or  of  a 
mis<lemianor  in  having,  carrying,  or  conveying  of  the  said  matcri.ils 
suspected  to  be  piiiloined  or  emlH'Zzleil,  and  not  |)riHbicing  the  party  or 
parties,  l>cing  duly  entitled  to  dispose  of  the  sjune,  of  whom  he  or  she 
ixHight  f»r  receive*!  the  same,  nor  any  creilible  witness  to  testify  upon 
oath,  or(l)ciiigof  the  people  calleil  Quakei-s)  upon  solemn  artirnmlion,  the 
sjile  or  delivery  thereof,  nor  giving  a  satisfactory  account  how  he  or  she 
came  by  I  he  same  (as  the  case  shall  be),  shall  for  every  such  mis<lemcanor 
forfeit,  for  the  (irst  offence,  the  sum  of  twenty  )>ountls,  ami  for  the 
second  offence  the  sum  of  thirty  piumds.  and  for  every  sul>scqucnt. 
offence  Ihi-  sum  of  fdrty  jKiunds  :  [power  of  dintrmx  rr/irnlrtl  hij  47  ,Ji'  48 
\  irt.  r.  4.TJ,  of  which  forfeiture  one  moiety  shall  l>ei)aid  to  the  informer, 
and  the  other  moiety  thereof  to  and  amongst  the  poor  of  the  parish,  town 
or  pliu-e  where  such  conviction  shall  be,  or  to  such  public  charity  or 
charifiirs  as  the  justices  convictingshall  appoint  (j*).  [7/<W  o/  thi*  section 
rrpealrd  hij  47  S'  4S   V'iri.  r.  43.] 

I.'i.  And  where.i.H  it  sometimes  happens,  by  occasion  of  the  very  long 
detention  of  such  materinUi  a»  aforesaid,  delivered  out  to  jouraeymen  or 


(x)  A«  to  diittrihution  of  the  ponnlty  see  antr,  p.  'A'A,  note  (o). 
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Other  persons  employed  to  work  up  the  same,  it  cannot  be  known  to  the 
master  or  owners  of  such  materials  whether  the  same  may  have  been  pur- 
loined or  embezzled,  or  whether  the  said  materials  are  wholly'  or  in  part 
wrought  or  bejjun  to  be  wrought,  or  in  what  state  or  condition  such 
materials  may  be  ;  for  remedy  whereof  be  it  further  enacted,  that  from 
ami  after  the  said  1st  day  of  -Tuly,  1777,  it  shall  be  lawful  for  the  owner 
or  owners  of  any  such  materials,  from  time  to  time,  as  occasion  shall 
require,  to  demand  entrance,  and  enter  at  all  seasonable  hours  in  the 
daytime,  into  the  shops  or  outhouses  of  any  person  or  persons  employed 
by  him  or  them  to  woik  up  any  of  the  said  materials,  or  other  place  or 
places,  where  the  work  shall  be  carried  on,  and  there  to  inspect  the  state 
and  condition  of  such  materials  ;  and  in  case  of  refusal  by  any  such 
person  or  persons  so  employed  to  permit  such  entrance  or  inspection,  he, 
she  or  they  so  refusing  shall  forfeit  and  pay  such  sum  of  money,  not 
exceeding  forty  shillings  nor  less  than  ten  shillings,  as  the  justices  before 
whom  he,  she  or  they  shall  be  convicted  shall  think  proper,  to  be  recovered 
and  applied  in  the  same  manner  as  is  by  this  Act  directed  for  the  mis- 
demeanor of  being  in  the  possession  of  any  such  materials  without  being 
able  to  account  satisfactorily  for  such  possession. 

16.  And  whereas  the  said  recited  Act  of  22  Geo.  2  contains  no  provision 
for  the  protection  and  recovery  of  the  tools  and  implements  with  which 
any  person  or  persons  employed  in  preparing,  working  up  or  manufac- 
turing such  materials  as  aforesaid  shall  be  intrusted  for  that  purpose,  nor 
any  provision  in  respect  to  the  drugs  and  ingredients  used  in  dyeing, 
preparing  or  manufacturing  such  of  the  said  materials  as  are  usually 
dyed,  prepared  or  manufactured,  be  it  therefore  enacted,  that  from  and 
after  the  said  1st  day  of  July,  1777,  every  penalty  or  punishment  directed 
by  or  other  provision  contained  in  the  said  recited  Act  in  respect  to  the 
said  materials,  so  far  as  the  said  lecited  Act  is  not  varied  by  this  Act,  and 
all  the  provisions  in  this  Act  contained  in  respect  to  the  said  materials, 
shall  extend  and  be  applicable  to  any  tool  or  tools  and  implement  or  im- 
plements, with  which  any  person  or  persons  shall  be  intrusted  for  making, 
working  up  or  manufacturing  the  said  materials,  and  also  to  any  drug  or 
drugs,  ingredient  or  ingredients,  with  which  any  person  or  person  shall 
be  intrusted,  for  the  purpose  of  dyeing,  preparing  or  manufacturing  such 
of  the  aforesaid  materials  as  are  usually  dyed,  prepared  or  manufactured, 
in  the  same  manner  as  if  the  said  tools  and  implements,  drugs  and  ingre- 
dients were  particularly  mentioned  both  in  the  said  recited  Act  and  in  the 
preceding  provisions  of  this  Act. 

17.  And  whereas  journeymen  dj'ers(y),  servants  and  apprentices  fre- 
quently abuse  the  trust  reposed  in  them,  bj'  dyeing  goods  for  their  own 
profit,  without  the  consent  of  their  masters,  be  it  therefore  enacted,  that 
from  and  after  the  said  1st  day  of  July,  1777,  if  any  person  hired,  retained 
or  employed  as  a  journej-man  dyer,  or  as  a  servant  or  apprentice,  in  the 
dyeing  of  any  felt  or  hat,  or  any  woollen,  linen,  fustian,  cotton,  leather, 
fur,  flax,  mohair  or  silk  materials,  whether  the  same  shall  be  wrought  or 
unwrought,  or  shall  be  mixed  or  unmixed  with  other  of  the  said  materials, 
shall,  without  the  consent  of  the  master,  person  or  persons  by  whom  such 
journej-men,  servant  or  apprentice  shall  be  hired,  retained  or  employed, 
wilfully  d^-e  any  of  the  said  materials,  whether  wrought  or  unwrought,  or 


jouiTieynien, 
&c,,  to  be 
worked  up, 
may  at  all 
seasonable 
liours,  enter 
tlieir  shops  or 
outhouses,  to 
inspect  their 
materials. 

Penalty  on 
refusal  of 
entrance,  ifcc. 


All  penalties 
in  the  Act 
22  Geo.  2, 
and  in  this 
Act  relating 
to  the  said 
materials, 
shall  be  ap- 
plicable to  the 
tools  kc. 
with  which 
any  person 
is  intrusted  for 
manufactming 
the  same. 


If  any  jour- 
neyman dyer, 
i&c,  shall, 
without  the 
consent  of  his 
employer,  dye 
any  woollen, 
linen,  ifcc,  he 
shall  fo/leit, 
for  the  iirst 
olfence,  lOv., 
kc.  ; 


(y)  This  Act  is  not  repealed  as  to  di/ers  by  6  &  7  Vict.  c.  40 ;  see  sect.  34, 
which  contines  that  Act  to  iiKnuffavtnrcrs  ;  see  11  Q.  B.  941.  Where  a  dyer 
permitted  his  servants  to  use  his  dye,  kc,  for  their  own  materials  and  such  as 
he  entrusted  them  Avith,  hut  they  made  a  profit  by  using  them  for  other 
materials  without  his  knowledge,  and  there  was  no  proof  of  a  conspiracy 
besides  the  concurrence  in  that  act ;  it  was  held,  that  assuming  the  act  itself 
to  be  a  larcenv,  the  servants  might  still  be  convicted  of  the  conspiracy  as  a 
distinct  offence',  It.  v.  Button,  11  Q.  U.  929. 
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or  if  any 
ptTson  >liall 
]irocuri'  any 
Mich  niatfiiiils 
to  he  so  dyt  (i, 
lie  shall  forliit 
for  thf  first 
offenci',  0.'., 
A:c. 


I'ersons  ap- 
frrifvpd  hy  the 
order  of  any 
two  jiistiees, 
kf.,  may 
iipjual  to  the 
<|ii;rrt<r  >(s- 


I'roreeding.t 
not  to  he 
•  liiifhed  for 
want  of  form 
nor  reniov»-<l 
hy  ecrlioratt. 


mixed  or  unmixed  with  uiIrt  of  the  saitl  materials,  or  without  such 
consent  shall  wilfully  receive  any  such  materials  as  aforesaid,  for  the 
jiurpose  of  dvi-ini;  the  same,  whether  the  same  shall  lie  dye«l  tir  prepared 
for  dyein.L'.  he  nr  she  so  iruilty  of  either  of  the  said  olTeiicos  shall  for  the 
tii-st  otTeiico  forfeit  the  sum  of  ten  shillinjirs.  aiul  for  thi^  second  olTenco 
the  sum  of  twenty  shillinjjs,  and  for  every  suhseijuent  offence  the  sum  of 
forty  shillinjrs  ;  or  if  any  person  shall  |(rocure  any  such  materials  as 
aforesjiid  to  l»e  dyed  by  any  person  so  hired,  retaiiu-tl  or  employetl  as  a 
journeyman,  servant  or  apprentice,  witlumt  the  consent  of  his  or  her 
master  or  employer,  or  shall  offer  any  such  materials  to  any  such  journey- 
man, servant  or  apprentice,  for  the  purpose  aforesaid,  he  or  she  so 
otTendini:.  heinp  thereof  lawfully  convicted  hy  the  oath  or  (bein;;  of  the 
people  calletl  Quakers)  allirmation  of  one  or  more  credible  witne.is  or 
witnesses,  before  two  or  more  justices  of  the  peace  for  tht>  county,  ridinp, 
division,  city,  liberty,  town  or  place  where  the  offence  shall  be  committed, 
shall  for  the  lii"st  offence  forfeit  the  sum  of  live  shilling*,  and  for  the 
second  offence  the  sum  of  twenty  shilling,  and  for  every  subsc(|ucnt 
offence  the  sum  of  four  pounds  ;  and  each  of  the  sai<l  penaltie^s  shall  be 
paid  to  the  informer  or  informers,  and  in  case  of  nonpnyment  on  conviction 
the  person  so  convicted  shall  be  committed  by  the  ju'^tices  before  whom 
the  conviction  shall  l)e  to  the  common  j,'aol  or  house  of  correction.  \^TIir 
i'e»t  i>f  thin  nrrfiiDt  iniit  rrjiiuiltd  hi/  47  ,S'"  4S  Virt.  r.  43.] 
[St-rf.  IS  wtix  ri-pr,ih'dh;i  24  !<•  2".  VU't.  c.  HH.] 
ySt-rt.  lit  iriiK  reprulid  hij  38  .<•  3'.»  Virt.  r.  Sti,  x.  17.  poxt.] 
20.  And  whereas  the  said  Act  of  22  (Jeo.  2  only  pives  an  apponl  from 
an  order  of  any  justice  or  justices  of  the  peace  to  the  ireneral  or  general 
(piaiter  sessions  of  the  ])eace  where  an  order  is  niaile  by  any  justice  or 
justices  of  the  peace  in  the  case  of  the  buyer  or  receiver  of  such  purloined 
or  emlx'zzled  materials  as  aforesaid,  and  in  respect  to  the  sale  or  disposal 
of  such  materials  found  on  searching  by  warrant.after  any  conviction  for 
juirloinim;  or  end)e7.zlinfj.  or  for  receiving;  or  buying  such  purloined  or 
eml)czzled  materials  ;  and  whereas  it  is  thought  more  projtcr  to  j^nvc  a 
rij;ht  of  appealin;^'  in  the  case  of  other  orders  of  any  justice  or  justices  of 
the  peace  tti  lie  made  by  force  of  an  .Act  made  in  the  12th  (ieo.  1  (intitule<l 
"An  -Act  to  )irevent  uidawful  Condiinations  of  Workmen  em|iloyed  in 
the  W'l  oil -n  .Manufactures,  and  for  better  rayment  of  their  Wafjes")  (.-), 
and  of  the  said  Act.  and  also  in  the  case  of  all  orders  to  lie  made  by  any 
justicc-s  of  the  jicice  under  this  Act ;  be  it  therefore  further  enacted,  that 
if  any  person  shall  thiidi  himself  or  herself  a(.'prieved  by  the  order  or 
judj,'ment  of  any  two  justices  l)efore  whom  ho.  or  she  sludl  have  Ix-en  con- 
victed <if  any  of  the  offences  in  the  said  Acts  of  12th  (ieo.  1  and  the 
22  (ieo.  2,  or  in  this  Act.  such  person  may  appeal,  and  the  said  justices 
are  hereby  reiiuired  to  make  known  to  such  person,  at  the  time  of  such 
conviction  his  cir  her  rij/ht  to  a|ipeal(fi).  to  the  next  j,'cneral  oi'  frenernl 
ipuirter  sessions  of  the  peace.  [Thr  itk(  of  thisxrftiou  mm  repealed  hy 
47  ^<'4H   Viet.  e.  43.J 

[iSrr/.  21  MYM  repealed  hi/  47  ,<•  4.S   ]'irf.  e.  13.      Sre  II.  v.   }Vilroeh,  7 

<^.  Ji.   317;    III   re  j}o„thro,/d,   1".    J/.  .<•    11'.    1,  on  the  form   of 

run  rift  ion. ^ 

22.   rr«ivid>'<l  .'dways  that  no  order  made  touchinp  or  concerning  any  of 

the  matters  in  this  Act  contained,  or  any  |irocee<linpH  to  lie  had  touchinp 

t  he  convict  ion  of  any  offender  or  offenders  apainst  the  said  Act  of  22(teo.  2, 

or  this  Act,  shall  lie  ijuashed  for  want  of  form,  or  be  removed  or  removBble 


(z)  Repealed  hy  the  ^lasfir  and  Servant  Art,  1SS9  (oi  k  53  Virt.  c.  24). 

In)  li  they  make  known  to  n  ]»arty  ronvietrd  his  right  to  appeal,  and  he 
derlined  appealing,  they  need  not  proee<><l  to  intorni  him  of  the  neecssiirv  steps 
to  he  tnken  in  order  to  appeal.  It.  v.  Jimdcrii  uf  ll'cut  Hiding  of  Yorh-hhire, 
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;2i 


l)y  crrt'iorur'i  into  his  Majesty's  Court  of  King's  Bencli  [h).   [T/ir  rrxt  «f  th  is 
^ertiiiii  iv/ix  rcjieiilcd  by  47  <^''  -^8  Vict.  c.  4H.J 

23.   i'lovided  also  that  notliinj^  herein  contained  shall  extend  or  be  con-    Tliis  Act  not  to 
strued  to  extend  to  repeal  any  former  law  or  laws  now  in  being  for  the    repeal  any 
punishment  of  any  of  the  offences  herein  above  specified,  except  so  far  as    former  law, 
is  particularly  expressed  by  this  Act ;  and  no  oifender  who  shall  have    except  as  is 
been  j)roceeded  against  upon  or  by  virtue  of  this  Act  for  any  of  the    herein  par- 
offences  herein  specified  shall  for  the  same  offence  be  afterwards  proceeded    ticularly 
against  upon  or  by  virtue  of  any  such  former  law  or  laws.  expressed. 

I  Si'i-t.  24  loim  rcjicaled  hij  34  St'  3.")   Viet.  r.  116.] 

\_Scct.   2ii  waf!  repealed   In/  the  Fiihlir  AiitlnirttieK  Proteet/iin  Act, 
1893  (r)6  .)'•  57    Viet.  e.  (il),  riud  hij  24  .)'•  25   Vict.  c.  lUl.] 


THE   TRUCK  ACT,  1831. 
1  &  2  WibL.  4,  c.  37. 


A7i  Art  to  Prokibit  t/ip  Pin/Dimt,  in  certain  Trades,  of  Wages 
in  Goods,  or  otiwririsc  llian  in  the  current  Coin  of  the 
Realm  (r).  [15th  October,  1831.] 

Whereas  it  is  necessary  to  prohibit  the  payment,  in  certain  trades, 
of  wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm  ; 
be  it  therefore  enacted  by  (&c.  >!cc.),  that  in  all  contracts  hereafter  to  be 
made  for  the  hiring  of  any  artificer  {d)  \_ln  anij  of  the  trades  hevcinafter 
enumerated  {c)~\  or  for  the  performance  by  any  artificer  of  any  labour  \in 
any  of  the  said  trtidex].  the  wages  of  such  artificer  shall  be  made  payable 
in  the  current  coin  of  this  realm  onh-  and  not  otherwise  ;  and  that  if  in 
any  such  contract  the  whole  or  any  part  of  such  wages  shall  be  made 
payable  in  any  manner  other  than  in  the  current  coin  aforesaid,  such 
contract  shall  be  and  is  hereby  declared  illegal,  null  and  void  (/). 

(i)  This  section  takes  away  the  writ  of  certiorari  only  from  offences  for 
the  first  time  created  by  22  Geo.  2,  c.  27,  and  does  not  apply  to  those 
created  by  12  Geo.  1,  c.  34,  and  extended  to  the  silk  and  cotton  trades  by 
22  Geo.  2,  c.  27  ;  li.  v.  Mor/ers,  5  B.  &  Aid.  773.  See  further  (5  &  7  Vict, 
c.  40,  post.  The  Act  of  12  Geo.  1,  c.  34,  was  repealed  by  the  Master  and 
Servant  Act,  1889  (52  k  53  Vict.  c.  24). 

(c)  This  Act  and  the  Truck  Act,  1887,  post,  and  the  Truck  Act,  19,^6, post, 
are  to  be  construed  as  one  Act.  As  to  payment  of  wages  without  stoppage  in 
the  hosiery  manufacture,  see  the  Hosiery  Manufacture  (Wages)  Act,  1874, 
post.  By  sect.  14  of  the  Coal  INlines  Regulation  Act,  1887,  an  employer  may 
under  certain  circumstances  retain  from  miners  their  contributions  to  the 
wages  of  the  check-weigher. 

((/)  The  clause  in  sect.  25,  defining  the  meaning  of  "artificer,"  and 
sect.  19.  which  specified  the  trades  to  which  this  Act  applied,  were  repealed 
by  the  Truck  Act,  1887,  post,  in  sect.  2  of  which  a  new  meaning  is  given  to 
the  word  "  artificer. " 

(c)  These  words  refer  to  sect.  19,  which  was  repealed  by  the  Truck  Act, 
1887,  and  were  tliemselves  repealed,  together  with  similar  expressions,  which 
are  printed  in  italics  and  in  brackets,  occurring  in  other  sections  of  the  Act, 
by  the  Statute  Law  Bevi.-ion  Act,  1891. 

(/)  Plaintiff,  a  framework  knitter,  worked  as  a  weaver  of  gloves  for  defen- 
dant in  frames  provided  by  defendant  at  an  agreed  gross  price  per  dozen  pairs. 
Defendant  was  a  sub-contractcu-,  furnishing  tiie  work  by  agreement  to  a  master 
manufacturer,  who  found  machinery  and  materials.     Defendant  settled  with 
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2.  If  in  any  oontriict  hereafter  to  be  made  between  any  artificer  [/« 
"".'/  "/  ''"'  /'■"'/'■<  finTuiti/trr  einninrntt'd]  and  iiis  enipliiyer.  any  pro- 
vision shall  he  made  ilirectly  or  indirectly  respecting  the  place  where, 
or  the  manner  in  wiiich,  or  tlie  pei"son  or  pei-sons  witli  whom  the  whole 
or  any  part  of  the  waj;es  due  or  to  Ix'come  due  (.7)  to  any  such  artiticcr 
shall  Ix'  laid  out  or  expended,  such  contract  shall  be  and  is  hereby 
deelareil  illei.'jil.  null  and  void  (A). 

'^.  The  entire  amount  of  the  wajjes  earned  by  or  i)ayable  to  any 
nrXWKvv  [in  II II y  of  tlir  trmle.*  Uere'innftei'  riiiniirnitedj  in  res|)cctof  any 
labour  by  him  done  [in  iniij  such  tnit/r]  shall  be  actually  paid  to  such 
artiticer  in  the  current  coin  of  this  realm,  anil  not  otherwise  ;  and  every 
payment  made  to  any  such  artificer  by  his  employer,  of  or  in  resjicct  of 
any  such  wajres,  by  the  deliveiiiif,'  to  him  of  jjoods  or  otherwise  th;in  in 
the  current  coin  aforesaid,  except  as  hereinafter  mentioned,  shall  be  and 
is  hereby  declared  illefjal,  null  and  void  {i). 

plaintiff  weekly  for  the  work  done,  deductinji:  out  of  the  gros-s  price  per  dozen 
certain  charjjes  which  were  arconling  to  the  known  custom  of  the  trade, 
nanulv  :^ — 1.  A  frame  rent  per  week;  2.  A  paynunt  per  week  for  use  of 
delcndant's  premises  to  work  in,  standinfj  romii  tor  the  frame,  defendant's 
trouble  and  loss  of  time  in  procurinp  materials  and  conveyin;;  tlnni  to  plaintiff, 
defendant's  responsibility  to  tlie  master  manufacturer  under  whom  he  con- 
tracted for  the  work,  superintendence  of  the  work,  sortinjj  the  poods  when 
made,  and  delivering  them  to  the  master  manufacturer  ;  '.i.  Tayment  to  a  hoy 
for  windiufT  the  yarn,  and  wear  and  ttiir  of  marhiniTy  ;  l.  A  j)enny  per 
shilling  on  the  mt  sum  earnt'd  liy  plaintiff  iihovc  toiirticn  shiiliiips  i)cr  week 
as  compensation  to  cfefendant  tor  a  percentage  yiind  hv  him  to  the  master 
manufacturer  on  the  amount  of  goods  manufactured  hy  defendant  for  him  with 
machinery  rented  of  him  hy  defendant.  There  was  no  written  contract 
between  plaintiff  and  defendant :  held,  that  the  agreement  to  pay  plaintiff's 
wages  with  these  deductions  was  not  a  contract  to  pay  part  of  such  wages 
otherwise  than  in  the  current  coin  of  the  realm,  within  this  section  ;  nor  was 
a  contract  in  writing  under  sect.  'I'.i  necessarv  to  legalize  such  deductions:  held 
also,  that  there  was  not  in  tliis  case  any  demise  of  a  "  tenement "  within 
sect.  '2.'{  ;  and  i/nirrr,  whether  there  was  a  demise  of  anything  at  a  rent  thereon 
reserved  within  that  section  :  Chainur  v.  ('iiiiimini/s,  S  i).  H.  311  ;  ace.  Archer 
V.  Jiimex,  ;jl  L.  .1.,  (I.  ]{.  \fhi.  An  agreement  hy  a  company  to  pay  wages  nt 
the  rate  of  twenty-two  shillings  a  week,  two  shillings  of  which  was  to  be 
Hitistied  hv  shares  in  the  eompaiiv,  was  held  illegal  in  U/iimfnir  v.  luilrpcndriit 
/'riittiiii/  'Co.,  (H»01)  '2  Jr.  K.  'IlH.  In  lliwlitt  v.  JlUn  in  the  Court  of 
Ajmeal,  (ISD'i)  '2  (I.  H.  (i(J2,  Howen,  I,.  J.,  gives  a  genend  analysis  of  the 
earlier  sections  of  this  Act. 

{g)  See  sect.  6  ot  the  Truck  Act,  18S7. 

(/()  In  Jtewlvlt  V.  Allni,  (1S<U)  A.  V.  3S3,  it  was  a  term  in  the  contract  of 
service  In-'tween  the  ])laintiif  and  the  detendants,  her  emjdoyers,  that  she 
should  he  a  member  of  the  sick  and  accident  ( Inii  established  lor  the  benefit 
of  the  defendants'  niijiloi/eii,  and  in  paving  her  lier  wages  the  defendants  each 
week  deducted  the  amount  of  her  >ii))seri])ti(in  to  the  club.  The  House  of 
Lords  did  not  decide  whether  the  contniet  cmiiic  witiiiii  tlie  provisions  of  this 
section,  hut  held  that  as  tlie  eni|doyer  had  liiily  paid  over  to  the  club  treasurer, 
at  the  plaintiff's  desire,  the  amount  weekly  deducted  from  her  woges,  she  had 
been  actmilly  paid  her  wages  in  current  coin  within  sects.  .'$  and  4. 

(1)  It  is  also  a  pnnishahle  offence  under  sect.  !•.  Sects.  'I'A  and  21  provide 
certain  exceptions  from  the  general  enactment  in  sect.  3.  As  to  dedm  tions  in 
respect  of  fines  aial  d:iiiiage  to  goods,  seethe  Truck  .\ct,  ISilC).  posf.  I'edui- 
tions  from  monthly  pnyineiits  of  wages  for  a  "doctor's  fund"  were  held 
illegal  in  a  case  where  thi'  employer  had  retained  the  deductions  in  his  own 
hands:  7v>  pnrlr  I'miprr,  ]{r  Murrm,  2G  (!li.  I)iv.  6!)-'{ ;  hut  in  a  case  where 
the  deductions  had  been  paid  over  to  the  treasurer  of  tlii!  club  at  the  reouest 
of  the  workman,  the  House  of  Lords  held  fh.it  the  wages  earned  had  heen 
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4.  Every  artificer  [/u  ir/n/  of  fhc  fradrit  lirrfiinafler  enuvirrfifril]  shall 
be  entitled  to  recover  from  his  employer  [in  any  such  trade]  in  the 
maimer  by  law  provided  for  the  recovery  of  servant's  wages,  or  by  any 
other  lawful  ways  and  means,  the  whole  or  so  much  of  the  wages  earned 
by  such  artificer  [/«  x]u-h  fradf']  as  shall  not  have  been  actually  paid  to 
him  by  such  liis  employer  in  the  current  coin  of  this  realm. 

5.  In  any  action,  suit  or  other  proceeding  to  be  hereafter  brought  or 
commenced  by  any  artificer  against  his  emjjloyer,  for  the  recovery  of  any 
sum  of  money  due  to  any  such  artificer,  as  the  wages  of  his  labour  [in 
any  of  the  tradex  hereinafter  enumerated^  the  defendant  shall  not  be 
allowed  to  make  any  set-off  (./)  nor  to  claim  any  i-eduction  of  the  plaintiff's 
demand,  by  reason  or  in  respect  of  any  goods,  wares  or  merchandize  had 
or  received  by  the  planitiff  as  or  on  account  of  his  wages  or  in  reward 
for  his  labour,  oi'  by  reason  or  in  respect  of  any  goods,  wares  or 
merchandize  sold,  delivered  or  supplied  to  such  artificer  at  any  shop  or 
warehouse  kept  b}'  or  belonging  to  such  employer,  or  in  the  profits  of 
wiiich  such  employer  shall  have  any  shai'e  or  interest. 

6.  No  employer  of  any  artificer  [in.  any  of  the  trades  hereinafter 
enunwratedl  shall  have  or  be  entitled  to  maintain  any  suit  or  action  in 
any  court  of  law  or  equity  against  any  such  artificer,  for  or  in  respect  of 
any  goods,  waives  or  merchandize  sold,  delivered  or  supplied  to  anj- 
such  artificer  by  any  such  emploj'cr,  whilst  in  his  employment,  as  or  on 
account  of  his  wages  or  reward  for  his  labour,  or  for  or  in  respect  of 
any  goods,  wares  or  merchandize  sold,  delivered  or  supplied  to  such 
artificer  at  any  shop  or  warehouse  kept  by  or  belonging  to  such  em- 
ployer, or  in  the  profits  of  which  such  employer  shall  have  any  share  or 
interest. 

7.  If  any  artificer,  or  his  wife  or  widow,  or  if  any  child  of  any  such 
artificer,  not  being  of  the  full  age  of  twenty-one  years,  shall  become 
chargeable  to  any  parish  or  place,  and  if  within  the  space  of  three 
calendar  months  next  before  the  time  when  any  such  charge  shall  be 
incurred  such  artificer  shall  have  earned  or  have  become  entitled  to 
receive  any  wages  for  any  labour  by  him  done  [in  any  of  the  said  trades] 
which  wages  shall  not  have  been  paid  to  such  artificer  in  the  current 
coin  of  this  realm,  it  shall  be  lawful  for  the  overseers  (Z')  or  overseer  of 
the  jioor  in  such  parish  or  place  to  recover  from  the  employer  of  such 
artificer  in  whose  service  such  labour  was  done  the  full  amount  of  wages 
so  unpaid,  and  to  proceed  for  the  recovery  thereof  by  all  such  ways  and 
means  as  such  artificer  himself  might  have  proceeded  for  that  purpose  : 
and  the  amount  of  the  wages  which  may  be  so  recovered  shall  be  apjjlied 
in  reimbursing  such  parish  or  place  all  costs  and  charges  incurred  in 
resjjcct  of  the  person  or  persons  to  become  chargeable,  and  the  surplus 
shall  be  applied  and  paid  over  to  such  person  or  persons. 

8.  Provided  always  that  nothing  herein  contained  shall  be  construed 
to  prevent  or  to  render  invalid  any  contract  for  the  paj-ment,  or  any 

actually  paid  within  the  meaning  of  this  section  :  Hewlett  v.  Allen,  (1894) 
A.  C.  383.  An  offence  committed  by  payment  of  wages  in  goods  is  not 
purged  by  subsequent  paj-ment  in  cash  :  Wilson  v.  Cookson  ;  Fisher  v.  Jones. 
32  L.  J.,  M.  C.  177.  In  Smith  v.  Walton,  3  C.  P.  D.  109,  it  was  held  that 
an  offence  was  committed  where  an  employer  gave  a  workman,  in  part  payment 
of  wages,  a  piece  of  cloth  which  the  workman  liad  damaged  ;  and  in  Gould  v. 
Haytics,  59  L.  J. ,  j\I.  C.  9,  where  a  licensed  victualler  supplied  liquor  on 
credit  to  workmen  employed  by  him  in  a  brickfield,  and  in  the  evening  lent 
them  money  to  pay  for  the  liquor,  but  the  next  day  deducted  the  amount  of 
the  loans  from  their  wages.  Payment  by  a  note  which  is  ultimately,  though 
not  immediately,  to  result  in  the  delivery  of  goods,  is  an  offence  which  is 
complete  on  the  delivery  of  tlie  note  :  Atliersmith  v.  Bncry,  1  E.  &  E.  46, 

[j)  See  sect.  5  of  the  Truck  Act,  1887. 

(k)  Or  guardians  of  the  poor:  sect.  16  of  the  Truck  Act,  1887. 
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actual  i)ayniont.  to  any  artificer  of  the  whole  or  any  part  of  his  wages, 
either  in  the  mttosof  the  governor  ami  conipany  of  tlie  Hankof  Knglaiul, 
or  in  the  notes  of  any  person  or  persons  carrying  <•»  the  business  of  a 
lianker.  nn«l  duly  licensed  to  issue  such  notes  in  pursuance  of  the  laws 
relating  to  his  Majesty's  revenue  of  stamps,  or  in  drafts  or  orders  for  the 
payment  of  money  to  the  l)earer  on  demand,  drawn  upon  any  pei>on  or 
peiTions  carrying  on  tlie  business  of  a  banker,  being  duly  licensed  as 
afore.saiil,  within  fifteen  miles  of  the  place  where  such  drafts  or  onlcrs 
shall  Ihj  so  paid,  if  such  artificer  shall  \>c  freely  consenting  to  receive 
such  drafts  or  orders  as  aforesaid,  but  all  payments  so  made  with  such 
consent  as  nforcsjiid,  in  any  such  notes,  drafts  or  orders  as  aforesaid, 
shall  for  the  purposes  of  this  Act  be  as  valid  and  effectual  as  if  such 
payments  had  been  made  in  the  current  coin  of  the  realm. 

H.  Any  employer  <if  any  artificer  [in  tun/  of  tlit  tniilc*  hrrrhtaftrr 
iiiuiiirriitrtl]  who  shall,  by  himself  or  by  the  agency  of  any  other  person 
or  pei-sons.  directly  or  indirectly  enter  into  any  c(Hitract  or  make  any 
payment  herein"  Q/)  declared  illegal,  shall  for  the  first  offence  forfeit  a 
sum  not  exceeding  ten  \>o\\\\([i^  [nor  I mxth it ii  Jivr  jwu nth  Qn)],  ami  for  the 
second  offence  any  sum  not  exceetling  twenty  pounds  nor  less  than  ten 
pounds,  and  in  ciuse  of  a  third  offence  any  sucli  employer  shall  be  ami 
be  deeme<l  guilty  of  a  misdemeanor,  and  being  thereof  convicted,  shall  be 
punished  l)y  fine  only,  at  the  discretion  of  the  court,  so  that  the  fines 
shall  not  in  any  case  exceed  the  sum  of  one  hundred  pounds. 

lO  («)•  Provided  always,  that  no  pei"son  shall  be  punished  as  for  a 
secoml  offence  under  this  Act  unless  ten  days  at  the  Iciist  shall  have 
intervened  between  the  conviction  of  such  person  for  the  first  and  the 
conviction  by  such  jierson  of  the  second  offence,  but  each  .separate 
offence  committed  by  any  such  person  before  the  expiration  of  the  said 
term  of  ten  days  shall  be  jiunishablc  by  a  separate  penalty,  as  though 
the  same  were  a  first  offence  ;  and  that  no  person  shall  be  punished  ns 
for  a  third  offence  umler  this  Act.  uidess  ten  days  at  the  IcJist  shall 
have  intervened  between  the  conviction  of  such  i>erson  for  the  second 
and  the  conviction  by  such  person  of  the  third  offence  :  l)ut  each 
separate  offence  committed  by  anj-  such  person  before  the  exi)iration  of 
the  said  term  of  ten  days  shall  be  punishable  by  a  .separate  penalty,  as 
though  the  same  were  a  second  offence  :  and  that  the  fourth  or  any 
suKseciuent  offence  which  may  be  commit tcil  by  any  such  person  against 
•his  Act  shall  be  empiireil  of.  tried  and  iiunislied  in  tiie  maimer  lurein- 
Ijefore  jirovided  in  respect  of  any  tliinl  offence:  and  that  if  tiie  person 
or  persons  ])referring  any  such  information  shall  not  be  able  or  shall  not 
see  fit  to  j)ro<luce  evidence  of  anj' such  previous  conviction  orconvictions 
as  aforesaid,  any  such  offender  as  aforesjiid  shall  be  punishdl  for  each 
separate  offence  by  him  committrd  against  the  provisions  of  this  Act  by 
an  C'lunl  numlier  of  distinct  and  separate  penalties,  as  though  each  of 
such  ofTi'nres  were  a  tii-st  or  a  second  offence,  as  the  case  may  be  ;  and 
that  no  person  shall  be  |»rocee»led  against  or  punishetl  as  for  a  second  or 
as  for  a  third  offence  at  the  distance  of  more  than  two  years  from  the 
commissirtn  of  the  next  preceding  offence. 

[S,-rt».  11  iinil  12  wrrr  frpriilftl  bi/  47  J^'  48  ]'ir(.  r.  43.] 

\'.\.  No  |>erson  shall  \>c  liable  to  be  convicte<l  of  any  offence  against  this 
Act  committed  by  his  or  her  copartner  in  trade,  and  without  his  or  her 
kiiftwlcfigr.  |irivity  or  consent  ;  but  it  shall  be  Lawful,  wlun  any  pen.ilty 
or  any  sum  for  wages,  or  any  other  sum,  is  ordered  to  be  paid,  under  the 


(/)  See  note  to  wet.  3.     Ofhor  olfenre<i  punishable  under  this  section  arc 
created  bv  the  Trmk  Acts.  IMS?  and  IH'Ki. 

(>m)  Words  in  italics  npraled  by  47  i^  4J<  Vict.  c.  43. 

in)  The  first  part  of  this  tte<tion.  jimviding  for  fhf  recovery  of  pfnaltics 
ore  ju»tire«,  was  repealed  by  the  ^junuuary  Jurisdiction  Act,  18S4,  and  the 
Truck  Act,  1887. 
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authority  of  this  Act,  and  the  person  or  persons  ordered  to  pay  the  same    co-partiier, 
shall  neglect  or  refuse  to  do  so,  to  levy  the  same  by  disti'ess  and  sale  of    but  the  jiart- 
any  goods  belonjjfing  to  any  copartnership  concern  or  business  in  the    nership  pro- 
carrying  on  of  whicii  such  charges  may  have  become  due  oi-  such  offence    perty  to  be  so 
may  have  been  connnitted  :  and  in  all  proceedings  under  this  Act  to    liable, 
recover  anj'  sum  due  for  wages  it  shall  be  lawful  in  all  cases  of  co- 
partnership for  the  justices  at  the  hearing  of   any  complaint  for  the 
noni)ayment  thereof,  to  make  an  order  upon  any  one  or  more  copartners 
for  the  payment  of  the  sum  appearing  to  be  due ;  and  in  such  case  the 
service  of  a  copy  of  any  summons  or  other  process,  or  of  any  order,  upon 
one  or  more  of  such  copartners,  shall  be  deemed  to  be  a  sufficient  service 
upon  all. 

14.  In  all  cases  it  shall  be  deemed  and  taken  to  be  sufficient  service    How  sum- 
of  any  summons  to  be  issued  against  any  offender  or  offenders  by  any    menses  are  to 
justice  or  justices  of  the  peace,  under  the  authority  of  this  Act,  if  a    be  served, 
duplicate  or  true  copy  of  the  same  be  left  at  or  upon  the  place  used  or 
occupied  by  such  offender  or  offenders  for  carrying  on  his,  her  or  their 
trade  or  business,  or  at  the  place  of  residence  of  any  such  offender  or 
offenders,  being  at  or  upon  an}'  such  place  as  aforesaid,  the  same  being 
directed  to  such  offender  or  offenders  by  his.  her  or  their  right  or  assumed 
name  or  names. 

[Sects.  15  and  10  iiwe  rcpenled  hy  47  S,-  48  Vict.  c.  43.] 

17.  No  conviction,  order  or  adjudication  made  by  any  justices  of  the 
peace  under  the  provisions  of  this  Act  shall  be  quashed  for  want  of  form, 
nor  be  removed  by  ci-rtUn-ari  or  otherwise  into  any  of  his  Majesty's 
superior  courts  of  record.  \_The  red  of  the  xcctiu/i  was  rejwaled  by 
47  .j-  48  Vict.  c.  43.] 

[_Sect.  18,  as  to  the  appl'ication  of  j)enalties,  luas  repealed  hy  the 
Truck  Act,  1887.] 

19((').  And  be  it  further  enacted,  that  nothing  herein  contained  shall 
extend  to  any  artificer,  ivorkman  or  labourer,  or  other  person  engaged  or  em- 
ployed in  any  manufacture,  trade  or  occupation,  excepting  only  artificers, 
worktnen,  labourers  and  other  persons  employed  in  the  several  manufactures, 
trades  and  occupations  foUoirmg ;  [that  is  to  say),  in  or  about  the  making, 
casting,  converting  or  manufacturing  of  iron  or  steel,  or  any  parts,  branches 
or  processes  thereof;  or  in  or  about  the  tvorking  or  getting  of  any  mines  of  coal, 
ironstone,  limestone,  salt  rock;  or  in  or  about  the  icorking  or  getting  of  stone, 
slate  or  clay  ;  or  in  the  making  or  preparing  of  salt,  bricks,  tiles  or  quarries  ; 
or  in  or  about  the  making  or  manufacturing  of  any  kinds  of  nails,  chains, 
rivets,  anvils,  vices,  spades,  shovels,  screws,  keys,  locks,  bolts,  hinges  or  any 
other  articles  or  hardwares  made  of  iron  or  steel,  or  of  iron  and  steel  combined, 
or  of  any  plated  articles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin, 
lead,  pewter  or  other  metal,  or  of  any  japanned  goods  or  wares  tvhatsoever  ;  or 
in  or  about  the  making,  spinning,  throwing,  twisting,  doubling,  winding, 
weaving,  combing,  knitting,  bleaching,  dyeing,  printing,  or  otherwise  pire- 
paring  of  any  kinds  of  ivoollen,  worsted,  yarn,  stuff,  jersey,  linen,  fustian, 
cloth,  serge,  cotton,  leather,  fur,  hemp,  flax,  mohair  or  silk  manufactures 
whatsoever,  or  in  or  about  any  manufactures  tvhatsoever  made  of  the  said 
last-mentioned  materials,  whether  the  same  be  or  be  not  mi.ved  one  tvith 
another ;  or  in  or  about  the  making  or  otherwise  preparing,  ornamenting  or 
finishing  of  any  glass,  porcelain,  china  or  earthenware  whatsoever,  or  any 
parts,  branches,  or  processes  thereof,  or  any  materials  used  in  any  of  such 
last-mentioned  trades  or  employments;  or  in  or  about  the  making  or  preparing 
of  bone,  thread,  silk,  or  cotton  lace,  or  of  lace  made  of  any  mixed  materials. 

20.  Nothing  herein  contained  shall  extend  to  any  domestic  servant  \_or    Domestics. 
servant  in  husbandry  [p).'] 


Convictions 
not  to  be 
quashed  for 
want  of  form. 


Specification 
of  the  trades 
to  which  the 
Act  is  to  apply. 


(o)  This  section  was  repealed  by  the  Truck  Act,  1887. 
(p)  The  words  in  brackets  were  repealed  by  the  Truck  Act,  1887  ;  and  see 
sect.  4  of  that  Act. 
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1  .;  2  Wn.h.  4,  c.  37, 


Piirtirular  ex- 
ceptions to  till' 
geiitnility  of 
tlie  I'lw. 


Emplovers 
may  ndvance 
money  to 
artificers  for 
certain 
purposes. 


Definition  of 
terms, 


"  employers." 


[Srcfx.  21  (iHil  22  wrir  rt/>r,il,ii  hij  the  Tntrh  Art.  1887.] 

23.  Nothiiip  lioreiii  coiitaiiieil  (y)  shall  extend  or  be  construed  to 
e.xtcnil  to  prevent  any  employer  <>r  any  artificer,  or  agent  of  any  such 
employer.  frt)ni  supplying  or  contracting  to  supply  to  any  such  artificer 
any  medicine  or  nie<iical  attemlance,  or  any  fuel,  or  any  materials. 
t<M>ls  or  implements  to  he  hy  such  artificer  cmi)l(>yed  in  his  trade  or 
ociupatidii.  if  sucli  ariificcis  he  employed  in  mining,  or  any  hay,  corn 
or  other  provender  to  be  consumed  by  any  hoi'se  or  other  beast  of  burtlen 
employed  by  any  such  artificer  in  his  trade  and  occupation  ;  nor  from 
demising  to  any  artificer  [icurkmtnt  or  lnlnmiTr  einj>loi/rd  in  tiny  of  thr 
tradt'*  or  orriipatioiin  ciniinorntci}  in  thin  Art'\  the  whole  or  any  part  of 
any  tenement  at  any  rent  (;•)  to  be  thereon  raserved  ;  nor  from  supplying 
or  contr.icting  to  supi>ly  to  any  sucli  artilicer  any  victuals  drassed  or 
prejiared  under  the  roof  of  any  such  cnii(h)yer,  and  there  consumc<l  by 
sucli  artilicer;  nor  from  making  or  contracting  to  make  any  stoppage 
or  deduction  from  the  wages  of  any  such  artificer,  for  or  in  respect  of 
any  such  rent  ;  or  for  or  in  respect  of  any  such  metlicine  or  medical 
attendance  ;  or  for  or  in  respect  of  such  fuel,  materials,  t«H)ls,  implements, 
hay,  corn  or  juovender.  or  of  any  such  victuals  dresstnl  and  prepared 
under  the  nxif  of  any  such  employer  ;  or  for  or  in  res|)ect  of  any  money 
advanced  to  such  aititicer  for  any  such  purpose  as  aforesaid  ;  proridrd 
(ilicdij.i.  that  such  stojipage  or  deduction  shall  not  exceed  the  real  and 
true  value  of  such  fuel,  materials,  tools,  impliments,  hay,  corn  and 
provender,  and  sliall  not  be  in  any  case  made  from  the  wages  of  sucii 
artificer,  unless  the  agreement  or  contract  for  such  stoppage  or  deduction 
shall  Ije  in  writing,  and  signed  by  such  artificer  (.«). 

24.  Nothing  hciein  containetl  shall  extend  or  be  construeil  to  extend 
to  prevent  any  such  emi)loyer  from  advancing  to  any  such  artificer  any 
money  to  be  by  him  contributed  to  any  friendly  society  or  bank  for 
savings  duly  established  according  to  law,  nor  from  a<lvancing  to  any 
such  artificer  any  money  for  his  relief  in  sickness,  or  for  the  education 
of  any  child  or  chihlren  of  such  artificer,  nor  from  deducting  or  con- 
tracting to  deduct  any  sum  or  sums  of  money  from  the  wages  of  such 
artificei-s  for  the  education  of  any  such  chihl  or  children  of  such  artificer, 
[rt»f/  viilrMs  the  iirfrrriiirnt  or  rotitnict  for  surh  drdnction  nhull  be  in 
irriting.  and  xir/nrd  hi/  m/iJi  tirtifirrr{t).'\ 

2't.  In  the  meaning  an<l  for  the  jiurposcs  of  this  Act  [«//  irorkwrii. 
hihoii rent  mid  other  jirrxi'nx  in  ainj  niiinnrr  rntjaijrd  in  the  jwrfornutnci- 
of  tiny  irork.  em/doyinent  or  ojnnition  of  irhat  ntitiire  xoerrr,  in  or  about 
thr  xerrrtil  trndex  and  orriiptitionK  tiforexuld,  shall  be  and  be  deemed 
"■  artifieerx" ;  and  trith/n  the  ineaninij  and  for  the  purpoKex  afore- 
xaid  (w)]  all  masters,  bailiffs,  foremen,  managers,  clerks  and  other  i)ei"8ons 
engaged  in  the  hiring,  employment  or  superintendence  of  the  lalx)ur  of 
any  such  artilicers,  shall  be  and  be  deeini'd  to  Ixj  "  em|)loyers"  ;  and 
within  the  meaning  and  for  the  purpo.scsof  this  Act  any  money  or  other 


(7)  See  sect.  3. 

(r)  See  C'hniriirr  V.  Ciimmings,  ante,  n.ite  to  sect.  1  ;  Ciitts  v.  Ward, 
L.  R.,  2  (i.  U.  :j.-)7. 

{i\   J'tllar  V.  /,///;/.■.•  foal  Co.,  L.  R.,  4  f.  V.  7iV2. 

(/)  The  words  in  hracket.s  were  repealed  hy  the  Truck  Act,  1887. 

(m)  The  words  in  bracket.'*  were  rejiealcd  hy  the  Truck  .\ct.  1887;  see  now 
nect.  2  of  thnt  Act.  Vpon  the  (incstion  how  far  suh-eonfnictors,  employing 
workmen  under  them,  hut  idso  working  personally,  came  within  this  detuiition, 
the  following  ciises  were  decided:  Ji'i/rif  \.  Warden,  2  V.\.  h'.)\  Sharmnn  \. 
Sauitdcn,  V.\  V.  li.  ItW, ;  ho/ram  V.  lUirnrx,  2G  L.  J.,  (i.  U.  :U<.»;  Sfrrmanw 
Jtnrrrlt,  33  L.  J.,  Kx.  l.').};  Wearer  w  Floyd,  21  L.  J.,  (i.  IJ.  151;  and 
Jlourr*  V.  Lorrkin,  2f>  ]..  J.,  (i.  R.  371.  See  also  Laurence  \.  Todd,  32  L.  J.. 
M.  C.  238;  Whitrlry  v.  Jrmttagc,  13  "\V.  K.  Ill  ;  1',1/ar  v.  Llynri  Coal  Co., 
]..  R.,  4  C.  P.  762. 
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thins:  had  or  contracted  to  be  paid,  delivered  or  given  as  a  recompense, 
reward  or  reinuiu'ration  for  any  labour  done  or  to  be  done,  whether 
witliin  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or  an  amount 
uncertain,  shall  be  deemed  and  taken  to  be  the  "  wages  "  of  such  labour  ;  "  wages," 
and  within  the  meaning  and  for  the  purposes  aforesaid  any  agree- 
ment, un(lerstanding,  device,  contrivance,  collusion  or  arrangement  what- 
soever on  the  subject  of  wages,  whether  written  or  oral,  whether  direct 
•or  indirect,  to  wi:ich  the  emj)loyer  and  artificer  are  parties  or  are 
assenting,  or  by  which  they  are  mutually  bound  to  each  other,  or 
w'hereby  either  of  them  shall  have  endeavoured  to  impose  an  obligation 
on  the  other  of  them,  shall  be  and  be  deemed  a  "contract."  "contract." 

\^Sect.  26,   an  to  the  conimencempnt  of  the  Act,  was  repealed  b>/  the 
Statute  Law  Jlerision  Art,  ^Vo.  2,  l'8,«8.] 
27.  The  provisions  of   this  Act  shall  extend  over  the  whole  of   that    To  extend 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Great    over  Great 
Britain.  Britain. 

[The  schedule  to  this  Act  was  repealed  by  47  <5'  48  Vict.  c.  43.] 


THE   HOSIERY   ACT,    1843. 

6  &  7  YiCT.  c.  40. 

An  Ad  to  amend  the  Laws  for  the  PrevenfioJi  of  Frauds  and 
Abuses  1)1/  Persons  employed  in  the  Woollen,  Worsted, 
Linen,  Cotton,  Flax,  JIoMir  and  Silk  Hosiery  Manu- 
fartures,  and  for  the  further  seeuriny  the  Property  of  the 
Manufactures  and  the  Wayes  of  the  Workmen  enyayed 
therein.  [1st  August,  1843.] 

[TJie  preanihle  reciting  several  Acts  since  repealed  and  also  the  Frauds 
hij  Worhnien  Acts,  1748  and  1777,  ante,  ions  rcpuaJed.  by  54  ^-  55  Vict, 
c.  67.]  Be  it  therefore  enacted,  by  {k.c.  &c.),  that  from  and  after  the 
commencement  of  this  Act,  so  much  of  the  said  recited  Acts  or  any  of 
them  as  relates  to  the  woollen,  linen,  cotton,  flax,  mohair  and  silk 
manufactures,  or  any  of  them,  or  any  manufactiu-es  whatsoever  made  of 
wool,  cotton,  flax,  mohair  or  silk  materials,  whether  the  same  be  or  be 
not  mixed  with  each  other,  or  with  any  other  materials,  shall  so  far  as 
respects  the  manufactures,  trades,  occupations  and  employment  herein- 
after mentioned,  be  and  the  same  are  hereby  repealed  save  and  except  so 
far  as  the  same  may  have  repealed  any  former  Acts  or  enactments. 

2.  If  any  person  whosoever  entrusted  with  any  woollen,  worsted,  linen, 
cotton,  flax,  mohair  or  silk  materials  for  the  purpose  of  being  prepared, 
worked  u])  or  manufactured  either  by  himself  or  by  any  person  or  persons 
to  be  employed  by  or  under  him.  or  by  himself  jointly  with  any  person 
or  persons  to  be  employed  with,  by  or  under  him,  or  for  any  purpose 
or  work  connected  with  manufacture  or  incidental  thereto,  or  any  parts, 
branches  or  processes  thereof,  or  any  tools  or  apparatus  for  manufacturing 
the  said  materials,  shall  sell,  pawn,  purloin,  embezzle,  secrete,  exchange 
or  otherwise  fraudulently  dispose  of  the  same  materials,  tools  or  apparatus, 
or  any  part  thereof,  he  shall,  upon  being  thereof  lawfully  convicted  by 
the  oath  of  the  owner  of  such  materials,  tools  or  apparatus,  or  any  part 
thereof,  or  of  any  other  credible  witness  or  witnesses  before  two  or  more 
justices  of  the  peace,  forfeit  the  full  value  of  the  same,  and  also  forfeit 
such  penalty  not  exceeding  ten  pounds,  together  with  costs,  as  to  the 
said  justices  shall  seem  meet ;  and  every  such  forfeiture  and  penalty 
shall  be  applied  under  the  direction  of  the  convicting  justices  in  manner 


So  much  of 
the  said  Acts  as 
relates  to  the 
woollen,  liueu, 
cotton,  flax, 
mohair  and 
silk  nianu- 
factiu"es 
I'epealed. 

Persons  con- 
victed of 
pawning  or 
embezzling 
any  materials 
herein  par- 
ticularized to 
forfeit  the 
value  of  the 
same  with 
penalty  and 
costs. 


Application  of 
])eualty  and 
lorteiture. 
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0     v.^- 


Viei. 


lU. 


Cominitmciit 
iu  (letault  ot 
sutticient 
distress. 


IVrsons  iieg- 
Iciting  to 
rttiirii  nia- 
tfiials  within 
a  piescrilitHl 
time  to  Ik' 
subject  to  till' 
same  piini>h- 
nunt  as  lor 
embe/zlenient. 


lVr>ons  know- 
iiijrly  purcha— 
injc  or  receiv- 
injj  embe/zled 
materials  or 
tools  piiilty  01 
a  misde- 
mranor, 
])iiiii«hablo  as 
aft<r  men- 
tioned. 


Persons 
knowingly 
.selling.  vVc. 
eml»czzle<l 
muti-'rials  or 
IooIh  guilty  of 
a  mis4le- 
mcanor, 
punishable 
as  after 
mentioned. 


following  (that  is  to  say),  in  the  fii-st  ])lace  in  making  such  satisfaction 
to  the  jiarty  iiijuretl  as  the  said  justices  shall  think  proper,  and  the 
reniaiiuler,  if  any,  shall  be  applie«l  in  the  same  manner  as  is  lieroinaftor 
directed  for  the  disposal  of  any  other  penalty  under  this  Act  ;  \j)i'uvi*ion 
for  (listn'xK  irarnint  on  non-pni/mt'/it,  rfpralril  hi/  47  .("  48  Vicf.  e.  43]  ; 
but  if  no  surtieient  distress  shall  appear  or  shall  Jjc  found  whereon  to  levy 
the  saitl  penalty,  forfeiture  and  costs,  the  said  justices  may  either 
immediately,  or  at  any  time  after  such  conviction,  commit  any  jjerson  so 
convictol  to  the  common  gaol  or  house  of  correction,  to  be  there 
imprisoned  with  or  without  hard  labour,  as  to  the  said  justices  shall 
seem  meet.     [T'lr  rrxt  of  tliix  xrrtio/i  inix  rr/irnlril  by  47  .S'"4)S  \'irf.  r.  43.] 

3.  If  any  person  whosoever  entrusted  with  any  woollen,  worsted,  linen, 
cotton.  Hax,  mohair  or  silk  materials  for  the  purpose  of  being  prepared, 
worked  up  or  manufactured,  either  by  himself  or  by  any  person  or 
persons  to  be  employed  by  or  under  him,  or  by  himself  jointly  with  any 
l)eison  or  persons  to  be  employed  with,  by  or  under  him,  or  for  any 
purpose  or  work  connected  with  manufacture  or  incidental  thereto,  or 
any  parts,  branches  or  processes  thereof,  or  with  any  tools  or  apparatus  for 
manufacturing  the  said  materials,  shall  neglect  or  delay  to  return  the  .said 
materials,  tools  or  ap])aratus,or  any  part  thereof,  for  the  space  of  fourteen 
clear  days  after  being  required  so  to  do  by  the  party  entrusting  hira 
therewith,  or  by  some  jierson  on  his  behalf,  by  notice  in  writing  to  be 
served  upon  or  left  at  the  last  or  usual  place  of  abode  or  business  of  such 
person  (unless  ])revented  by  some  rc.isunable  and  surtieient  cause  to  be 
allowed  by  the  justices  before  whom  he  shall  be  brou}.'ht),  then  and  in 
every  such  ca.se  all  or  so  much  or  .so  many  nf  the  .said  materials,  tools  or 
apparatus  as  shall  not  be  returned  to  the  ]>erson  so  entrusting  him 
therewith  within  the  time  aforesaid  shall  be  deemed  to  be  embezzled  by 
the  person  so  neglecting  or  delaying  to  return  the  .same  ;  and  the  jiersou 
so  neglecting  or  delaying  to  return  the  same  shall  for  every  such  otfcnce  be 
liable  to  be  proceede<l  against  for  embezzlement  in  the  same  manner  and 
subject  to  the  same  forfeiiuie  and  ]icnalty  with  costs,  and  to  be  ai)plied  in 
the  same  manner.  a.s  are  respectively  hert;inl)efoie  prescribeil  and  imposed 
in  respect  to  persons  selling,  pawning,  purloining,  embezzling,  secreting, 
exchanging  or  otherwise  fraudulently  dis|>osing  of  the  said  materials. 

4.  Any  person  who  shall  purchase  or  take  in  pawn  or  who  in  any  other 
way  shall  receive  into  his  premises  or  possession  any  woollen,  worsted, 
linen,  cotton,  flax,  mohair  or  silk  materials,  and  whether  the  same  or  any 
part  of  the  said  materials  be  or  be  not  wholly  or  partially  wroii<;ht,  made 
up  iir  manufactureil  into  mcrchantaViIe  wares,  or  any  tools  or  apparatus 
foi-  manufacturing  the  same,  knowing  that  such  materials,  tools  or 
apparatus  are  jturloined  or  eml)ezzled  or  fraudulently  disposed  of,  or  that 
the  person  from  whom  he  shall  purchase,  take  in  pawn,  or  receive  the 
same  is  fraudulently  or  unlawfully  disposing  thereof,  or  knowing  such 
[icrson  to  be  employed  or  entrusted  by  any  other  person  or  iiei^sons  to 
work  up,  either  by  him.solf  or  by  or  with  others,  the  material  so 
purchased,  taken  in  pawn,  or  received  for  any  other  person  or  persons, 
and  iK>t  having;  first  obtained  tiie  consent  of  the  person  or  persons  so 
emi>loying  or  entrusting'  him  therewith,  shall,  on  conviction  by  the  oath 
of  the  owner  or  of  any  other  credible  witness  or  witnesses, be  deemed  and 
a<ljudge<l  guilty  of  a  misdemeanor,  and  \k'  punished  in  numner  hereinafter 
mcntionc<i. 

'».  If  any  person  shall  sell,  pawn,  ple<lgc,  exchange  or  otherwise  uidaw- 
fully  dispose  of,  or  ofTer  to  sell,  pawn,  pled  ire.  exchange  or  otlu-rwise  dispose 
of  any  such  materials,  tools  or  appar.itus  jis  aforesaid,  knowing  the  sante 
to  have  iM-en  so  purloined  or  embezzleil  or  received  from  persons 
frauflulently  disposing  thereof  as  aforesaid,  he  shall,  on  crmviction  by  the 
oath  of  the  owner  of  such  materials,  tools  or  apparatus,  or  any  part 
thereof,  or  of  any  other  credible  witjiess  or  witnesses,  be  deemed  ami 
adjudge<l  guilty  of  a  misdemeanor,  and  be  punishe<l  in  manner  hereinafter 
mentioned. 
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6.  On  proof  on  oath  that  there  is  just  cause  to  suspect  tliat  any  such 
materials,  tools  or  apparatus  as  aforesaid  have  Vjcen  fraudulently  sold, 
pawneil,  pledored.  purloined  or  embezzled  l)y  the  person  to  whom  the 
same  were  entrust('d,  or  that  any  such  materials,  tools  or  ap[)aratus  have 
been  purchased  or  received,  or  sold,  pawned,  pledged,  exchanged  or 
otherwise  unlawfully  disposed  of  or  offered  for  sale,  j)awn,  pledge, 
exchange  or  other  disposal  by  any  person  knowing  the  same  to  have 
been  purloined  or  embezzled,  or  received  from  some  person  fraudulently 
disposing  thereof,  it  shall  and  may  be  lawful  for  any  one  justice  of  the 
peace,  and  such  justice  is  hereby  reriuired  to  issue  his  warrant  for 
apprehending  any  such  person  and  bringing  him  before  him  or  some 
other  justice  of  the  peace  for  examination  ;  ami  if,  upon  such  examination, 
the  charge  of  having  fraudulently  sold,  pawned,  purloined,  embezzled  or 
otherwise  fraudulently  disposed  of  any  such  materials,  tools  or  ajjparatus, 
or  of  having  purchased,  or  received,  or  sold,  pawned,  pledged,  exchanged, 
or  otherwise  fraudulently  disposed  of,  or  of  having  offered  for  sale, 
pawn,  pledge,  exchange  or  other  disposal  any  such  materials,  tools  or 
apparatus  knowing  them  to  have  been  purloined,  or  embezzled  or 
received  from  some  person  fraudulently  disposing  thereof,  shall  be 
supported  by  evidence  to  raise  a  strong  presumption  of  guilt,  such 
justice  shall  commit  such  person  to  the  common  gaol  or  house  of 
correction,  in  order  that  he  may  be  brought  forward  for  trial  at  the  next 
petty  sessions,  unless  he  enter  into  such  bail  with  two  sufficient  sureties 
as  may  be  required  for  his  appearance  before  such  court  on  any  day  to  be 
fixed  by  such  justice. 

[Sficf.  7  was  repeali'jl  hy  38  Sc  39  Vict.  c.  ^&,  s.  17.] 

8.  Upon  proof  on  oath  before  a  justice  of  the  peace,  that  there  is 
reasonable  cause  to  suspect  that  any  person  has  in  his  possession  or  on 
his  premises  any  such  materials,  tools  or  apparatus  as  aforesaid,  which 
have  been  purloined,  embezzled  or  otherwise  fraudulently  disposed  of,  it 
shall  be  lawful  for  the  said  justice,  and  such  justice  is  hereby  retjuired  to 
grant  his  warrant  to  search  the  dwelling-house  and  premises  of  such 
person,  and  if  any  such  property  shall  be  found  therein  to  cause  such 
materials,  tools  or  apparatus,  and  the  person  in  whose  possession  or  on 
whose  premises  the  same  shall  be  found,  to  be  brought  before  him  or 
some  other  justice  of  the  peace  to  be  dealt  with  in  the  .same  manner  as 
any  person  brought  before  a  justice  under  the  enactment  next  hereinafter 
contained. 

9.  Every  peace  officer  and  constable,  and  every  watchman  duly 
appointed  bj'  law,  during  such  time  as  he  shall  be  on  duty,  shall  and 
may  apprehend  or  cause  to  be  apprehended  any  person  whom  he  may 
reasonably  suspect  of  having  or  carrying  or  in  any  way  conveying,  at 
any  time  after  sunsetting  and  before  sunrising,  any  such  materials,  tools 
or  apparatus  as  aforesaid,  suspected  to  be  purloined,  embezzled  or 
otherwise  fraudulently  disposed  of,  and  shall  lodge  such  person,  together 
with  the  property,  in  a  police  othce  or  other  place  of  security,  in  order 
that  he  may  be  brought  before  a  justice  of  the  peace  as  soon  as 
convenient,  who  is  herebj'  empowered  to  discharge  such  person,  or  to 
order  his  detention  until  the  next  court  of  petty  sessions,  unless  he  enter 
into  such  bail,  with  two  sufficient  sureties  as  may  be  re(|uired  for  his 
appearance  before  such  court  on  any  day  to  be  fixed  by  the  said  justice, 
and  if  the  person  so  apprehended  in  the  act  of  committing  any  such 
offence  as  aforesaid,  or  of  conveying  any  such  property  as  last  aforesaid, 
shall  not  produce  before  the  said  court  the  person  duly  entitled  to 
dispose  of  such  property  from  whom  he  bought  or  received  the  same,  or 
shall  not  give  an  account  to  the  satisfaction  of  the  said  court  that  the 
property  is  honestly  come  by,  then  the  person  so  apprehended  shall  be 
deemed  and  adjudged  guilty  of  a  misdemeanor,  and  be  punished  in 
manner  hereinafter  mentioned,  although  no  proof  shall  be  given  as  to 
whom  such  property  belongs. 

10.  It  shall  be  competent  for  the  party  accused,  in  all  proceedings 
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brouf^ht  under  the  nutluuity  <>f  this  Act.  to  move  for  and  obtain  nn 
ndjoiirnnieiit  of  tlu'  time  tixed  for  trial  for  such  a  reasonable  time  as  may 
ajipear  to  the  eoiirt  to  1k>  neee.ssary  for  tlie  |)arty  aceiised  to  pn^luce  the 
|iei>on  duly  entitled  to  sell  or  disjiose  of  the  said  iiroperty,  of  whom  he 
Uiuglit  or  receive<l  the  same,  or  evi<lence  rcsiieetin^  tiie  same,  but  the 
party  accused  and  requestiiifj  such  adjournment  shall  be  detaine<l  in 
cust(xly  or  eommittetl  to  prison,  unless  he  enter  into  such  bail,  with  two 
sutticient  sureties  as  shall  be  required  for  his  appearance  before  such 
court,  at  such  time  and  place  as  shall  be  appointed. 

11.  Any  person  who  shall  lie  <leenuHl  and  adiud;.'ed  guilty  of  a 
misdemeanor  ajrreeably  to  any  of  the  i)rovisions  of  this  Act,  shall,  in 
addition  to  beini:  deprived,  without  compensation,  of  any  such  materials, 
tooN  ami  ap|iaratus  wliicii  have  been  purloined,  em])ez7.1ed  or  otherwise 
fraudulently  flisposcnl  of,  and  which  sh.dl  have  l)een  found  in  his 
possession,  forfeit  any  sum  not  cxceedinf,'  twenty  pounds  for  each  offence, 
together  with  costs,  upon  being  thereof  lawfully  convicted,  by  the  oath 
of  one  or  more  criilible  witness  or  witnesses,  l)efore  two  or  more  justices 
of  the  jtcace  ;  and  every  such  forfeiture  shall  be  applied  under  the 
direction  of  the  justices  so  convicting  in  manner  following  (that  is  to 
say),  in  the  fii-st  place,  in  making  such  satisfaction  to  the  jiarty*  injurtnl 
as  the  said  justices  shall  think  tit,  and  the  remainder  (if  any)  shallln; 
applied  in  the  sjime  manner  as  is  hereinafter  directed  for  the  disposal  of 
any  other  i)enalty  under  this  Act,  [pnirixiii/i  for  *f(V;rji.v  mirrtint  on 
von-/iiii/mi'nf,  rrjinifril  hij  47  ,<•  4S  Vict.  r.  481  ;  but  if  no  sutticient  distress 
shall  ai)i)ear  or  shall  be  found  whereon  to  levy  the  said  forfeiture  and 
costs,  any  justice  or  justices  may  either  immediately,  or  at  any  time  after 
such  convii'tion.  commit  any  person  so  convicted  to  the  common  gaol  or 
house  of  correction,  to  be  imprisoned  there  with  or  without  hard  labour, 
as  to  the  said  court  shall  seem  meet.  [TV/c  rest  oftliix  xectioii  tons  repealed  by 
47  4-  4S  ]'irf.  ('.  48.] 

12.  Where  no  proof  shall  be  given,  at  the  time  of  conviction,  of  the 
ownership  of  property  found  in  the  possession  of  a  person  convicte«l 
under  this  Act,  the  justices  or  court  shall  cause  the  property  so  found  to 
l)C  dejiositeil  in  some  safe  place  for  any  time  Tiot  exceeding  thirty  days, 
and  shall,  if  the  property  l)e  of  sutticient  value  to  pay  the  expenses 
thereof,  order  an  advertisement  to  be  inserted  in  one  or  more  of  the 
public  newspapers  of  the  town  or  city  where  or  nearest  the  place  where 
the  same  was  found  and  by  tixing  a  notice  on  some  |>iiblic  place, 
describing  such  i)roj)crty  and  where  the  same  nmy  be  inspected,  or  in 
case  of  the  saiil  property  not  l)cing  of  sutlicient  value  to  pay  the  said 
expenses,  then  by  fixing  such  notices  as  aforesaid  only  :  and  in  ca.se  any 
jHTson  shall  prove  his  fuvn  or  his  employer's  owner-ihip  of  ])ropcrty 
therein.  up<m  oalli,  to  the  satisfaction  of  a  justice,  restitution  of  such 
pro|)eriy  sIi.hU  be  ordered  to  the  owm-r  thereof,  after  |)aying  the 
reasonable  enst  of  removing,  depositing,  advertising  and  giving  notice  of 
the  same  :  but  if  no  ownership  be  proved  to  such  property,  the  justice 
Hhnll.  at  th(!  termination  of  thirty  days,  order  such  jiroperty  to  be  sold, 
and  after  deducting  the  charges  aforesaid  with  the  charges  of  sale,  shall 
onler  thc^  residue  to  be  a])plied  in  the  same  manner  as  is  hereafter 
directed  for  the  disposal  of  any  other  |icn:dfy  under  this  Act. 

13.  It  shall  Ix"  lawful  for  tin-  owner  of  any  such  material  as  aforesaid, 
or  any  other  person  duly  authorized  by  him.  or  other  the  person  who 
shall  have  so  «'ntrusted  such  materials  from  time  to  time  as  occasion 
shall  re<piire.  to  demand  leave  of  entrance  ami  enter,  at  all  rc>as<inable 
hours  in  the  daytime,  into  the  shops  or  outhouses  of  any  person  employeil 
to  work  u|)  or  manuf.icfure,  cither  by  himself  or  by  any  other  pei-son 
under  him.  any  of  the  said  materials.  r)r  other  place  or  pl;ices  where  the 
work  shall  Im-  carrie<l  on.  and  there  to  inspect  the  state  and  condition 
of  such  niaterials  ;  and  in  cisc  of  refusjil  or  neglect  by  any  siich  person 
or  jK'rsons  s<^i  employed  to  permit  such  entrance  or  inspection,  such  person 
shall,  for  so  refusing  to  permit  such  cntmncc  or  inspection,  forfeit  any 
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sura  not  exceeding  twenty  shillings  as  the  justice  before  whom  he  shall 
appear  or  be  brought,  shall  think  proper,  to  be  applied  in  the  same 
manner  as  is  liereinafter  directed  for  the  disposal  of  any  other  penalty 
under  this  Act  :  provided  always,  that  nothing  herein  contained  shall 
authorize  any  such  owner  or  other  person  as  aforesaid  to  inspect  any 
frame,  tools  or  apparatus  wherewith  such  materials  are  worked  up,  in 
case  such  frame,  tools  or  apparatus  comprise  any  new  invention  or 
improvement  not  disclosed  to  the  public. 

14.  If  any  manufacturer,  agent  or  any  other  pcrsoTi  in  his  employment 
or  service,  shall  make  oath  before  a  justice  of  the  peace  that  any  such 
materials,  tools  and  apparatus  as  aforesaid,  have  been  entrusted  to  any 
person  as  aforesaid,  and  that  he  has  absconded,  or  that  the  deponent 
has  just  cause  to  suspect  and  does  suspect  that  such  person  is  about  to 
abscond,  it  shall  be  lawful  for  such  justice,  and  he  is  hereby  required 
to  issue  his  warrant  to  apprehend  such  person  and  bring  him  before 
him  or  some  other  justice  of  the  peace,  and  if  such  person  shall  have 
absconded,  or  shall  not  forthwitii  give  security,  to  be  approved  of  by  the 
said  justice,  for  the  return,  in  a  finished  state,  of  all  such  materials  so 
entrusted  to  him  within  such  time  as  shall  be  then  agreed  on,  such 
justice  shall,  by  warrant,  order  any  constable,  with  his  assistants,  to  enter 
the  house  or  other  premises  of  such  person  and  take  possession  of  all 
such  materials,  tools  or  apparatus  so  delivered  to  him  as  aforesaid,  and 
to  bring  the  same  before  the  said  justice  .or  any  other  justice,  when  such 
justice  shall  direct  the  same  to  be  delivered  to  the  owner,  or  his  agent 
or  servant,  or  other  person  duly  authorized  by  him,  and  shall  forthwith 
release  the  person  in  custody  ;  but  if  all  such  materials,  tools  or  apparatus 
shall  not  be  found  in  the  house  or  other  premises  or  the  possession  of 
such  person,  or  shall  not  be  produced  before  such  justice,  such  person 
shall  be  deemed  and  taken  to  have  purloined  or  embezzled  such 
materials,  tools  or  apparatus,  or  such  part  thereof  as  shall  not  be  found 
or  produced,  and  shall  be  liable  to  any  of  the  punishments  awarded  for 
such  offence. 

1.5.  If  any  person  shall  receive  any  of  the  aforesaid  materials  in  a 
fictitious  name,  in  order  to  be  manufactured,  every  such  person  so  offending, 
and  being  convicted  thereof  on  the  oath  of  one  or  more  credible  witness 
or  witnesses  before  two  or  more  justices,  shall,  for  every  such  offence,  be 
liable  to  the  same  punishment  as  is  hereinbefore  directed  in  respect  to 
persons  not  fulfilling  their  engagements. 

16.  In  cases  where  any  person  shall  have  been  committed  for  purloining, 
embezzling  or  fraudulently  disposing  of  all  or  any  part  of  such  materials, 
tools  or  apparatus  as  aforesaid  which  may  have  been  entrusted  to  him, 
or  shall  have  been  convicted  of  any  other  offence  against  any  of  the 
provisions  of  this  Act,  it  shall  be  lawful  for  the  justice  who  so  com- 
mitted such  person  or  for  any  justice  or  court  before  whom  he  has  been 
convicted  for  that  or  any  other  offence,  and  he  or  they  is  or  are  hereby 
required  to  issue  his  or  their  warrant  authorizing  a  constable,  with  his 
assistants,  to  enter  the  house  and  premises  of  such  person,  and  take 
possession  of  all  such  property  so  entrusted  as  shall  be  found  therein, 
and  to  bring  the  same  before  the  said  justice  or  court,  when  the  said 
justice  or  court  shall  direct  the  same  to  be  delivered  to  the  manufacturer, 
agent  or  person  duly  authorized  to  receive  the  same. 

[Sect.  17  ivu.s  rejwaU'd  hij  38  &  39  Vict.  r.  SO,  s.  17,  III.  (/)  ] 

18.  No  frame,  loom  or  machine,  materials,  tools  or  apparatus  which 
shall  be  entrusted  for  the  purpose  of  being  used  or  worked  in  any  of  the 
said  manufactures,  or  any  work  connected  therewith  or  incidental 
thereto,  or  any  parts,  branches  or  processes  thereof,  whether  such  frame, 
loom  or  machine,  materials,  tools  or  apparatus  shall  or  shall  not  be  rented 
or  taken  by  the  hire,  shall  at  anytime  or  times  hereafter  be  distrained  or 
seized  or  be  liable  to  be  distrained  or  seizetl  for  rent  or  for  debt  or 
under  anj'^  e.x:ecution  or  other  proceedings  whatever,  unless  the  rent  be 
due  or  the  money  be  owing  by  the  owner  of  the  said  frame,  loom  or 
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machine,  or  of  the  said  materials  or  tools  or  apparatus  aforesaid,  or  of 

any  part  thereof  respectively. 

In  case  of  ID.  If  any  latullonl  or  other  person  by  virtue  of  any  distress,  warrant, 

n  lusal  to  execution  or  other  procei'dim^  for  ix'iit  in  arrear  or  money  due  orallej^ed 

restore  Iraines,    to  be  due  by  any  jKM-st)n  whomsoever,  shall  ilist  rain,  seize,  carry  off,  sell  or 

\c.,  unlaw-         otherwise  dispase  of  any  frame,   loom  or  machine,  materials,   tools  or 

fully  soi/f<l.         apparatus  bclonj;injj  to  any  otlier  person  which  siiall  have  been  entrusted 

justice  may  for  the  purpose  of  beinir  used  or  workcil  in  any  of  the  said  manufactures, 

order  their  or   any  work  connceteil  therewith  or  incidental  thereto,  or  any  parts, 

restoration.         br.mchcs  or  processes  thereof,  and  whctlier  the  same  shall  or  shall  not  be 

rented  or  taken  l)y  the  hire,  or  shall  disti-ain,  seize,  carry  off,  sell  or 

otherwise  dispose  of  any  materials  a.s  aforesaid,  or  any  to<ils  or  apparatu.s 

as  aforesaid,  lK'lon},'ins  to  any  other  |iei-son,  and  shall  refuse  to  restore 

possession  of  all  such  frames,  looms,  maciiines,  tools  or  apparatus  t(»  the 

person  owninj;,  lettiiij^  or  entnistinsj  tiie  same  when  demanded  by  him 

or  some  pei-son  duly  authorized  by  him   of   tiie  sai<l  landlord  or  other 

person  or  thepei-son  actinij  as  ajrent  or  bailiff  of  such  laiuUord  or  other 

person,  it  sliall  and  may  l>e  lawful  to  and  for  any  justice  of  the  peace, 

upon  eom|>laint  on  oath   before  him,  to  summon  the  said    landlonl  or 

other  peison  to  a|)pear  In-fore  any  two  or  more  justices  of  the  |icacc  to 

answer  the  said  complaint,  and.  on   proof  of  the  siiiil  offence,  the  said 

justices  may  thereui)on  order  the  property  so  seized,  distrained,  carrie<l 

tiff   or   sold,  to  lx>  forthwith    restored,   and    issue   their   warrant    to  a 

constable    or   constables  cmpowerinir   him  or  them   to   seize   the   said 

property  wherever  the  siime  shall  be  found,  and  deliver  i)Os.se.ssion  thereof 

to  the  pei-son  ownin;,',  lettinjj  or  entrustinLr  the  sjimc,  and   to   levy  by 

distress  and  sale  of  the  tjooils  of  the  said  landlord  or  other  person  the 

costs  of  obtaining  the  said  order  and  recovcrint;  and  obtaining  possession 

of  the  said  pro|ierty  :   and  in  case  the  said  property  cannot  be  fouml 

and  seized  within  a  time  not  cxceedini,'  twenty-one  days,  to  be  limited 

in  tlie  said  warrant,  or  in  case  the  said  jiroperty  shall  have  been  damagc<l 

by  the  same  having;  been  distrained,  seized,  carried  off  or  sold,  then  it 

shall  Ix;  lawful  for  such  two  justices  or  any  otiier  two  justices,  on  proof 

thereof  (the  .slid  landlord  or  other  perscm  havinjf  been  first  summone«l 

by  a  justice)  to  issue  their  warrant  to  levy  by  distress  and  sale  of  the 

pXKls  and  chattels  of  such  landlonl  or  other  pci-son  the  full  value  of 

the  said  property  or  the  amount  of  sucii  tlamaire  as  the  ca.se  may  be, 

ioj;etlicr  witii  all  costs  of  rccovcrini:  and  levyiii).'  the  same. 

Pinalty  for  2n.  If  any  pei*son  or  persons  shall  obliterate,  efface  or  alter  the  owner's 

otilitcratinfj         name  ov  initials,  or  other  distinguishiiijr  mark  on  any  frame,  loom  or 

nwirk  of  machine,  or  any  bar  or  part  thereof,  or  the  moulds  thereof,  without  the 

niachinu.  order  or  authority  of  the  owner  thereof,  he  shall,  on  conviction  thereof 

l>efore  two  justices  of  the  jieace,  forfeit  any  such  sum  not  cxcee<ling  two 

pounds  as  such  two  justices  shall  order  and  direct,  to  be  api>lie<l  in  the 

first   jiljice  in  paying;  the  costs  of  the  proccciliiif^s  before  such  justices, 

and  the  surplus,  if  any,  to  the  party  injured  ;  ami   in  default  of  i)ay- 

ment  of  such  forfeiture  immediately  on  conviction  or  within  such  perio<l 

as   the  justices   so  convietinR  shall  direct,  then  the  said  justices  may 

either  immediately  or  at  any  time  after  such  conviction  commit  any 

person  S4)  convicted  to  the  common  piol  or  house  C)f  correction,  there  to 

Ix;  im|»risone<l  with  or  without  hard  lal>our  as  to  the  said  justices  shall 

seem  meet.     [ 7'fir  rext  of  the   nrrtion   wag   rrjmtlcd   hy  47   ii  48    Vict. 

r.   V.\.\ 

I'nwer  to  21.  It  shall  Ik;  lawful  for  any  justices  or  court  of  petty  sessions  before 

aw'inl  costt  to     whom  any  case  umler  this  Act  is  trie<l  to  award  costs  to  the  defendant 

defendant.  with  an  allr)wance  for  his  loss  of  time  in  ca.se  of  acquittal,  to  Ix;  paid  by 

the  prosecutor.  an<l  also  if  it  shall  appear  to  such  justices  or  court  that 

the  charge  was  mad»!  from  a  malicious,  vexatious  or  frivoloirs  motive,  or 

in  case  the  party  shall  be  cluirpd  with  embezzlement  of  luatcrials  by 

reason  of  any  deficiency  in  the  weight  of  the  materials  which  he  shall 

have  rcturucti  to  the  person  by  whom  they  were  entrusted  to  such  [tarty 
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as  compared  with  the  weiu'lit  of  the  iiiateiials  received,  and  it  shall  be 
proved  upon  the  hearing  of  the  case  that  such  materials  were  knowingly 
and  fraudulentlj'  delivered  to  the  part}-  charged  whilst  in  a  damp  state, 
so  that  the  ajjparent  weight  thereof  was  thereby  increased,  it  shall  be 
lawful  for  such  justices  or  couit  to  award  to  the  defendant  such  further 
sum  of  money  not  exceeding  twenty  pounds  as  to  such  justices  or 
court  shall  seem  fit,  to  be  paid  by  such  prosecutor  as  a  compensation 
for  the  injuiy  done  ;  and,  in  default  of  payment,  such  costs  and 
allowances  and  compensations  niaj'  be  levied  by  distress  and  sale  of  the 
prosecutor's  goods. 

[Sects.  22  n/ul  23  locrr  repralcd  hy  47  &  48  Vui.  c.  43.] 

24.  Provided  always,  that  every  complaint  and  prosecution  under  this 
Act  shall  be  commenced  withinisix  calendar  months  after  the  commission 
of  the  offence,  uidess  the  offending  jiarty  shall  have  in  the  meantime 
left  the  country  and  not  otherwise.  [The  rest  of  this  section  loas  repealed 
by  47  J\-  48  Vict.  c.  43.     See  uUo  37  .5-  38  Vict.  c.  96.] 

25.  In  all  complaints,  warrants,  proceedings  or  prosecutions  under  this 
Act  an}'  justice  or  justices  of  the  peace  and  the  court  of  petty  sessions 
for  the  county,  cit}*,  borough  or  place  where  tlie  offence  shall  be  com- 
mitted, or  the  complaint  arise,  or  where  the  said  materials,  frame,  loom, 
machine,  tools  or  apparatus  shall  be  given  out  or  intrusted,  lent  or  hired, 
or  where  the  manufacturer,  master  or  emploj'er  shall  carry  on  his  trade 
or  business,  shall  have  full  power  and  authority  to  act  and  to  hear  and 
determine  such  complaint,  warrant,  proceeding  or  prosecution,  and  do 
all  other  matters  incident  thereto  :  provided  always,  that  in  all  con- 
victions or  adjudications  under  this  Act  one  at  least  of  the  convicting 
or  adjudicating  justices  shall  be  a  person  not  engaged  in  any  manufacture, 
trade,  occupation  or  employment  to  which  this  Act  extends,  and  shall  not 
be  the  father,  son  or  brother  of  any  such  person. 

26.  All  forfeitures  and  penalties  upon  conviction  under  this  Act  not 
specially  provided  for  shall  be  paid  to  the  sheriff  or  otlier  proper  officer 
of  the  county,  city,  borough  or  place  in  which  such  conviction  shall  take 
place  for  her  Majesty's  use,  and  shall  be  returned  to  the  court  of  quarter 
sessions  under  tlie  provisions  of  an  Act  jiassed  in  the  3  Geo.  4,  intituled 
'•  An  Act  for  the  more  speedy  Return  and  Levying  of  Fines,  Penalties  and 
Forfeitures,  and  Recognizances  estreated." 

27.  In  every  case  of  summary  conviction  or  adjudication  under  this 
Act  not  specially  provided  for,  where  the  sum  forfeited  or  adjudged  to 
be  paid,  or  which  shall  be  imposed  as  a  penalty  by  any  justice  or  justices 
of  the  peace,  together  with  costs,  if  awarded,  which  costs  such  justice 
or  justices  is  and  are  hereby  authorized  to  award  if  he  or  they  shall 
think  fit  in  anj'  proceeding,  adjudication  or  conviction  under  this  Act, 
.shall  not  be  i)aid  immediately,  or  within  such  period  as  the  said  justice 
or  justices  shall  direct,  or  where  a  warrant  of  distress  shall  be  issued  and 
no  sufficient  distress  shall  be  found,  it  shall  be  lawful  for  the  convicting 
justice  or  justices  to  commit  the  offender  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  with  or  without  hard  labour, 
according  to  the  discretion  of  the  said  justice  or  justices.  [The  rest  of 
this  section  ivas  repenlcd  hi/  47  S,'  48  Vict.  c.  43.] 

[Sect.  28  ivas  repealed  hy  47  .<•  48  Vict.  c.  43.] 

29.  In  all  cases  of  summary  conviction  under  this  Act  where  the  sum 
adjudged  to  be  paid  shall  exceed  twenty  shillings,  or  the  imprisonment 
shall  exceed  one  calendar  month,  any  person  who  shall  think  himself 
aggrieved  by  any  such  conviction  may  appeal  to  the  next  court  of 
general  or  quarter  sessions.  [Tlie  rest  of  this  .■<ectio7i  loas  repealed  hy 
47  cS-  48  Vict.  c.  43.] 

30.  No  order  or  conviction,  or  proceedings  touching  the  same  re- 
spectively, nor  adjudication  made  or  appeal  therefrom  shall  be  ijuashed 
for  want  of  form  or  be  removed  by  certutrari  or  otherwise  into  any  of 
her  Majesty's  superior  courts  of  record.  [Tlie  rest  of  this  section  was 
repealed  hy  il  S,-  48  Vict.  c.  43.] 
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SI  (j-").  I'lovidotl  always,  tliat  in  nil  sucli  actions  of  (y)  daninges  the 
l)laintifT  shall  he  IhhukI  to  ostahlisli  not  merely  tliat  <Ianiat:es  have  Iwen 
siitferetl  hy  him,  hut  that  the  sjimo  have  been  wilfully  and  maliciously 
caused  hy  tlie  liefendant  or  avowant. 

[AVvV.  .S2  mix  rrjmilrd  /»;/  :{7  .\-  3.S   Mrf.  r.  KC..] 
Ihis  .\tt  not  3:i.    Notliin^  in  this  Act  contained  shall  extenil  to  Scotland  or  Ireland 

to  extend  to        or  be  construtfl  tt)  extend  to  repeal  any  Act  or  statute  or  part  thereof 
Scotlaml  or  now  in  force  ami  not  repealed  by  this  Act. 

Inhinii.  34.  This   Act    shall   not    extend    or    be   construed   to   cxtentl  to  any 

To  what  manufacture,    trade,    occupatitm    or    employment,    except     only     the 

trades  this  mannfiictures  (.-).  trailcs.  cuicupations  and  employments  followinj;  (that 

\rt  shall  '"*  '**  •'^•*y)'   '''^'  luaniifacture   of   woollen,  worsted,   linen,  cotton,   flax, 

extend  mohair  or  silk  materials  in,  on  ov  by  the  sfockinp;  frame,  warji  machine 

or   any   other  machine   employed    in    the   manufacture   of    fiamework 
knitted    or    loopeil  fabrics,  and  every    trade,   occupation,   o|ieratiou   t>r 
employment  whatsix-ver  connected  with  or  incidental  to  the  manufacture 
of  stockiiif^s,  j^doves,  and  other  articles  of  hosiery. 
Cnii-truction  ,\:,,  In  all  eases  under  this  Act  the  singular  is  to  include  the  jdural. 

ot  tt-rnis.  and  the  masculine  the  feminine,  and  in  an  imlictment  or  information  for 

offences  against  the  ]>roperly  of  partners,  joint  stock  companies  or 
trustees,  it  shall  be  suHicient  to  lay  the  ownei-ship  in  the  name  of  one 
partner  or  trustee  ami  another  or  others  ;  the  words  "  wooUni,  irnrsfri/, 
liiirn,  cotton,  Jfii.r,  iiio/inir  or  silh  iimtrritih,"  shall  be  construed  to 
extend  to  any  of  the  siiid  materials  mixed  with  each  other  or  with 
any  other  material  or  materials;  and  the  words  "  mniiit/nrti/rr"  and 
"  work"  shall  extend  to  all  trades,  occupatioiKS.  operations  and  employ- 
ments whatsoever  connected  with  or  incidental  to  the  manufacture  of 
any  of  the  saiil  materiids  or  any  parts,  branches  or  processes  thereof,  ami 
likewise  to  such  materials  whether  the  same  or  any  part  thereof  Ijc  or  be 
not,  in  the  whole  or  in  part,  (iist  wrought,  raatle  up  or  manufactured,  or 
convertcil  info  merchantable  wares. 

[Sect-».  36  <nid  37  wrrc  rrpeuhtl  hy  37  .<■  38   \"irt.  c.  Ht).] 
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An  Art  to  mnlce  furtlicv  Rnjulalkm^  rcsporliu;!  the  7v/crt.s^ 
of  Work  to  Iw  ilclirind  lo  I'/rso/is  rmployeil  in  the 
Mmiiiftiilinf  (if  lliisiiiij  ill  cerldiit   ('hsik. 

[4Lh  Au^^iist,  18-i'>.] 

[Thr  jn-nniitih'  rrrifhn/  tlir  nmr   I'r/irnlrif   Art  of  Tt   d'ro.   4,  r.  llfi,  mvm 
rrprulril  hy   the   Stiittilr   Liiw   Jlrii»iiiii    Art,   IK'.M.]       He    it    therefore 
MajiutiK'tunr      enacted    )>y,  kr.  tVe..  that  when  any   manufactiirer    of   hosiery,   or  the 
to  deliver  with    »K*'"'  "^  ''"V  such  mannfaetnrer. gives  out  to  a  workman  the  materials  to 
niatcrialH  H  ^*^   wrought,  such  manufactuier  or  agent  shall  at    the  same  time  deliver 

fickit  of  work.    ^'  **uv'>  workman   a  printed  or  written  ticket,  signed  by  such  m.anu- 
facturcr,  containing   the  particulars   of   the  agreement   Ijctwccn   such 

(r)  The  firnt  part  of  tlm  Hertion,  providing  a  limitation  of  nctionH  ngainst 

fpptons  arting  in  cxi-eiition  of  this  Art,  wn«  reiK-aled  hy  the  I'lihlir  Atithorities 
'rotcitinn  Act.  1803  (r»G  &  57  Vict.  c.  61),  which  cuntiiiuH  now  the  statutory  law 
on  thi.t  imhject. 
in)  Sic. 
(.-)  Sw  J?.  V.  Biittou,  \\  Q.  IJ.  941. 


THE    HOSIERY   ACT,    1845. 


53( 


manufacturer  and  sucli  workman,  as  in  the  schedule  to  this  Act 
annexed  ;  and  such  uKuiufacturci'  or  agent  delivering  such  ticket  shall 
make  or  cause  to  be  made,  and  shall  preserve  until  the  \V(irk  contracted 
to  be  done  shall  have  been  com[)leted  or  paid  for,  a  duplicate  of  such 
note  or  ticket. 

2.  In  the  event  of  any  dispute  between  the  manufacturer  or  his  agent 
and  the  workman,  such  ticket,  and  the  said  duplicate  thereof,  shall  be 
required  to  be  produced,  and  shall,  together  or  either  of  them,  be 
evidence  of  all  things  mentioned  therein  or  respecting  the  same. 

3.  Provitied  always,  that  where  the  subject  of  dispute  relates  to  the 
alleged  improper  or  imperfect  execution  of  anj^  work  deliveretl  to  a 
manufacturer  or  his  agent,  such  piece  of  work  shall  be  produced  in  order 
to  adjudication,  or  if  not  produced,  shall  be  deemed  and  taken  to  have 
been  sutticiently  and  properly  executed. 

4.  If  any  manufacturer  or  agent  shall  neglect  or  refuse  to  deliver  such 
ticket  to  such  workmnn  as  afoi'esaid,  with  the  materials  so  given  out,  and 
if  such  workman  shall  complain  thereof  to  any  justice  of  the  peace 
having  jurisdiction  in  the  place  where  the  materials  shall  have  been 
delivered  out.  or  where  the  workman  shall  reside,  such  justice  may 
summon  such  manufacturer  or  agent  to  attend  before  two  justices  at  a 
time  or  place  appointed  for  hearing  the  complaint,  and  set  forth  in  the 
summons  ;  and  if  the  person  to  whom  such  summons  so  directed  appears 
according  to  the  tenor  thereof,  or  if  he  does  not  appear,  and  the  due 
service  of  the  summons  is  proved,  the  said  justices  may  proceed  to  hear 
and  determine  the  complaint  :  and  if  such  neglect  or  refusal  as  aforesaid 
be  proved,  either  by  the  confession  of  the  party  complained  against,  or 
by  the  oath  of  the  complainant  or  of  an}^  other  credible  witness  o]- 
witnesses,  such  justices  may  convict  such  offeiuler,  and  may,  upon  con- 
viction, adjudge  him  to  pay  such  penalty  not  exceeding  five  pounds 
together  with  the  costs  attending  the  conviction,  as  such  justices  shall 
think  fit,  and  the  party  so  adjudged  to  pay  such  penalty  and  costs 
shall  jiay  the  same  accordingly  ;  jjror'tded  tdiciujit^  that  in  all  convictions 
of  adjudications  under  this  Act,  one  at  least  of  the  convicting  or 
adjudicating  justices  shall  be  a  person  not  engaged  in  any  manufacture, 
trade,  occupation,  or  employment  to  which  this  Act  extends,  and  shall 
not  be  the  father,  son  or  brother  of  any  such  person. 

S^Stcta.  5,  6  and  j)(irt  of  7  loere  repealed  hij  47  <<•  48  Viet.  e.  4.S.] 

7.  .  .  .  and  the  said  i)enalty  shall  be  paid  over  to  the  sheriff  or  other 
proper  officer  of  the  county,  city,  borough,  or  place  in  which  such  con- 
viction shall  take  place,  for  her  JIajesty"s  use,  and  shall  be  returned  to 
the  court  of  (juarter  sessions,  under  the  provisions  of  an  Act  passed 
S  Geo.  4,  intituled  "  An  Act  for  the  more  speedy  Keturn  and  Levying  of 
Fines.  Penalties,  and  Forfeitures,  and  Recognizances  estreated." 

8.  No  order  or  conviction,  or  proceeding  touching  the  same  re- 
spectively, shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  of  her  Majesty's  superior  courts  of 
record,     \_21te  rrxt  oftliix  section  ivas  rej/euh-d  bi/  47  ,<■  48  Viet.  e.  43.] 

9.  The  word  ''manufacturer  "  in  this  Act  shall  be  understood  to  mean 
any  person  furnishing  the  materials  or  work  to  be  wrought  into  hosiery 
goods, 'to  be  sold  or  disposed  of  on  his  own  account,  and  the  word 
"agent"  to  include  any  person  conveying  or  delivering  the  same  to  the 
workman,  and  the  word  '■  workman  "  anj'  person  actually  emploj^ed  in 
the  manufacture  of  the  same. 

[Sect.  10  was  repealed  hij  38  .]•  39  Viet.  c.  06.] 
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SCHEDULE. 

If  the  material  to  be  manufactured  be  into  stockings  ; 
Gauge. 

Eibbed  or  plain 
What  kind  of  material. 
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Sir.e. 

Jacks  in  wi»lth. 

Mark. 

Lfiij,'ih  of  li'<:. 

Lciiijth  of  fiHit. 

Kiinowiiij;s  in  )cp. 

Niirrowiiij^  in  heel. 

N.irrowinpi  in  jiiissot. 

Narrowiiij^s  in  t<jc.  * 

Dunips  or  c'looks.  ■ 

Hound  lioils  or  toes.  ■ 

"NVrouj^ht  luels  or  cut. 

Wrou^'lit  feet  or  cut. 

Turnin^.'s  in  ley. 

Welte<l  or  not. 

^Vei^ht  ]ier  dozen. 

Price  per  <lozen  pair  of  making  legs. 

I'rice  per  dozen  jiair  of  making  feet. 

Name  of  party  |>utting  out  the  work, 

Name  of  aitificer. 
If  the  material  to  be  nianuf.icturcd  h:  into  socks  : 

Gauge. 

Kiblicd  or  plain. 

Wiiat  kind  of  material. 

Size. 

Jack-i  in  width. 

Mark. 

Length  of  leg  with  top. 

Length  of  foot. 

Narrowings  in  heel. 

Nariowings  in  gusset. 

Narrowin^s  in  toe. 

Cut  or  wrought  heels. 

Cut  or  wrought  feet. 

Trice  por  dozen  pair. 

Name  of  (larty  putting  out  the  work. 

Name  of  artificer. 
If  the  material  to  be  manufactured  be  into  gloves: 

Gauge. 

Kibljed  or  plain. 

What  kind  of  material. 

Size. 

Jacks  in  width  of  hand. 

Jacks  in  width  of  finger. 

Mark. 

l/«'ngth  of  han<l. 

l/<'ngth  of  finger. 

What  kind  of  welts. 

I'lait.d  or  not. 

What  figure  in  back  of  hand. 

Weight  per  dozen. 

Trice  per  dozen  pair  of  making  liands. 

Trice  per  dozen  pair  of  making  fingci-s. 

Name  of  party  putting  out  the  work. 

Name  of  artificer. 
If  t))c  material  to  bu  manufactured  )x!  into  shirU  : 

(Jauge. 

Kildx'fi  or  plain. 

What  kind  of  material. 

Size. 

Jncka  in  width  of  body. 
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Jacks  in  width  of  sleeve. 

Marie. 

Length  of  body. 

Length  of  sleeve. 

Fashioned  or  not. 

^Velted  or  not. 

Weight  per  dozen. 

I'rice  jier  dozen  of  making  bodies. 

Trice  per  dozen  pair  of  making  sleeves. 

Name  of  party  putting  out  the  work. 

Name  of  artificer. 
If  the  material  to  be  manufactured  be  into  caps  ; 

Gauge. 

Kibbed  or  plain. 

Material. 

Jacks  in  width. 

Fashion. 

Striped  or  plain. 

"Weight  per  dozen. 

Price  per  dozen. 

Name  of  party  putting  out  the  work. 

Name  of  artificer. 
If  the  material  to  be  manufactured  be  into  any  other  description  of 
hosiery  : 

Gauge. 

Leneth. 

Wiclth. 

Weight. 

Price. 

Fashion. 

Name  of  party  putting  out  the  work. 

Name  of  artificer. 


THE   8ILK   WEAVERS  ACT,   1845. 

8  &  [)  Vict.  c.  128. 

An  Act  to  malcc  furihcr  Upyiilations  respeciimj  the   Ticlcefs  of 
Work  to  he  deUcered  to  Sdk  Weavers  in  certain  Cases. 

[9th  August,  1845.] 

[T/ie  jjrcamhie  rectf'ing  the  noiv  repealed  Ait  of  5    Geo.  4,   c.  96,  was 
repealed  hij  the  Statute  Laic  llerisioii  Aet,  1891.]  "  Be  it  therefore  enacted    Manufacturer 
by  (&c.  kc.),  that  when  any  manufacturer  of  silk  goods  or  of  goods  matle    to  deliver  with 
of  silk  mixed  with  other  materials,  or  the  agent  of  any  such  manufacturer,    warp  a  ticket 
gives  out  to  a  weaver  of  such  goods  a  piece  of  warp  to  be  woven,  such    of  work, 
manufacturer  or  agent  shall  at  the  same  time  deliver  to  such  weaver 
(unless  both  parties  shall  by  writing  under  their  respective  hands  agree 
to  dispense  therewith)  a  printed  or  written  ticket  signed  by  such  manu- 
facturer or  agent  containing  the  following  particulars  of  the  agreement 
between  such  manufacturer  or  agent  and  such  weaver  (that  is  to  say)  : 
The  count  or  richness  of  the  warp  or  cane  : 
The  number  of  shoots  or  picks  reijuired  in  each  inch  : 
The  number  of  threads  of  weft  to  be  used  in  each  shoot : 
The  name  of  the  manufacturer,  or  the  style  of  the  firm  under  which 

he  carries  on  business  : 
The  weaver's  name,  with  the  date  of  the  engagement : 
And  the  price  in  sterling  money  agi-eed  on  for  executing  each  yard 
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1 1  \-  ir.  VuT.  c.  11. 


Ticket  to 
Ik-  evidence 
in  cases  uf 
dispute ; 

and  work  to 
he  producetl 
in  order  to 
adjudication. 


3Geo.  4.C.-IC. 


No  certiorari 
to  be  allowed. 


imperial  staiulanl  measure  of  tliirty-six  inches  of  such  work  in  :i 
workmanlike  manner  : 
And  such  manufacturer  or  ajjent  deliverinjL:  sucli  ticket  shall  make  or 
cause  to  bo  matle,  and  shall  preserve  mitil  the  work  contractetl  to  be 
<lone  shall  have  been  completed  or  paiil  for,  a  iluplicate  of  such  note 
or  ticket. 

2.  In  the  event  of  any  dispute  Ix^tween  the  manufacturer  or  his  agent 
and  the  workmen,  such  ticket  and  the  said  duplicate  thereof  shall  be 
re<iuire<l  to  l>e  |priMluceil,  and  shall,  to^'cther  or  either  of  them,  be  evidence 
of  all  thing's  mentioned  therein  or  respecting  the  same. 

.3.  Provided  always,  that  where  the  subject  of  dis|>utc  relates  to  the 
nllcLTi'"!  im|>roper  or  imperfect  execution  of  any  work  delivered  to  any 
manufacturer  or  his  agent,  such  i)iece  of  work  shall  be  pro<luceil,  in  ortler 
to  adjudication,  or  if  not  produced,  shall  be  deemed  ami  taken  to  have 
been  sufliciently  and  ipnipcrly  executeil. 

[.NVv/.«.   4  and   ')   icrrr   rrpraliil  by  the  Statute  Law  Ilrrijdou   Aft, 
l.Sit2.] 

G.  [I'mrixioii  fur  tl  i.sf  ri.'ts  ivnrrniif  on  non-pa  ymriit  of  penalty,  repeahd 
hy  the  Statute  Laic  Jlrrixion  Art,  lSil2.]  The  said  pemilty  shall  be  paid 
over  to  the  sheriff  or  other  proper  ofticer  of  the  county,  city,  Ixirough  or 
place  in  which  such  conviction  shall  take  place,  for  her  Slajesty's  use. 
and  shall  Ik;  returiu'd  to  the  court  of  (piarter  sessions,  under  the  i>ro- 
visions  of  an  Act  ])asswl  in  S  (Jeo.  4,  inlitule<l  "An  Act  for  the  more 
spee<ly  Ueturn  aiul  Levying  of  Fines,  Penalties  aiul  Forfeitures,  anil 
Kecc>gni7.ances  est  re;ite< I." 

[Sert.  7  ivax  rr pealed  hy  .SH  .<•  S'.t  Vict.  r.  SC,  x.  17,  ///.  Qf)]. 

S.  No  order  or  conviction  or  proceeding  touching  the  same  respectively 
sliall  be  (juashed  for  want  of  form  or  be  removed  liy  rertiorari  or  other- 
wise into  any  of  her  Majesty's  sujierior  courts  of  record.    [  The  rent  of  the 
Kection  wax  repealed  hy  the  Statute  Law  Jleriitiou  Act,  1892.] 
[Sect.  9  uv/.«  repealed  hy  38  .y-  39  Vict.  c.  G<5.] 


A  register  to 
he  kept  «it 

J'ounjf  persons 
lired  or  taken 
n.i  H«T*-(int» 
fri)m  any 
workhnuse. 


THE  rooR  L.vw  (ApriiKXTK'Ks.  i:t('.)  act,  i«:.i. 

1  I  .^   1.".  Vict,  c  11. 

A/i  Art  for  the  heiter  Pnilrriion  uf  Persona  itndrr  the  Carp  ami 
Coiilrol  of  othera  as  Ap/>rcfilires  or  t^'rrrtrtils ;  and  to 
ena/ilr  the  (hiarilians  and  (trrrsrcrx  of  the  Pom-  to  institute 
and  ronduct  J'roaeciitiu/is  in  certain  Cases  (a). 

[20th  ^lay,  is.M.] 

Whereas  it  is  exj>edient  to  make  provision  for  the  In-tfer  jncMluction  of 
fKirsons  who  are  under  the  care  ami  control  of  others  as  apprentices  or 
Bcrvants  :  he  it  therefore  enacted  by  {kr.kv.). 

[Sect*.  1,  2,  »;  and  7  icere   repr'nlrd  hy  24  .<•  2.".   ]'iit.  e.  '.)'t  ;   hut  their 

proritioni    were    xuhnta nt tally    re-enacted  hy  ncctK.    2ti  aiul   73  of 

21  ,<•  2.')  lief.  r.  10(1,  pout.  p.  .")4i».] 

3.  The  g\iardians  of  every  union  and  of  every  sc|>arate  parish  under 

the  management   of  a  Iniard  of  guardians,  and  the  overseers  of  every 

parish  not  in  union  or  under  the  management  of  a  Iniard  of  giuirdians, 

shall  provide  and  kee|>  a  Wnik  or  l)ooks,  and  shall  cause  to  be  registere*! 

therein   the  name  of  every  young  pcM-son  \mder  tin-  age  of  sixte»;n  who 

»hall  thereafter  Ijc  hire<l  or  taken  as  a  servant  from  the  workhouse  of 


(//)   Sec  nntr,  p.  190,  nnd;>o«/,  p.  540. 


THE    POOK    LAW    (ArrRENTICES,    ETC.)    ACT,    1851. 
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such  union  or  jiarish,  together  with  tlie  several  other  particulars 
specified  in  the  schedule  hereunto  annexeil ;  aii<l  every  such  entry  shall 
be  signed  by  the  presicUng  cliairman  of  such  board  of  guardians  at  an 
ordin.ary  meeting  thereof,  or  by  some  one  of  such  overseers  ;  j/roridrd 
that  nothing  herein  contained  shall  be  taken  to  supersede  or  affect  tlie 
obligation  to  keej)  such  register  of  poor  children  api)renticed  by  overseers 
or  guardians  as  is  required  by  the  statute  of  the  42nd  Geo.  8,  c.  4(i, 
and  the  statute  of  the  Sth  Vict.  c.  101. 

4.  Where  any  young  person  under  the  age  of  sixteen  shall  have  been 
or  shall  be  hii-e<i  or  taken  as  a  servant  from  tlie  workhouse  of  any  unimi 
or  parish,  or  shall  have  been  or  shall  be  l^ouiid  out  as  an  ap^jrentice  by 
the  guardians  of  any  union,  or  the  guardians  or  overseers  of  any  parish, 
it  shall  be  lawful  for  such  guardians  or  overseers  respectively,  and  they 
are  hereby  recjuired,  so  long  as  such  young  person  shall  be  under  the  age 
of  sixteen,  and  shall  be  known  to  them  to  reside  as  servant  or  apprentice 
in  the  same  service  into  which  such  j'oung  person  shall  have  so  gone  as  a 
servant  from  such  workhouse  or  as  such  apprentice  within  such  union 
or  parish  respectively,  or  within  five  miles  of  any  part  of  such  union 
or  parish,  to  cause  the  relieving  otficer,  or.  where  there  is  no  relieving 
officer,  then  some  other  officer  duly  authorizeil  for  the  purpose,  to  visit 
such  young  person  at  least  twice  in  every  year,  and  to  report  to  them  in 
writing  whether  he  has  found  reason  to  believe  that  such  young  person 
is  not  supplied  with  necessary  food,  or  is  subjected  to  cruel  or  illegal 
treatment  in  any  respect. 

5.  Where  any  young  person  under  the  age  of  sixteen  shall  hereafter  be 
hired  or  taken  as  a  servant  from  the  workhouse  of  any  union  or  parish,  or 
shall  be  bound  out  as  an  apprentice  b}^  the  guardians  of  anj^  union,  or  by 
the  guardians  or  overseers  of  any  parish,  and  the  I'esidence  of  the  master 
or  mistress  shall  be  more  than  five  miles  from  any  part  of  such  union  or 
parish,  then  a  written  notice  of  such  hiring,  taking  or  binding,  specifying 
the  name  and  age  of  the  apprentice  or  servant,  and  the  name,  description 
and  residence  of  such  master  or  mistress,  shall  be  forthwith  sent  from 
such  guardians  or  overseers  to  the  guardians  or  overseers  of  the  union  or 
parish  in  which  such  master  or  mistress  shall  reside  ;  and  thereupon  it 
shall  become  the  duty  of  such  last-mentioned  guardians  or  overseers  to 
cause  the  particulars  contained  in  such  notice  to  be  registered  in  some 
book  or  books,  to  be  provided  by  them  for  the  purpose,  together  with  the 
name  of  the  union  or  parish  from  which  such  notice  shall  have  been 
received  ;  and  such  last-mentioned  guardians  or  overseers  shall  cause 
such  young  person  to  be  visited  as  frequently  and  in  the  same  manner  in 
all  respects  as  if  such  young  person  had  been  hired  or  taken  from 
their  own  workhouse,  or  had  been  bound  out  as  an  apprentice  by 
themselves. 

[Sects.  6  and  7  are  repealed.     See  nafe  to  xeet.  1.] 

8.  The  words  " guai'dians,"  "union,"  "overseers,"  "justice  of  the 
peace,"  "officer,"  "'poor,"  "parish"  and  "workhouse,"  used  in  this 
Act  shall  be  construed  in  like  manner  as  in  the  Act  of  the  oth  Will.  4, 
c.  7G. 

y.  This  Act  shall  extend  only  to  England  and  AVales, 


Not  to 
supersede 
obhgation  to 
keep  register 
as  required  by 
42  Geo.  :i, 
V.  46,  and 
7  &  8  Vict, 
c.  101. 

Young  pi'rsons 
hired  from 
workhouses 
or  bound  out 
as  pauper 
apprentices  to 
he  visited 
periodically 
by  officer  of 
guardians  or 
overseers. 

As  to  young 
persons  hired 
or  bound  to 
masters 
residing  at  a 
distance  from 
imions  or 
parishes. 


Interpretation 
of  terms. 


Extent  of  Act. 
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OFFEXCKS    AfiAlNST    TlIK    I'KllSON    ACT,    18G1. 


SCHEDULE. 
Form  of  Kegistkr. 


Nnmo  of  LliiM. 


Agr. 


I)at4^  of  liiriiig 
ur  InkiiiK  nn 

}HTVttllt. 


Nnmo  of 
MnsUT  or 

)li!itl\-S8. 


Trnilc  or 

other  (li-Kcription 

of  Moiitcr 

Mistress. 


Ki'Hiilrticc 

of  MllitUTi'l 

MiHtress. 


Xot  i>rori("iing 
apprinticisi  r 
senniits  wilh 
food.  &c. 
whenby  life 
endaiigtrcil. 


(.•uiinlinns  ni.d 
oT€•r^<■^•r^  iiinv 
be  r(<|iiir)il  to 
pro»t<iit<-  in 
c«Tt»iiii  cajits 
of  olTtn*('i» 
ngninnt  tbiH 
Act. 


OFFENCES  AGAINST  THE   IMllJSoX  ACT,  18G1. 
2i  &  iT)  Vkt.  c.  l(i(t. 

Sect.  26.  AVhosoevcr  being  Icfrally  liable  cither  as  a  mnster  or 
mistress  to  provide  for  any  apprentice  or  servant  neces-^ary  food,  clothin}.' 
or  lodfrin.L',  shall  wilfully  ami  without  lawful  excuse  refuse  or  ncplect  to 
provide  the  same,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be 
done  any  bodily  harm  to  ;uiy  su<h  ap|>rentiee  or  servant,  so  that  the  life 
of  such  apprentice  or  servant  shall  be  endangered,  or  the  health  of  such 
apprentice  or  servant  shall  have  been  or  shall  Ix;  likely  to  Ijc  perma- 
nently injured,  shall  l>c  guilty  of  a  misdemeanor  (//),  and  being  convicted 
thereof  shall  be  li.able  to  be  kept  in  jjcnal  servitude  for  the  tcnii  of 
[f/irrr  ynii-K  ;  nrr  *rrt.  1  of  the  Penal  Serriti/de  Art,  l^'Jl  (."i4  ,S'  65  ]'ict. 
r.  Cl»)]. 

7S.  Where  any  complaint  shall  be  made  of  any  offence  against  sect.  2Ct 
of  this  Act,  or  of  any  hodily  injiuy  iidlictcd  upon  any  person  untler  the 
age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  Ik- 
inilicted,  and  the  circumstances  of  which  offence  ;iniount  in  |Miint  of  law 
to  n  felony  or  an  atlcmjit  to  commit  a  felony,  and  two  justices  of  the 
peace  Ix-fore  whom  such  complaint  is  heard  shall  certify  uiulcr  their 
linnds  that  it  is  necessary  for  the  jiurposes  of  public  justice  that  the 
prosecution  siiouhl  be  conductetl  by  the  guaitlians  of  the  tinion  or  place, 
or  where  there  are  no  gnanlians,  by  the  overseers  fif  the  poor  of  tiic  i)lacc 
in  which  the  offence  shall  be  charged  to  have  Inen  committed,  sticli 
gtiardinns  or  overseers  as  the  case  may  Ix'.  ti|ion  jicii-on.il  service  of  such 
certificate  or  n  duplicate  thereof,  ujK>n  the  clerk  of  such  guardians  or 
upon  any  one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall 


{/))  The  ron^pirnry  and  rrotecfion  of  Troperty  Act.  IHl!},  post,  provides  by 
sect.  6  n  luminary  remedy  for  otfciitcs  similar  to  those  nientionwl  in  thin 
section.  Sirt.  I  of  tbf  I'revontion  <>f  C'riulty  to  Children  Act,  18!I4,  pout, 
also  provides  for  the  puiiinhnKiit  of  any  peison  who,  having  rustodv,  charge, 
or  care  of  a  child  under  the  age  of  sixteen,  shall  wilfully  assault,  ill-treat,  or 
neglect  it. 


TIIR    MISAPPROPRIATION    BY    SERVANTS    ACT,    18G3. 
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pay  the  costs  reasonably  and  properly  incurred  by  them  therein  (so  far 
as  the  same  shall  not  be  allowed  to  them  under  any  order  of  the  court) 
out  of  the  common  fund  of  the  union,  or  out  of  the  funds  in  the  hands  of 
the  ETuardians  or  overseers  as  the  case  may  be,  and  where  there  is  a 
board  of  guardians,  the  clerk  or  some  other  officer  of  the  union  or  jjlacc, 
and  where  there  is  no  board  of  guardians  one  of  the  overseers  of  the 
poor  may,  if  such  justices  think  it  necessary  for  the  purposes  of  public 
justice,  be  bound  over  to  prosecute. 

77.  The  court  before  which  any  misdemeanor  indictable  under  the 
provisions  of  this  Act  shall  be  prosecuted  or  tried,  may  allow  the  costs  of 
the  prosecution  in  the  same  manner  as  in  cases  of  felony,  and  every 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of 
money  mentioned  therein  paid  and  repaid  upon  the  same  terms  and  in 
the  same  manner  in  all  respects  as  in  cases  of  felony. 


Costs  of 
prosecution. 


Clerk  of 
guardians  may 
be  bound  over 
to  prosecute. 

Costs  of 
prosecution 
may  be 
allowed. 


THE  MISAPPROPEIATIOX   BY  SERVANTS  ACT, 

18G;3. 

26  &  27  YiCT.  c.  103. 

An  Act  to  amend  the  Laiv  in  certain  Cases  of  Blisappropriaiion 
hij  Servants  of  the  Property  of  their  Masters. 

[28tlt  July,  18G3.] 

Whereas  the  offence  of  taking  corn  or  other  food  by  a  servant  from 
the  possession  of  his  master,  contrary  to  his  orders,  for  the  purpose  of 
giving  the  same  or  of  having  the  same  given  to  the  horses  or  other 
animals  of  such  master,  is  by  law  a  felony  (^■)  :  and  whereas  it  is 
desirable  to  alter  the  law  in  this  respect :  be  it  enacted  by  (&c.  i:c.),  as 
follows : 

1.  If  any  person  shall,  contrary  to  the  orders  of  his  master,  take  from  Servants 

his  possession  any  corn,  pulse,  roots  or  other  food,  for  the  purpose  of  takiug  their 

giving   the   same  or  of  having  the  same  given  to  any  horse  or  other  master's  corn, 

animal  belonging  to  or  in  the  possession  of  his  master,  the  servant  so  <S:c.  without 

offending  shall  not  by  reason  thereof  be  deemed  guiltj'  of  or  be  pro-  authority,  for 

ceeded  against  for  felonj',  but  shall,  on  conviction  of  such  offence  before  the  purpose  of 

two  justices  of  the  peace,  at  their  discretion,  either  be  imprisoned,  with  giving  the 

or  without  hard  labour,  for  any  term  not  exceeding  three  months,  or  else  same  to  their 

shall  forfeit  and  pay  such  penalty  as  shall  appear  to  them  to  be  meet,  not  master's 

exceeding  the  sum  of  tive  pounds,  and  if  such  penalty  shall  not  be  paid,  horses.  6cc. 

either  immediately  after  the  conviction,  or  within  such  period  as  the  said  not  guilty  of 

justices   shall  at  the  time   of   the  conviction  appoint,    the  servant   so  felony,  but 

offending  shall  be  imprisoned,  with  or  without  hard  labour,  \_for  any  shall  be  Hable 

term  nut  exreedlni/  three  months,  unlexH  such  pemdfy  he  sooner  paid  (jl)']  :  to  imprisou- 

vrochled   iilw//ijx,   that  if   upon   the   hearing   of    the   charge    the   said  ment,  &c. 

justices  shall  be  of  opinion  that  the  same  is  too  trifling,  or  that  there  are  power  to 

circumstances  in  the  case  which  render  it   inexpedient  to  inflict  any  -jiisfing  fr,  a;^. 

punishment,  they  shall  have  power  to  dismiss  the  charge,  without  pro-  'j^-'gg  ^.^gg  ^j- 

ceeding  to  a  conviction  :  prorided  aUo,  that  if  upon  the  trial  of  any  (jgemed  too 

servant  for  feloniously  taking  from  his  master  any  corn,  pulse,  roots  or  triflin"- 
other  food  consumable  by  horees  or  other  animals,  such  servant  shall  °" 

allege  that  he  took  the  same  under  such  circumstances  as  would  con- 
stitute an  offence  punishable  under  this  Act,  and  thereof  shall  satisfy  the 


(f)  See  ante,  p.  434. 

{d)  The  words  in  brackets  were  repealed  by  47  Sz  48  Vict.  c.  43. 


oA'l 


30  .'^-  :n  VuT.  c.  130. 


I'owcr  to 
:ip|H>iil  npiinst 
louTictiou. 


No  crftio)(tri, 


Suiiininn- 
proct-wlinps 
niav  In*  uiuUt 
11 'A:  12  Vict. 
f.  43. 

Kxcept  in 
l.oinlnll  iiml 
till-  nutro- 
])olitnn  police 
district. 

Kxtcnt  of  .Vet. 

('onim«'n('c- 
lucnt  of  .\ct. 


jury  clmrpofl  witli  his  trial,  tlioii  it  sliaillK-  lawful  fnr  such  jury  to  return 
a  venlict  arci>nliiii:ly  ;  and  thoreupon  tlu- court  In-fore  wliicli  such  trial 
shall  take  placi"  sliall  jiroccod  to  award  such  puiiislunent  apiinst  such 
servant  as  may  Ik-  awarditl  liy  two  justices  of  the  peace  on  the  conviction 
of  any  pci-son  untler  tlic  provisions  of  tliis  Act  :  jiroiidnl  uho,  that  in 
case  of  non-jiaynient  of  any  penalty  to  he  iinpose<i  hy  the  court  on  sudi 
servant,  he  ^ludl  Ih'  iniprisoiud.  witli  or  without  liard  lalxnir,  for  any 
term  not  cxcee«hn;:  three  nionllis,  as  tlie  court  sliall  order,  unless  such 
penalty  be  sooner  paid. 

•J.  l'rovide<l  always,  tliat  if  any  person  shall  think  himself  apj:ricved 
hy  any  conviction  under  this  A<'t.  such  pei-son  may  appeal  to  the  ne.\i 
court  of  ^'cneral  tpiartcr  sessions  of  tlie  jK-ace  [firoriito  for  notirr  <<' 
ii/i/iral.  rr/iiii/rii  In/  17  <t-  4S  ]'irf.  r.  4:{],  and  upon  such  notice  Ix'iii 
j^iven,  ami  such  recotniizance  Ijeini,'  entered  into,  or  such  ileposit  bciiiL 
matlc.  the  justices  iK'forc  whom  such  reeo;;ni7.ance  shall  be  entered  ini" 
or  such  deposit  shall  Ije  made  shall  lilx-rate  such  i)ers<in,  if  in  cusfcMly  : 
[^Ihr  rrxt  of  tilix  xrrtion  irax  rriniilid  by  47  ,<•  4.S  Vict.  c.  4H,  down  to] 
prorhlfd  that  the  rij,'ht  of  appeal  apainst  any  convicticm  under  this  Act 
shall  not  apply  so  as  to  enable  any  pers<in  to  appeal  against  any  verdict 
of  a  jury  as  aforesaid. 

'.\.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom,  shall 
lie  <|uashed  for  want  of  form,  or  be  removed  by  rrrtiomri  into  any  of  her 
Majest  v"s  superior  courts  of  record.  [  'J'/ic  rrxt  of  thin  .it-ction  wax  njx-aled  In/ 
47  .i-  48  Viet.  r.  48.] 

4.  Every  offence  under  this  Act  m.iy  be  prosecuted  and  every 
conviction  under  this  Act  may  be  enforce<l  in  the  manner  directeil  by 
the  Act  11  tS:  12  \'ict.  c.  48  ;  and  all  provisions  contained  in  the  said  Act 
shall,  unless  rei)U.L'nant  to  any  of  the  jirovisions  of  this  .\ct,  be  applicable 
to  such  j)roseeution  and  conviction,  in  the  same  manner  as  if  tiiey  wen- 
incorpoiTited  in  this  .\ct  :  |>rovided  that  nothing  in  this  Act  contained 
shall  in  any  manner  alter  or  affect  any  enactments  relating  to  procedure 
in  the  case  oi  any  offence  punishable  on  sunnnary  conviction  within  the 
city  of  London  or  the  metropolitan  police  district,  or  the  recovery  or 
ap|»lication  of  any  jienalty  for  any  sucli  offence. 

.">.  This  .Act  shrdi  extend  to  Kngland  only. 

•  i.   This   Act   shall   commence  and   take   effect   from   the   1st  day  of 

SeptcmlHT.    lHt;3. 


Shf.rt  title. 

Commpiicp- 
jDint  of  Art. 


'I'liH    .\(ii;i('ri;rci;.vL    c.wos   act,    i8C7. 

30  »l-  ;'.]  Vict.  c.  i;;ii. 
An  Alt  for  tho  Jief/u/olion  of  Ai/n'rul/urnl  (7aii//s. 

\-2Uih  .\nfru8t,  18r.7.] 

Wherc.is  (r")  in  certain  counties  in  Kngland  certain  persons  known  as 
RnngmaMtcrs  liire  children,  young  i)ers<ins,  and  women  with  n  view  to 
contracting  with  farmers  and  others  for  the  exirution  on  their  lands  of 
various  kinds  of  agricultural  work  ;  and  whereas  it  is  ex|)edient  to  makr 
regulations  with  rcsjicct  to  the  employment  of  children,  young  persons, 
and  women  by  gangmasters  : 

He  it  enacted  by.  kc  kr..  as  follows  : 

1.  This  Act  mav  lie  citc<l  for  all  purposes  as  "The  Agricultural  (Jangs 
Act,  18fi7." 

2.  This  Act  shall  come  into  operation  on  the  1st  of  January,  1868. 

3.  The  following  words  and  cxpit»«ion8  shall  in   this  Act  have   the 


(r)  Thi.t  prcnmblc  wa*  repealed  by  the  Statute  Lnw  ItcviHion  Act,  1893. 


THE  AGRICULTURAL  GANGS  ACT,  18G7. 
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meanings  hereby  assigned  to   them,  unless  there  is  something  in   the    Definition  of 
context  inconsistent  with  such  meanings ;  that  is  to  say,  terms. 

"Child"  shall  mean  a  child  under  the  age  of  thirteen  years  : 

"  Young  person  "  shall  mean  a  person  of  the  age  of  thirteen  years 
and  under  the  age  of  eighteen  years  : 

"  Woman "  sliall  mean   a  female  of   the  age    of    thirteen   years    or  • 
upwards : 

"  Gangmaster  "  shall  mean  any  person,  whether  male  or  female,  who 
hires  children,  young  persons,  or  women  with  a  view  to  their 
being  employed  in  agricultural  labour  on  lands  not  in  his  own 
occupation ;  and,  until  the  contrary  is  proved,  any  children, 
young  persons,  or  women  employed  in  agricultural  labour  on 
lands  not  in  the  occupation  of  the  person  who  hired  them  shall 
be  deemed  to  have  been  hiretl  with  the  aforesaid  view  : 

"Agricultural  gang  "  shall  mean  a  body  of  children,  young  persons, 
and  women,  or  any  of  them,  under  the  control  of  a  gangmaster  : 

4.  The  following  regulations  shall  be  observed  by  every  gangmaster    Regulations 
with  respect  to  the  employment  of  children,  j'oung  persons,  and  women  :     as  to  gangs. 

(1.)  iVo  child  vnder  the  aqe  of  eight  years  shall  le  enq/loyed  in  any 

afiricvltuval  (Id nn  (  /')  : 
(2.)  No  females  shall  be  employed  in  the  same  agricultural  gang  with 

males  : 
(3.)  No  female  shall  be  employed  in  any  gang  under  any  male  gang- 
master  unless  a  female  licensed  to  act  as  gangmaster  is  also 
present  witli  that  gang  : 
And  any  gangmaster  employing  any  child,  young  person,  or  woman  in 
contravention  of  this  section,  and  any  occupier  of  land  on  which  such 
employment  takes  place,  unless  he  jn-oves  that  it  took  place  without  his 
knowledge,  shall  respectively  be  liable  to  a  penalty  not  exceeding  twenty 
shillings  for  each  child,  young  person,  or  woman  so  employed. 

5,  No  person  shall  act  as  a  gangmaster  unless  he  has  obtained  a  licence    Gangmasters 
to  act  as  such  under  this  Act.  to  be  licensed. 

Any  person  acting  as  a  gangmaster  without  a  licence  under  this  Act 
shall  incur  a  penalty  not  exceeding  twenty  shillings  for  every  day  during 
which  he  so  acts. 

fi.  No  licence  shall  be  granted  to  any  person  who  is  licensed  to  sell    Licences  not 
beer,  spirits,  or  any  other  exciseable  liquor.  to  be  granted 

7.  Licences  to  gangmasters  shall  be  granted  by  two  or  more  justices  in    to  keepers  of 
divisional  petty  sessions  (^),  on  due  proof  to  "the  satisfaction   of  such    public-houses, 
justices  that  the  applicant  for  a  licence  is  of  good  character,  and  a  fit    Licences  to 
person  to  be  entrusted  with  the  management  of  an  agricultural  gang.  rranrrmasters 

The  justices  shall  annex  to  their  licence  a  condition  limiting,  in  such  °  ° 
manner  as  the}'  think  expedient,  the  distance,  within  which  the  children 
employed  by  such  gangmaster  are  to  be  allowed  to  travel  on  foot  to  their 
work,  and  any  gangmaster  violating  the  condition  so  annexed  to  his 
licence  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  ten 
shillings. 

Any  person  aggrieved  by  the  refusal  of  the  justices  to  grant  him  a 
licence  to  act  as  gangmaster  may  apjieal  to  the  next  practicable  court 
of  general  or  quarter  sessions  ;  and  it  shall  be  lawful  for  such  court,  if 
they  see  cause,  to  grant  a  licence  to  the  applicant,  which  shall  be  of  the 
same  validity  as  if  it  had  been  granted  by  the  justices  in  petty  sessions. 


(/)  By  36  &  37  Vict.  c.  67,  s.  16,  the  words  in  italics  were  repealed  and  ten 
years  substituted  for  eight.  But  that  Act  was  repealed  by  39  &  40  Vict.  c.  79, 
s.  52,  which  Act  prohibits  the  employment  of  children  under  ten. 

{g)  The  powers  of  justices  out  of  session  in  relation  to  the  licensing  of  gang- 
masters,  M-hen  arising  within  a  county  district,  were  transferred  to  the  district 
council  of  the  district  by  sect.  27  of  the  Local  Government  Act,  1894  (56  &57 
Vict.  c.  73). 
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Renewal  of 
licences. 

Fees  in  respect 
of  licences. 


Licence  how 
atfecttni  by 
conviction  ot 
gau;,'mnster. 


Recovery  of 
pentilties. 

11  &  12  Vict, 
c.  43. 

Extent  of  Act. 


8.  Licences  under  this  Act  slinll  ))o  in  force  for  six  months  only,  and 
may  ho  runewcil  on  similar  proof  to  that  on  which  an  original  licence  is 
;,'ninteil. 

y.  There  shall  1k>  char^etl  in  respcvt  of  cacli  grant  or  renewal  of  licence 
a  fee  of  one  sliillintj,  ami  sudi  fee  siiall  be  accounted  for  and  applied  in 
manner  in  which  the  fees  oixlinarily  received  by  the  authority  granting 
the  licence  are  applicable. 

10.  On  any  conviction  of  a  jranijmastor  of  any  offence  against  this  Act 
tlic  justices  who  convict  liini  sliall  endorse  on  his  licence  tiie  fact  of  such 
conviction  ;  and  on  any  conviction  of  such  gangmaster  of  a  second 
otTeiK'C  against  tliis  Act  the  justices  may,  in  addition  to  any  other 
penalty,  withhold  his  licence  for  a  pericnl  not  exceeding  three  months  ; 
niul  on  any  conviction  of  any  gangmaster  of  a  third  offence  against  this 
Act  the  justices  may,  in  addition  to  any  other  penalty,  withhold  his 
licence  for  a  pciiiHl  not  exceeding  two  ycai-s. 

And  after  a  fourth  conviction  for  an  offence  against  this  Act  the 
pingmaster  shall  be  disqualified  from  holding  or  receiving  a  licence 
under  this  Act. 

1 1.  All  penalties  under  this  Act  may  be  recovered  summarily  before  two 
or  more  justices  in  manner  directed  by  an  Act  passed  11  &  12  Vict.  c.  43, 
intitule<l  ''An  Act  to  facilitate  the  Performance  of  the  Duties  of  Ju-sticcs 
of  the  Peace  out  of  Sessions  within  England  and  Wales  with  respect  to 
Summary  Convictions  and  Orders,"  or  any  Act  amending  the  same. 

12.  This  Act  shall  not  appl}'  to  Scotland  or  Ireland. 


TAX  OX  :\[ALE  SERVANTS. 

By  the  Revenue  Act,  ISOfl  (32  &  33  Vict.  c.  14),  whereby  a  duty  of 
15.V.  was  grante<l  "  for  every  male  servant "  (//).  it  is  enacted  : 

Sect.  11).  The  jjrovisions  and  regulations  contained  in  this  section 
shall  be  observed,  viz.  : 

(1)  It  shall  not  be  necessary  for  any  member  of  the  royal  family  to 

make  any  declaration  or  to  take  out  any  licence  under  tim  Act, 
nor  shall  it  be  necessary  for  the  sheriff  of  any  county,  or  mayor 
or  other  oflicer  in  any  coiporation  or  royal  burgii  .serving  an 
annual  olHce  therein,  to  take  out  a  licence  for  any  servants, 
carriages,  or  horses  emj)loyed  or  kept  by  him  for  the  purpose  of 
his  ofticc  during  his  year  of  service. 

(2)  If   sh.-dl   not  be    neces.sary  for  any  person  ordinarily  residing  in 

Ireland  and  being  a  representative  peer  on  the  part  of  Ireland, 
or  a  mend)cr  of  the  Mouse  of  Commons  ami  not  residing  in 
(ireat  Uritain  longer  tiian  during  the  session  of  jiarliament,  and 
forty  days  before  and  forty  days  after  I  lie  session,  or  for  any 
liersmi  ordinarily  residing  in  Ireland  and  residing  in  (treat 
Uritain  by  the  onler  or  direction  of  flic  Lord  Lieutenant  for 
the  time  being,  or  of  his  chief  secretary  for  the  ])urpose 
of  public  business,  to  make  any  declaration,  or  to  take  out  any 
licence  under  this  Act  in  respect  of  any  servants,  carriages, 
horses  or  mules,  or  armorial  K'arings  employed,  kc|>t  or  used 
by  him,  save  in  itNpcct  of  any  sut)j<'ct  matter  of  duty,  which 
shall  be  employed,  kept  or  used  by  such  person  in  Great 
Britain  during  his  residence  in  Ireland. 


{h)  Sect.  27  provide!!  a  pennlty  of  20/.  for  nvrn,-  person  who  employs  a  male 
servant  without  n  proper  licence  under  this  Act,  or  who  siiall  cniploy  a  greater 
number  of  male  8crvant.<«  tliun  he  siiall  be  autliori/.td  by  h'\»  licence  to  employ. 
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Ax  to  Mull'  Serranfs. 

(3.)  The  terra  "male  servant "(/)  means  and  includes  any  male 
servant  employed,  eitlier  wholly  or  partially,  in  any  of  the 
following  capacities  ;  that  is  to  say,  maitre  d'hotel,  house- 
steward,  master  of  the  horse,  groom  of  the  chambers,  valet  de 
chambre,  butler,  untler-butler,  clerk  of  the  kitchen,  confectionei', 
cook,  house- i)orter,  footman,  page,  waiter,  coachman,  groom, 
postilion,  stable  boy  or  helper  in  the  stables,  gardener,  under- 
gardener,  i)ark-keeper,  gamekeeper,  under-gamekeeper,  hunts- 
man and  whipper-in,  or  in  any  capacity  involving  the  duties  of 
any  of  the  above  descriptions  of  servants,  by  whatever  style 
the  person  acting  in  such  capacity  may  be  called. 
(4.)  Every  person  who  shall  furnish  any  male  servant  on  hire  shall,  for 
the  purposes  of  this  Act,  be  deemed  to  be  the  employer  of  such 
servant. 
(5.)  It  shall  not  be  necessary  for  licences  to  be  taken  out  in  the 
following  cases,  viz.  : 

By  any  officer  in  her  Majesty's  array  or  navy,  for  any  servant 
being  a  soldier  in  the  army,  or  a  person  actually  borne  upon  the 
books  of  a  ship  and  emploj^ed  by  such  officer  in  accordance 
with  the  regulations  of  her  Majesty's  service  : 

By  any  licensed  retailer  of  exciseable  liquors,  or  licensed 
keeper  of  a  refreshment  house,  for  any  servant  employed  by 
him  solely  for  the  purposes  of  his  business,  such  servant  being 
the  only  male  servant  employed  by  him  : 

By  any  person  who  shall  have  made  entry  of  his  premises 
in  accordance  with  sect.  28  of  this  Act  Q),  for  any  servant 
employed  by  hira  at  such  premises  in  the  course  of  his  trade, 
other  than  a  servant  employed  to  drive  a  carriage  with  any 
horse  let  to  hire  for  any  period  exceeding  twenty-eight  days  ; 
provided  that  such  person  shall  have  complied  with  all  the 
provisions  contained  in  the  said  section  : 

By  any  person  duly  licensed  by  proper  authority  to  keep  or 
use  any  public  stage  or  hackney  carriage,  for  any  servant 
necessarily  employed  by  him  to  drive  such  stage  or  hackney 
carriage,  or  in  the  case  of  such  stage  or  hackney  carriage,  or  of 
the  horse  or  horses  kept  and  used  by  him  to  draw  the  same. 


(t)  By  39  &  40  Vict.  c.  16,  s.  5,  the  term  "male  servant,"  as  used  in 
32  &  33  Vict.  c.  14,  shall  not  iuclude  a  servant  who,  being  bona  fide  employed 
in  any  capacity  other  than  the  capacities  specified  or  referred  to  in  provision 
numbered  three  of  sect.  19  of  the  said  Act,  is  occasionally  or  partially  employed 
in  any  of  the  said  capacities  so  specified  or  referred  to,  and  shall  not  include  a 
person  who  has  l)een  bond  fide  engaged  to  serve  his  employer  for  a  portion  only 
of  each  day,  and  does  not  reside  in  his  employer's  house. 

(./)  That  is,  horse-dealers  and  livery-stable  keepers,  or  letters  of  horses  for 
hire,  or  keepers  of  horses  to  be  used  for  drawing  any  public  stage  or  hackney 
carriage. 


M.S.  35 


646 


THE    WAOKS    ATTACHMRNT    AltOLlTION    ACT,    1870. 


No  order  of 
nttachmont  of 
wajjesattcr 
|)assingol  Act. 

Short  title. 


TlIK  WA<ii:s  A'rTA('IlMi:.\T   Ar.olJ'I'InX   ACT,   1870. 

;!;'.  Sc  :\\  Virr.  c.  :;(>(/-). 
An  Ar/  to  aholish  A Utuhmnit  of  Waijes.      [  1  Uli  July,  1870.] 

[Whrreox  hji  an  onlirin  niiiirl!  iinidf  on  tlir  IXt/i  dai/  of  .\tirriiilirr, 
1867,  crrtiiin  of  thr  iirorhionx  of  "  The  Common  Imui  Procrilurc  Art, 
1854,"  trerr  rxtrmlnl  and  ti/i/ilinl  to  till  the  roiirtjt  of  rrronl  mtahlinlird 
vndt'r  thr  prorixionx  of  "  Tlir  Coinitij  ('oiirt.i  Art,  184(5,"  and  rtlxo  to  the 
City  of  hmdon  Conrtt  of  Ilrrord  ax  romfitittrd  bi/  "  The  County  Courtg 
Art,ii<r,7:" 

And  irheiTtix  much  inroHiTnirnrr  hag  arixm  hythr  attachmrnt  of  wayrs 
to  .latixfy  jndymentit  rrrorerrd  in  xome  of  xiirh  firjit-nu'ntionrd  nn/rtx, 
and  it  ix  rxjirdirnt  to  prrrrnt  the  attachment  of  wayrx  to  nati-x/y  jtidy- 
mentx  rerorered  in  any  court  of  record  or  inferior  court  (/)  :] 

Be  it  enacted  by,  ice.  ice. 

1.  No  order  for  the  .-ittachment  of  the  w.ijjes  of  any  servant,  labourer, 
or  workman  shall  be  made  by  the  judge  of  any  court  of  record  or 
inferior  cotut  (/«). 

2.  This  Act  maj'  be  cited  as  "The  Wages  Attachment  Abolition  Act, 
1870." 


Short  title. 


Trade  union 
not  criniin;il. 
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THE  TRADE  UXION  ACT,  1871. 

34  &  .S.^)  Vict.  c.  81. 

An  Arf  lo  amend  Iho  Lair  rrlafijir/  to  Trade  Unions. 

[2'Jth  June,  1871.] 
Be  it  enacted  by,  kc.  kc.  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  "The  Trade  Tnion  Act,  IS71  "  («). 

Criminal  I'rori.iions, 

2.  The  pur|)Oscs  of  any  trade  union  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade.  \)C  decMued  to  Ix*  unlawful,  so  as  to 
render  any  member  of  such  tra<Ie  union  liable  to  criminal  prosecution 
for  conspiracy  or  otiierwise. 

.'1.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or  void- 
able any  ;igreement  or  trust. 

4.  Nothinjj  in  this  Act  shidl  enalile  (c)  any  court  to  entertain  any 
Icj^al    pri>eec«lin}.;   instituted    with    the    object  of   directly  enforcing   or 

(A)  And  see  0.  G.3  an  to  Srotlnnd.  In  Gordon  v.  .Trnuingx,  9  Q.  B.  D.  4'). 
it  wan  held  that  the  Hecretary  of  a  tramway  eotupany  at  .')()/.  a  year,  nubjoct  to 
diHnii.H.Hal  at  a  ipiartiT'H  notice,  was  not  within  tiiis  .\cf. 

(0  The  prennihle  was  ropealeil  hv  the  Statute  Law  Uevisimi  .\ct,  No.  '1, 
1893. 

(wi)  Srmhlr :  thin  Act  onlv  nnplien  to  inferior  ronrtt  of  record,  and  not  ti» 
the  High  f 'ourt ;  prr  Stephen,  .1..  Ilimth  v.  Tmil,  VI  (i.  B.  1».  8. 

in)  By  wet.  1  of  the  Trad.-  I'nion  Act,  1H7<).  p<c>t.  tlie  two  Acts  of  1871 
nnd  1870  are  to  he  r»)nHtrued  nn  one  Act. 

(o)  On  thcM  wordx  see  pry  J»>»«el,  M.  K.,  in  liiyliy  v.  Couunl,  \\  Ch.  ]>. 
4Hi. 
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recovering  damages  for  the  bfeach  of  any  of  the  following  agreements, 
namely, 

(1.)  Any  agreement  between  members  of  a  trade  union  as  such,  con- 
cerning the  conditions  on  which  any  members  foi'  the  time  being 
of  such  trade  union  shall  or  shall  not  sell  their  goods,  transact 
business,  employ,  or  be  employed  : 

(2.)  Any  agr-jement  for  the  payment  by  any  person  of  any  subscrip- 
tion or  penalty  to  a  trade  union  : 

(3.)  Any  agreement  for  the  application  of  the  funds  of  a  trade 
union  (y;), — 

(a)  To  provide  benefits  to  members  ;  or, 

(b)  To  furnish  contributions  to  any  em|)loyer  or  workman  not 

a  memberof  such  ti-ade  union,  in  consideration  of  such 
employer  or  workman  acting  in  conformity  with  the 
rules  or  resolutions  of  such  trade  union  ;  or 

(c)  To   discharge   any  fine    imposed    upon    any    person  by 

sentence  of  a  court  of  justice  :  or 
(4.)  Any  agreement  made  between  one  trade  union  and  another  ;  or 
(5.)  Any  bond  to  secure  the  performance  of  any  of  the  above  -  men- 
tioned agreements. 
But  nothing  in  this  section  shall  be  deemed  to  constitute  any  of  the 
above-mentioned  agreements  unlawful. 
.5.  The  following  Acts,  that  is  to  say, 

(1.)  The  Friendlj'  Societies  Acts,  1855  and  1858,  and  the  Acts  amend- 
ing the  same  (//)  : 
(2.)  The  Industrial  and  Provident  Societies  Act,  18(57,  and   any  Act 

amending  the  same  (;•)  ;  and 
(.S.)  The  Ctmipanies  Acts,  18G2  and  1867, 
shall  not  apply  to  any  trade  union,  and  the  registration  of  any  trade 
union  under  any  of  the  said  Acts  shall  be  void,  and  the  deposit  of  the 
rules  of  any  trade  union  made  under  the  Friendly  Societies  Acts,  1855 
and  1858,  and  the  Acts  amending  the  same,  before  the  passing  of  this  Act, 
shall  cease  to  be  of  any  effect  (*). 

liefjisterrd  Trade  Un'ionx. 
6.  Any  seven  or  more  members  of  a  trade  union  may  by  subscribing 
their  names  to  the  rules  of  the  union,  and  otherwise  complying  with  the 
provisions  of  this  Act  with  respect  to  registry,  register  (^)  such  trade 

[p)  Under  sect.  4  an  injunction  has  been  refused  where  a  member  of  a 
trade  imion  sought  relief  against  expulsion:  Ru/bi/  v.  Connul,  14  Ch.  D. 
482;  Chamberlain's  Wharf,  Lhnited,  v.  Smith,  (1900)  2  Ch.  605.  But  this 
section  does  not  forbid  the  granting  of  an  injunction  to  restrain  an  application 
of  a  society's  funds  to  purposes  inconsistent  with  the  rules  of  the  society  : 
Tf'v/fc  V.  Matthcivs,  21  Ch.  Div.  194  ;  nor  the  distribution  of  the  assets  of  a 
society,  upon  its  being  wound  up,  according  to  such  of  its  rules  as  are  legal : 
Strick  V.  Siraiisea  Tniplatc  Co.,  36  Ch.  Div.  558.  ^eeaXso  Dxkcx.  Litthboi/, 
49  L.  J.,  Ch  802.  In  Swaine  v.  Wihou,  24  Q.  B.  Div.  252,  it  was  held  that 
if  the  general  objects  of  a  society  are  legal,  apart  from  sect.  3,  the  illegalitj- 
of  some  of  its  rules  as  being  in  restraint  of  trade  will  not  prevent  the  enforce- 
ment, in  favour  of  a  member  of  the  society,  of  the  society's  other  rules  which 
are  not  illegal.     On  this  point  see  also  Old  v.  liobson,  62  L.  T.  Eep.  282. 

{(j)  The  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25). 

(/•)  The  Industrial  and  I'rovident  Societies  Act,  1893  (56  &  57  Vict.  c.  39). 

(i)   See  sect.  2  of  the  Trade  Union  Amendment  Act,  \?>'&,post. 

{t)  A  registered  trade  union,  whether  it  be  thereby  incorporated  or  not,  may 
be  sued  in  its  registered  name  for  a  tort,  but  in  order  to  enforce  a  judgment 
against  it  for  the  payment  of  money  it  may  he  necessary  to  sue  the  trustees : 
Tuff  Vale  liaihcaij  Co.  v.  Amalffamaied  Society  of  Bailway  Servants,  (1901) 
A.  C.  426.  See  sect.  9  as  to  the  enforcement  of  rights  by  and  against  trade 
unions  in  other  matters. 
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union  under  this  Act,  jiioviile<l  that  if  niiy  one  of  tla-  purposes  of  such 
union  lx>  unlawful  such  rej,'istnitioii  shall  In*  voiil. 

7.  It  shall  Ite  lawful  for  any  trade  union  ie};istoi(.'«l  under  this  Act  to 
purehascQj/)  or  take  upon  lease  in  the  names  of  the  trustees  for  the  time 
Ix-inp  of  such  union  any  land  not  cxceedinjf  one  acre,  ami  to  sell, 
exfhanjre.  morfpnfje,  or  let  the  same,  and  no  imrehiuser,  lussij^nee,  mort- 
pigt-v,  or  tenant  shall  he  IhujiuI  to  iiuiuire  wiiether  the  trustees  have 
autlmrity  for  any  sale,  exchanjje,  iiiortj.'ap3,  or  letting,  and  the  receipt 
of  the  trustees  shall  he  a  discharfje  for  the  money  arisinp  therefrom  ; 
and  for  the  pur|M>se  of  this  section  every  bmnch  of  a  trade  union  sliall  la.* 
considere<l  a  distinct  union. 

8.  All  re.ll  and  i>ei-sonal  estate  whatsoever  belonging  to  any  trade 
uni(Ui  registered  under  this  Act  shall  be  vested  in  the  trustees  for  the  time 
being  of  the  traile  union  appointed  as  provided  by  this  Act  for  the  use 
and  W'nefit  of  such  trade  union  and  the  members  thereof,  and  the  real 
or  j.ersonal  estate  of  any  brancli  of  a  trade  union  shall  l)e  vested  in  the 
trustees  of  such  branch  (r).  ami  be  under  the  control  of  such  trustees, 
their  respective  executors  or  administrators,  according  to  their  respective 
claims  and  interests,  and  upon  the  death  or  removal  of  any  such  trustees 
the  same  shall  vest  in  the  succeeding  trustees  for  the  same  estate  and 
interest  a.s  the  former  trustees  had  therein,  and  subject  to  the  same 
trusts,  without  any  conveyance  or  assignment  whatsoever,  save  and 
except  in  the  case  of  stocks  and  securities  in  the  public  funds  of  Great 
Britain  and  Ireland,  which  shall  be  transferred  into  the  names  of  such 
new  trustees  ;  and  in  all  actions,  or  suits,  or  indictments,  or  summary 
l>r(x;cedings  before  any  court  of  summary  jiirisdicticui,  touching  or  con- 
cerning any  such  j)ro|>erty,  the  same  shall  be  stated  to  be  the  jjroperty 
of  the  person  or  persons  for  the  time  being  holding  the  said  otlice  of 
trustee,  in  their  proper  names,  as  trustees  of  such  trade  union,  without 
any  further  <lescription. 

'.'.  The  trustees  of  any  tr.ide  union  registered  under  this  Act,  or  any 
other  officer  of  such  trade  union  who  m.ay  be  auth<irized  so  to  do  by  the 
rules  thereof,  are  herein'  empowered  to  bring  or  defend,  or  cause  to  be 
brought  or  defended,  any  action,  suit,  prosecution,  or  complaint  in  any 
court  of  law  or  ecjuity,  touching  or  concerning  tlie  property  (mi),  right, 
or  claim  to  property  of  the  tia<le  union  ;  and  shall  and  may,  in  all  cases 
concerning  the  real  or  pei-sonal  propeity  of  such  trade  union,  sue  and 
be  sue<l,  plead  and  be  imple.itled,  in  any  court  of  law  or  etjuity,  in  their 
jiroper  names,  without  other  description  than  the  title  of  their  office  : 
anil  no  such  act  ion,  suit,  prosecution,  or  complaint  sh;ill  be  discontinued 
or  shall  abate  by  tlie  death  or  removal  from  otlice  of  such  persons  or 
any  of  them,  but  the  same  shall  and  may  Ix'  |>roccedetl  in  by  their 
successor  nr  successors  as  if  such  death,  resignation  or  irmoval  had  not 
t.ikcn  jilace  ;  and  such  successors  shall  pay  or  receive  the  like  cost.s  as 
if  the  action,  suit,  jirosecution  or  complaint  had  been  commence<l  in 
their  names  for  the  ben(!(it  of  or  to  be  reimbui-sed  from  the  funds  of 
such  tra<le  union,  and  the  summons  to  be  issued  to  such  trustee  or  other 
officer  may  be  servetl  by  Iwvving  the  same  at  the  registeie<l  office  of  the 
trade  union. 

10.  A  trustee  of  any  trade  union  registered  under  this  Act  shall  not  Ix- 
liable  to  make?  gixMl  any  deliciency  which  may  arise  or  hapjien  in  the 
funds  of  such  trade  union,  but  shall  Ik;  liable  only  for  the  moneys  which 
shall  Ih'  actually  receive<l  by  him  on  account  of  sncli  tnwic  union. 

11.  Kvery  tn-a-Hurer  or  other  officer  of  n  trade  union  registered  tinder 
this  Act,  at   Huch  times  as  by  the  rules  of  such  trade  union  he  should 

(m)  Re  Anioi,  (1891)  .3  f'h.  159;  and  nee  the  Mortmain  and  Charitnhln 
Umm  Act,  1891  (54  &  55  Vict.  c.  17). 

(r)  Hec  wet.  3  of  the  Tr.nde  Union  Amendment  Art,  1878,  po»t. 

Uc)  The»o  word*  have  a  wide  iiigniHcation :  Ltuakerr.  J'l/rfirr,  Hi  ],.  T. 
Rep.  421. 
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render  such  account  as  hereinafter  mentioned,  or  upon  being  required  so 
to  do,  shall  render  to  the  trustees  of  the  trade  union,  or  to  the  members 
of  such  trade  unidu,  at  a  meeting  of  the  traile  union,  a  just  and  true 
account  of  all  moneys  received  and  paid  by  him  since  he  last  rendered 
the  like  account,  and  of  the  balance  then  remaining  in  his  hands,  and  of 
all  bonds  or  securities  of  such  trade  union,  which  account  the  said 
trustees  shall  cause  to  be  audited  by  some  fit  and  proper  person  or 
persons  by  them  to  be  appointed  ;  and  such  treasurer,  if  thereunto 
required,  upon  the  said  account  beinfj  audited,  shall  forthwith  hand  over 
to  the  said  trustees  the  balance  wliich  on  such  audit  appears  to  be  due 
from  him,  ami  shall  also,  if  required,  hand  over  to  such  trustees  all 
securities  and  effects,  books,  papers,  and  property  of  the  said  trade 
union  in  his  hands  or  custody  ;  and  if  he  fail  to  do  so  the  trustees  of  the 
said  trade  union  may  sue  such  treasurer  in  any  competent  court  for 
tiie  balance  appearing  to  have  been  due  from  him  tipon  the  account  last 
rendered  by  him,  and  for  all  the  monej's  since  received  by  him  on  account 
of  the  said  trade  union,  and  for  the  securities  and  effects,  books,  papers, 
and  pro()erty  in  his  hands  or  custody,  leaving  him  to  set  off  in  such 
action  the  sums,  if  any,  which  he  may  have  since  paid  on  account  of 
the  said  trade  union  ;  and  in  such  action  the  said  trustees  shall  be 
entitled  to  recover  their  full  costs  of  suit,  to  be  taxed  as  between  attorney 
and  client. 

12.  If    any   officer,   member,   or   other  person  being  or  representing    Punishment 
himself  to  be  a  member  of  a  trade  union  registered  under  this  Act,  or  the    for  with- 
nominee,  executor,  administrator,  or  assignee  of  a  member  thereof,  or  any    holding 
person  whatsoever,  by  false  representation  or  imposition  obtain  possession    money,  Sec 
of  any  moneys,  securities,  books,  papers,  or  other  effects  of  such  trade 

union,  or  having  the  same  in  his  possession,  wdfully  withhold  or  fraudu- 
lently misapply  the  same,  or  wilfully  apply  any  part  of  the  same  to 
purposes  other  than  those  expressetl  or  directed  in  the  rules  of  sitch  trade 
union,  or  any  part  thereof,  the  court  of  summary  jurisdiction  for  the 
place  in  which  the  registered  office  of  the  trade  union  is  situate  (.<•)  upon 
a  complaint  made  by  any  person  on  behalf  of  such  trade  union,  or  by 
the  registrar,  or  in  Scotland  at  the  instance  of  the  procurator  fiscal  of 
the  court  to  which  such  complaint  is  competently  made,  or  of  the  trade 
union,  with  his  concurrence,  may,  by  summary  order,  order  such  officer, 
member,  or  other  person  to  deliver  up  all  such  moneys,  securities,  books, 
papers,  or  other  effects  to  the  trade  union,  or  to  repay  the  amount  of 
money  implietl  improperly,  and  to  pay,  if  the  court  think  fit,  a  further 
sum  of  money  not  excelling  twenty  pounds,  together  with  costs  not 
exceeding  twenty  shillings  ;  and,  in  default  of  such  deliver}-  of  effects,  or 
repayment  of  such  amount  of  money,  or  payment  of  such  penalty  and 
costs  aforesaid,  the  said  court  may  oriler  the  said  person  so  convicted  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  time  not  exceeding 
three  mouths  (y).  Provided,  that  nothing  lierein  contained  shall  prevent 
the  said  trade  union,  or  in  Scotland  her  Majesty's  Advocate,  from  pro- 
ceeding by  indictment  against  the  said  party  :  provided  also,  that  no 
person  shall  be  proceeded  against  by  indictment  if  a  conviction  shall 
have  been  previously  obtainetl  for  the  same  offence  untler  the  provisions 
of  this  Act. 

Registry  of  Trade  Union, 

13.  "With  respect  to  the  registry,  under  this  Act.  of  a  trade  union,  and    Kegulatious 
of  the  rules  thereof,  the  following  provisions  shall  have  effect :  for  registry. 

(1.)  An  application  to  register  the  trade  union  and  printed  copies  of 
the  rules,  together  with  a  list  of  the  titles  and  names  of  the 
officers,  shall  be  sent  to  the  registrar  under  this  Act  : 


(x)  And  see  sect.  5  of  the  Trade  Union  Amendment  Act,  1876,  post, 
{y)  The  imprisonment  extinguishes  the  debt :  Kniqhtx.  TJ'/iili)W)e,5i'L.T.. 
X.  S.  233  ;  see  Vernon  v.   U'at.son,  (1891)  2  Q.  B."  288. 
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(2.")  Till-   n<.Mstnir.   upon   boinp  satisfietl   that    the   trmle  union   has 
ooMiplitMl   with    tlio    ropuhitious    ri'spi'ctinf,'   ropistry    in    force 
uiiiiiT  tliis  Act,  vhail  rcj:istcr  such  ira.ic  union  and  sudi   rules  : 
(3.)  No  tniiie  union  shall  he  re^'istcretl  under  a  name  identical  with 
that  l>y  wiiich  anyotlier  existing,' tnule  union  has  been  re},'istere<l, 
or  so  nearly  reseniMintr  such  name  as  to  be  likely  to  ileceive  the 
members  ov  the  public  (.•) : 
(4.)  Wiiere  a   trade   union   ni)plying  to   l)e   repistcreil   has   been   in 
operation    for   m<ue   tlum   a    year    In-'foie    the    date    of    such 
application,  there  shall  Ik- delivered  to  the  re^'istrar  before  the 
rei:istiT    thereof   a   ^rcneral    stateuunt    of   the  receipts,   funds, 
effects,  and  exi>endilure  of  such  trade  union  in  the  sjinie  form, 
niul  showing'  the  same  jmrticulars,  as  if   it   were   the   annual 
penenil   statement    retpiired   as   hereinafter   mentioned    to    Ije 
transnntted  annually  to  the  registrar: 
(.*).)  The   registrar   ui>on    registering  such    trade   union    shall  issue  a 
rertiticate  of  registry,  which  cirtilicate,  unless  proved  to  have 
been  withdrawn  or  cancelled,  shall  be  conclusive  evidence  that 
the  regulations  of  this  Act  with  respect  to  registry  have  been 
coinj>lied  with  : 
(6.)  One  of  her  Majesty's  Principal   Secretaries  of    State  may  from 
time  to  time  make  regulations  respecting  registry  under  this 
Act.  and  respecting  the  seal  (if  any)  to  Ix;  used  for  the  purpose 
of  such  registry,  and  the  forms  to  Ijc  used  for  such  registry,  and 
the  insitection  of  documents  kept   by  the  registrar  under  this 
Act,  and  respecting  the  fees,  if  any,  to  be  paid  on  registry,  not 
exceeding  the  fees  specified  in  the  second  schedule  to  this  Act, 
and  generally  for  canying  this  Act  into  effect. 
14.  With  respect  to  the  rules  of  a  trade  union  registered  under  this 
.Vet.  the  following  jirovisions  shall  have  effect : 
(1.)  J'he  rules  of  every  such  trade  union  shall  contain  provisions  in 
respect  of  the  several  matters  mentioned  in  the  first  schcchtle  to 
this  Act  : 
(2.)  A  cojiy  of  the  rules  shall  be  <lelivered  by  the  trade  union  to  every 
person   on   demand  on   payment  <.f  a  sum  not  exceeding  one 
shilling. 
1.1.   Kvery  trade  union  registered  under  this  .Act  shall  have  a  registered 
of!ice  to  which  all  communications  and  notices  may  be  ;iddresse«l  :  if  any 
tnidc  tinion  under  this  Act  is  in  openition  for  seven  days  without  having 
such  an  otlice.  such  tradcunion  and  i-vcry  oHiccr  thcriof  shall  each  incur 
a  penally  not  excee<ling  live  pounds  for  every  day  during  which  it  is  so 
in  o|K'raiion. 

Notice  of  the  situation  of  such  registeied  otVice,  and  of  anj' change 
therein,  shall  Im*  given  to  the  registrar  and  recorded  by  him  ;  until  sucii 
notice  is  given  the  trade  union  shall  not  l>e  deemed  to  have  complied  with 
the  provisions  of  this  A<!t. 

ir..  A  gi'tu'ial  statement  of  the  receipts,  funds,  effects,  and  expcmliture 
of  every  trade  union  registered  under  this  Act  shall  lie  tratismittcd  to  the 
registrar  Infore  the  first  day  of  .June  in  every  ye.'ir,  an<l  shall  show  fully 
the  assets  jind  liabilities  at  the  date,  and  tiie  receipts  and  eX|K'ndituie 
during  the  year  prei-eding  the  <late  to  which  it  is  nuide  out,  of  the  trade 
union  ;  and  shall  show  separately  the  expenditure  in  respect  of  the 
several  ol»ject«  «if  the  trade  union,  and  shall  Ik-  jtiepared  and  nuulc  out 
up  to  such  date,  in  such  form,  and  shall  comprise  such  partieulais,  as  the 
registrar  ni.ny  from  time  to  time  requiie  ;  and  every  member  of,  and 
dejiosiior  in,  any  s\ieh  trade  uniiui  sh.ill  be  entitled  to  receive,  on 
application  to  the  treasurer  or  secretary  of  that  trade  union,  a  copy  of 
such  gcncml  statement,  without  making  any  jiaymcnt  for  the  same. 


(;)  £.  T.  Rtgittrar  of  Fritndly  Soeirtiet,  L.  K.,  7  W    H    711. 
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Together  with  such  general  statement  there  shall  be  sent  to  the 
registrar  a  copy  of  all  alterations  of  rules  and  new  rules  ami  changes  of 
orficers  made  by  the  trade  union  duriiiL^  the  year  preceding  the  date  up  to 
which  the  general  statement  is  niaile  out,  and  a  copy  of  the  rules  of  the 
trade  union  as  they  exist  at  that  date. 

Everj'  trade  union  which  fails  to  comply  with  or  acts  in  contravention 
of  this  section,  and  also  every  ofKcer  of  the  trade  union  so  failing, 
shall  each  be  liable  to  a  penalty  not  exceeding  five  pounds  for  each 
ofiEence. 

Every  person  who  wilfully  makes  or  orders  to  be  made  any  false  entry 
in  or  any  omission  from  any  such  general  statement,  or  in  or  from  the 
return  of  such  copies  of  rules  or  alterations  of  rules  shall  be  liable  to  a 
penalty  not  exceeding  fifty  pounds  for  each  offence. 

17.  The  registrars  of  the  friendly  societies  in  England,  Scotland,  and    Registrars. 
Ireland  shall  be  the  registrars  under  this  Act. 

The  registrar  shall  lay  before  Parliament  annual  reports  with  respect 
to  the  matters  transacted  by  such  registrars  in  pursuance  of  this  Act. 

18.  If   any  person  with   intent   to  mislead   or  defraud  gives  to  any    Circulating 
member  of  a  trade  union  registered  under  this  Act,  or  to  any  person    false  copies  of 
intending  or  applying  to  become  a  member  of  such  trade  union,  a  copy   rules,  &c.  a 
of  any  rules  or  of  any  alterations  or  amendments  of  the  same  other  than    misdemeanor, 
those  which  respectively  exist  for  the  time  being,  on  the  pretence  that 

the  same  are  the  existing  rules  of  such  trade  union,  or  that  there  are  no 
other  rules  of  such  trade  union,  or  if  any  person,  with  the  intent 
aforesaid  gives  a  cojiy  of  any  rules  to  any  person  on  the  pretence  that 
such  rules  are  the  rules  of  a  trade  union  registered  under  this  Act  which 
is  not  so  registered,  every  person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor. 

Legal  Proceedings. 

19.  In  England  and  Ireland  all  offences  and  penalties  under  this  Act    Suminarx  pro- 
may  be  prosecuted  and  recovered  in  manner  directed  by  the  Summary   ceedino-s  tor 
Jurisdiction  Acts.  offeuces. 

In  England  and  Ireland  summary  orders  under  this  Act  may  be  made    neunlties.   itc. 
and  enforced  on  complaint  before  a  court  of  summary  jurisdiction  in 
manner  provided  by  the  Summary  Jurisdiction  Acts. 
Provided  as  follows  : — 

1.  The  "  Court  of  Summary  Jurisdiction,"  when  hearing  and  deter- 
mining an  information  or  complaint,  shall  be  constituted  in  some  one  of 
the  following  manners  ;  that  is  to  saj', 
(A)  In  England, 

(1.)  In  any  place  within  the  jurisdiction  of  a  metropolitan  police 
magistrate    or    other    stipendiary    magistrate,    of    such 
magistrate  or  his  substitute  : 
(2.)  In  the  city  of  London,  of  the  Lord  Mayor  or  any  alderman 

of  the  said  eitj^ : 
(3.)  In  any  other  place,  of  two  or  more  justices  of  the  peace 
sitting  in  petty  sessions. 
(b)  In  Ireland, 

(1.)  In  the  police  district  of  Dublin  metropolis,  of  a  divisional 

justice  : 
(2.)  In  any  other  place  of  a  resident  magistrate. 
In  Scotland  all  offences  and  penalties  under  this  Act  shall  be  prosecuted 
and  recovered  by  the  procurator  fiscal  of  the  countj'  in  the  sheriff  court 
under  the  provisions  of  the  Summary  Procedure  Act,  1864. 

In  Scotland  summary  orders  under  this  Act  may  be  made  and  enforced 
on  complaint  in  the  sheriff  court. 

All  the  jurisdictions,  powers,  and  authorities  necessary  for  giving  effect 
to  these  provisions  relating  to  Scotland  are  hereby  conferred  on  the 
sheriffs  and  their  substitutes. 
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Appeal  t< 

qunrter 

sessions. 


Appenl  iu 
Scotland  as 
prescribed  I'V 
20  Geo.  2, 
c.  4:i. 


luttit.^ted 
person  not  t<» 
act  as  a 
member  of  a 
court  of 
appeal. 

Definitions. 

'•  Trndc 
union." 


Providctl  that  in  Flnplaml,  Scotland,  and  Ireland — 

2.  The  ilescription  of  any  oflcnce  under  this  Act  in  the  words  of  such 
Act  shall  l)c  suthcicnt  in  law. 

3.  Any  exception,  exemption,  proviso,  excuse,  or  qualification,  whether 
it  does  or  not  accompany  the  description  of  the  offence  in  this  Act,  may 
Ix'  proved  by  the  defendant,  but  nee<l  not  be  sj)ecific<l  or  negatived  in  the 
information,  and  if  so  specified  or  negativctl,  no  pnwf  in  relation  to  the 
matters  so  speciHe<l  or  negatived  shall  be  retjuired  on  the  part  of  the 
informant  or  prosecutor. 

20.  In  Kngland  or  Ireland,  if  any  party  feels  aggrieved  by  any  order 
or  conviction  made  by  a  court  of  summary  jurisdiction  on  ilctermining 
any  complaint  or  information  under  this  Act,  the  party  so  aggrieved  may 
appeal  therefrom,  subject  to  the  conditions  and  regulations  following  : 

(1.)  The  apjieal  shall  be  made  to  some  court  of  general  or  quarter 
sessions.  [T/ip  jr^tt  of  this  xertioH  wtig  rcjwaled  by  47  .<•  48  Vict, 
c.  \X] 

21.  In  Scotland  it  .'ihall  be  competent  to  any  person  to  appeal  against 
any  order  or  conviction  under  this  Act  to  the  next  Circuit  Court  of 
Justiciary,  or  where  there  are  no  circuit  courts  to  the  High  Court  of 
Justiciary  at  Edinburgh  in  the  manner  prescribed  bj- and  under  the  rules, 
limitations,  conditions,  and  restrictions  contained  in  the  Act  pas.scd  in 
the  twentieth  year  of  the  reign  of  his  Majesty  King  George  the  Second, 
chapter  forty-three,  in  reganl  to  appeals  to  circuit  courts  in  matters 
criminal,  as  the  same  may  be  altered  or  amendeil  by  any  Acts  of 
Parliament   for  the  time  being  in  force. 

All  penalties  imposed  under  the  provisions  of  this  Act  in  Scotlantl  may 
be  enforced  in  default  of  payment  by  imprisonment  for  a  term  to  be 
specified  in  the  summons  or  complaint,  but  not  exceeding  three  calendar 
months. 

All  penalties  imposed  ami  recovered  under  the  provisions  of  this  Act  in 
Scotland  shall  be  jiaid  to  tlie  sheriff  clerk,  and  shall  \x  accounted  for  and 
jiaiil  by  him  to  the  Queen's  and  Lord  Treasurer's  liemembnincer  on 
bciialf  of  the  Crown. 

22.  A  pci-son  who  is  a  master,  or  father,  son,  or  brother  of  a  ma,ster,  in 
the  particular  manufacture,  trade,  or  business  in  or  in  connexion  with 
which  any  offence  under  this  Act  is  charged  to  have  Ix'cn  committed  shall 
not  act  as  or  as  a  member  of  a  court  of  summary  juris<liction  or  appeal 
for  the  purposes  of  this  Act. 

Drjinitiont. 

2\\.  In  this  Act— 

The  term  Summary  Jurisdiction  Acts  means  .as  follows («)  : 

In  Scotland  tlie  term  "mis<lemcanor"  means  a  crime  and  offence. 

\  'f/ir  trriii  ''  trtiffr  iniion"  iiirmix  siirfi  roiiihintitioti,  irhrther  tpviponiry 
or  jiprniti unity  for  rrgultithig  the  rrliitioim  hrtirrrn  icorkwvH  and 
ma»tfr*y  or  hrtirrcii  worhmrn  utul  workiiini,  or  hrtirmi  mni>tprii  and 
niiutrrx,  or  for  inij/ojiing  rmtrirtin'  roni/itionn  on  thr  rondurt  of  any 
trade  or  htminr**,  ait  aunild,  If  thi*  Art  hud  not  paused,  hare  hern 
deemed  to  hare  heen  an  vnlauful  conihi nation  hy  rranon  of  some  one 
or  more  of  itn  jivrposex  being  in  restraint  of  trade (_h)]  :  Provided 
that  this  Act  shall  nf)f  affect — 

1.  Any  agreemrnt  between  partners  ns  to  their  own  business  ; 

2.  Any  agreement  Wtween  an  cm|>loyer  and  those  employed  by 

him  a.s  to  such  employment  ; 


(tf)  The  definition  was  rppcnlrfl  W  tho  Statute  Jjiw  Ilerisinn  (No.  2)  Act 
Interr 
C.  63). 


1893.     See  now  w-ct.   13  of  the  Interprctntion  Act,  1889  (52  &  53  Vict, 


(/')  This  detinitioD  of  trade  union  was  repealed  and  a  now  one  substituted  by 
•cct.  16  of  the  Trade  Union  Act,  1876,  poi>t. 
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3.  Any  agreement  in  consideration  of  the  sale  of  the  goodwill  of  a 
business  or  of  instruction  in  any  profession,  trade,  or  handi- 
craft. 
[Sect.  2i  tvas  repealed  ly  the  Statute  Law  Revision  Act,  1883.] 

SCHEDULES. 

First  Schedule. 

Of  matters  to  he  prorichd  for  hy  the  Rales  of  Trade  Unions  Registered 
vuder  this  Act. 

1.  The  name  of  the  trade  union  and  place  of  meeting  for  the  business  See  18  &  19 
of  the  trade  union.  Vict.  c.  63, 

2.  The  whole  of  the  objects  for  which  the  trade  union  is  to  be  estab-  s.  '2.'). 
lished,  the  purposes  for  which  the  funds  thereof  shall  be  applicable,  and 

the  conditions  under  which  any  member  may  become  entitled  to  any 
benefit  assured  thereby,  and  the  fines  and  forfeitures  to  be  imposed  on 
any  member  of  such  trade  union. 

3.  The  manner  of  making,  altering,  amending,  and  rescinding  rules. 

4.  A  provision  for  the  appointment  and  removal  of  a  general  com- 
mittee of  management,  of  a  trustee  or  trustees,  treasurer,  and  other 
officers. 

5.  A  provision  for  the  investment  of  the  funds,  and  for  an  annual  or 
periodical  audit  of  accounts. 

6.  The  inspection  of  the  books  and  names  of  members  of  the  trade 
union  by  every  person  having  an  interest  in  the  funds  of  the  trade 
union. 

Second  Schedule. 
Maximum  Fees. 


For  registering  trade  union     1 

For  registering  alterations  in  rules     0 

For  inspection  of  documents      0 


0 

0 

10 

0 

2 

6 

THE   STEAM   WHISTLES  ACT,   1872. 
35  &  3G  Vict.  c.  G1. 


An  Art   to  regidafc 
Manufactorii's. 


the   use    of  Steam     Whisttes   in    certain 
[6th  August,  1872.] 


Be  it  enacted  by,  &c.,  &c.,  as  follows  : 

1.  This  Act  shall  not  apply  to  Scotland. 

2.  No  person  shall  use  or  employ  in  any  manufactory,  or  any  other 
place,  any  steam  (r)  whistle  or  steam  trumpet  for  the  purpose  of  sum- 
moning or  dismissing  worlcmen  or  persons  employed  without  the  sanction 
of  the  sanitary  authority,  and  every  person  offending  against  this  section 
shall  be  liable  to  a  penaltj-  not  exceeding  five  pounds,  and  to  a  further 
penalty  not  exceeding  forty  shillings  for  every  day  during  which  such 
offence  continues  :  Provided  alwaj's,  that  the  sanitary  authority,  in  case 
they  have  sanctioned  the  use  of  any  such  instrument  as  aforesaid,  may  at 
any  time  revoke  such  sanction  on  giving  one  month's  notice  to  the  person 


Not  to  apply 
to  Scotland. 

Use  of  steam 
whistles  and 
ti-umpets. 


(c)  This  includes  a  whistle  worked  bv  a  gas  engine :  Herbert  v.  Leigh  Mills 
Co.,  5  TimesL.  Eep.  449. 
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35  \-  aO  Vicr 


DefiDition. 


Ijegal 

prociiluro. 


iisinjj;  the  same  :  rrovidtHl  also,  tliat  it  sliall  l>e  lawful  for  the  L<>cal 
Ciovt'rninoiit  IWianl.  on  ropicsfiitalioii  uv.u\v  to  tliom  Wy  any  pci'son  that 
he  is  juvjiKlioially  atTtrtod  \>y  siicli  sanction,  to  revoke  tin- same,  and  such 
rcvtx'ation  shall  have  tlie  same  force  and  elTect  as  if  it  had  been  made  by 
the  sjjiiitary  avitliorily. 

;{.  "Sanitary  authority"  means  tiie  authority  at  the  time  beinj,' 
empowered  to  execute  the  Nuisance  llcmoval  Acts,  ns  detincd  and 
extended  by  the  Sanitary  Act,  l.s(!ti  (r/). 

4.  All  ofiences  and  i>enalties  under  tliis  Act  may  be  i)rosecuted  and 
recovered  in  Eni:land  in  nuinner  directed  by  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  tiie  rciirn  of  iier  present  Majesty,  chapter 
forty-three,  and  any  Acts  aniendini:  the  sjime  (<■),  and  in  Ireland,  in  the 
|iolice  district  of  Dublin  metropolis,  in  manner  directed  by  the  Acts 
regulatinj;  the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
or  of  the  police  of  that  district. and  dsewiiere  in  manner  directed  by  the 
Petty  Sessions  (Ireland)  Act.  IS.Jl,  ;uid  any  Act  amciuling  the  same. 


THE  METALLIFEROUS   MIXES  REGULATION    ACT, 

]H7l>. 

3")  it  ;>(;  \\CT.  c.  77. 

An   Art   to  ouisotidatr  ami  amend  Die  Lnic  relatini/  to  Jfrtal- 
liferous  Mines.  [Kitli  August,  1K72.] 

Whereas  it  is  expedient  to  amend  tlie  law  relating  to  the  regulation  and 
inspection  of  mines  other  tlian  mines  to  which  the  Coal  Mines  Regulation 
Act,  1)S72,  applies  : 

Be  it  therefore  enacted  by,  A:c.,  iV:c..  as  follows  : 


Short  title. 


Application 
of  Act. 


Prrliiiiiimri/. 

1.  This  Act  may  be  citcil  as  '-The  Metalliferous  Mines  Regulation  Act, 
1872." 

[iSH-W.  2  tvtjx  rrprtilr/l  hi/  tJio  Statute  Law  Ri'rix'ion  Art,  1893.] 

2.  This  Act  shall  apply  to  every  mine  of  whatever  description  other 
than  a  mine  to  which  tiie  t'oal  Jlines  Regulation  Act,  1872  (_/),  applies. 


Kmploynunt 
ot  wonitn 
and  chiiiircn 
in  mines. 

Ilourx  of 
cmplovinent 
of  mafc  young 
persons  in 
mine«<. 


rAKT    I. 
/•'mjdiii/iiirnt  nf  W'nmrii.    Yduihi  Prrsoux.  mrl  Cliililrrn, 

3.  No  Ijoy  under  the  age  of  [tirrirr  (g)]  years,  and  no  girl  or  woman  of 
any  age,  shall  be  employed  in  or  allowed  to  be  for  the  purpose  of  employ- 
ment in  any  mine  to  whieli  this  Act  iipplies  below  ground. 

4.  A  Ixiy  of  the  age  of  twelve  years  and  imderthc  age  of  thirteen  years, 
and  a  nude  yotuig  person  of  the  aire  of  thirteen  and  under  the  ape  of 
sixteen  yeais  sliall  not  be  cmploycil  in  or  allowed  to  be  for  the  purpose  of 
em|)If)ynienl  in  any  mine  t4(wliich  this  Act  applies  below  ground  for  more 
than  fifty-four  hours  in  any  one  week,  or  more  than  ten  hours  in  any 


(rf)  Sco  now  the  rublic  Health  Act,  1876  (38  &  39  Virt.  r.  rjf,). 
(r)   Sef-  the  Summnry  .IuriH<lirfion  Art,  lH7il  M'J  i^-  43  Vict.  c.  49). 
(/)   See  n(iw  sect.  8:5  of  the  Coal  Mines  Kcgiilafioa  Act,  1SS7,  pout. 
(y)  Now  thirteen  ;  see  the  Mini-s  (I'nihihition  of  Cliilil  I/it»oiir  riulerground) 
Act,  1900,  po.it. 
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one  day,  or  otherwise  than  in  accordanee  with  the  regulations  foHowing  ; 

that  is  to  saj', 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  hours 
between  the  period  of  eni))loynient  on  Friday  and  the  period  of 
employment  on  the  following  Saturday,  and  in  other  cases  of  not 
less  than  twelve  hours  between  each  period  of  employment ; 
provided  always,  that  in  the  case  of  boys  and  young  male  per- 
sons whose  emploj'ment  is  at  such  distance  from  their  ordinary 
place  of  residence  that  they  do  not  return  there  during  the 
intervals  of  labour,  and  who  are  not  employed  during  more 
than  forty  hours  in  any  week,  an  interval  of  not  less  than  eight 
hours  shall  be  allowed  between  each  period  of  employment  : 
(2.)  The  period  of  each  eniplo3'ment  shall  be  deemed  to  begin  at  the 
time  of  leaving  the  surface,  and  to  end  at  the  time  of  retunnng 
to  the  surface  : 
(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday  night, 
antl  to  end  at  midnight  on  the  succeeding  Saturday  night. 

6.  The  owner  or  agent  of  every  mine  to  which  this  Act  applies  shall    Eeo-ister  to 
keep  in  the  office  at  the  mine,  or  in  the  princi[)al  office  of  the  mine  be-    he  kept  by 
longing  to  the  same  owner  in  the  district  in  which  the  mine  is  situated,    owner,  &c. 
a  register,  and  shall  cause  to  be  entered  in  such  register  the  name,  age,    of  hoys  and 
residence,  and  date  of  first  employment  of  all  boys  of  the  age  of  twelve    niale'youa"- 
and  under  the  age  of  thirteen  years,  and  of  all  male  young  persons  of  the    persons  em- 
age  of  thirteen  and  under  the  age  of  sixteen  years  who  are  em])loyed  in    ployed  in 
the  mine  below  ground,  and  of  all  women,  young  persons,  and  children    mines, 
employed  above  ground  in  connexion  with  a  mine,  and  shall  jn'oduce  such 

register  to  any  inspector  under  this  Act  at  the  mine  at  all  reasonable 
times  when  required  by  him,  and  allow  him  to  inspect  and  ccjpy  the  same. 
The  immediate  employer  of  every  boy  or  male  young  person  of  the 
ages  aforesaid,  other  than  the  owner  or  agent  of  the  mine,  before  he 
causes  such  boy  or  male  young  person  to  be  in  any  mine  to  which  this 
Act  applies  below  ground,  shall  report  to  the  owner  or  agent  of  such 
mine,  or  some  person  appointed  by  such  owner  or  agent,  that  he  is  about 
to  employ  him  in  such  mine. 

7.  Where  there  is  a  shaft,  inclined  plnne,  or  level  in  any  mine  to  which 
this  Act  applies,  whether  for  the  purpose  of  an  entrance  to  such  mine  or 
of  a  communication  from  one  i)ai-t  to  another  part  of  such  mine,  and 
persons  are  taken  up.  down,  or  along  such  shaft,  plnne,  or  level  by  means 
of  any  engine,  windlass,  or  gin,  driven  or  worked  by  steam  or  any 
mechanical  power,  or  by  an  animal  or  by  manual  labour,  a  person  shall 
not  be  allowed  to  have  charge  of  such  engine,  windlass,  or  gin,  or  of  any 
part  of  the  machinery,  ropes,  chains,  or  tackle  connected  therewith, 
unless  he  is  a  male  of  at  least  eighteen  years  of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal  the  person 
under  whose  direction  the  driver  of  the  animal  acts  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  person  in  charge  of  the 
engine,  windlass,  or  gin,  but  such  driver  shall  not  be  under  twelve  years 
of  age. 

8.  If  any  person  contravenes  or  fails  to  comply  with  any  provision  of   Penalty  for 
this  Act  with  respect  to  the  employment  of  women,  girls,  young  persons,    eniploymeut 
or  boys,  or  to  the  register  of  or  report  respecting  boys  and  male  young   of  persons 
persons,  or  to  the  employment  of  persons  about  any  engine,  windlass,  or   contrary  to 
gin,  he  shall  be  guilty  of  an  offence  against  this  Act  ;  and  in  case  of  anj'   this  Act. 
such  contravention  or  non-compliance  by  any  person  whomsoever  in  the 

case  of  any  mine,  the  owner  antl  agent  of  such  mine  shall  each  be  guilty 
of  an  offence  against  this  Act,  unless  he  i)roves  that  he  had  taken  all 
reasonable  means  liy  publishing  and  to  the  best  of  his  power  enforcing 
the  provisions  of  this  Act  to  prevent  such  contravention  or  non- 
compliance (A). 

(/()  Compare  sect.  50  of  the  Coal  Mines  Eegulation  Act,  1887,  post. 


As  to  em- 
ployment of 
young  persons 
under  eighteen 
in  connection 
with  engines. 
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:^5  ii-  nr.  Vut.  c.  77. 


If  it  appear  that  a  boy  or  young  person  or  a  pci-son  cmployc<l  alx)ut  an 
cn,i;ino,  winillns.s,  or  j;in,  wuM'ni|ili>ye<l  on  the  representation  of  liis  parent 
or  gimnlian  tluit  he  was  of  that  ajfe  at  wliieh  his  oniiiloynient  would  not 
be  in  contravention  of  tliis  Act,  and  under  the  belief  in  gootl  faith  that 
he  was  of  that  n^v,  tiie  owner  or  agent  of  the  mine  and  the  immediate 
employer  shall  be  cxemptetl  from  any  penalty,  and  the  parent  or 
guardian  shall,  for  such  niisrcpix'sentatiun,  be  deeme<l  guilty  of  an 
otfeuce  against  this  Act. 

Prohibition  of         '•'■  No  wages  shall  be  paid  to  any  person  employed  in  or  about  any 
payment  of  mine  to  whieh  this  Act  applies    at    or    within  any  public  house,  beer 

wages  at  shop,  or  place  for  the  sale  of    any  spirits,  wine,  beer,  cyder,   or  other 

public  housec.      spirituous  or  fermented  liquor,  or  other  house  of  entertainment,  or  any 
4c.  iitHce.  garden,    or   place  belonging  or  contiguous  thereto,  or  occupied 

therewith  (i). 

Every  person  who  contravenes  or  fails  to  comply  with,  or  permits  any 
person  to  contravene  <>r  fail  to  comply  with,  this  section  shall  l>e  guilty 
of  an  offence  against  this  Act,  and  in  the  event  of  any  sucii  contravention 
or  non-compliance  in  the  case  of  any  mine  by  anj'  j)ers(in  whomsoever 
the  owner  and  agent  of  such  mine  shall  each  \k'  guilty  of  an  offence 
against  this  Act.  uidess  he  prove  that  lie  had  taken  all  reasonable  means 
by  publishing  and  to  the  best  of  his  jmwer  enforcing  the  provisions  of 
this  section  to  prevent  such  contravention  or  non-compliance. 

lli'tuntx.  \oticrx.  iinil  Ahdiidoniiii'iit. 

[Srrt.   10    was    rrpcdled    and    tirir    j>rorixioiiJ<    /tiihjitifi<tril    hy   the 
MotaUifvroiiK  Xtinm  Urgnldtion  Art,  1H7."),  pont.^ 
Notice  of  ll-  ^Vtipre  in  or  about  any  mine  to  which  this  Act  applies,  whether 

accidents  in  above  t>r  lielow  ground,  either — 

mines  to  be  ('■)  1"'**"^  "*^  1'^*-'  t^'"  '"^''y  personal  injury  to  any  person  employed  in  or 

gent  to  about   the  mine   occurs    by    rciison   of   any   explosion   of  gas, 

inspector.  powder,  or  of  uny  steam  boiler  ;  or 

(2.)  loss  of  life  or  any  .«erious  |)ersoi)al  injury  to  any  jierson  employetl 
in  or  about  the  mine  occui-s  liy  ri-ason  of  any  accident  whatever, 
the  owner  or  agent  of  the  mine  shall,  within  tweiity-four  hoiirs  next 
after  thcex|)losion  or  accident,  send  notice  in  writing  of  the  exiilosion  or 
accident  and  f)f  the  loss  of  life  or  personal  injury  occa-'ioneil  thereby  to 
the  insjK'ctor  of  the  district  on  behalf  of  a  Secretary  of  State,  and  shall 
specify  in  such  notice  the  character  of  the  explosion  or  accident,  and  the 
number  of  pei-sfuis  killed  and  injure<l  respectively. 

Where  any  pei-sonal  injury,  of  which  notice  is  recjuired  to  Ijc  sent 
undi-r  this  section,  results  in  the  death  of  the  jwrson  injured,  notice  in 
writing  of  the  death  shall  be  sent  to  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  Slate  within  twent^'-four  hours  after  such  dcatii 
comes  to  the  knowli'<lge  of  the  owner  or  agent, 

Kvery  owner  or  agent  who  fails  to  jiet  in  coniplianee  with  this  section 
shall  Ih-  guilty  of  an  otTeiiee  against  this  Act. 
Notice  of  12.   In  any  of  thi'  following  ca.ses,  namely, 

opening  and  (1)  Where  any  working  is  commenced  for  the  ptirpose  of  opening  n 

anandnnnient  new  shaft  for  any  mine  to  which  tliis  Act  applies  ; 

of  mine  to  (2.)  Where  a  shaft  of  any  mini!  to  which  this  Act  applies  is  abandoned 

be  giren  to  or  the  working  thereof  diseontinued  ; 

inspector.  (•'•)  Where   the   working  of  a  shaft   of  any  mine  to  which  this  Act 

applies  is  rei'oninienced  after  any  abandonnirnt   or  discontinu- 
ance for  a  pericMl  exceeding  two  months  ;  or, 


(i)  Compare  upct.  11  of  the  Coal  Mines  Regulation  Act,  1887, /h)«<;  and 
the  Payment  of  Wages  in  Public  Houmk  I'roliiiiition  Art.  188.'},  pu»t. 
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(4.)  Where  aii}^  change  occurs  in  the  name  of,  or  in  the  name  of  tiie 
owner  or  agent  of,  a  mine  to  which  this  Act  applies,  or  in  the 
officers  of  any  incorporated  coinpaiiy  whicli  is  the  owner  of  a 
mine  to  which  tliis  Act  apjilies  ; 
the  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the  inspector 
of  the  district  within  two  months  after  such  commencement,  abandon- 
ment, discontinuance,  recommencement,  or  change,  and  if  such  notice  is 
not  given,  the  owner  or  agent  shall  be  guilty  of  an  offence  against  this 
Act. 

Provided  that — 

(1.)  This  section  shall  apply  only  to  any  working  or  mine  in  which 
more  than  twelve  persons  are  ordinarily  employed  l;elow 
ground  ;  and 
(2.)  In  the  case  of  a  i)artnersbip  working  a  mine  within  the 
stannaries  of  Devon  and  Cornwall,  if  notice  of  every  change 
in  the  purser  of  tlie  })artnership  is  sent  as  required  by  this 
section,  notice  of  a  change  in  the  members  of  such  partnership 
need  not  be  sent  in  jjursuauce  of  this  section. 

13.  Where  any  mine  to  which  this  Act  applies  is  abandoned  or  the    J'encing  of 
working  thereof  discontinued,  at  whatever  time  such  abandonment  or    abandoned 
discontinuance   occurred,  the   owner  thereof,  and   every   other  person    miue. 
interested  (,;)   in  the  minerals  of  the  mine,  shall  cause  the  top  of  the 

shaft  and  any  side  entrance  from  the  surface  to  be  and   to  be  kept 
.securely  fenced  [k)  for  the  prevention  of  accidents. 
Provided  that — 

(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the  mine 
shall,  as  between  him  and  any  other  person  interested  in  the 
minerals  of  the  mine,  be  liable  to  carry  into  effect  this  section, 
and  to  pay  any  costs  incurred  by  any  other  person  interested 
in  the  minerals  of  the  mine  in  carrying   this   section   into 
effect : 
(2.)  Where  such  abandonment  or  discontinuance  has  occurred  in 
the  case  of  a  mine  before  the  passing  of  this  Act,  this  section 
shall  apply  only  to  such  shaft  or  side  entrance  of  the  mine  as 
is  situate  within  fifty  yards  of  any  highway,  road,  footpath, 
or  place  of  public  resort  or  in  open  or  unenclosed  land,  or  not 
being   situate  as  aforesaid,  is  required   by   an  inspector  in 
writing  to   be   fenced,   on   the  ground  that   it   is  specially 
dangerous : 
(3.)  Nothing   in  this   section  shall  exempt  any   person   from  any 
liability  under  any  other  Act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section  he  shall  be 
guilty  of  an  offence  against  this  Act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  this 
section,  and  is  within  fifty  yards  of  any  highway,  road,  footpath,  or  place 
of  public  resort,  or  is  in  open  or  unenclosed  land,  or  is  required  by  an 
inspector  as  aforesaid  to  be  fenced,  shall  be  deemed  to  be  a  nuisance 
within  the  meaning  of  section  eight  of  the  Nuisances  Removal  Act  for 
England,  185.5,  as  amended  and  extended  by  the  Sanitary  Act,  1866  (^). 

14.  Where  any  mine  to  which  this  Act  applies  in  which  more  than    Plans  of 
twelve  persons  have  ordinarily  been  employed  below  ground  is  aban-    abandoned 
doned,  the  owner  of  such  mine  at  the  time  of  the  abandonment  shall,    mines  to  be 
within  three  months  after  such  abandonment,  send  to  a  Secretary  of    sent  to  Secre- 
State  an  accurate  plan,  on  a  scale  of  not  less  than  a  scale  of  two  chains    tary  of  State, 
to  one  inch,  or  on  such  other  scale  as  the  plan  last  used  in  the  mine  is 


{j)  See  Evans  v.  Zad>/  Mostun,   2  C.  P.  D.  547 ;  Arkwright  v.  Emux, 
•49  L.  J.,  M.  C.  82  ;   Stokes  v.  Arkicright,  77  L.  T.  Eep.  400. 
[k)  Foster  v.  Owen,  62  L.  J.,  M.  C.  7. 
{T)  Repealed;  see  now  Public  Health  Act,  1875,  ss.  91  and  313. 


558 


!i,")  vV  ;i(i  \'kt.  f.  77 


Appointment 
of  inspectors 
of  mine«. 


I  •is(|n:ililU'n- 
tion  of  persons 
as  inspeetors. 


Powers  of 
inspectors. 


.V.itiii'  t«.  Ic 
piven  Ity 
injipectors  of 

CftU.'e«  of 

rlanger  not 


constnu'tctl  on,  showing;  tlic  IhuiikIiuIos  of  I  lie  workings  of  such  mine  U|> 
to  tlio  time  of  the  iihantionment,  witli  the  view  of  its  Ik'Iii^j  preservetl 
under  the  care  of  the  Swretary  of  State;  but  no  person  other  tluin  an 
inspector  shall  beat  lilKMty  to  inspect  or  to  copy  such  plan  within  ten 
years  of  its  receipt  by  the  Secretary  of  State  without  the  license  of  such 
Socri'tary  of  State. 

Every  |H.'rson  who  fails  to  comply  with  this  section  shall  be  guilty  of 
an  offence  a^^inst  this  Act. 

Iilji/irctioil. 

15.  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit  persons 
to  IxMUspectorsof  mines  to  which  tiiis  Act  a|)plies,  and  iussif,'n  them  their 
ihities,  anil  may  award  them  such  salaries  as  the  t'ommissioners  of  her 
Majesty's  Treasury  may  api>rove,  and  may  remove  such  inspectors. 

Notice  of  tlic  appointment  of  every  such  inspector  .shall  be  published 
in  the  I^ondon  (iazette. 

Any  such  inspector  is  referre<l  to  in  this  Act  as  an  inspector,  and  the 
in.spcctor  of  a  district  means  the  inspector  who  is  for  the  time  being 
a.ssipne<l  to  the  district  or  portion  of  the  Unite<l  Kingdom  with  reference 
to  which  the  term  is  used. 

Any  pcrs<in  ai)pointc<l  or  actiiij:  as  ins])Cctor  under  the  Coal  Mines 
Rcf.'uiation  .Act,  lS72(/«),  if  directed  by  a  .Secretary  of  State  to  act  as  an 
inspector  under  this  Act,  may  so  act  ami  shall  be  deemed  to  be  aa 
inspector  under  tliis  .\ct. 

It).  Any  person  who  practises  or  acts  or  is  a  partner  of  any  person  who 
practises  or  acts  a.s  a  land  agent  or  mining  engineer,  or  as  a  manager, 
viewer,  agent,  or  valuer  of  mines,  or  arbitrator  in  any  differences  arising 
between  owners,  agents,  or  managers  of  mines,  or  is  otherwise  employed 
in  or  about  any  mine  (whetliersuch  mine  is  one  to  wiiidi  this  Act  ajtplias 
or  not),  shall  not  act  as  an  inspector  of  mines  under  this  Act. 

17.  .\n  inspector  under  tliis  Act  .shall  have  jiower  to  do  all  or  any  of 
the  following  things  ;  namely, 

(1.)  To  make  sudi  examination  and  inrpiiry  as  may  be  necc.s,sary  to 
ascertain  whether  the  provisions  of  this  Act  relating  to  matters 
aljove  ground  or  IhjIow  ground  are  complie<l  with  in  the  ca.sc  of 
any  mine  to  which  this  Act  ajiplies  : 
(2.)  To  enter,  inspect  and  examine  any  mine  to  which  this  .Vet  applies, 
and  every  part  thereof,  at  all  reasonable  times,  by  day  and  night, 
but  .so  as  not  to  impwle  or  obstruct  the  working  of  the  said 
mine  : 
(3.)  To  examine  into  and  make  impiiry  respecting  the  state  and  con- 
dition of  any  mine  to  which  this  Act  applies,  or  any  jmrt  thereof, 
and  the  ventilation  of  the  mine,  and  thesutlieiency  of  thes|>ccial 
rules  (if  any)  for  the  time  being  in  force  in  the  mine,  an<l  all 
matters  ami  things  connected  with  or  relating  to  the  safety  of 
the  persons  employetl  in  or  about  the  mine  or  any  mine  con- 
tiguous thereto  : 
(4.)  To  exercise  such  other  powers  as  may  Ijc  neces-sary  for  carrying 

this  Act  into  effe<'t. 
Every  person  who  wilfully  olwtructs  any  inspe<-tor  in  the  execution  of 
his  duty  under  this  Act.  and  every  owner  and  agent  of  a  mine  who  refu.ses 
or  neglects  to  furnish  to  the  inspector  the  means  luTcssjiry  for  making 
any  entry,  inspection,  examination,  or  inipiiry  under  this  Act  in  relation 
to  such  mine,  shall  be  guilty  of  an  f>lTeiiee  against  liiis  Act. 

1«.  If  in  any  respe<:t  (which  is  not  providi-d  iig:iinst  by  any  express 
provision  of  this  Act,  or  by  any  special  rule)  any  insjiector  timl  any  mine 
to  which  this  Act  ajiplies,  or  any  part  thereof,  or  any  matter,  thing,  or 
practice  in  or  connecti-d  with  any  such  mine,  to  b<' dangerous  or  defective, 
M)  as  in  his  opinion  tothreat«'n  or  teml  to  the  Ixulily  injury  of  any  person, 

(m)  8c«  sect.  83  of  the  Coal  Mines  Regulation  Act,  l8S7,poil. 
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such  inspector  may  give  notice  in  writing  thereof  to  tlie  owner  or  agent    provifled  for 
of  the  mine,  and  .sliall  state  in  such  notice  the  particuhirs  in  which  he    by  the  rules, 
considers  such  mine,  or  any  part  thereof,  or  any  matter,  thing,  or  prac- 
tice, to  be  dangerous  or  defective,  and  require  the  same  to  be  remedied  ; 
and  unless  the  same  be  fortlnvith  remeiUcd,  the  inspector  shall  also  report 
the  same  to  a  Secretary  of  State. 

If  tlie  ownei'  or  agent  of  the  mine  objects  to  remedy  the  matter  com- 
plained of  in  the  notice,  he  may,  within  twenty  days  after  the  recei[)t  of 
such  notice,  send  his  objection  in  writing,  stating  the  grounds  thereof,  to 
a  Secretary  of  State  ;  and  thereupon  the  matter  shall  be  determined  by 
arbitrati(m  in  manner  i)rovided  by  this  Act ;  and  the  date  of  the  receipt 
of  such  objection  shall  be  deemed  to  be  the  date  of  the  reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  rccjuisition  of  the 
notice,  where  no  objection  is  sent  within  the  time  aforesaid,  or  with  the 
award  made  on  arl)itratioH,  within  twenty  days  after  the  expiration  of  the 
time  for  objection  or  the  time  of  making  of  the  award  (as  tlie  case  may  be), 
he  shall  be  guilty  of  an  offence  against  this  Act,  and  the  notice  and  award 
shall  respectively  be  deemed  to  be  written  notice  of  such  ofJence. 

Provided  that  the  court,  if  satisfied  that  the  owner  or  agent  has  taken 
active  measuresfor  complying  with  the  notice  or  award,  but  has  not,  with 
reasonable  diligence,  been  able  to  complete  the  works,  may  adjourn  any 
proceedings  taken  before  them  for  punishing  such  offence  ;  and,  if  the 
works  are  completed  within  a  reasonable  time,  no  penalt}^  shall  be 
inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  such  acts 
as  may  be  necessary  to  comply  with  the  provisions  of  this  section,  or  be 
liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing  such  acts. 

19.  The  owner  or  agent  of  every  mine  to  which  this  Act  applies  shall    Plans  of  mines 
keep  in  the  office  at  the  mine,  or  in  the  principal  office  of  the  mines    to  be  kept, 
belonging  to  the  same  owner  in  the  district  in  which  the  mine  is  situated. 

an  accurate  plan  of  the  workings  of  such  mine,  showing  the  workings  uj) 
to  at  least  six  months  previously,  other  than  workings  which  were  last 
discontinued  at  a  date  more  than  twelve  months  before  the  commence- 
ment of  this  Act. 

The  owner  or  agent  of  the  mine  shall  produce  to  an  inspector  under  tliis 
Act,  at  one  of  the  aforesaid  offices,  such  plan,  and  shall,  if  requested  by 
the  inspector,  mark  on  such  plan  the  progress  of  the  workings  of  the 
mine  up  to  the  time  of  such  production,  and  shall  allow  the  inspector 
to  examine  the  same. 

If  the  owner  or  agent  of  any  mine  fails  to  keep  such  plan  as  is 
prescribed  by  this  section,  or  wilfully  refuses  to  produce  or  allow  to  be 
examined  such  plan,  or  wilfully  withholds  any  portion  of  any  plan,  or 
conceals  any  part  of  the  workings  of  his  mine,  or  produces  an  imperfect 
or  inaccurate  plan,  unless  he  shows  that  he  was  ignorant  of  such  conceal- 
ment, imperfection,  or  inaccuracy,  he  shall  be  guiltj'-of  an  offence  against 
this  Act ;  and  further,  the  inspector  may,  by  notice  in  writing  (whether  a 
penalty  for  such  offence  has  or  has  not  been  inflicted),  require  the  owner 
or  agent  to  cause  an  accurate  plan,  such  as  is  prescribed  by  this  section, 
to  be  made  within  a  reasonable  time  at  the  expense  of  the  owner  of  the 
mine,  on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch,  or  on 
such  other  scale  as  the  jilan  used  in  the  mine  is  constructed  on. 

If  the  owner  or  agent  fail  within  twenty  days,  or  such  further  time  as 
may  be  shown  to  be  necessary,  after  the  requisition  of  the  inspector,  to 
make  or  cause  to  be  made  such  plan,  he  shall  be  guilty  of  an  offence 
against  this  Act. 

Provided  that  this  section  shall  apply  only  to  a  mine  to  which  this 
Act  applies,  and  in  which  more  than  twelve  persons  are  ordinarily 
employed  below  ground. 

20.  Every  inspector  under  this  Act  shall  make  an  annual  report  of    Inspector  to 
his  proceedings  during  the  preceding  year  to  a  Secretary  of  State,  which    make  an 
report  shall  be  laid  before  both  Houses  of  Parliament.  annual  report 
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ami  speciiil  A  Secretary  of  State  may  at  any  time  direct  an  inspector  to  make  a 

report  when  special  rejKirt  with  respect  to  any  accident  in  a  mine  to  which  this  Act 

ilinrted.  applies,  which  accident  has  caused  loss  of  life  or  personal  injury  to  any 

person,  and  in  such  case  shall  cause  such  report  to  be  made  public  at 

such  time  and  in  such  manner  as  lie  thinks  cxpctlient. 

Arhiti'ii/ion. 

I*rovisions  ns  21.  With    respect    to    arbitrations    under   this     Act,    the    following 

to  arbitrations,    provisions  shall  have  ctTect  : 

(1.)  The  parties  to  the  arbitration  are  in  this  action  deemed  to  be  the 
owner  (ir  ajjent  of  the  niine  on  the  one  hand,  and  an  inspector 
of  mines  on  Ixdialf  of  the  Secretary  of  State  on  the  other  : 

(2.)  Each  of  the  parties  to  tlie  arbitratidii  may,  within  twenty-one 
days  after  tlie  date  of  llie  reforcnce,  appoint  an  arbitrator  : 

(3.)  No  j)crsoM  shall  act  as  arl>itrator  or  umpire  under  this  Act  who  is 
employed  in  or  in  the  mana;,'ement  of  or  is  interested  in  the 
mine  to  which  the  arbitration  relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
wiitinj,',  and  notice  of  the  appointment  shall  be  forthwith  sent 
to  the  other  party  to  tiie  arbitration,  and  shall  not  be  revoked 
without  tlie  consent  of  such  other  party  : 

(5.)  The  death,  removal,  or  other  chan,i,'e  in  any  of  the  parties  to 
tlie  arbitration  shall  not  affect  the  proceedings  under  this 
section  : 

(I).)  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to 
appoint  an  arbitrator,  the  arbitrator  appointeil  by  the  other 
|)arty  may  proceed  to  hear  and  determine  the  matter  in 
(lifTerence,  and  in  such  ca.se  the  award  of  the  single  arbitrator 
sh.ill  be  final : 

(7.)  If  before  an  award  has  Ijeen  made  any  arbitrator  ajipointed  by 
cither  party  die  or  become  incapable  to  act,  or  for  fourteen 
<lays  refuse  or  neglect  to  act,  the  i)aity  by  whom  such  arbitrator 
wa.s  appointed  may  appoint  some  other  person  to  act  in  his 
place  ;  and  if  he  fail  to  do  so  within  fourteen  days  after  notice 
in  writing  from  the  other  party  for  that  purpose,  the  remaining 
arbitrator  may  proceed  to  hear  and  determine  the  matters  in 
difference,  and  in  such  case  the  award  of  such  single  arbitrator 
shall  be  tinal. 

(8.)  In  either  of  the  foregoing  ca.ses,  where  an  arbitrator  is  empowered 
to  act  singly,  upon  one  of  the  parties  failing  to  appoint,  the 
jiarty  so  failing  may,  before  the  single  arbitrator  has  actually 
proceeded  in  the  arl)itnit ion,  appoint  an  arbitrator,  who  shall 
then  act  as  if  no  failure  had  been  made. 

(y.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  hist  of  them  was  appointc<l  or 
within  such  extended  lime  (if  any)  as  may  liave  been  a|)pointed 
for  Ih.it  purpose  by  Ixith  arbitrators  und<'r  their  hands,  the 
matter  in  difference  shall  In;  determined  by  the  umpire 
a|ipointed  a.s  hereiu.'ifter  mentione<l  : 
(10.)  The  arbitraloi-s,  iK'fore  they  enter  upon  the  matters  referred  to 
them,  shall  ajtpoint  by  writing  iinder  their  hands  an  umpire 
to  decide  on  jxiints  on  which  they  may  differ  : 
(11.)  If  the  umpire  die  or  l)eeome  incajiable  to  act  before  he  h.as  ma<le 
his  aw.'ird,  or  refuses  to  make  his  awjird  witliin  a  rciusonable 
lime  after  the  matter  has  Ik-cii  l>roughf  within  his  cognizance, 
the  persons  or  person  who  ajipointed  such  umpire  shall  forth- 
with apjviint  another  umpire  in  his  place  : 
(12.)  If  the  arlfitrators  fail  or  refu.sc,  or  for  seven  d.ays  after  the  request 
of  either  party  to  neglect  to  appoint  an  umpire,  then  on  the 
application  of  either  party  an  umjiirc  shall  l)e  appointed  by  the 
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chairman  of  the  general  or  (jnaiter  sessions  of  tlie  peace  within 
the  jurisdiction  of  whicli  tlie  mine  is  situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  liim 
shall  be  final  : 

(H.)  If  a  sinjj^le  arljitrator  fail  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  paity  who 
appointed  him  may  appoint  another  arbitrator  to  act  in  his  place  : 

(15.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may  examine 
the  parties  and  their  witnesses  on  oath  ;  they  may  also  consult 
any  counsel,  ent;:ineer,  or  scientific  person  wlioni  they  may 
think  it  expedient  to  consult  : 

(IG.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for 
his  services,  shall  be  fixed  by  the  Secretary  of  State,  and. 
togetlier  with  the  costs  of  the  arbitration  and  award,  shall  be 
paid  by  the  parties  or  one  of  them  according  as  tlie  award  maj' 
direct.  Such  costs  may  be  taxed  by  a  master  of  one  of  the 
superior  courts,  who,  on  the  written  application  of  either  of  the 
parties  shall  ascertain  and  certify  the  proper  amount  of  such 
costs.  The  amount,  if  any,  payable  by  the  Secretary  of  State, 
shall  be  paid  as  part  of  the  expenses  of  inspectors  under  this 
Act.  The  amount,  if  any,  payable  by  the  owner  or  agent  may, 
in  the  event  of  non-i)ayment,  be  recovered  in  the  same  manner 
as  penalties  under  this  Act  : 

fI7.)  Every  person  who  is  appointed  an  arbitrator  or  umpire  under 
this  section  shall  be  a  practical  mining  engineer  or  a  per.son 
accustomed  to  the  working  of  mines  ;  but  when  an  award  has 
been  made  under  this  section,  the  arbitrator  or  umpire  who 
made  the  same  shall  be  deemed  to  have  been  duly  qualified  as 
provided  by  this  section. 


Coro)iers. 

22.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons  whose    Provisions  as 
ilcath  may  have  been  caused  by  explosions  or  accidents  in   mines  to    to  coroners' 
which  this  Act  applies,  the  following  provisions  shall  have  effect :  inquests  on 

(1.)   Where  a  coroner   holds  an  inciuest  upon  a  body  of  any  person    deaths  from 
whose   death   may   have   been   caused    ])y    any    explosion    or    accidents  in 
accident,  of  which  notice  is  required  by  this  Act  to  be  given  to    mines, 
the  inspector  of   the  district,  the  coroner  shall  adjourn  such 
inquest  unless  an  inspector,  or  some  person   on   behalf    of   a 
Secretary  of  State,  is  present  to  watch  the  proceedings  : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned  inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evitlence  to 
identify  the  body,  and  may  order  the  interment  thereof  : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of  more 
than  one  person,  and  the  coroner  has  sent  to  the  inspector  of 
the  district  notice  of  the  time  and  place  of  holding  the  inquest 
not  less  than  forty-eight  hours  before  the  time  of  holding  the 
same,  it  shall  not  be  imperative  on  him  to  adjourn  such  inquest 
in  pursuance  of  this  section,  if  the  majority  of  the  jury  think  it 
unnecessary  so  to  adjovrrn  ; 

(n.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to  examine 
any  witness,  subject  nevertheless  to  the  order  of  the  coroner  : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector  is 
not  present  of  any  neglect  as  having  caused  or  contributed  to 
the  explosion  or  accident,  or  of  any  defect  in  or  about  the  mine 
appearing  to  the  coroner  or  jury  to  require  a  remed}',  the 
coroner  shall  send  to  the  inspector  of  the  district  notice  in 
writing  of  such  neglect  or  default  : 
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(7.)  Any  person  liavinjx  a  personal  interest  in  or  cniplove«l  in  or  in  tlic 
niana;;eiMent  of  tlie  mine  in  which  the  ex|>l(>sion  or  accident 
iH-eurreil.  shall  not  iiO(|ualilie<i  to  serve  on  the  jury  enipannelieil 
on  the  ini|iiest  ;  and  it  sliall  be  the  ihity  of  the  conslaMe  or 
other  otKcer  not  to  suimnon  any  i)ei-son  (lisi|ualitiiHl  under  this 
jirovision,  and  it  shall  he  theilutyof  the  coroner  not  to  allow 
any  such  person  to  he  sworn  or  to  sit  on  the  jur)'. 
Every  j)erson  who  fails  to  eoinjily  with  the  provisions  of  this  section 
shall  \)c  guilty  of  nn  otTcnee  au'ainst  this  Act. 

rAHT  II.— UULKS. 
(icHcral  lliili-K. 

(ieiieral  rules :  23.  The  followin<j  jreneral  rules  shall,  so  far  as  may  1)0  reasonably 
practicable  («),  be  ol)served  in  every  mine  to  which  this  Act  applies  : 

Vcntihitiriii.  (I.)  An  adeipiate   amount   of    ventilation   shall    be    constantly    pro- 

duced («)  in  every  mine  to  such  an  extent  that  the  shafts, 
winzes,  sumps,  levels,  underjjround  stables,  and  working  jdace- 
of  such  mine,  and  the  travelling  roads  to  and  from  such  working 
l)laces.  shall  be  in  a  tit  state  fi>r  working  and  passing  therein. 

(;im|)«W(hr  ;2.)  (Junpowder  or  other  explosive  or  intlanimable  substance  shall  oidy 

and  blasting.  be  uscl  underground  in  the  mine  as  follows  (d)  : 

(a)  It  shall  not  l)e  stored  in  the  mine  : 

(b)  It  shall  not  be  taki-n  into  the  mine,  except   in  .1  casc(y' 

or  canister  containing  not  more  than  four  pounds  : 
(e)  A  workman  shall  not  have  in  use  at  one  time  in  any  one 
place  n\ore  than  one  of  such  cases  or  canisters  : 

(d)  Iti  charging  holes  for  blasting,  except   in  mines  cxcepte<l 

from  the  o|)eration  of  this  section  by  the  Secretary  of 
State,  an  iron  or  steel  pricker  shall  not  be  used,  and  a 
l)erson  shall  not  have  in  his  possession  in  the  nunc 
uiulerground  any  iron  or  stwl  jiricker,  and  an  irtm  or 
steel  tamping  rod  or  stemmer  shall  not  be  use<I  for 
ramming  either  the  wadding  or  the  first  part  of  the 
tamping  or  stemming  on  the  j)owder  : 

(e)  A  charge  of  |)owder  which   has  missed  fire  shall  not  1k> 

unriunmcd. 
M;in  li'>l"-  (■^•)  E^t-'iy  underground   plane  on  which  jiersons  travel,  which  is  self- 

in  •.•■lt-:ii  till"  ticting.   or   worked    by    an    engine,   windlass,  or  gin,  shall    Ik- 

it  •  rijriii'      "  provided  (if  exceeding  thirty  yards  in  length)  with  .''omc  proper 

.,]  ,11, .  means  of  signalling  between  the  stop])ing  places  and  the  ends 

of  the  plane,  and  shall  In-  ])rovide<l  in  every  ca.se,  at  intervals  of 
not    more   than    twenty   yards,    with    suflieient   man-holes  for 
1  daces  of  refuge. 
Simret  in  ('•)  Every    road  fin    which  persons    travel    underground,   where    the 

horse  roads.  pHnluce  of  the  mini'  in  transit  exceeds  ten  tons  in  any  one  hour 

over  any  pari  thereof,  and  where  the  load  is  drawn  by  a  h<»rsc 
or  other  animal,  shall  be  provide<l.  at  intervals  of  not  more  than 
oni!  hundred  yards,  with  sutVicicnt  spaces  for  places  of  refuge, 
each  of  which  sjiaces  shall  be  of  sutlicient  hnigth.  ;»n<l  of  at  least 
three  fc't  in  width  Iwtween  the  waggons  running  on  the  tram- 
road  and  the  side  of  the  ro.id  ;  and  the  SSi'cretary  of  State  may. 
if   he   sec   fit,   re<|uirc   the    inspector  to  certify   whether   the 


(/i)  Sec  sect.  40  of  the  Coal  Mines  Rcyirulation  Act.  18R7,  }}oil,  p.  618. 

(o)  For  slate  minen  nn  exemption  from  this  nde  may  he  ol)tninc<l ;  see  the 
Sintc  Mines  ajunpowdir    .\rt,  1HS2,  /*.«/,  p.  .')•».'). 

(p)    This  (iocs  Il"t   nw  liiil.    :.  hill  11  uv  ,    ilii  .,  li.ii'  :     J'nfl,,-  V.  lJij)htCyi  Shilf  ('•<., 

18Q.  B.  D.  428. 
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produce  of  the  mine  in  transit  on  the  road  aforesaid  docs  or 
does  not  ordinarily  exceed  the  weight  as  aforesaid. 

(").)  Every  man-hole  and  sijace  for  a  place  of  refuge  shall  be  constantly 
kept  clear,  and  no  person  shall  place  anything  in  a  niaiidiole  or 
such  s\r,ice  so  as  to  prevent  access  thereto. 

(G.)  The  top  of  every  shaft  which  was  opened  bcfoi-e  the  commence- 
ment of  the  actual  working  for  the  time  being  of  the  mine,  and 
lias  not  been  used  during  such  actual  working  shall,  if  so 
required  in  writing  by  the  inspector  of  tiie  district,  be  securely 
fenced,  and  the  top  of  every  other  shaft  which  for  the  time 
being  is  out  of  use,  or  used  only  as  an  air  sliaft,  shall  be  securely 
fenced. 

(7.)  The  top  and  uU  entrances  between  the  top  and  bottom  of  every 
working  or  piunping  shaft  sliall  l)e  i)roporly  fenced,  but  this 
shall  not  be  taken  to  forbi<l  tiie  temporary  removal  of  the  fence 
for  the  j)urpose  of  repairs  or  other  operations  if  proper 
precautions  are  used. 

(S.)  Where  the  natural  strata  are  not  safe,  every  working  or  jjumping 
shaft  shall  be  securely  eased,  lined  or  otherwise  made  secure. 

(9.)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  descent  of 
persons  by  ladders  or  a  man-engine,  and  another  portion  of  the 
same  shaft  is  used  for  raising  the  material  gotten  in  the  mine, 
the  first-mentioned  portion  shall  be  cased  or  otherwise  securelj' 
fenced  off  from  the  last-mentioned  portion. 

(10.)  Every  working  shaf t  (y)  in  which  persons  are  raised  shall,  if 
exceeding  fifty  yards  in  depth,  and  not  exempted  in  writing  by 
the  inspector  of  the  district,  be  provided  with  guides  and  some 
proper  means  of  communicating  distinct  and  definite  signals 
from  the  bottom  of  the  shaft  and  from  every  entrance  for  the 
time  being  in  work  between  the  surface  and  the  bottom  of  the 
shaft  to  the  surface,  and  from  the  surface  to  the  bottom  of  the 
shaft  and  to  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft. 

(11.)  A  sufficient  cover  overhead  [shall  be  used  when  lowering  or 
raising  persons  in  every  working  shaft,  except  where  it  is 
worked  by  a  windlass,  or  where  the  person  is  employed  about 
the  pump  or  some  work  of  repair  in  the  shaft,  or  where  a 
written  exemption  is  given  by  the  inspector  of  the  district. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  raising 
persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  c]rain  attached  to  the  cage  or  load. 

(13.)  There  shall  be  on  the  drum  of  every  machine  used  for  lowering 
or  raising  persons  such  flanges  or  horns,  and  also  if  the  drum  is 
conical,  such  other  appliances,  as  may  be  sufficient  to  prevent 
the  rope  from  slipping. 

(14.)  There  shall  be  attached  to  everj'  machine  worked  by  steam, 
water  or  mechanical  power,  and  used  for  lowering  or  raising 
persons,  an  adequate  break,  and  also  a  proper  indicator  (in 
addition  to  any  mark  on  the  rope)  which  shows  to  the  person 
who  works  the  machine  the  position  of  the  cage  or  load  in  the 
shaft. 

(15.)  A  ladder  permanently  used  for  the  ascent  or  descent  of  persons 
in  the  mine  shall  not  be  fixed  in  a  vertical  or  overhanging 
position,  and  shall  be  inclined  at  the  most  convenient  angle 
wdiich  the  space  in  which  the  ladder  is  fixed  allows,  and  every 
such  ladder  shall  have  substantial  platforms  at  intervals  of  not 
more  than  twenty  yards. 

(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in  the  mine 
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below  gnmiKl.  siirticient  noconmuxlntion  shall  l>o  provided  al>ove 
ground  near  the  |)riii(-i|>al  entrance  of  tlie  mine,  and  not  in  the 
engine-house  or  boiler-liouse,  for  enablini^  the  peixms  employeil 
in  the  mine  to  ronveniently  dry  and  chanj^'e  their  dresses. 
Feutiu"  ('"•)  Kvery  tiy-wheel   and   all   exposed  and  dangerous   parts   of   the 

nuichiucrv.  machinery  used   in   or  alj»>ut    the   mine  shall  be  and  l>e  kept 

seeurely  f»'n<"ed. 
Guuees  to  (18.)  Every  steam  Iniiler  shall  be  providetl  witii  a  proper  steam  jr""K^' 

boilers  and  ""'^  water  piu;,'e,  to   show  resi)cetiv<'ly  the  pressure  of  steam 

Njfetv  valve.  """1  ''^"^  height  of  water  in  the  Iwiler,  an»l  with  n  proper  safety 

vnlve. 

^Vilf^ll  (I'J-)  ^*f  person  sliall  wilfully  danmge.  or  without   proper  authority 

dama^'e.  remove  or   render   useless,   any   feneing.  casing,  lining,  guide, 

means  of  signalling,   signal,  cover,  chain.  Mange,  horn,  break, 

indicator,    ladder,    platform,   steam  gauge,  water  g:iuge,  safety 

valve,  or  other  appliance   or   thing   provided    in  any  mine  in 

compliance  with  this  Act. 

Every  i)erson  who  c<mtravenes  or  does  mU  comi)ly  with  any  of  the 

general  rules  in  this  section  shall  be  guilty  of  an  ofTcnce  aganisl  this  Act. 

and  in  the  event  of  any  contravention  of  or  non-compliance  with  any  of 

the  said  g'eneral  rules  in  the  case  of  any  mine  to  which  this  Act  applies, 

by  any  |)ei-son  whomsoever,  lx;ing  proved,  tlie  owner  and  agent  of  such 

mine  shall  each  be  guilty  of  an  offence  against  this  .Act.  uidess  he  jiroves 

that  he  had  taken  all  reasonable  means  l)y  publisliing  and  to  the  best  of 

iiis  power  enforcing  the  said  ndcs  as  regulations  for  tlic  \vorl<ii)'_'  of  the 

mine  to  prevent  such  contravention  or  non-compliance. 

Spci'iiil  RiilfK. 

8ntcial  lult-.  24.  The  owner  or  agent  of  any  mine  to  which  this  Act  applies  may,  if 

he  think  tit.  transmit  to  the  inspector  of  the  district,  for  ajiproval  by  a 
."secretary  of  State,  rules  (referred  to  in  this  .Vet  as  special  rules)  for  the 
conduct  and  g^uidance  of  the  persons  acting  in  the  management  of  such 
mine  or  employed  in  or  ab<iut  the  same,  so  as  to  prevent  dangerous 
acci<lent8,  and  to  provide  for  the  safety  and  proper  discipline  of  the 
persons  employed  in  or  about  the  mine,  and  such  si)eeial  rules,  when 
L-stablished.  shall  l)e  signetl  by  the  inspector  who  is  inspector  of  th<' 
ilistrict  at  the  time  such  rules  are  established,  and  shall  W  observed  in 
and  al)out  every  such  mine  in  the  same  manner  as  if  they  were  enactc<i 
in  this  Act. 

If  any  person  who  is  bound  to  observe  the  sjiccial  rules  established  for 
any  mine  acts  in  contiavention  of  or  fails  to  comply  with  any  of  such 
special  rules,  he  sh.ill  be  guilty  of  an  offence  against  this  Act,  and  also 
the  owner  an<l  agent  of  such  mint;  shall  each  Ik;  guilty  of  an  offence 
against  this  .\et,  unless  he  prov»'s  that  he  liad  taken  all  re!Ls<iiialile  means 
bj'  |»ublishing  and  to  the  l^ast  of  his  power  enforcing  the  saiil  rules  as 
regulations  for  the  working  of  the  mine  to  prevent  such  contravention  or 
non-cf)m|>liance. 
Estahlislinirnt  26.  The  projMised  special  rules,  together  with  a  printed  notice  specifying 
lit  upecinl  •'"*•  any  objirt ion  to  such   rules  on   the  ground  of  anything  contained 

rules.  thenrin   or   omitted    therefrom    may   Ik-   sent     by    any    of    the   i)er8ons 

emplo)'ed  in  the  mine  to  tlie  inspector  f>f  the  <Iistrict.  at  his  .address, 
stated  in  such  notice,  shall,  dining  not  less  than  two  w(;eks  iK-fore  such 
rules  are  transmitl«-«l  to  the  inspector,  Ix'  posted  up  in  like  maiuier  as  is 
provide«l  in  this  Act  reH|)ecting  the  ])ubliealion  of  s|)eeial  rules  for  the 
information  of  j)cis<)ns  employed  in  the  mine,  and  a  cerlilicate  that  such 
rules  and  notirc  have  been  posted  up  shall  l)C  sent  to  the  inspector  with 
the  rules  signed  by  the  person  sending  the  same. 

If  the  rules  are  iifit  objected  to  by  the  Secretary  of  State  within  forty 
days  after  their  receipt  by  the  inspector  they  shall  Ix-  e^^tablished. 

If  the  owner  or  agent  makes  any  false  statement  with  respect  to  the 
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posting  up  of  the  rules  iiiul  notices  he  shall  be  guilty  of  an  offence  against 
this  Act. 

26.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  special    Secretary  of 
rules  so  transmit teil,  or  any  of  them,  <lo  not  sufficiently  provide  for  the    State  may 
prevention  of  dangerous  accidents  in  the  mine,  or  for  the  safety  of  the    object  tf; 
persons  employed  in  or  about  the  mine,  or  are  unreasonable,  he  may,    special  riilos. 
within  forty  days  after  the  rules  are  received  by  tlie  inspector,  object  to 

the  rules,  and  propose  to  tlie  owner  or  agent  in  writing  any  modifications 
in  the  rules  by  way  either  of  omission,  alteration,  substitution,  or 
addition. 

If  the  owner  or  agent  do  not,  within  twenty  days  after  the  modifications 
proposed  by  tlie  Secretary  of  State  are  received  by  liim,  object  in  writing 
to  them,  tlie  proposed  special  rules,  with  sucli  modifications,  shall  be 
established. 

If  the  owner  or  agent  sends  his  objection  in  writing  within  the  said 
twenty  days  to  the  Secretary  of  State,  the  matter  shall  be  referred  to 
arbitration,  and  the  date  of  the  receipt  of  such  objection  by  the  Secretarj"- 
of  State  shall  be  deemed  to  be  the  date  of  the  reference,  and  the  rules 
shall  be  established  as  settled  by  an  award  on  arbitration, 

27.  After  special  rules  are  established  under  tliis  Act  in  any  mine,  the    Amendment 
owner  or  agent  of  sucli  mine  may  from  time  to  time  i)roi)Ose  in  w'riting    of  special 
to  the  inspector  of  the  district  for  the  approval  of  a  Secretarj'  of  State    rules. 

any  amendment  of  such  rules  or  any  new  special  rules,  and  the  provisions 
t)f  this  Act  with  respect  to  the  original  special  rules  shall  apply  to  all 
.such  amendments  and  new  rules  in  like  manner,  as  near  as  may  be,  as 
they  apply  to  the  original  rules, 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to  the 
owner  or  agent  of  a  mine  in  which  there  are  no  special  rules,  any 
special  rules,  and  to  the  owner  or  agent  of  a  mine  in  which  there  are 
.special  rules,  any  new  special  rules,  or  any  amendment  to  such  special 
rules,  and  the  provisions  of  this  Act  with  respect  to  a  proposal  of  tha 
.Secretary  of  State  for  modifying  the  special  rules  transmitted  by  the 
owner  or  agent  of  a  mine  shall  apply  to  all  such  proposed  special  rules, 
new  special  rules,  and  amendments  in  like  manner,  as  near  as  may  be,  as 
they  apply  to  such  proposal, 

28.  For  the  purpose  of  making  known  the  special  rules  (if  any)  and    Pablicatiou 
the  provisions  of  tliis  Act  to  all  persons  employed  in  and  about  each  mine    of  rules. 

to  which  this  Act  applies,  an  abstract  of  the  Act  supplied,  on  the  applica- 
tion of  the  owner  or  agent  of  the  mine,  by  the  inspector  of  the  district  on 
behalf  of  a  Secretarj^  of  State,  and  an  entire  co[)y  of  the  special  rules  (if 
any)  shall  be  published  as  follows  : 

(1,)  The  owner  or  agcjit  of  such  mine  shall  cause  such  abstract  and 

rules  (if  any),  with  the  name  and  address  of  the  inspector  of  the 

district,  and  the  name  of  the  owner  or  agent  appended  thereto, 

to  be  posted  up  in  legible  characters,  in  some  conspicuous  place 

at  or  near  the  mine,  where  they  may  be  conveniently  read  by 

the  persons  employed  ;  and  so  often  as  the  same  become  defaced, 

obliterated,  or  destroyed,  shall  cause  them  to  be  renewed  with 

all  reasonable  despatch  : 

(2.)  The  owner  or  agent  shall  supply  a  jtrintcd  copy  of  the  abstract 

and  the  special  rules  (if  any)  gratis  to  each  person  employed  in 

or  about  the  mine  who  applies  for  such  copy  at  the  office  at 

which  the  persons  immediately  employed    by    such   owner  or 

agent  are  paid  : 

(3.)  Every  copy  of   the  special  rules  shall  be  kept  distinct  from  any 

rules  which  de[)encl  only  on  the  contract  between  the  employer 

and  employed. 

If  any  owner  or  agent  fail  to  act  in  compliance  with  this  section  ho 

shall  be  guilty  of  an  offence  against  this  Act,  but  the  owner  shall  not 

be  deemed  guilty  if  he  prove  that  he  has  taken  all  reasonable  means,  by 

enforcing  the  observance  of  this  section,  to  prevent  such  non-compliance. 


o6(; 
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riiiii.-liini  lit  29.  Every  person  who  jmlls  di>wii,  injures,  or  defaces  any  propose<l 

lor  (It'iaeiiii:         sptvial    rules,    notice,   abstmet,    or   special    rules    when   jxistetl   up    in 

iiotiirs.  pursuance  of  the  provisions  of  this  Act  with  ivspcct  to  spei-ial  rules,  or 

any  notice  jMisted  up  in  piinjuauee  of  the  special  rules,  shall  be  guilty  t>f 

an  otTence  ajniinst  tiiis  Act. 

(  fiiilied  lupv  30.  An  inspi>ctor  under  this  Act  shall.  v>hen  re<[ui red,  certify  n  copy 

of  ,-|)«rial  rules    whicii  is  shown  to  his  sjitisfaction  to  be  a  true  copy  of  any  special  rules 

to  ite  evidiiue.    which  for  the  time  Ix'in;:  are   establishe«l  under    this  Act  in  any  mine, 

and  a  copy  so   certitied  shall   be  evidence  (but  not  to  the  exclusion  of 

other  prtK>f)  of  sucli  special   ruk's  and  of  the  fact   that    tliey  arc  liuly 

establiehol  under  this  Act.  and  have  lx;cn  sijjrned  by  the  inspector. 


iVnalty  lor 
offences 

niTHUst  Alt. 


Iniprisoniiunt 
t.-r  wilful 
iKfrlctt 
t  inlan^erint^ 
lite  or  liinti. 
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31.  Every  person  employed  in  or  about  a  mine,  otiier  than  an  owner  or 
ai^ent.  who  is  i^uilty  of  any  act  or  omission  whicii  in  tiie  case  of  an  owner 
or  ayent  would  be  an  otfence  against  this  Act,  shall  bcilecine<l  to  be  guilty 
of  an  offence  ai^'ainst  tiiis  Act. 

Every  person  wlio  is  guilty  of  an  offence  against  tiiis  Act  shall  be  lial>iLr 
tn  a  |)enalty  not  exceeding,  if  lie  is  an  owner  or  agent,  twenty  pounds, 
and  if  he  is  any  other  person  two  pounds,  for  each  offence  :  aiul  if  an  in- 
spector has  given  written  notice  of  any  such  offence,  to  a  further  penalty 
not  exceeding  one  pound  for  every  day  after  such  notice  that  such  offence 
continues  to  be  cnnimitted. 

32.  Where  a  pei-son  wiio  is  an  owner  or  agent  or  a  i)Ci'son  cmi)loj'od  iii 
iir  alMiut  a  mine  isf,Miilty  of  any  offence  agjiinst  this  Act  which,  in  the 
opinion  of  tlie  court  that  tries  the  case,  is  one  wiiicii  was  reasonably  cal- 
culated to  eiitianger  the  safety  of  tiie  persons  cniployt-d  in  or  alx)ut  the 
mine,  or  to  cause  serious  i>ersonal  injury  to  any  of  such  persons,  or  to 
cause  a  dangerous  accident,  anil  was  committed  wilfully  by  the  personal 
act.  personal  default,  or  |)crsonal  negligence  of  the  pei-son  accused,  such 
person  shall  be  liable,  if  the  court  is  of  opinion  that  a  pecuniary  penalty 
will  not  meet  the  circumstances  of  the  case,  to  imprisonment,  with  or 
witiiout  hard  lalxtur.  for  a  perioil  not  exceeding  three  months. 

If  any  pci"son  feel  aggrieved  by  ;niy  conviction  m.ide  by  a  court  of 
-uinmary  jurisdiction  on  determining  any  iiifoiination  umlcr  this  Act, by 
wliich  conviction  imprisonment  is  adjudu'cd  in  pursuance  of  this  section, 
.>r  by  which  conviction  the  sum  adjudgcil  to  l>c  paid  amounts  to  or 
exceeds  half  the  maximum  penalty,  the  person  so  aggrieved  may  appeal 
therefrom,  subject  to  ilie  conditions  and  regulations  following  : 

(1.)  The  appciil  sliali  l>e  made  to  the  next  court  of  ^'cneral  or  quarter 
sessions.  [  The  rrxt  nf  tli'mxiih-Hrrtiini.tiiiil  tiih-i<rr($.  \^1),  (3),(4)///w/ 
(.">),  wrrr  rrpnilril  hij  47  .S'"  4M    Viit.  r.  13. J 
I'rovidcd  that  in  Scotland — 
(1.)  This  sc«"tion  shall  not  apply  to  any  conviction  made  by  a  sheriff  : 
(2.)  The  term  ■•entering  into  a  recof^nii/.ance  In-fore  a  justice  of   the 
|»ence"  shall  mean  liinling  caution  with  tlie  clerk  of  the  ju.sticc» 
of  the  peace  to  the  sjitisfaction  of  a  justice  of  the  peace  ;  and 
the  term  "reeotriiizanci  "  shall  mean  ;i  Inuid  of  caution  : 
(3.)  It  shall  Ik!  competent  to  any  person  empowcrol  to  ajipcnl  Ijy  this 
section,  to  appeal  again-'t  a  conviction  by  a  sheriff  to  the  next 
circuit  court  ;  or  where  there  arc  no  circuit  courts  to  the  High 
Court  of  Justiciary  at   Edinburgh,  in  tin;  manner  prescribed  by 
such  of  the  provisifnis  of  the  Act  of  the  twentieth  year  of  the 
icign  of  King  (ieorge  the  Second,  chapter  forly-thrcc.  and  any 
Acts  amending  the  same,  as  relate  to  appeals  in  inatlcrscriniinril, 
and  by  and  uiulcr  the  ndi"<,  limitations,  conditions,  anil  restric- 
tions contninal  in  the  said  ])T<ivi-i.)ii-. 
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33.  All  offences  and  penalties  under  this  Act,  and  all  money  and  costs 
by  this  Act  directed  to  be  recoverctl  as  penalties,  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary  Jurisdiction  Acts  before 
a  court  of  summary  jurisdiction. 

The  "Court  of  Summary  Juristliction,"  when  hearing  and  determining 
an  information  or  complaint,  shall  be  constituted — 

(a)  In  England,  either  of  two  or  more  justices  of  the  peace  in 

petty  sessions  sitting  at  a  place  appointed  for  holding  petty 
sessions,  or  of  some  magistrate  or  officer  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace  and  sitting  alone  or 
with  others  at  some  court  or  other  place  appointed  for  the 
administration  of  justice  ;  or 

(b)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting  as 

judges  in  a  justice  of  the  peace  court,  or  of  the  sheriff  or 
some  other  magistrate  or  officer  for  the  time  being  em- 
powered by  law  to  do  alone  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace,  and  sitting  alone  or 
with  others  at  some  court  or  other  place  appointed  for  the 
administration  of  justice  ;  or 

(c)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of 

one  of  the  divisional  justices  of  that  district  sitting  at  a 
police  court  within  the  distiict  ;  and  elsewhere  of  two  or 
more  justices  of  the  peace  sitting  in  pettj'  sessions  at  a  place 
appointed  for  holding  petty  sessions. 

34.  In  every  part  of  the  United  Kingdom  the  following  provisions 
shall  have  effect  : 

1.  Any  complaint  or  information  made  or  laid  in  pursuance  of  this  Act 
shall  be  made  or  laid  within  three  months  from  the  time  when 
the  matter  of  such  complaint  or  information  respectively  arose  : 
[Sub-sects.  2  and  3  were  repealed  btj  47  Si'  -tS  Viet.  e.  43.] 

4.  The  owner  or  agent  may,  if  he  think  fit-,  be  sworn  and  examined 

as  an  ordinary  witness  in  the  case  where  he  is  charged  in 
respect  of  any  contravention  or  non-compliance  by  another 
person  : 

5,  The  court  shall,  if  required  by  either  party,  cause  minutes  of  the 

evidence  to  be  taken  and  preserved. 

35.  No  prosecution  shall  be  instituted  against  the  owner  or  agent  of  a 
mine  to  which  this  .Act  applies  for  any  offence  underfills  Act  which  can 
be  i)rosecuted  before  a  court  of  summary  jurisdiction,  except  by  an 
inspector  (/•).  or  with  the  consent  in  writing  of  a  Secretary  of  State  ;  and 
iu  the  case  of  any  offence  of  which  the  owner  or  agent  of  a  mine  is  not 
guilty,  if  he  proves  that  he  had  taken  all  reasonable  means  to  prevent  the 
commission  thereof,  an  inspector  shall  not  institute  any  prosecution 
against  such  owner  or  agent,  if  satisfied  that  he  had  taken  such  reasonable 
means  as  aforesaid. 

36.  In  Scotland  the  following  provisions  shall  have  effect  : 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the  court  of 
summary  jurisdiction  under  this  Act  are  hereby  conferred  on  that 
court : 

(2.)  Every  person  found  liable  under  this  Act  in  any  penalty,  or  to  pay 
any  money  or  costs  bj"^  this  Act  directed  to  be  recovered  as 
penalties,  shall  be  liable  in  default  of  immaliafe  payment  to  be 
imprisoned  for  a  term  not  exceeding  three  months,  and  the  con- 
viction and  warrant  may  be  in  the  form  of  Ko.  3  of  Schedule  K. 
of  the  Summary  Procedure  Act,  18G4. 

37.  Nothing  in  this  Act  shall  prevent  any  person  from  being  indicted  or 
liable  under  any  other  Act,  or  otherwise  to  any  other  or  higher  penalty  or 

{)■)  An  information  in  the  name  of  an  inspector  may  be  laid  by  an  agent 
duly  authorized  by  him  in  that  behalf:  Foster  v.  Fijfc,  (1896)  2  Q.  B.  104. 
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I)enalties,  kc. 
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Persons  not  to 
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twice  for  the 
same  offence. 


r)68  35  &  3G  YicT.  c.  77. 

punishment  llian  is  inovidoii  for  any  oflFt'nce  by  tliis  Act,  6o  that  no 
piTson  Ih.'  |n^lish«^l  twice  for  tlie  sjiinc  olTenoc. 

If  the  oonrt  Ix-foi-e  whom  n  person  is  cliar^ed  with  an  oflcnce  under  this 
.Vet  think  tliat  procei-dinp^ou^'ht  to  Ik*  taken  apjiinst  such  person  for  such 
i>ffence  under  any  other  Act  or  otherwise,  the  court  may  adjourn  the  case 
to  cnahU'  such  |irocee<liiij,'s  to  Ix"  takeji. 
Applicatiou  ^^'  ^^  here  a  penalty  is  imposed  under  this  Act  for  ncfjlcctinp  to  send  a 

"I  i>enalties.  notice  of  any  exph)sion  or  arciilent  or  for  any  offence  against  this  Act 
wliieh  lias  occasioned  loss  of  life  or  personal  injury,  the  Secretary  of  State 
may  (if  he  think  lit)  direct  such  penalty  to  \x  paid  to  or  distribute<l 
amonp  the  persons  injure»l.  and  the  relatives  of  any  jwrsons  whose  death 
may  have  Imh-u  occasioned  by  such  explosion,  accident,  or  offence,  or 
amonj;  some  of  them  : 
Provide*!  that — 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to  occa- 
sion tiic explosion  or  acci<lrnt.  and  did  not  commit  and  were  not 
parties  to  comniittinfi  the  offence  : 
(2.)  The  fact  of  such  i)ayment  or  distribution  shall  not  in  anyway 
affect  or  be  receivable  as  evidence  in  any  lepal  proceeiliiifj;  rela- 
tive to  or  cfinsoqucntial  on  such  explosion,  acciilent,  or  offence  : 
Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  Act  shall  Ix- 
paid  into  the  rcceijit  of  her  Majestys  Excheiiuer,  and  shall  be  carrietl  to 
the  Consolidated  Fund. 

In  Ireland  all  jienaltics  imi)Oscd  and  rccoverc<l  under  this  Act  shall  be 
ap|)lie<l  in  manner  directed  by  the  Fines  Act  (Ireland).  ISol.and  any  Act 
amendin;^  the  same. 

J/isrrllan/'oiix. 

.\'  to  question  39.  If  any  question  arises  whether  a  mine  is  a  mine  to  which  this  Act 
wiiether  mine  or  the  Coal  Mines  Ile^'ulation  Act.  1S72  (*).  applies,  such  question  shall 
is  a  mine  Ix;  referre<l  to  a  Secretary  of  State,  whose  decision  there<in  shall  be  final, 

miller  thi*  .Vet.        40.  All  notices  ntider  this  Act  shall  be  in  writini:  or  print,  or  j>artly  in 
\i>tices  ninv         ^^ritinir  and  partly  in  print,  and  all  iintices  and  documents  requiretl  by 
iif  ser\e(l  iiv        ''"''^  •'^'^  '"  '"''  *'<^''^''^'''  '"'  **<^"^  ^'y  ""'  '"'  '*"  i'l^'I'ector  or  Secretary  of  Stati- 
.  •  may  be  either  delivereil  pei-sonally.  or  seived  and  sent   by  i)Ost.  by  a  piv- 

'       ■  |»aid  letter,  and  if  served  <ir  sent  by  post  shall  l>e  deemetl  to  have  bet>n 

served  and  received  respectively  at  the  time  when  the  letter  containinj: 
the  same  would  be  delivered  in  the  ordinary  course  of  post  ;  and  in 
proving'  such  service  or  sending,  it  shall  Ih"  sutlicient  to  j)rove  that  the 
letter  containinpthe  notice  was  properly  addressed  and  put  into  the  post. 
liitcrprt  t  ifKii  41.  In  this  Act.  uidiss  the  context  otherwise  requires. — 
"it  term-.  I  he  term  "  mine  "  (/)  intludes  every  shaft  in  the  course  of  Ix'iufj  sunk, 

and  every  level  and  inclined  plane  in  the  course  of  iK'ing  driven  for 
ronunencinjr  or  openinj.'  any  mine,  i>r  for  searchini;  for  or  proving 
minerals,  and  all  the  shafts,  levels,  planes,  works,  machinery,  tram- 
ways, and  sidings,  Ixith  below  ground  and  alxtve  ground,  in  and 
.ndj.acent  to  a  mine,  and  any  such  shaft.  level,  and  inclined  plane, 
and  belonging  to  tlie  mine  : 
The  term  "shaft  "  includes  pit  : 
The  term  "plan"  includes  ji  map  and  section,  and  a  correct  copy  or 

fra<Mng  of  any  origin.al  plan  as  so  defined  : 
The  term  "  owner  "('/)  when  use<l  in  relation  to  any  mine  mcanH  any 
person  or  body  cor|K)ratc  who  ih  the  innnetliatc  proprietor,  or  Icfuu-e. 

U)  See  M!ct.  83  of  the  Cml  MitJPH  Regiilation  Art,  iaS7,  jmitt,  p.  G32. 

(/)  See  di-ct.  3,  antr,  aiul  "erf.  7'>  <>f  the  Coal  Mini"*  Kfgulntion  Act,  1S87, 
fiftff,  p.  030.  rnd«T  the  Workmen's  Coinpcnwition  .Vet,  1N1I7,  rmployment  in 
••lasting  rnekn  for  a  roiid  to  a  new  njine  wa*  ln'ld  to  he  emplovmcut  on,  in,  or 
alHiiit  n  mine:   Kllmon  v.  /,itnf/tini,  IS  Tiinrs  I,.  Ui'p.  -IS. 

(ii)  Sec  note  to  sect.  13,  nntr,  nn«l  compare  the  definition  in  sect.  IH  of  the 
<'oaI  MincM  Ucgulation  Act,  18M7,  j>otf,  p.  G30. 
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or  occupier  of  any  mine,  or  of  any  part  thereof,  and  docs  not  include 
a  person  or  body  corpuiate  who  merely  receives  a  royalty,  rent,  oi' 
fine  from  a  mine,  or  is  merely  the  ])roprietor  of  a  mine  subject  to  any 
lease,  grant,  or  license  for  the  working   thereof,  or  is  merely  the 
owner  of  the  soil  and  not  interested  in  the  minerals  of  the  mines  : 
The  term  "  agent "   wlien  used  in   relation  to   any  mine  means  any 
perscm  having,  on  behalf  of  the  owner,  care  or  direction  of  anj'  mine, 
or  of  any  i)art  thereof  : 
[T/te  deff>iifio)i  of  ^^  Srcrrftiry  of  State''  wan  repeated  ly  the  Statute 
Law  Eerixion  Aet,  18US  ;  and  the  definition  of  ■'  Suniniavy  Jurisdic- 
tion Acts"  ira.s-  rrj/ealed  by  the  Statute  Law  Rcrisioii  (.Vy.  2)  Act. 
1893.] 
The  term  "  Court  of  Summar}'  Jurisdiction  "  means. — 

In   England  and  Ireland  [dep'nitiou  repealed   by  the  Statute  Lav 

Eerhiou  Act,  1S!»8]. 
In  Scotland,  any  justice  or  justices  of  the  peace,  slieriff,  or  other 
magistrate,  to  the  proceedings  before  whom  for  the  trial  or  prose- 
cution of  any  offence,  or  for  the  recovery  of  any  penalty  under  any 
Act  of  Parliament,  the  provisions  of  the  Summary  Jurisdiction 
Acts  may  be  applied. 

42.  In  the  aiiplication  of  this  Act  to  Scotland — 

(1.)  The  term  "chairman  of  quarter  sessions"  means  the  sheriff  of 
the  county  : 

(2.)  The  term  ''sheriff"'  includes  "sheriff  substitute"  : 

(H.)  The  Queen's  and  Lord  Treasurer's  Remembrancer  shall  perform  the 
duties  of  a  master  of  one  of  the  superior  courts  under  this  Act  : 

(4.)  Notices  of  explosions,  accidents,  and  loss  of  life,  or  personal  injury 
shall  be  deemed  to  be  sent  to  the  inspector  of  the  district  on 
behalf  of  the  Lord  Advocate  : 

(."j.)  Section  sixteen  of  "Tlie  Public  Health  (Scotland)  Act,  ISfi?,"' 
shall  be  substituted  for  •'  section  eight  of  the  Nuisances  Removal 
Act  for  England,  185,"),"  as  amended  and  extended  by  the  Sani- 
tary Act,  I8"6tj. 

43.  This  Act  shall  apjily  to  the  Isle  of  Man,  with  the  following  modi- 
fications : 

(1.)  The  terra  '-chairman  M  (piarter  sessions"  means  the  governor, 
lieutenant-governor,  or  clei)uty-govcrnor  of  tiie  said  isle  for  the 
time  being : 
(2.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a  master  of  one 

of  the  superior  courts  under  this  Act  : 

(3.)  The  law  of  the  said  isle  as  to  the  abatement  or  removal  of  nuisances 

affecting  the  health  of  her  Majesty's  subjects  shall  be  substituted 

for  section  eight  of  '•  The  Nuisances  Removal  Act  for  England, 

1855,"  as  amended  and  extended  by  '•  The  Sanitaiy  Act,  1866." 

[Sect.  44  ica.>t  rejiealed  by  the  Statute  Law  Berision  (i\o.  2)  Act,  1893. 

and  xect.  45  and  the  schedule  therein  referred  to  tiere  rejiealed  bij 

the  Statute  Law  lledxion  Aet,  \%%%'\ 
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THE  HOSIERY  MANUFACTURE  (WAGES)  ACT,  1874. 

37  &  08  Vict.  c.  48. 

An  Art  to  provide  for  the  imyment  of  War/e.i  /n'fhout  Sioppar/es 
in  the  Hosiery  Manvfaciure.  {x).  [oOth  July,  1874.] 

"Whereas  (//)  a  custom  has  prevailed  among  the  employers  of  artificers  in 
the  hosiery  manufacture  of   letting  out  frames  and  machinery  to   the 

(.!•)  And  see  the  Truck  Act,  1831,  unte. 

(t/)  This  preamble  was  repealed  by  the  Statute  Law  Revision  (No.  2)  Act,  1893. 


THE    HOSIERY    MANUFACTinE    ^WACJEs)    ACT,    ISjl. 


Wugis  to  he 
|mitl  witliout 
auy  ^tollpu;^ls 
whattvtr. 

Contrails  to 

stop  Wll^l-S 
iiml  lor  trunie 
n-iita  illtj,'al. 

IVuiilty  iiir 
biirpiininj;  ti> 
deduct  niid 
for  diiimtiii^ 
from  wnscs. 

I'tnalty  lor 
tisiu^  IraiiH* 
othir\vi«"  thau 
for  till"  jiiir- 
pose  for  whiih 
same  lent. 


No  action  to 
\k  allowed 
in  rej>|)e(  t  of 
any  such 
)lu^gainill^'. 

Xot  to  ])reveut 
the  recovery 
by  employer 
of  any  debt 
due  to  him 
from  artificer. 

Definition  of 
term*. 


artificers  employed  by  them,  nm\  it  is  desirable  to  prohibit  such  Icttinjr 
(if  frames  and  machinery,  and  the  stoppnjj'e  of  wages  forframe  rentsan«l 
charjres  in  the  hosiery  manufacture  : 
lie  it  enacto«l  by,  iVc,  iVc,  as  follows  : 

1.  In  all  contracts  for  wapes  the  full  and  entire  amount  of  all  wages 
the  earnings  of  labour  in  the  hosiery  manufacture  shall  be  actually  and 
pt^itively  made  payable  in  net.  in  the  current  coin  of  the  realm,  and  not 
otherwise,  without  any  deduction  or  stoppage  of  any  description  what- 
ever, save  and  except  for  bad  an<l  disputed  workmanship. 

2.  All  contracts  to  stop  wages,  and  all  contracts  for  frame  rents  and 
charges,  bet  wc«ii  employer  and  artiticci-s,  shall  be  ami  are  hereby  declare<l 
to  be  illegal,  null  and  void. 

3.  If  any  employer  shall  bargain  to  dwluct  (;),  or  shall  deduct,  directly 
or  indirectly,  from  the  wages  of  any  artificer  in  his  employ  any  part  of 
^uch  wages  for  fi-.imc  rent  and  standing  or  other  charges,  or  shall  refuse 
or  neglect  to  pay  the  same  or  any  jiart  thereof  in  the  current  coin  of  the 
realm,  he  shall  forfeit  a  sum  of  five  pounds  for  every  ofTenec,  to  be 
rcci>vcrtHl  by  the  said  artificer  or  any  other  i>ei's<jn  suing  for  the  sjimeiii 
the  county  court  in  the  district  where  the  offence  is  conimitteil,  with  full 
costs  of  suit. 

4.  If  any  frame  or  machine  which  shall  have  V)cen  entrusted  to  any 
artificer  or  other  pei"son  by  his  eniploycr  for  the  purpo.sc  of  In'ing  usetl 
in  the  hosiery  manufacture  for  such  employer,  or  in  any  process  incident 
to  such  manufacture,  shall,  whilst  the  same  shall  be  so  entrusted,  Ix- 
worked,  used,  or  employed  withotit  the  consent  in  writing  of  such 
employer  or  other  iicrson  so  entrusting  such  frame  or  machine,  in  the 
manufacture  of  any  gtH)ds  or  articles  whatever  for  any  other  i)ei-son  than 
the  person  by  whom  such  frame  or  machine  shall  have  been  so  entrusted, 
then  and  in  every  such  case  the  artificer  or  other  person  to  whom  the 
same  shall  have  been  so  entrusted  shall  forfeit  and  jiay  the  sum  of  ten 
shillings  for  every  tlay  on  any  part  of  which  any  such  fmnie  or  machine 
shall  have  been  so  worked,  used,  or  employed,  to  be  recovcniblc  by  and 
for  the  Ijcncfit  of  tiie  jierson  who  shall  have  so  entrusted  thcsame.  in  the 
county  court  for  the  distriit  where  the  offence  shall  have  been  oom- 
mitted,  with  full  costs  of  suit. 

6.  No  action,  suit,  or  set-ofT  between  oftiployer  and  artificer  shall  be 
allowed  for  any  <leduction  tjr  stoppage  of  wages,  nor  for  any  contract 
hereby  declare<l  illegid. 

8.  Nothing  in  this  Act  contained  shall  extend  f<i  jirevent  the  recovery 
in  the  ordinary  coui-sc  of  law,  by  suit  bri»ught  or  commcuceil  for  the 
purp«)so.  of  any  debt  due  from  the  artificer  to  the  employer. 

7.  Within  the  meaning  and  for  the  jiurjioses  of  tliis  Act,  all  workmen, 
l.'dxiurei-s,  .-ind  other  jiersoiis  in  any  manner  engaged  in  the  performance 
of  any  em|tloyment  or  operation,  of  what  nature  scH-vcr,  in  or  alMiut  the 
hosiery  manufacture,  shall  be  and  \k'  deemed  "artificers;"  and  within 
the  meaning  and  for  the  purposes  aforesaid,  all  mitstcrs,  foremen, 
manageix,  clerks,  contractoi-s.  sub-con tracioi-a,  middlemen.  ni\d  other 
persons  engaged  in  the  hiring,  emidoyment.  or  superintendence  of  the 
ialK)urof  any  such  artificers  shall  lie  and  be  deemed  to  be  "  employers  ;" 
and,  within  the  meaning  and  for  the  purposes  of  this  Act,  any  nu)ney  or 
other  thing  had  or  contracted  to  In*  jiaid,  delivere<l,  or  given  as  ii 
recompcns*'.  reward,  or  remuneriition  for  any  lalxiur  done  or  to  be  don<'. 
whether  within  a  certain  time  or  to  a  certiiin  amount,  «ir  for  a  time  or 
ff>r  an  amount  uncertain,  shall  be  deemetl  jind  taken  to  Ix;  the  wages  of 
xuch  lalxiur  ;  and.  within  the  meaning  ami  foi-  the  purposes  aforesaid, 
any  agreement,  undcisiandiiig,  device,  contrivance,  coilu'^ion, or  arrange- 
ment whatsoever  on  the  sul)jcct  of  wages,  whether  written  or  oral. 
whether  direct  or  imiircct,  to  which  the   employer  and  artificers  are 


{:)  Deductions  for  fines  for  n1)?»enro  without  permission,  not  within  this 
section:   //'i7/m  v.  Thorj),  L.  U.  10  U.  U.  383. 
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parties  or  are  cassentinj^,  or  by  which  they  arc  actually  bound  to  each 
other,  or  whereby  either  of  them  .shall  have  entleavoured  to  imp(we  an 
obligation  on  the  other  of  them,  shall  be  and  Ije  deemed  a  "  contract." 
[Sf'cf.  8  wax  rcjK'aled  bij  the  Statute  Law  llerUlon  (^Xu.  2)  Act,  1893.] 
9.  This  Act  may  be  cited  for  all  purposes  as  the  Hosiery  Manufacture    Short  title. 
(^  Wages)  Act,  187i. 


THE  METALLIFEROUS  MINES   EEGULATION  ACT, 

1875. 

38  &  39  YiCT.  c.  39. 

All  Act  to  amend  the  provisions  of  the  Metalliferous  Mines 
Regulation  Act,  1872,  with,  respect  to  the  Annual  Jlelurns 
from  Mines.  [19th  July,  1875.] 

Whereas  by  section  ten  of   the  Metalliferous  Mines  llegulation  Act,    3,3  ^^  gg  Yict, 
1872,  the  owner  and  agent  of  every  mine  was  required  to  send  annually    c.  77,  s   10. 
such  return  as  is  mentioned  in  that  section,  and  it  is  expedient  to  make 
further  provision  with  respect  to  such  return  : 
Be  it  therefore  enacted  by,  &;c.,  iScc,  as  follows  : 

1.  The  owner  or  agent  of  every  mine  to  which  the  Metalliferous  Mines    Returns  by 
Eegulation  Act,  1872,  applies  shall,  on  or  before  the  first  day  of  Feb-    owners  and 
ruary  in  every  year,  send  to  the  inspector  of  the  district  on  behalf  of  a    af^ents  of 
Secretary  of  State  a  correct  return,  specifying,  with  respect  to  sucli  mine,    mines, 
for  tlie  year  ending  on  the  preeeiling  thirty-tirst  day  of  December,  the 
ijuantity  in  statute  weight  of  the  mineral  dressed,  and  of  the  undressed 
mineral  which  has  been  sold,  treated,  or  used,  during  that  year,  and  the 
number  of  persons  ordinarily  employed  in  or  about  such  mine,  below 
ground  and  above  ground,  distinguisliing  those  who  are  employetl  below 
ground  and  above  ground,  and  distinguishing  the  different  classes  and 
ages  of  the  persons  so  employed  whose  hours  of  labour  are  regulated  by 
the  Metalliferous  Mines  llegulation  Act,  1872. 

The  return  shall  be  in  such  form  as  may  be  from  time  to  time  pre- 
scribed by  a  Secretary  of  State,  and  the  inspector  of  the  district  on  behalf 
of  a  Secretary  of  State  shall  from  time  to  time,  on  application,  furnish 
forms  for  the  pirrpose  of  such  return. 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with  this  section, 
or  makes  any  return  which  is  to  his  knowledge  false  in  any  particulai'. 
shall  be  guilty  of  an  offence  against  the  Metalliferous  Mines  Kegulation 
Act,  1872. 

Provided  that — 

(1.)  Ill  any  mine  where  not  more  than  twelve  persons  are  emploj'ed 
underground,  the  returns  specifying  the  quantity  of   mineral 
produced  shall  be  made  by  the  barmaster  or  other  local  officer, 
if  any,  em))loyed  to  collect  the  dues  or  royalty  ;  and 
(2.)  Where  there  is  such  a  barmaster  or  other  officer  the  owner  or 
agent  of  such  mine  shall  not  be  required  to  send  any  return 
specifying  the  number  of  i)ersons  employed  in  or  about  such 
mine. 
[Sect.  2  ivax  repealed  hy  the  Statute  L'iw\Rension  {Xo.  2)  Act,  1893.] 
3.  This  Act  shall  be  construed  as  one  with  the  Metalliferous  Mines    Short  title  and 
Regulation  Act,  1872,  and  that  Act  and  this  Act  may  be  cited  together  as    cuustruction. 
the  Metalliferous  Mines  llegulation  Acts.  1872  and  187.5,  and  this  Act  ma\- 
be  cited  separately  as  the  Metalliferous  ]\Iines  Uegulation  Act,  187.'5. 

[_Sect.  4  repealed  sect.  10  of  the  Metallifcroux  Miiux  Rcij ulatlo it 
Act,  1872,  and  was  Itself  repealed  hij  the  Statute  Law  Itcrishut 
Act,  1883.] 


88  .1-  :V.)  Vict.  c.  80. 


Short  title. 


Aincndmint 
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nmspiriu y  in 
trade  disputes 
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Till-:     ('()XS|'li;.\('V     AM)     I'JMTKCTIOX     OF 

riiOrEliTY   ACT,    1875. 

:J8  &  :)«.)  Vict.  c.  80. 

.\)i  Act  fur  fimemlinif  tlip  Low  rehdimj  to  Cotuyyiraci/,  ami  /" 
the  J'nitntion  nf  Proprrti/,  ami  for  oUirr  j)i(rj)osf's. 

[i;)th  August,  187.").] 
Re  it  cnacteil  by,  \c.,  kc,  as  follows  : 

1.  This  Act  may  Ix;  ritcil  as  the  Conspiracy  and  Protection  of  Propcrtv 
Act,  IS?:.. 

[Stit.  '2  inm  rrpndrd  hi/  tli,'  Stiitutr  Luir  Jlni^ioii  (A'd.  2)  Art,  1893.] 

Coiijijnniei/.  and  Protection  of  Property. 

3.  An  au'iccnient  or  combination  by  two  or  more  jicrsons  to  do  or  pro- 
cure to  Ik!  (lone  any  act  in  contcniidafinn  or  furtliciancc  of  a  tmdcdisputi' 
l)ct  ween  employers  and  workmen  (ii')  shall  not  be  indictable  as  a  conspiracy 
if  such  act  committed  by  one  i>erson  would  not  Ik;  i)unishablc  as  a  crime  (A). 

Nothinfj  in  this  section  sliall  exempt  from  puiiislunent  any  persons 
•guilty  of  a  conspiracy  fur  wliidi  a  punishment  is  awarded  by  any  Act  of 
rarliament. 

Nothing  in  this  section  sliall  affect  the  law  relatinji  to  riot,  unlawful 
assembly,  breach  of  the  peace,  or  sedition,  or  any  oEFcnce  against  tlic 
state  or  the  sovereign. 

A  crime  for  the  pui'imses  of  this  section  means  an  offence  punishable 
on  indictment,  or  an  i>ffeiice  which  is  jjunishable  on  siunmary  conviction, 
and  for  the  commission  of  which  the  offender  is  liable  under  the  statute 
making  the  offence  punishable  to  be  imprisoned  either  absolutely  or  at 
the  discretion  of  tiie  court  as  an  alternative  for  some  other  punishment. 

Where  a  person  is  C(iiivicte<l  of  any  such  agreement  or  combination  as 
aforesaid  to  do  or  j.iocure  to  Ikj  done  an  act  wliicli  is  punisliable  only  on 
Mimmary  conviction,  and  is  sciitciicol  to  imprisonment,  tlieiniprisonmenl 
shall  not  exceed  tliree  monllis,  or  such  longer  time,  if  any,  as  may  iiavc 
liecn  j.rescribed  by  the  statute  for  the  i)anishment  of  the  said  act  when 
committed  by  one  person. 

4.  Where  a  iKM>on  employed  by  a  municipal  authority  or  by  any  com- 
pany or  contractor  ujion  whom  is  imposed  by  .Act  of  Parliament  tholuty, 
or  wiio  have  otherwise  assumed  tlic  <hity  of  sujiidying  any  city,  lM>rough. 
town,  or  pi:icc,  or  jiiiy  jiart  tiicrcof,  willi  gas  or  water,  wilfully  ami 
maliciously  breaks  a  contract  of  .service  with  that  authority  or  company 
or  contractor,  knowing  or  iiaving  reasonable  cause  to  believe  that  the 
probable  consc<iuenees  of  his  so  doing,  either  alone  or  in  combination 
witii  others,  will  be  to  deprive  the  inhabitanlsof  that  city,  borough,  town, 
jdace,  or  part,  wholly  or  to  a  great  e.xtcnt  of  their  supply  of  givs  or  water, 
lie  shall  on  conviction  thereof  by  a  court  of  summ:iry  juri-diction  or  on 
indictment  .xs  hcrciiuiftcr  mentioned,  be  liable  either  to  pay  a  penalty  not 
exceeding  twen'v  pouii<ls  or  to  be  imprisoned  for  a  time  not  exceeding 
three  montlis,  witli  or  without  hard  lalxiur. 

Kverysuch  miinicipnl  authority,  company, or  contractor  as  iamcntioncil 
in  thi«  Hcction  shall  cause  to  Jkj  posted  up,  at  the  gasworks  or  waterworks, 

(rt)  This  (•\])n>ssiiiii  ilocs  not  iiu'liidc  n  ilii»piitfl  on  trade  \m\m\  matters 
iH'twwn  workmen  who  arc-  nienihcrs  of  a  trade  union  and  an  eiiiployer  ol  noii- 
tininn  workmen  who  nfiiTs  to  einplny  jueiiihers  of  a  trade  iiiiinii :  Qiinin\ 
/.rtit/inti,  (liMil  j  A.  <'.  I!'.'),  ill  whii  h  it  «»•*  also  held  hy  l,i>rd  M.icniighteu  and 
l,ord  I.indhy  that  thiKsetiion  hasiio  ajiplication  t<>  ci>il  actions,  l)utisconline<i 
<  iifirely  to  eriniinid  proee«'«liiigH. 

(/ij  .Strikes  are  thus  to  a  rertain  extent  legalized  :  T.ord  f  "oleridge,  C  .1.,  in 
tithnon  V.  Lniriion,  (1891)  2  Q.  It.  ')l'}  ;  I.indlev  and  Kav,  1,.  J,I.,  in  L;/onii  v. 
//"iMi/M,  (I8D6)  1  Ch.  811. 
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ivs  the  case  may  be,  belonjring  to  such  authority  or  comijaiiy  or  contractor, 
a  printed  co[)y  of  this  section  in  some  conspicuous  |>lace  where  the  same 
may  be  conveniently  lead  l>y  the  persons  employed,  and  as  often  as  such 
copy  becomes  defaced,  obliterated,  or  destroyed,  shall  cause  it  to  be 
renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor  make  default  in 
comph'intr  with  the  provisions  of  this  section  in  relation  to  such  notice  as 
aforesaid,  they  or  he  shall  incur  on  summary  conviction  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  default  continues, 
and  every  person  who  unlawfully  injures,  defaces,  or  covers  up  any  notice 
so  posted  up  as  aforesaid  in  pursuance  of  this  Act,  shall  be  liable  on 
summary  conviction  to  a  penaltj'  not  exceeding  forty  shillings. 

5.  Where  any  jjerson  wilfully  and  maliciously  breaks  a  contract  of 
service  or  of  hiring,  knowing  or  having  reasonable  cause  to  believe  that 
the  probable  consequences  of  his  so  doing,  either  alone  or  in  combination 
with  others,  will  be  to  endanger  human  life,  or  cause  serious  bodily  injury. 
or  to  expose  valuable  property  whether  real  or  personal  to  destruction  oi- 
serious  injury,  he  shall  on  conviction  thereof  by  a  court  of  summary 
jurisdiction,  or  on  indictment  as  hereinafter  mentioned,  be  liable  either  to 
pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a 
term  not  exceeding  three  months,  with  or  without  hard  labour. 

Jli-irelltoieous. 

6.  Where  a  master,  being  legally  liable  to  provide  for  his  servant  or 
apprentice  necessary  food,  clothing,  medical  aid,  or  lodging,  wilfully  and 
without  lawful  excuse  refuses  or  neglects  to  i)rovide  the  same,  whereby 
the  health  of  the  servant  or  apprentice  is  or  is  likely  to  be  seriously  or 
permanently  injured,  he  shall  on  summary  conviction  (c)  be  liable  either 
to  pay  a  penalty  not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a 
term  not  exceeding  six  months,  with  or  without  hard  labour. 

7.  Every  person  (rZ)  who,  with  a  view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which  such  other  person  has  a  legal 
right  to  do  or  abstain  from  doing,  wrongfully  and  without  legal 
authority, — 

1.  Uses  violence  to  or  intimidates  (<')  such  other  person  or  his  wife  or 

children,  or  injures  his  property  ;  or 

2.  Persistently  follows  (/)  such   other  person  about   from  place  to 

place  ;  or, 

3.  Hides  any  tools,  clothes,  or  other  property  owned  or  used  by  such 

other  person,  or    deprives  him  of    or   hinders   him   in   the   use 
thereof ;  or, 

(c)  See  also  sect.  26  of  the  Offences  against  the  Person  Act,  1861  (24  &  25  Vict, 
c.  100),  mte,  p.  540. 

{d)  Although  sect.  7  probably  arose  out  of  trade  disputes,  it  is  not  confined 
to  trade  disputes  or  to  disputes  between  masters  and  men;  see  Chitty,  L.  J.. 
inZi/oiisv.  WUkins  fl899),  1  Ch.  255;  Farmery.  Wilson,  69  L.  J.',  Q.  B. 
496.  In  Lyons  v.  WUkins,  the  Court  of  Appeal  dealt  with  the  general  effect 
of  this  section. 

(c)  In  Connor  v.  Kent,  Gibson  v.  Zaivson,  Curran  v.  Trelearen,  (1891)  2  Q.  B. 
545,  the  Court  refused  to  attempt  to  define  the  meaning  of  "  intimidation,"  but 
held  that  there  was  no  intimidatiou  in  a  case  where  the  respondent  told  the 
appellant,  a  fellow-workman,  that,  unless  the  appellant  joined  the  respondent's 
trade  union,  the  trade  union  had  decided  to  sti'ike ;  and  the  employer  of  the 
workmen  dismissed  the  appellant  in  order  to  avoid  a  strike :  nor  in  a  case 
where  the  secretaries  of  trade  unions  told  the  respondent  that  if  he  did  not  cease 
ti)  employ  non-union  men,  they  would  call  out  all  the  members  of  their  unions 
employed  by  him,  and  on  his  refusing  to  comply  they  accordingly  called  out  all 
the  union  men  in  his  employ.  The  Court  also  expressed  dissent  from  dicta  in 
11.  V.  Bruitt,  10  Cox,  C.  C.  592.  and  E.  v.  Bunn,  12  Cox,  C.  C.  316. 

(/)   Smith  V.  Thomasson,  62  L.  T.  Eep.  6S. 
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clothing,  &c. 
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otherwise. 


:"{8  v'^-   :5!)   Vict.  i.  SO. 


4.  Watclios   or  lR'sets(7)  the  Iioiim-  or  other  phicc  whore  sueh  other 
jtersttii  resides,  or  works,  or  eurries  on  biisiiu'ss.  or  happens  to  l)e. 
ortlie  npproacli  to  such  house  or  phiee  :  or. 
i").  Follows  >\\ch  other  pei"son  with  two  or   nmre  other  persons  in  a 
liisDrtlerly  inaniier  in  or  tlin)n;:ii  any  street  or  roa»l, 
shall,  on  eonvietion  (//)  tliereof  l>y  a  eourt  of  summary  juristliction.  or  on 
in<lictment  as  hereinafter  mentioned,  be  liable  either  to  pay  a   penaltj- 
not    c.\cee<lin{^   twenty    pounds,  or  to  Ix^    imprisoned    for   a    term    not 
exceedin.L'  thri-o  months,  with  or  without  liard  lalniur. 

Allentlinir  at  or  ne.ar  the  house  or  place  where  a  person  reside.s,  or 
works,  or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place,  in  oiiler  merely  to  obtain  or  communicate  information, 
shall  not  lie  deemed  a  watchinjjor  besettinj?  within  the  meaning  of  tlii> 
section. 
Rodiiction  of  8.  Where  in  any  Act  relating  to  employers  or  workmen  a  pecuniary 

penaltifS.  penalty   is  imposed  in  respect  of  any  otTent-c  under  such  Act,  and  ii" 

power  is  iriven  to  reiluce  such  |ienaliy,  the  justices  or  Court  having' 
juris<liction  in  respect  of  such  otTence  may,  if  tliey  think  it  just  so  to  do. 
imi)Ose  by  way  of  i)enalty  in  res|)ect  of  such  otfence  any  sum  not  less 
than  one  fourth  of  the  penalty  imposed  by  such  Act. 

I^'ijiil  Procreiliiigx. 

I'nwcr  tor  9.  A\'liere  a  person   is  accused  before  a  court  of  summary  jurisdiction 

offender  uu<ler  <if  any  offence  made  punishable  by  this  Act,  and  for  which  a  jienalty 
this  Act  to  he  amountinj.'  to  twenty  poinids.  or  imprisonment,  is  imposed,  the  accuseil 
tried  on  in-  may.  on  appearinir  before  the  court  of  summary   jurisdiction,  declare 

dictment  and  that  he  objects  to  beiiiv  tried  for  sucli  offence  by  a  court  of  summary 
not  bv  court  jurisdiction,  and  thereupon  the  court  of  sunnn:iry  jurisdiction  may  deal 
of  .suiinuarv  with  the  ease  in  all  respects  as  if  the  accused  were  charixed  with  an 
jurisdiction.         indictable  offence  and  not  an  offence  ]>unishableon  summary  conviction. 

and  the  offence  may  be  prosecuted  on  indictment  accordingly. 
Proceedings  10.   Every  offence  under  this  Act  which  is  m.ade  punishable  on  con- 

before  court  viction  by  a  court  of  summary  jurisdiction  or  on  summary  conviction, 
of  siiniraar}'  and  every  penalty  under  this  Act  recoverable  on  summary  conviction, 
jurisdiction.         may  Ik-  luosecutcd  and  recovered  in   manner  |>rovided  by  the  Summary 

Jurisdiction  Act. 
Regulations  as        11.   ['rovided.  tjiat   tipon  the  hearing  and  determining  of  any  indict- 
to  evidence.  mcnt  ov  information   under  sections  four,  live,  and  six  of  this  Act,  the 

respective  parties  to  the  contract  of  service,  their  husbands  or  wives 

shall  Ik-  deemed  and  considered  as  conii)etent  witnes.ses. 
Appe.nl  to  12.  In  Kngland  or  Ireland,  if  any  party  feels  aggrieve<l  by  nnj' con- 

<|Uttrt<'r  viction  made  by  a  court  of  summary  jurisdiction  on  determining  any 

sessions.  information  under  this  Act,  the  party  so  aggrieved  may  ajipeal  therefrom. 

subject  to  the  conilitions  :incl  regulations  following  : 

(1.)  The  ajipeal  shall  Ik' made  t4i  some  court  of  gcin'ral  or  <iuarter. sessions. 
\^TIir  rrxt  of  tli'm  srction  wiiii  rrpruli'tl  hij  47  ,S''  4S   }  irt.  c.  43.] 

(q)  For  the  meaning  of  watchingand  besettingsee  I.yoti*  v.  Jrukinn,  (1890) 

1  (?h.  Sll;    I.;/oiiHV.  U;il;ht»,  (lSf)9)  1  V\\.  2'i.') :    cfi'inmr/:  v.  Court,  (1899, 

2  Ch.  3.') ;  WiiltiVH  v,  (hmi,  (ISit!))  2  Cli,  GJ»(i ;  in  wliidi  cums  the  watching 
and  b<-»4*tting  conud.iiiied  of  anunnited  to  a  conunon  law  nuisunco,  and  inj mic- 
tions were  grnntc<l  to  restrain  the  defcndant.s  from  continuing  it.  Ticketing 
consist!'  in  posting  inend)ers  of  a  trades  imion  at  all  tln'  approaches  to  the 
works  struck  against  for  the  jinrpost?  of  observing  and  rcjiorting  the  workmen 
going  to  or  coming  from  the  works,  and  of  using  such  inlhiencc  ns  may  he  in 
their  power  to  ])riveiit  the  workmen  troni  ncii  pling  work  there.  Report  ol 
'Imdes  I'ninn  ConiMi.,  '.•lli  March.  iSdK,  i)ar.  <'.H.  And  see  It.  \.  JhiiitI, 
10  Cox,  (*.  ('.  .')!»'J.  whirh  aroM'  out  of  \hv  fjiilors"  strike  in  1.SG7. 

(/<)  The  nets  coniplaine<l  of  ought  to  he  specitie<l  in  the  conviction  hy 
magistrates  :  ///•</.  v,  MrKruzir.  (l.Sl)2;  2  (i.  R.  ■')!<.» :  I.>ioti»  v.  Jl'iUni.i,  (1891); 
I  Ch.  '2bo;   Ilx pmlr  Jl'ilkiiin,  72  L.  T.  l{ep.  .')(i7. 
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J)rltnil}ons. 

13.  In  this  Act— 

The  expression  "  the  Siuiunary  Jurisdiction  Act "'  means  tlie  Act  of  tlie 
session  of  the  eleventh  and  twelfth  years  of  tlie  reign  of  her  present 
IMajesty,  chapter  forty-three,  intituled  "An  Act  to  facilitate  the  per- 
formance of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  A\'ales  with  respect  to  summary  convictions  and  orders." 
inclusive  of  any  Acts  amending  the  same  (i)  ;  and 

The  expression  "couit  of  summary  jurisdiction"  means — 
(1.)  As  lespects  the  city  of  London,  the  lord  mayor  or  any  alderman 
of  the   said   city  sitting  at   the    Mansion  House  or  Guildhall 
justice  room  :  and 
(2.)  As  respects  any  police  court  division   in  the  metropolitan  police 
district,  any  metropolitan  police  magistrate  sitting  at  the  police 
court  for  that  division  ;  and 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for 
which  a  stipendiary  magistrate  is  for  the  time  being  acting, 
such  stipendiary  magistrate  sitting  at  a  police  court  or  other 
place  appointetl  in  that  behalf  ;  and 
(4.)  Elsewhere,  any  justice  or  justices  of  the  peace  to  whom  jurisdic- 
tion is  given  by  the  Summary  Jurisdiction  Act  :  Provided  that, 
as  respects  any  case  within  the  cognisance  of  such  justice  or 
justices  as  last  aforesaid,  an  information  under  this  Act  shall 
be  heard  and  determined  by  two  or  more  justices  of  the  peace 
in  petty  sessions  sitting  at  some  place  appointed  for  holding 
petty  .sessions. 
Nothing   in   this  section  contained  shall  restrict  the  jurisdiction  of 
the  lord  mayor  or    any  alderman  of   the   city  of    London,  or    of    any 
metropolitan    police   or    stipendiary    magistrate,    in    respect    of     any 
.Vet  or  jurisdiction  which  may  now  be  done  or  exercised  by  him  out 
<if  court. 

14.  The  expression  "  miinicipal  authority "'  in  this  Act  means  any  of 
the  following  authorities,  that  is  to  say,  the  Metropolitan  Board  of 
Works,  the  Common  Council  of  the  city  of  London,  the  Commissioners 
of  Sewers  of  the  city  of  London,  the  town  council  of  any  borough  for 
the  time  being  subject  to  the  Act  of  the  session  of  the  fifth  and  sixth 
years  of  the  -reign  of  King  William  the  Fourth,  chapter  seventy-six. 
intituled  "  An  Act  to  provide  for  the  Regulation  of  Municipal  Corpora- 
tions in  England  and  Wales,"  and  any  Act  amending  the  same  {]).  any 
commissioners,  trustees,  or  other  persons  invested  by  any  local  Act  of 
Parliament  with  powers  of  improving,  cleansing,  lighting,  or  paving  any 
town,  and  anj'  local  board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained 
authority  by  or  in  pursuance  of  any  general  or  local  Act  of  Parliament  to 
supply  the  streets  of  any  city,  borough,  town,  or  place,  or  of  anj-  part 
thereof,  with  gas,  or  which  is  required  by  or  in  pursuance  of  any  general 
or  local  Act  of  Parliament  to  supply  water  on  demand  to  the  inhabitants 
of  any  city,  borough,  towni  or  place,  or  any  part  thereof,  shall  for  the 
jmrposes  of  this  Act  be  deemed  to  be  a  municipal  authority  or  company 
or  contractor  upon  whom  is  imposed  by  Act  of  Parliament  the  duty  of 
supplying  such  city,  borough,  town,  or  place,  or  part  thereof,  with  gas  or 
water. 

15.  The  word  "maliciously"  used  in  reference  to  any  offence  under  this 
Act  shall  be  construed  in  the  same  manner  as  it  is  required  by  the  fiftj-- 
cighth  section  of  the  Act  relating  to  malicious  injuries  to  property,  that 
is  to  say,  the  Act  of  the  session  of  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  her  present  Majesty,  chapter  ninetj'-seven,  to  be 
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(i)  See  the  Summary  Jurisdiction  Act,  1879  (42  Sc  43  Yict.  c.  49). 
(;■)  See  the  Municipal  Corporations  Act,   1882  (45  &  46  Vict, 
s.  242. 
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ns  v^-   :U)  Vict.  c.  80. 
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coiistnicd  in  rcforeiicc  to  aiiv  otTciico  coiiiinitteil  umkr  such  last-mcntioiicd 
Act  (A-). 

Stiriiitf   ('liiiu<r, 

16.  Niitliiiit,'  in  this  Act  shall  apply  to  seamen  (/)  or  to  appirnticcs  to 
t  he  sea  service. 

17.  [7V»(x  xrrt'toH,  ri'iirnlintj  xrrrrnl  formrr  Arfx,  /(v/.<  rcpenlril  hij  tlir 
Statute  Ltiiv  Ji^'rinimi  Art,  1.S8H,  trith  tin'  cxrrjttion  of  the  /ollowhuf 
ilftiiJtr  :] 

(1.)  Any  order  for  wapes  or  further  sum  of  compensation  in  addition 
to  waires  made  in  pursuance  of  section  si.xleen  of  "'I'lie  Summnix 
.hnisdiction  (Ireland)  Act,  1H,")1,"  uiay  be  enforced  in  likr 
manner  as  if  it  were  an  onler  m.nde  by  a  court  of  summary 
juri-idiction  in  |)ursuanc.e  of  the  Employei-s  and  Workmen  Act. 
IS7.").  an<l  not  otherwise. 

Apjtlimtinn  of  Act  to  Srotliiiid. 

18.  This  .\ct  shall  extend  to  Scotland,  with  the  modificnt ions  following  : 
tlmt  is  to  say, 

(1.)  The  expression  '•  niunic')v\l  authority"  means  the  town  council  of 
any  royal  or  parliamentary  hurirh,  or  the  commissioners  of  jwlicc 
of  any  burtrh,  town,  or  pojjulous  ])lacc  under  the  provisions  of 
the  (leiieral  Police  and  Improvement  (Scotland)  A("t,  18(j2,  or 
any  local  authority  under  the  provisions  of  the  Public  Health 
(Scotland)  Act,  iSilT  : 
(!'.)  [Rrpnilt'it  In/  thf  St.itiitr  Law  Rciition  {.Vo.  2)  Aii,  1S93.] 
(1^.)  The  expression  "  the  court  of  summary  jurisdiction  "  mean.s  the 
sheriff  of  the  county  or  any  one  of  his  substituics. 

19.  In  Scotland  the  following  provisions  shall  have  effect  in  regard  to 
the  I irosecut ion  of  offences,  recovery  of  jicnalties,  and  making  of  ordei>- 
iiinler  this  Act : 

(1.)  Every  offence  under  this  Act  shall  be  prosecuted,  every  penalty 
recovered,  and  every  order  made  at  the  instance  of  the  Lord 
Advocate,  or  the  Procurator  Fiscal  of  the  sheriff  court : 

(2.)  The  proceedings  may  be  on  indictment  in  the  Court  of  Justiciary 
[in  A'tlinf)iiri//i  or  on  riniilt  (/;/)]  or  in  a  sheriff  court,  or  may  be 
taken  summarily  in  the  sheriff  court  under  the  provisions  of  the 
Siimniaiy  Procedure  .\ct,  IStM: 

(3.)  Every  pei-soii  found  liable  on  conviction  to  pay  any  penalty  under 
this  .Act  shall  be  liable,  in  default  of  payment  within  a  time  to 
be  fixed  in  the  conviction,  to  be  imprisoned  for  a  term,  to  Xyo 
also  fixed  therein,  not  exceeding  two  m<inths,  or  until  such 
penalty  shall  Ik;  sooner  paid,  and  the  conviction  and  warrant 
may  l>e  in  the  form  of  No.  3  of  Schtnlulc  K.  of  the  Summary 
Prw'e<lure  A<t.  IHC.I  : 

(4.)  In  Scotland  all  penalties  im|>ose<l  in  jmrsuance  of  this  Act  shall 
be  paiil  to  the  clerk  of  the  court  imposing  them,  and  shall  by 
him  l)e  accounted  for  and  paid  to  the  Queen's  and  Lord 
Treasurer's  llemembiancer.  and  be  carrie<l  to  the  Consolidated 
Fund. 

20.  In  Scotland  it  shall  be  competent  to  any  person  to  appeal  against 
any  onler  or  (!onviction  un<ler  this  Act  \to  thr  7trxf  rirriiit  (hurt  of 
Jimtirianj,  or  wlirrr  thrrr  arr  no  rirruit  cou rt s (^m')~\  to  the  High  t-ourt  of 

(k)  T'nder  that  scrtinn  it  is  unncceiMary  to  i)r(ivr'  malice  against  the  owinr 
of  the  property. 

(I)  ThiM  Hcrtion  nicaiiM  that  the  piinishmont.t  jiroscrihod  by  the  Act  are  not 
to  fall  upon  (trameii :  A'rnnriti/ v.  Couir,  (IS'.li)  1  H.  H.  771.  "  Seamen  " 
mcnnfi  dcami'n  n.n  di  lined  hv  the  Merchant  Shipping  Act,  1891  (o7  &  68  Viif. 
r.  CO):    /{.  v.  I.i/„r/,,  (IS'.ts)  1  il  It.  Gl. 

(mi)  Words  in  t.i  ..L.t-  i.  i».ili,i  l,v  the  Statute  I  •«"  p.visinn  (No.  2)  A(t, 
1893. 
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Justiciary  [at  Edlnhurgh,']  in  the  manner  prescribed  by  and  under  the 
rules,  limitations,  conditif)ns,  and  restrictions,  contained  in  the  Act  passed 
in  the  twentieth  year  of  the  reign  of  his  Majesty  Kin,t(  George  the 
Second,  chapter  forty-three,  in  regard  to  apjieals  to  circuit  courts  in 
matters  criminal,  as  the  same  may  be  altered  or  ameiidod  by  any  Acts  of 
Parliament  for  the  time  being  in  force. 

AppUctition  of  Act  to  Ireland. 

21.  This  Act  shall  extend  to  Ireland,  with  the  modifications  following  : 
that  is  to  say, 

[DrfifiitioHx  of  ••the  Si/iiniirt ri/  Ji/risfHrfion  Aft"  and  ^^eoiirt  of 
summari/  jnrixdtcfio)!."'  rrpniled  hif  the  Statute  Law  Iterixion  [No.  2) 
Act,  1893.] 

The  court  of  summary  juiisdietion,  when  hearing  and  determining 
complaints  under  this  Act,  shall  in  the  ])olice  district  of  Dublin 
metropolis  be  constituted  of  one  or  more  of  the  divisional  justices  of 
the  said  district,  and  elsewhere  in  Ireland  of  two  or  more  justices  of 
the  peace  in  petty  sessions  sitting  at  a  place  appointed  for  holding 
petty  sessions : 

The  expression  "municipal  authority"  shall  be  construed  to  mean  the 
town  council  of  any  borough  for  the  time  being,  subject  to  the  Act 
of  the  session  of  the  third  and  fourth  years  of  the  reign  of  her  present 
Majesty,  chapter  one  hundred  and  eight,  entitled '-An  Act  for  the 
Regulation  of  Municipal  Coiporatioiis  in  Ireland."  and  any  com- 
missioners invested  by  any  general  or  local  Act  of  Parliament,  with 
power  of  improving,  cleansing,  lighting,  or  paving  any  town  or 
township. 


Application 
to  Ireland. 


THE  EMPLOYERS  AND  AVORKMEN  ACT,  187o. 

?>'!<  it  :V.)  YrcT.  c.  90. 

An  Ad  to  enlartie  tlic  Pott-ers  of  Coitnii/  Courts  in  respect  of 
Disputes  between  Emploi/ers  and  Worhnen,  and  to  give 
other  Courts  a  limited  civil  jurisdiction  in  respect  of  such 
Disputes.  [13th  August,  1875.] 

Be  it  enacted  hj,  kc,  <fcc.,  as  follows  : — 

Preliminari/. 
1.  This  Act  may  be  cited  as  the  Employers  and  Workmen  Act,  187.5. 
l^Sect.  2  was  repealed  hy  the  Statute  Laiu  lievis'ion  {No.  2)  Act,  1893.] 

PART  I. 

Jurisdiction — Jitrisdirtion  of  Cotinty  Co7irt. 
3.  In  any  proceeding  before  a  county  court  in  relation  to  any  dispute 
between  an  employer  and  a  workman  arising  out  of  or  incidentid  to  their 
relation  as  such  (which  ilis])ute  is  hereinafter  referred  to  as  a  dispute 
under  this  Act)  the  court  may,  in  addition  to  any  jurisdiction  it  might 
have  exerci-ed  if  this  Act  had  not  passed,  exerci.se  all  or  any  of  the 
following  powers  :  that  is  to  say, 

(1.)  It  may  adjust  and  set  off  the  one  against  the  other  all  such  claims 
on  the  part  either  of  the  employer  or  of  the  workman,  arising 
out  of  or  incidental  to  the  relation  between  them,  as  the  court 
may  find  to  be  subsisting,  whether  su(  h  claims  are  liquidated 
or  unliquidated,  and  are  for  wages,  damages,  or  otherwise  («)  ; 
and, 

{n)  The  proprietors  of  a  coal  mine  made  a  claim  against  a  miner  in  their 
employ  for  absenting  himself  from  their  service.     On  three  successive  davs 
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(2.)  If.  hnvin<;  it-pird  to  all  tlu'  ••iioiini>;t:un'es  of  flie  case,  it  thinks  it 
just  to  ilo  so,  it  may  icsciml  any  coiitmct  bi'twecii  the  employer 
ami  the  workman  ii|iom  siu-h  terms  as  to  the  apixutioiinient  of 
wajji-s  or  other  snuis  iliie  thereuinler.  and  as  to  the  |»ayment  of 
\v  :j:es  or  «lamap's.  or  other  >ums  due.  as  it  thinks  just  :  an«l, 

(3.)  Where  the  eourt  nii;:ht  otherwise  award  damai:es  for  any  breach 
ofi'ontiaet  it  may.  if  the  defi'mlant  i)e  williiii:  to  pive  security 
to  tli<>  sntisfaelion  of  the  court  fiir  the  peiformance  hy  him  of 
so  much  of  his  contract  as  remains  unperforme<l,  with  the 
consent  of  the  plaintiff,  accept  such  security,  and  order  |)erform- 
anee  of  the  contract  acconlinply,  in  place  either  of  the  whole 
of  the  damages  which  would  otherwise  have  been  nwanletl.  or 
si>me  part  of  such  damafjes. 

'J'he  se<'urity  shall  be  an  undertaking  by  the  defendant  and 
one  or  more  surety  or  sureties  that  the  <lefeiulant  will  ]>erform 
his  contract,  subject  on  non-pci ti>rmance  to  the  j)aymenl  of  a 
sum  to  Ik*  s|iecificd  in  the  undertaking. 

Any  sum  paid  by  a  .surety  on  behalf  of  a  defendant  in  respect 
of  a  security  under  this  Act.  together  with  all  costs  incurre<l  by 
such  surety  in  respect  of  such  security,  shall  l)e  deemed  to  be  a 
debt  due  to  him  from  the  defcn<lant  :  and  when-  such  security 
has  iM.'cn  piveii  in  or  under  the  direction  nf  a  i-ourt  of  summary 
jurisdiction,  that  court  may  order  payment  to  the  surety  of  the 
sum  which  has  so  become  due  to  him  from  the  tlefcndant. 

Court  of  Siimmanj  Jiinxdirtioii. 
Juinsdirtioii  4.  A  di<pute((0  under  this  Act  between  an  employer  and  a  workman 

of  justices  in         inay  be  heard  and  determined  (yO  hy  a  court  of  summary  jurisilietion,  ami 
dis|)ut«'n  such  court,  for  the  purposes  of  this  Act.  shall  be  deemed  to  be  a  court  of 

betwf»-n  em-        civil  jurisdiction,  and  in  a  |(rocec<lin<j  in  relation  to  any  such  dispute  the 
ploytr-  ami  court  may  order  payment  of  any  sum  wliicli  it  may  find  to  Ikj  due  as 

workmen.  wapes,  or  dama;:(s  («/),  or  otherwise,  and  may  exercise  all  or  any  of  the 

powers  by  this  Act  conferre<l  on  a  county  court  :  Provided  that  in  any 
proceeding  in  relation  to  any  such  dispute  the  court  of  summary  juris- 
diction— 

(1.)  Shall  not  exercise  any   juiisdiction  where   the  amount  claimed 
exceeds  ten  pounds  (/•)  ;  and 

he,  being  a  tniionist,  refused  to  go  down  into  the  mine  in  tlie  cage  at  the  S4ime 
timi'  a.H  a  mm-unionist.  'I'he  ('oiirt  hrld  tliaf  his  hreaeh  of  contract  was 
such  as  to  entitlf  his  eniplovers  to  suhst.intial  fl.iiuiiges  :  Hoirm  v.  I'lrxs,  (1894) 
1  Q.  «.  202. 

(o)  Ahscnting  himself  without  notice  by  a  workuian,  imd  <oinplnint  thereon 
to  the  justices  hy  thi;  implovcr,  aninimts  ti>  a  dispute  ><>  ji^  to  give  justices 
jurisdiction:  ('lii,i!.nti  v.  llnhhinil,  1  F.\.  Div.  17!*.  .\n<l  sec  l.rslie  \.  Fii:- 
/Hilrirl;,  '.\  (I.  \\.  I).  225>,  where  the  wiirkiniiii  was  an  infant.  See  also 
Graitii/rr  V.  .Ii/iik/h/,  Vi  I).  ]i.  I).  1.S2.  When  a  workiinui  liiis  committed  a 
breach  of  rontrncf,  his  muster  does  not  lose  his  rights  under  the  Act  hy 
rontinuin::  to  employ  the  werkniun  :  Ifijinintnij  ('ulfiinm  v.  Edwani.i, 
79  I,.  T.  Hep.  .'{TH. 

(/;)  The  jnrixliclion  of  a  court  of  summnry  jurisdiction  mtder  this  section  in 
not  affected  hv  the  provisions  of  the  Truck  Act.  IHfKi:   llnxtou    Limr  Finim 

Co.  V.    llotrr.   (lIMtO)  2  (i.    l!.  "J-'^J. 

((/)  In  lliiiillrij  V.  ilim/iiiii,  .'(  H.  II.  1).  481,  it  was  held  thid  an  employer 
mif;.ht  j)roceed  nirinicit  his  workman  heiore  the  justices  lor  negligently 
damaging  materi;!!".  a!tlioiii,di  the  worktnan  had  sued  him  tor  wages  in  the 
county  court,  and  recnven-d  them. 

(r)  \  wi>rkmim  was  eng:i;.'ed  lor  oni'  vc;ir  :it  weekly  w.ige.M.  Soon  after  In" 
intininted  his  intention  ot  tinally  and  idisolntely  hreiiking  his  contract,  and  he 
did  not  return  again  to  hin  work.  Under  this  section  his  emplrjyers  recovered 
to/,  damages  iigaiuHt  him  for  twelve  «laj»' ahtencc  from  work.     It  was  held 
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(2.)  Shall  not  make  an  order  fnr  the  i)aymcnt  of  any  sum  cxcee<ling 
ten  ])Ouii(ls,  exclasive  of  the  costs  iiicuri'ed  in  tlie  case  ;  and 

(3.)  Shall  not  recjuire  security  to  an  amount  exceeding  ten  jjounds 
from aTiy  defendant  or  his  surety  or  suicties. 

5.  Any  dispute  between  an  api)rcntice  to  whom  this  Act  applies  and 
his  master,  arising  out  of  oi-  incidental  to  their  relation  as  such,  Cwhich 
dispute  is  hereinaftei-  referred  to  as  a  dispute  under  this  Act.)  may  be 
heard  and  detcimined  by  a  court  of  summary  jurisdiction. 

6.  In  a  proceeding  ])cforc  a  court  of  summary  jurisdiction  in  I'clation 
to  a  dispute  under  tliis  Act  between  a  master  and  an  apprentice  (.«),  the 
court  shall  have  the  same  powers  as  if  the  dispute  were  Ijetween  an 
employer  and  a  workman,  and  the  master  were  the  ein])loyer  and  the 
apprentice  the  workman,  and  the  instrument  of  ai)prenticeship  a  contract 
between  an  employer  and  a  workman,  and  sliall  also  have  tlic  following 
powers  : — 

(1.)  It  may  make  an  order  directing  the  apprentice  to  perfoi'm  his 

duties  under  the  apprenticeship  ;  and, 
(2,)  If  it  rescinds  the  instiument  of  apprenticeship  it  may,  if  it  thinks 
it  just  so  to  do,  order  the  whole  or  any  part  of  the  premium 
paid  on  the  binding  of  the  apprentice  to  be  rejiaid. 
Where  an  order  is  made  directing  an  apprentice  to  jierform  his  duties 
under  the  apprenticeship,  the  court  may  from  time  to  time,  if  satisfied 
after  the  expiration  of  not  less  than  one  month  from  the  date  of  the  order 
that  the   apprentice   has  failed  to  compl_v  therewith,  older  him  to  be 
imprisoned  for  a  period  not  exceeding  fourteen  days. 

7.  In  a  proceeding  before  a  court  of  sununary  jurisdiction  in  relation 
to  a  dispute  under  this  Act  between  a  master  and  an  apprentice,  if  there 
is  any  person  liable  under  the  instrument  of  apprenticeship  for  the 
good  conduct  of  the  apprentice,  that  ])erson  may,  if  the  court  so  direct, 
be  summoned  in  like  manner  as  if  he  were  the  defendant  in  such  pro- 
ceeding to  attend  on  the  hearing  of  the  proceeding,  and  the  court  may, 
in  adilition  to  or  in  substitution  for  any  order  which  the  coui't  is 
authorised  to  make  against  the  apprentice,  order  the  person  so  summoned 
to  pay  damages  for  any  breach  (jf  the  contract  of  apprenticeship  to  au 
amount  not  exceeding  the  limit  (if  any)  to  which  he  is  liable  iinder  the 
instrument  of  apprenticeship. 

The  court  may,  if  the  peisou  so  summoned,  or  any  other  person,  is 
willing  to  give  security  to  the  satisfaction  of  the  court  for  the  per- 
formance by  the  apprentice  of  his  contract  of  apprenticeshi]),  accept 
such  security  instead  of  or  in  mitigation  of  any  i)unishment  which  it  is 
authorised  to  inflict  upon  the  apprentice. 


.Jurisdiction 
of  justices  in 
(hsputes 
l)et\v(;en 
masters  aud 
iipprciitii'es. 

Powers  of 
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respect  of 
Mpprentices, 


Older  agaiust 
surety  of 
apprentice, 
and  power  to 
friend  of 
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jrive  securitv. 


PART     II. 


Procedure. 

8.  A  person  may  give  security  under  this  Act  in  a  county  court  or 
(•<)urt  of  summary  jurisdiction  by  an  oral  or  written  acknowledgment  in 
or  under  the  direction  of  the  court  of  the  undertaking  or  condition  b_y 
which  and  the  sum  for  which  he  is  bound,  in  such  manner  and  form  as 
may  be  prescribed  by  any  rule  for  the  time  being  in  force,  and  in  any 
case  where  security  is  so  given,  the  court  in  or  under  the  direction  of 
which  it  is  given  may  onler  )iayment  of  any  sum  which  may  become 
due  in  pursuance  of  such  security. 

The  Lord  Chancellor  mav  from  time  to  time  make,  and  when  made. 


Mode  of 

giving 

securitv. 


that  they  could  not  take  any  further  proceedings  under  the  Act  in  respect  of 
the  workman's  subsequent  absence  from  work  :  Jamca  v.  Evans,  (1897)  2  Q.  B. 
180. 

(s)  If  the  complaint  against  the  apprentice  amounts  to  a  charge  of  felony 
lie  is  entitled  to  the  verdict  of  a  jury  :  lie  Jacklin,  2  D.  &  L.  103. 
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resciml,  alter,  ami  adil  td.  nili-s  willi   lospect   to  }.'iviiij,'  security  uiuler 
this  Art. 
Sunimiiry  9.  Any  dispute  or  matter  in  respeet  of  wliicli  jurisdittion  is  given  by 

pnHee«:iiiir*  tills  Art  to  a  court  of  siuuinary  jurisdiction  shall  Ix*  ilccmeil  to  Ijc  a  matter 

on  which  that  court  has  authority  hy  law  to  iiuike  an  order  on  complaint 
in  i)ursuanceof  thei^uiuuuiry  Jurisdiction  Act  (O.  hut  shall  not  betleemed 
to  bo  n  criminal  proceiilinj,' :  and  all  powers  by  this  Act  conferred  on 
a  court  of  stuumary  jurisdiction  shall  he  diremeil  to  l)c  in  addition  to 
and  not  in  derogation  of  any  powers  conferred  on  it  by  tlie  Summary 
.Iuris<lictiiin  Act,  except  that  a  warrant  shall  noi  be  issiu-d  undt-r  that 
Act  for  apprchendiiif;  any  person  other  than  an  apprentice  for  failing  to 
ap|H'ar  ti>  answer  a  complaint  in  any  proceedinj;  under  this  Act.aiul  that 
an  onler  made  by  a  court  of  suinmary  jurisdiction  under  this  Act  for  the 
pnyment  of  any  moiu\v  shall  not  be  enforced  l)y  imprisonment  except  in 
the  manner  and  under  the  conditions  by  this  Act  provided  ;  aiul  nopoo<ls 
or  chattels  shall  Im?  taken  uiuler  a  distrt-ss  onlennl  by  a  court  of  summary 
juris<liction  which  might  not  be  taken  under  an  execution  i.ssue<l  by  a 
county  court. 

A  court  of  summary  jurisdiction  may  direct  any  sum  of  money,  for 
the  payment  of  which  it  makes  an  order  under  this  Art,  to  Ih"  j)aiil  by 
instalments,  and  may  from  time  to  time  resciiul  or  vary  such  onler. 

Any  sum  payable  by  any  person  under  the  order  of  a  court  of  summary 
jurisdiction  in  pursuance  of  this  Act,  shall  be  deemed  to  be  a  debt  due 
from  him  in  pursuance  of  a  judgment  of  a  competent  court  within  the 
nieuning  of  the  fifth  section  of  the  Debtors  Act,  lHt;'j(«"),  and  may  Ix; 
enforced  accordingly  ;  and  as  regards  any  such  debt  a  court  of  summary 
jurisdiction  shall  Ijc  tleemetl  to  be  a  court  within  the  meaning  of  the 
said  section. 

The  Lord  Chancellor  may  from  time  to  time  make,  and  when  made, 
rescind,  alter,  and  add  to,  rules  for  carrying  into  effect  the  jurisdiction  by 
this  Act  given  to  a  court  of  summary  jurisdiction,  aiui  in  i)articular  for 
the  purpose  of  regulating  the  costs  of  any  i)roceedings  in  a  court  of 
^imimary  jnris<liction,  with  power  to  provide  that  the  sanw  shall  not 
exc(!e<l  the  costs  which  would  in  a  similar  case  1h'  incurreil  in  a  county 
court ;  and  any  rides  so  made,  in  so  far  as  they  relate  to  the  exercise  of 
juris<lietion  uiuler  the  said  fifth  section  of  the  Di-btors  Act,  IStjlt.  shall  l»c 
deemed  to  Ix;  prescribed  rules  within  the  meaning  of  the  said  section. 

PAKT  III.— Dkkimtions  and  Miscki.lankous. 

Urfinifio/i-K. 
Dttinition  ol  10.  In  this  Act  — 

"Worknuui:"'        The  expression  '•workman"  docs  not  include  a   donu-stic   or   menial 

soi^nnt  (r),  but  save  as  aforesjiid.  means  any  person  who,  In-inga  lalx>urer. 

servant  in  huslmndry  (»/'),  journeyman,  artificer,  handicraftsman,  miner. 


(/)  The  juriiulii-tion  of  the  court  »  not  limited  by  the  Summary  Jurisdiction 
ActH  til  matt<"rs  iirisiiig  within  m\  months  of  the  suiiinions :  ('harteit  \. 
Mint'ja.jrnt  ufl'liimoiilh    Utnks,  fiO   I,.  .F.,  M.  ('.   Jd. 

(«)  Suh-wct.  ih)  of  tluit  Mctioii  wa.s  repealeil  hv  the  B.uikniptcy  Act, 
1883  (46  k  17  Vict.  c.  ;V2).  s.  1(5!). 

(r)  As  to  what  in  a  nu'iiiiil  servant  Rce  Xowlaii  v.  Ahlrtt,  2  C,  M.  it  R.  tA, 
and  other  rascx  citMl  nutr,  ji.  00.  In  I'rarrr  v.  J.aiiiuhinir,  0!)  L.  T.  Rep. 
•'(10,  a  potnwin  at  a  ])uhlir-houH<>  was  licid  to  he  a  dnniCHtic  or  menial  senrant 
within  thin  .Hfction. 

'ii)  It  wilt  held  that  a  person  engage*!  hy  the  owner  of  a  farm  to  keep  the 
general  aeeounfM  of  the  farm,  fo  weigli  out  food  for  cattle,  to  si-t  men  to  work, 
to  lend  n  hand  to  iniyflting  if  winifed,  and  in  all  tilings  to  carry  out  the  ordern 
given  to  him,  wn-t  not  a  "servant  in  liiiilmiidry  "  within  4  (ieo.  I,  c.  31,  hut 
rather  in  the  po<iition  of  a  nteward  or  hailiff :  lJinic»  v.  HcniirJ.,  HO  L.  J., 
M.  C.  H». 
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or  otherwise  engaged  in  manual  labour  (./•),  whether  under  llie  age  fit.' 
twenty-one  years  or  above  that  age.  has  entered  into  or  winks  under  a 
contraet  with  an  employer  (//),  whether  the  contract  be  ma<lu  before  or 
after  the  passing  of  tiiis  Act,  be  exju'ess  or  implied,  oral  or  in  writing,  and 
be  a  contraet  of  service  or  a  contraet  personally  to  execute  any  work  or 
labour. 

\_Thc  rext  of  the  section  wiis  repealed  hif  the  Statute  Law  Rcrisiou  {No,  2) 
Act,  181)3.] 

11.  In  the  case  of  a  child,  young  jierson,  or  woman  subject  to  the  pro- 
visions of  tlie  Factory  Acts,  1S38  to  1S74  (r),  any  forfeiture  on  the  ground 
of  absence  or  leaving  work  shall  not  be  deducted  fiom  or  set  off  against 
a  claim  for  wages  or  other  sum  due  for  work  done  before  such  abscmec  or 
leaving  work,  except  to  the  amount  of  the  damage  (if  any)  which  the 
employer  may  liave  sustained  by  leason  of  such  absence  or  leaving 
work  {a). 

A])j)llcat'io)i. 

12.  This  Act,  in  so  far  as  it  relates  to  apprentices,  shall  apply  only  ti> 
an  apprentice  to  the  business  of  a  workman  as  defined  by  tliis  A<t  up(jn 
whose  binding  either  no  premium  is  paid,  or  the  premium  (if  any)  paid 
does  not  exceed  twenty-live  pounds  :  and  to  an  apprentice  bound  under 
the  provisions  of  the  Acts  relating  to  the  relief  of  the  poor. 


Set-(jtf  in  case 
ot  factory 
workers. 


Application  to 
apprentices. 


Sar'niff  Clanxc. 

13.  Nothing  in  this  Act  shall  take  away  or  abritlge  any  local  or  special  Saving  of 

jurisdiction  touching  apprentices.  special  juris- 

This  Act  shall  not  apply  to  seamen  or  to  apprentices  to  the  sea  service  [h).  diction,  ami 
seamen. 

[x)  This  statute  applies  only  to  persons  engaged  in  manual  labour,  and  has 
therefore  been  held  not  to  apply  to  an  omnibus  conductor :  Morfimi  v.  London 
General  Omuihtts  Co.,  13  Q.  l5.  IJ.  832  ;  nor  to  the  driver  of  a  tram  ear: 
Cook  V.  Xorth.  Mctropolitun  Tnntuvai/x  Co.,  18  (i.  B.  D.  683  ;  nor  to  a  person 
employed  to  originate  and  develop  ideas  and  inventions  suitable  to  the  business 
carried  on  bv  his  eniplovers :  Jac/cxun  \.  Mill,  13  Q.  li.  D.  G18;  nor  to  a 
railway  guard:  Hunt  v. 'Great  Northern  Jtniltcai/ Co.,  {1891)  1  Q.  E.  601: 
nor  to  a  grocer's  assistant:  Hound  \.  Laivrence,  (1892)  1  Q.  B.  226;  nor  to 
a  hairdresser:  7^.  v.  Louth  Janticcs,  (1900)  2  I.  11.  71-4.  But  a  potter's 
printer  under  a  contract  with  his  employers  to  do  work  iu  which  lie  was 
assisted  by  "transferrers"  whom  he  engaged  and  paid  was  held  to  be  a 
workman  within  the  Act :  (irainyrf  v.  Aytisleij,  6  (i.  B.  D.  182 ;  and  so  was 
a  trolley  driver  einploved  bv  a  wharfinger:  Yarmouth  v.  France,  19  (j.  B.  i). 
647. 

(y)  A  workman  employed  in  a  coal  mine  by  a  "buttyman"  wlio  had 
contracted  with  the  mine  owners  to  bring  up  coal  at  so  much  per  ton,  was 
held  to  be  in  the  service  of  the  mine  owners  within  this  Act :  Brown  v. 
Butterleij  Coal  Co.,  53  L.  T.  Rep.  96-5.  But  this  case  was  distinguished  iu 
Marrow  v.  FlUnhij,  ^-e.,  Co.,  (1898)  2  Q.  B.  .588,  where  a  workman  employed 
in  a  coal  mine  by  an  independent  contractor,  who  had  contracted  with  the 
mine  owners  for  sinking  a  shaft,  was  held  not  to  be  iu  the  service  of  the  mine 
owners  within  this  Act,  althougii,  under  the  Coal  Mines  Regulation  Act,  1887, 
post,  p.  600.  and  the  rules  of  the  mine,  he  was  subject  to  the  control  of  the 
manager  ot  the  mine  while  working  in  it.  This  latter  case  was  followed  in 
Fitzputrtckx.  Etans,  (1901)  1  K.  B.  7-56.  affirmed  .)0  AV.  R.  290. 

{z)  These  Acts  were  repealed  by  the  Factory  and  "Workshop  Act,  1878, 
sect.  102  of  which  provided  that  any  enactment  referring  to  Acts  repealed  by 
that  Alt  sjiould  be  construed  to  refer  to  that  Act  and  the  corresponding  enact- 
ment thereof.  The  Act  of  1878  was  wliolly  repealed  by  tiie  Factory  and 
"Workshop  Act,  ld(i\,po.st,  p.  726.     See  the  note  to  the  title  of  that  Act. 

(a)  See  Warbitrtoii  \.  Hei/worth,  6  (j.  B.  Div.  1,  distiuguisliiuir  6'/V'/a(//(  v. 
Watson,  34  L.  T.,  X.  S.  143. 

{h)  For  the  purposes  of  this  Act  solely,  this  clause  excluding  seamen  and 


;)S-^ 
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Application 
t  >  Sci'tland. 

Oi'finitions. 


I'AIM-   IV. 
Aj>/i/iftitioii  of  Art  to  Srotlii/itl. 
14.  This  Act  shall  ixtiiul  to  Scutlaml.  with  tiie  iiioditicntions  following  ; 
that  is  to  (*ay, 

in  this  Act  with  resju'ct  to  Scotland — 

Tlio  expression  "county  court  "  means  the  ordinary  sheriff  court  of 

the  county  : 
Tiie  exprcssiiin    '•  liie   court   of  sununary   juristliction  "  means  thi* 

small  del)t  court  of  the  sheriff  of  the  county  : 
Tiie  expression  "sheriff"  includes  sheriff  sulwtitute  : 
The  expression  "instrument  of  apprcnticcsliip"  means  indenture  : 

plaintiff'"  or  "complainant"    means    pui-suer    or 


The  expression 

com|>lainer  : 

The  expression 

Tlie  expression  ' 


•defendant  "  includes  defender  or  res|)ondent  : 
the  Sununary  J uris<lict ion  Act "  means  the  Act  of 
the  seventh  year  of  the  reif^n  of  his  Majesty  Kin^;  William  the 
Fourth  and  the  tii-st  year  of  the  icigii  of  her  present   Majesty, 
chapter    forty-one.    intituled    "An    Act    for   the   more   effectual 
recovery  of  small  debts  in  the  Sheriff  Courts,  and  for  rejjulatiug 
the  establishment  of  circuit  courts  for   thn   trial   of  small   debt 
causes  l)y  the  sheriffs  in  Scotland,"  and  the  Acts  amending  the 
same  : 
The  exjucssion  "suretj'"  means  cautioner  : 
This  Act  shall  be  read  and  construed,  as  if  for  the  expression  ''  the 
Lord  Chancellor,"  wherever  it  occuix  therein,  the  expression  "the  Court 
of  Session  by  Act  of  sederunt  "  were  substitute*!. 

All  jurisdictions,  poweis,  and  authorities  necessary  for  the  purposes  of 
this  Act  are  hereby  conferred  on  sheriffs  in  their  ordinary  or  small  debt 
courts,  as  the  case  may  be,  who  shall  have  full  power  to  make  any  order 
on  any  sumiiioiis,  |)ctition.  complaint,  or  other  |ii(iceediii;,Miiidei' tliis  Act. 
that  any  county  court  or  court  of  summary  jurisdiction  is  empowered  to 
make  on  any  complaint  or  other  proceeding  under  this  Act. 

Any  decree  or  order  pronounced  or  made  by  a  sheriff  under  this  Act 
shall  be  enforced  in  the  same  manner  and  under  the  sjime  conditions  in 
and  under  which  a  decree  or  order  jnonounced  or  made  by  him  in  his 
ordinary  or  small  debt  court,  as  the  case  may  be.  is  enforced. 


Apiiiie.itioii 
to  Ir.  l.ni.l 


PART  V. 
A/>/>lii-utioii  of'  Art   to  Irrhiiid. 
15.    This  Act  shall  extend  to  Ireland,  with  the  moililieat ions  following  ; 
that  is  to  .say. 

The  expression  "county  (•(»url  "  sliall  Ix'  construed  to  mean  civil  bill 

court  : 
J  lie  cxpre-sinii  "  Lord  Chancellor  "  shall  be  construed  to  mean  the 

Lord  I  haneellor  of  Ireland  : 
[TVi/'  (Irjiiiitioiui  of  "tlir  Siiiiiinari/  Jiirhdirtioii  Art'"  and  *' rourt  of 
itunniuirij  jiirimlirtion  ''   irrrr  rrpiuiird  liij  the  Stilt iitr  Law  Jirriiiion 
{No.  2)  Art.  ISll.S.I 
The  court  of  summary  juriwlidion.  when  hearing  and  determining 
complaints  undei   this  Act.  shall  in  the  police  district  of   Dublin 
metropolis  1h'  con-iitutcd  of  one  f)r  more  of  the  division.-il  justices* 
of  the  said  di-«tricf,  and  elsewhere   iti    Irel.iiid   of    two   or   more 
justices  <if  the  p(  ace  in  jtetty  se.s,sions  sitting  at  a  place  fl|ipointcd 
for  holding  petty  sessions  : 
The  expression  "  fifth  .section  of  the  Debtor?*  Act,  LSfill,"  shall  be 
conHtrucfl  to  mean  "sixth  Hcctton  of  DcbtorH  Act  (Ireland),  1872." 


appnnticM  to  the  cen  wrvicc  fronj  the  Act  was  repenled  by  the  Mei 
Seamen  (I'ayment  of  M'liges  and  Uating)  Act,  18«()  (l.'5  A:  i  J  Vict.  c.  IG), 


the  Merchiint 
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EMPLOYERS  AND  WORKMEN  ACT,  1875. 

KULES. 

1.  These  rules  may  be  cited  as  the  Employers  and  Workmen  Kules, 
1886,  antl  shall  come  into  operation  on  tlie  first  day  of  January,  1887. 

2.  The  ])roceedinv!:s  in  relation  to  any  dispute  between  an  employer 
anil  a  woikuiaii  may  be  commenced  under  the  Employers  and  Workmen 
Act,  1875,  in  a  court  of  summary  jurisdiction  for  the  district  in  which  the 
defendant  or  one  of  the  defendants  dwelt  or  carried  on  business,  or  was 
employed  at  the  time  the  cause  of  action  arose,  or  in  which  he  or  one  of 
them  happens  to  be  at  the  time  of  the  entr}'  of  tne  action,  and  thereupon 
the  same  proccetlinj^s  shall  be  had,  and  the  same  forms  may  be  used  as  upon 
a  claim  for  a  civil  debt  under  the  [Summary  Jurisdiction  Acts  :  Provided 
that  the  summons  shall  be  served  four  clear  days  at  least  before  the 
hearing  in  manner  tlirected  by  the  said  Summary  Jurisdiction  Acts,  or 
by  leaving  it  with  an  adult  person  at  the  office  or  place  of  business  or 
employment  of  the  defendant  or  one  of  the  defendants  :  Provided  also 
that  no  order  of  commitment  shall  be  made  against  an  apprentice  until 
he  shall  have  been  personally  served  with  a  judgment  summons. 

3.  A  defendant  shall  not,  except  by  leave  of  the  court  of  summary 
jurisdiction,  on  such  terms  as  the  court  may  think  fit,  be  permitted  to  set 
up  against  the  claims  of  the  plaintiff  any  set-off  or  counter-claim,  unless 
he  shall  have  served,  or  cause  to  be  served,  by  registered  post  letter  or 
otherwise,  two  clear  days  at  least  befoie  the  return  day,  a  notice  thereof 
directed  to  the  plaintiff  at  his  address  as  mentioned  in  the  summons, 
setting  forth  the  particulars  of  such  set-off  or  counter-claim.  Service  of 
any  notice  by  ])Ost  shall,  unless  the  contrary  be  proved,  be  deemed  to 
have  been  made  on  the  day  upon  which  the  letter  would  have  been 
delivered  in  the  ordinary  course  of  post. 

4.  Where  disputes  between  an  employer  and  his  workmen  are  of  such  a 
character  that  the  liability  of  the  employer  to  divers  of  his  workmen 
depends  upon  circumstances  common  to  a  whole  class  of  their  claims, 
the  names  of  all  the  workmen  whose  claims  are  grounded  upon  common 
circumstances  may  be  inserted  as  plaintiffs  in  one  summons.  Where 
the  number  of  such  plaintiffs  is  large,  the  name  of  one  plaintiff  only  may 
be  inserted  in  the  body  of  the  summons,  and  in  such  case  the  names  of 
the  other  iilaintiffs.  together  with  their  descriptions  and  addresses  and 
the  amounts  of  their  respective  claims,  may  be  indorsed  on  the  summons 
or  added  in  a  schedule  thereto  annexed. 

5.  The  employer  may,  at  the  hearing  of  any  such  summons,  object  that 
the  claim  of  any  plaintiff  included  in  the  summons  ought  to  be  separately 
heard  and  determined,  either  on  the  ground  that  the  amount  claimed  is 
disputed,  as  well  as  the  liability,  or  as  depending  on  special  circum- 
stances. The  name  of  any  plaintiff',  whose  claim  is  so  objected  to,  shall 
be  struck  out  by  order  of  the  court  of  summary  jurisdiction. 

6.  When  the  summons  comes  on  for  hearing,  the  case  of  the  plaintiff 
first  named  in  the  summons  shall  (uidess  the  Court  otherwise  directs)  be 
heard  and  determined,  and  the  claims  of  all  the  other  plaintiffs  whose 
names  shall  have  been  included  in  the  summons,  and  not  struck  out  as  in 
Rule  5  provided,  shall  abide  the  result  of  the  case  so  determined. 

7.  If  the  court  of  summary  jurisdiction  dismisses  the  summons,  no 
claim  shall  afterwards  be  admitted  at  the  instance  of  any  workman 
whose  name  was  included  in  the  summons  (and  was  not  struck  out  as  in 
Rule  5  provided)  in  respect  of  the  claim  made  thereby,  unless  he  shows  to 
the  satisfaction  of  the  court  that  his  name  was  included  in  the  summons 
without  his  consent. 

8.  If  the  court  of  summary  jurisdiction  finds  in  favour  of  the  plaintiff 
whose  case  is  tried,  it  shall  make  an  order  on  all  the  claims  of  the  plain- 
tiffs included  in  the  summons  (not  struck  out  as  in  Rule  5  provided),  and 
.such  order  shall  operate  and  take  effect  as  if  the  claim  of  each  workman. 
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whos*.'  name  may  liavo  Ixrn  k>  incliuhtl  as  a  plaintiff  in  the  summons 
and  not  struck  out.  hati  \>cvn  sopamtoly  lu-anl  and  lUtonnineil  by  the 
court,  and  iin  ouhr  lia«l  Ikhii  made  on  each  siidi  chtini. 

NfW  trial.  9.  The  court  of  summary  jurisdiction  )>y  wlmm  any  action  has  boon 

•letermincd  rj-  juirfr  may.  at  tlie  same  or  any  sul)se<iuent  couit,  set  aside 
amy  jinij^nent  so  };iven.  and  any  priK-ess  thereon,  and  may  jrrant  a  new 
trial  on  such  terms  as  the  court  may  think  tit. 

rtt».  l(t.  'I'he  fees  to  he  paid  by  a  person  si-ekinjf  tlie  assistance  of  the  court 

of  sunnnary  juris<lietion  shall  l>e  those  container!  in  the  schedule  annoxtnl 
hereto. 

'^**''^--  11.  The  court  of  summary  iuris«lict ion  may,  in  its  discretion,  allow  any 

party,  in  respect  of  any  expense  he  may  have  incurred  in  the  employ- 
ment of  a  solicitor,  any  sum  not  c.xceeilin},'  ten  sliillingp<  where  the  sum 
claimed  c.xceeds  forty  shillinjrs,  and  not  exceeding;  fifteen  shillings  where 
it  exceeds  tive  jmunds. 

'"■'""'•  12.  The  forms  in  force  under  the  Summary  Juris<liction  Kules,  1886, 

>o  far  as  the  same  are  applicable,  tofreiher  with  the  forms  in  the 
schf«lule  hereto,  and  forms  to  the  like  effect,  with  such  variations  as 
circumstances  may  re<iuire.  may  be  used  in  pHM-eediuLTs  under  this  Act. 

ABDulmeiit.  ];^    'jhe  rules  an<l  forms  under  the   Employer>   and    Workmen    Act, 

1875,  heretofore  in  use  are  hereby  anmdled. 

(Signe<l)         Hkhschell.  (.'. 
T/ie  h\t/i  Jul;/,  1886. 

SfHKHri.K. 

1. 

OitnKK  i{Ks(iM>iN(;  Contract. 

in  the  ifi'ini/ 1/  c/'  .      J'c/fi/  St'xxiiiiliil  Diriximi  of  ]. 

between  .1.  //..  I'laintiff, 
a)id 
f.  ]>..  Defendant. 
Heforc  the  Court  of  Summary  .lurisdiction  sitting  at 
It  is  a<ljudfrcd  that  the  [erthis]  contract  \or  instrument  of  apprentice- 
ship] made  l)etween   the  plaintiff  an<l  defendaiit   [on   the  d.iy  of 
IH     J  ))e  reseindi'd.  and  that   tin;  jiIaintitT  [o;- defendant]  do  )tay 
to             tlie  sum  of             pouiiils,  ]>eiii^  tiie  whole  I  ('/•  a  part  J  for  wajres 
[or  dama^'es.  or  in  respect   of  the  premium  ]>aid  on  such  instrument  of 
apprenticeship]. 

Dated  the  day  of  one  thousand  eiL'ht  Iiuntlreil  .md 

./.  /'.. 
Justice  of  the  rc.'icc  for  the  [count ij ^  ;iforc»aid.         (_>(';d.) 


OUDKIt    ion    I'KHniHMANCi:    «H'    CtiNTUACT. 

In  llie  [roiillti/  of'  .      J'rtty  Suadoioil  IHrinioii  of  ]. 

Hetween  J.  //..  I'lainliff. 
:ind 
('.  h.  [and  A'.  /■'.]  Defendant, 
llefore  the  Criuit  of  Sumnuiiy  Jurisdiction  at 

It  is  onlered  that  the  defendant  [('.  I).]  do  perform  liis  contract  'of 
apprentice-ohip]  with  the  plaintiff,  that  is  to  .siy  [Kcfting  out  ffu 
futrtiruLim  if  wrcjmary]. 

[Anil  that  he  [or  the  defen<laiit  7i'.  I'.]  do  p.iy  to  the  pl:iinliff  the  sum 
of  for  damau'cs]. 

And  the  defendant,  the  said  E.  F.  [or  C.  D.],  Vx?infr  willinjf  to  >;ive 
security  for  the  performance  of  such  contract,  tlic  Court  hereby  accepts 
his  security  in  pounds,  with  suret         in  pound.s  [each]  for 


I 


TIIH    TRADK    UNION    ACT    A:\I  KNDMKNT    ACT,    1870.  585 

the  pcituniiauco  of  such  contract  as  aforesaid  [in  iilaco  of  the  i>ayment 
of  [.C  ))art  of  J  sucli  damage's]. 

Datcil  the  day  of  one  tlioiii^and  eight  hunch'ed  and 

./.  P., 

Justice  of  the  Teacc  for  the  [nnnifi/]  afoiesaid.         (Seal.) 

:{. 

Undertaking  by  Defendant  to  perkorm  Contract. 

In  the  [count//  of  .     Pctf;/  Se.sxioii/d  Dirl.iion  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  B.,  Defendant. 
Whereas  it  having  been  found  by  the  Court  of  Summary  Jurisdiction, 
sitting  at  on  the  day   of  ,  that   the   defendant   had 

broken  the  contract  for  the  breach  of  which  he  was  summoned,  it  is 
ordered  that  he  should  give  security  for  the  performance  of  his 
contract : 

Now,  therefore,  I  the  defendant,  and  we  \ov  I]  his  suret  ,  do 
undertake  that  the  said  defendant  will  perform  the  said  contract,  that  is 
to  say  \_sf>fti/ir/  out  the  partio/lorA'  'if  neresi<Hry'\  : 

And  we  do  hereby  severally  acknowledge  ourselves  bound  to  forfeit  to 
the  plaintiff  the  sum  of  pounds  and  shillings,  in  case  the 

said  defendant  fails  to  perform  what  he  has  hereby  undertaken  to 
perform. 

{Sifftied  icliere  not  tahen  orally)     C.  B.,  Defendant. 

E.  F.,   {  ^       .. 
G.  II.,  \  '^"^•^^'^^- 
Taken  before  me  this  day  of 

J.P., 

Justice  of  the  Peace  for  the  [(■ount!j~\  aforesaid.        (Seal.) 

^^^^^-  s.   d. 

For  entry  of  every  plaint,  including  summons  thereon    .        .10 
For  order  in  writing  on  a  plaint       .         .         .         .         .         .20 

For  every  undertaking  given  by  waj^  of  security      .         .         .20 
For  judgment  summons,  including  hearing       .         .         .         .10 

For  warrant  of  distress  or  order  of  commitment       .         .         .20 
For  summons  to  witnes-s    ........     1     0 

N.B. — Where  the  sum  claimed  exceeds  IZ.,  or  the  sum  in  respect  of  the 
non-payment  of  which  the  sunmions  for  or  order  of  commitment  or 
warrant  of  distress  issues  exceeds  IZ.,  an  additional  fee  of  one  shilling  on 
each  fee  shall  be  taken. 

For  mileage  in  serving  or  executing  process,  )  Such  reasonable  cost  as 
and  for  cost  of  conveying  to  prison     .         .  !•      may  be   allowed   by 
For  affidavit  and  postage         .         .         .         .  )      the  Court. 


THE  TRADE   UNIOX  ACT  AMENDMENT  ACT,  1870. 

39  &  40  Vict.  c.  22. 

All  Act  to  amend  the  Trade  Union  Act,  1871. 

[30th  June,  1876.] 
Be  it  enacted  by,  &;c..  &c.,  as  follows : 

1.  This  Act  antl  the  Trade  Union  Act,  1871  (<-)i  hereinafter  termed  the   Construction 
principal  Act,  shall  be  construed  as  one  Act,  and  may  be  cited  together   and  short  title. 

(c)    34  &  35  Yict.  c.  31,  ante,  p.  546. 
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:{!»  \    40  Vrt.  c.   22. 
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a.s  the  "Tnule  Union  Act.s,  1S71  and  lS7(i."  niul  this  Act   maybe  citol 
sopamtoly  a.s  tlic  "Trade  I'nioii  Aft  AnuMidineiit  Act,  1S7(;." 

2.  Noiwithstandint;  aiiytluiif;  in  section  five  of  the  principal  Act 
CDntained,  a  traile  union,  whetlier  rejjistered  or  unrejjistcred.  which 
insures  or  pays  money  on  the  <leatli  of  a  cliild  under  ten  years  of  age 
sliall  be  deemctl  to  be  within  tlie  provisions  of  section  twenty-eight  of 
till'  Friendly  .'^iK-ieties  Act,  1.S75. 

3.  Whereas  by  section  eight  of  the  |)rincipal  Act  it  is  enacted  that 
••  the  real  or  personal  estate  of  any  branch  of  a  trade  union  shall  be  vested 
in  tlio  trustcis  nf  sudi  branch:"  tiie  saitl  section  shall  be  read  and 
construeil  as  if  immediately  after  fiie  horeinl)cforc  recited  words  tliere 
were  inscrtetl  the  words  "or  of  the  tnistees  of  the  trade  union,  if  the 
rules  of  the  trade  union  so  provide." 

4.  Wlien  any  person,  being  or  having  l)een  a  trustee  of  a  trade  union 
»ir  of  any  branch  of  a  trade  union,  and  wlietiicr  appointed  before  or 
after  the  legal  establishment  tliereof.  in  wiiosc  name  any  slock  belonging 
to  such  union  or  branch  transferable  at  tlie  Hank  of  Kiiglaiul  or  l?ank  of 
Ireland  is  standing,  either  jointly  witli  another  or  otiiers,  or  solely,  is 
absent  from  Great  Hritain  or  Ireland  respectively,  or  becomes  bankrupt, 
or  files  any  petition,  or  executes  any  deed  ft)r  li(|uidatioii  of  his  affairs  by 
a.ssignnient  or  arrangement,  or  for  com|)osition  with  his  creditors,  or 
becomes  a  lunatic,  or  is  dea<l,  or  ha-s  been  removed  from  his  office  of 
trustee,  or  if  it  be  unknown  whether  sucli  peison  is  living  or  de.ad.  the 
registrar,  on  application  in  writing  from  tlie  seerctary  and  tiiree  members 
of  tiie  union  or  branch,  and  on  proof  satisfactory  to  him.  may  direct  the 
transfer  of  tlie  stock  into  the  names  of  any  otlu-r  persons  as  trustees  for 
the  union  or  branch  :  and  sueli  transfer  sliall  be  made  by  the  surviving 
or  continuing  trustees,  and  if  there  be  no  such  trustee,  or  if  such  trustees 
refuse  or  be  unable  to  make  such  transfer,  and  tiie  registrar  so  direct, 
then  by  the  Aceoiintant-tieneral  or  Dejjiity  or  Assistant  Accountnnt- 
tieiieral  of  tlie  Hank  of  England  or  Hank  of  Ireland,  a.s  the  ca.se  may  be  ; 
and  the  (iovcriiors  and  Companies  of  tin-  Hank  of  Kngland  and  Hank  of 
Ireland  respectively  are  heieby  indemiiilied  for  anything  iloiie  by  them 
or  any  of  tiieir  otHcers  in  pursuance  of  this  ))rovision  against  any  claim  or 
tlemand  of  any  person  injuriously  affectetl  tliereby. 

6.  The  jurisdiction  conferred  in  the  case  of  certain  offences  by  section 
twelve  of  the  priiuripal  Act  upon  the  court  of  summary  jurisdiction  for 
tlie  place  in  whicii  tlu'  registered  office  of  a  triide  union  is  situate  may  be 
exercised  eiliier  by  that  court  or  by  the  court  of  summary  jurisdiction 
for  the  place  where  tlie  ofTenee  lias  been  committed. 

6.  Trade  unions  carrying  or  intending  to  carry  on  business  in  more 
than  one  country  sliall  be  registered  in  the  country  in  whicli  their 
registere<l  office  is  situate  ;  but  copies  of  the  rules  of  such  unions,  and  of 
all  ameiidnieiiis  of  the  same,  shall,  when  registered,  lie  sent  to  the 
registrar  of  each  of  the  other  countries,  to  be  recorded  by  him,  and  until 
siieli  rules  be  so  recorded  the  union  shall  not  be  entitled  to  any  of  the 
privileges  of  this  .Act  or  the  principal  Act,  in  tlu"  country  in  which  such 
rules  havi!  not  Ix-'cii  reconied.  and  until  sin-h  ameiidiiienls  of  rules  be 
re«'orded  tin;  same  shall  not  t.ake  efTeet  in  siieli  eoiintry. 

In  this  section  "country"  iiuians  Fnglainl,  Scotland,  or  lrclan<l. 

7.  Wherea.s  by  the  Lifi-  Assunince  Companies  Act.  1S7U,  it  is  provided 
that  th(!  said  Act  shall  not  apjily  to  s(K;icfies  registeretl  under  the  Act« 
relating  to  friendly  societies  :  the  said  Act  (or  the  amending  Acts)  shall 
not  apjily  nor  be  deeiiierl  to  have  applie<l  to  trade  unions  registercxl  or  to 
Im'  regist»:red  under  the  prijicipal  Act. 

8.  No  certificate  of  registr.-ition  of  a  trade  union  shall  be  withdrawn  or 
c.iiiccUed  otherwise  than  by  the  chief  n-gistrar  <»f  friendly  societies,  or  in 
the  ciiMi  of  ti-ade  unions  registered  and  doing  busine>'s  exclusively  in 
Scotland  or  Ireland,  by  the  a.Hsistant  registrar  for  Scfifland  or  Ireland, 
and  in  the  following  ca.ses  : 

(1.)  .\t  the  request  of  the  tr.nde  union  to  be  evidenced  in  sucli  manner 
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as   such   cliic'f  or.  ussistiiiit  reuistrar  slmll    I'loiii    time  ii>  time 

direct : 

(2.)  Oil  ])r()ot'  to  liis  satisfaction  that   a  certificate  of  registration  has 

been  obtained  by  fraud  or  mistake,  or  that  the  registration  of 

the  trade  union  has  become  void  under  section  six  of  the  Trade 

Union  Act,  1871,  or  tiiat  such  trade  union  has  wilful!}''  and  after 

notice  from  a  registrar  whom  it  may  concern,  violated  any  of  the 

provisions  of  the  Trade  Union  Acts,  or  lias  ceased  to  exist. 

Not  less  tlian  two  months  previous  notice  in  writing,  specifying  Vjriefly 

the  groiuid  of  any  proposed  withdrawal  oi-  cancelling  of  certiticate  (unless 

where  the  same  is  shown  to  have  become  void  as  aforesaid,  in  which  case 

it  shall  be  the  duty  of  the  chief  or  assistant  registi'ar  to  cancel  the  same 

f(U'thwitli)  shall  be  given  by  the  chief  oi-  assistant  registrar  to  a  trade 

lunon  before  the  certiticate  of  registration  of  the  same  can  be  withdrawn 

or  cancelled  (except  at  its  request). 

A  trade  union  whose  certificate  of  registration  lias  Ijoen  withdrawn 
or  cancelled  shall,  from  the  time  of  such  withdiawal  or  cancelling, 
absolutely  cease  to  enjoy  as  such  the  privileges  of  a  registered  trade 
union,  but  without  prejudice  to  any  liability  actually  incurred  l)y  such 
trade  union,  whicli  may  be  enforced  again.st  the  same  as  if  such  with- 
drawal or  cancelling  had  not  taken  i)lace. 

9.  A    person    under    the   age   of    twenty-one,   but  above   the  age   of    Memhersliip 
sixteen,  may  be  a  member  of   a  trade  union,  unless  provision  be  made    of  niinor>. 
in  the  rules  thereof  to  the  contrary,  and  may,  subject  to  the  rules  of  the 

trade  v;nion,  enjoy  all  the  rights  of  a  member  except  as  herein  provided, 
ami  execute  all  instruments  and  give  all  acquittances  necessary  to  be 
executed  or  given  under  the  rules,  but  shall  not  be  a  member  of  the 
committee  of  management,  trustee,  or  treasurer  of  the  trade  union. 

10.  A  member  of   a  trade  union  not  being  under  the  age  of  sixteen    Xomiu^ition. 
years    may,   by  writing   under   his    hand,   delivered   at,   or  sent  to  the 
registered  office  of  the  trade  union,  nominate  any  person  not  being  an 

officer  or  servant  of  the  trade  union  (unless  such  officer  or  servant  is  the 
husband,  wife,  father,  mother,  child,  brother,  sister,  nephew,  or  niece  of 
the  nominator)  to  whom  any  moneys  payable  on  the  death  of  such 
member  not  exceeding  fifty  pounds  shall  be  paid  at  his  decease,  and  may 
from  time  to  time  revoke  or  vary  such  nomination  by  a  writing  under  his 
hand  similarly  delivered  or  sent  ;  and  on  receiving  satisfactory  proof  of 
the  death  of  a  nominator,  the  trade  union  shall  pay(f7)  to  the  nominee 
the  amount  due  to  the  deceased  member  not  exceeding  the  sum 
aforesaid. 

11.  A  trade  union  may,  with  tlie  approval  in  writing  of  the  chief 
registrar  of  fi'iendly  societies,  or  in  the  case  of  trade  unions  registered 
and  doing  business  exclusivelj'  in  Scotland  or  Ireland,  of  the  assistant 
registrar  for  Scotland  or  Ireland  resijcctivel}',  change  its  name  by  the 
consent  of  not  less  than  two  thirds  of  the  total  number  of  members. 

No  change  of  name  shall  affect  any  right  or  obligation  of  the  trade 
union  or  of  any  member  thereof,  and  any  pending  legal  proceedings  may  be 
continued  by  or  against  the  trustees  of  the  trade  union  or  any  other  officer 
who  may  sue  or  be  sued  on  behalf  of  such  trade  union  notwithstanding  its 
new  name. 

12.  Any  two  or  more  trade  unions  may,  by  the  consent  of  not  less  than    Aiiialg;ani:i 
two  thirds  of  the  members  of  each  or  every  such  trade  union,  become    tion. 
amalgamated  together  as  one  trade  union,  with  or  without  any  dissolution 

or  division  of  tire  funds  of  sucli  tiade  unions,  or  either  or  any  of  them  : 
but  no  amalgamation  shall  prejudice  any  right  of  a  creditor  of  either  or 
any  union  party  thereto. 

{(^)  This  section  does  not  override  sect.  4  of  the  Trade  Union  Act,  1871, 
ante,  p.  540,  and  no  action  lies  inider  it  against  a  trade  union  by  the  nominee 
of  a  deceased  member  to  recover  nionev  pavable  imder  the  rules  of  the  societv 
at  his  death:   Crocker  v.  Ku'Kjhf,  (1892)  l"Q.  B.  702. 


Cliange  of 
name. 


Regi-stnitioii  13.  Nutioe  in  wriliiii;  of  every  clmnno  «if  imino  or  nuialj^anmtioii  sit;iic<l, 

of  chiiiig«'!<  in  tlie  cast-  of  a  cliaii;;c  of  naiiu',  hv  seven  menibers.  and  coiintei-sijjnoil 

of  nuiiu's  ami       by  the  sirretary  (»f  the  trmle  union  ehanvtin>;  its  name,  and  aeconipanied 

ainal^anM-  by  a  statutory  <le<laration  Ijy  such  se<'ivtary  tiiat  tlie  provisions  of  this 

tion<.  Act  in  respeei  of  tiian^res  of  name  liave  U'eii  complied  with,  and  in  the 

ease  itf  an  amalpimation  si;;ned  i>y  seven  niendK-i-s.  and  countersi^nied  liy 

the  .secretary  of  each  or  every  union  party  tliereto.  and  accompanied  l>y  a 

statutory  declaration  l>y  each  or  every  such  secretary  that   the  |irovisiuns 

of  this  Act  in  respect   of  amal^'amatioiis  have   hccn  complied  with,  shall 

Ijc  sent  to  the  central  otlice  e.stahlishi'd  by  the  Friendly  •Societies  Act, 

187.'>,  and  rejfisterc<l  there,  and  until  such  chanf.'e  of  name  or  anialirama- 

tion  is  so  iT^fistcrinl  the  same  shall  not  take  effect. 

Dis.solutiun.  14.  The  rules  of  every  trade  union  shall  piovide  for  the    nninner  of 

diss«ilvin>j  the  same,  atul  notice  of  every  dissolution  of   a   trade    union 

under  the  hand  of  the  secretary  and  seven  meniheis  of  the  same,  shall  l)e 

sent    within   fourteen  days  thereafter  to  the  central  otlice  hereinlxfore 

mentioni'd,  or,  in  the  case  of  trade  unions  rc},'istcred  and  doin^  husim-ss 

exclusively  in  ."Scotland  tu'  Ireland,  to  the  assistant  re}.'istrar  for  Scotland 

or  Ireland  respectively,  an<l  shall  he  rcfjistered  by  them  :  I'rovitlcil,  that 

the  rules  of  any  trade  union  rc^'istered  before  the  pa.ssiiif;  of  this  Aet 

shall  not  be  invali<latcd  by  the  absence  of  a  provision  for  dissolution. 

Penalty  for  16.  A  triide  unitm  which  fails  to  pive  any  notice  or  .send  any  ilocument 

tailiire  to  pive     which  it  is  refpiircd  by  this  Act  to  ijive  or  send,  and  every  otlicer  or  other 

nolirc.  ])erson  lK)und  by  the  rules  thereof  to  ^'ive  or  send  the  same,  or  if  there  1h! 

no  such  otlicer.  then  every  member  of  the  connnittec  of  manajzcmcnt  of 

the  union,  unless  provol  to  have  l)een  ifrnoraut  of.  or  to  have  nttemptetl 

to  prevent  the  omission  to  fjive  or  send  the  same,  is  liable  to  a  |)enalty  of 

not  less  than  one  pound  and  not  more  than  tive  pounds,  recoverable  at  the 

suit  of  the  chief  or  any  assistant  rci^istrar  of  friendly  .societies,  or  of  any 

])erson  a.>.'v'iieved.  :ind  to  an  atlditional  penalty  of  the  like  amount  for  each 

week  duriuL,'  which  the  oiuissioM  continues. 

Dttiiiition  ol  16.  So  nuichof  section  twenty-three  of  the  principal  Act  (r)  asdcfincs  the 

"  trade  union  '    term  trade  union,  except  the  proviso  (|ualifyinj,'  such  definition,  is  hcre))y 

ultereil.  rcj)ealed,  and  in  lieu  thereof  l>e  it  enactc<l  as  follows  : 

The  term  "tradeunion"  means  (_/")  any  combination  whet  her  temporary 
or  permanent,  for  re^'ulalinj;  the  relations  In-t ween  workmen  and  masters, 
orlK'tween  workmen  and  workmen,  or  bet  ween  maslei>and  m.-istcrs.  or  for 
imposinj.' restrictive  conditions  on  the  conduct  of  any  trade  or  business, 
whether  such  cond)iniition  would  or  would  not,  if  the  principal  Act  had 
not  Ih'cii  piissi-*!,  have  been  ilcenud  to  h;ue  been  an  unlawful  condiination 
by  reason  of  some  one  or  more  of  its  purixiscs  ln'liii,'  in  restraint  of  tradi-. 


'I'm;  (iiii.hiMiNs  D.wcKiiors  pi;i;i'()|;ma\ces 

ACT,    isT'.t. 

Ii'  it    l;;  Vict,  c  ;;I. 

.1//    All    lo    ri'iiultilr    Ihr  h'ni/i/oifitiinl  of  ('liililrr)i   in  phirrs  nf 
/iiihlk  nwusrmcnl  in  rcr/ni/i  n/scs.        [I'Uli  .Inly,  1H7I».] 

WhereaH  it  is  expedii-nt  to  ri';.'ulafc  the  em]doyment  of  children  in 
places  of  public  amusement  in  certain  cases  : 

He  it  therefore  emicted  by,  \r.,  A;c.,  as  follows  : 
Sh.rt  title  ^'  T'''"  Act  may  l>e  eiti-d  ns  the  Children's  Dan>;eroUH  rcrformanccs 

Act,  IHTU. 

(r)   ^tnle,  p.  «.')2. 

{/)  .Vtncral  U'alrr  Jintllr  Exrhaiige  niid  Tiade  I'lotrrfion  Sorirl;/  \ .  Jionth, 
36  f'fi.  I).  465  ;  .Suaihr  v.  Wihon,  24  (i.  U.  I).  2.')2  :  ('/in»)/>nhin'»  IFfni,/, 
Ltmttfd,  T,  .Smith,  (1900)  2  Ch.  60.j. 
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[><ecf.  2  was  rr//r/tlt;d  hij  the  Sfufufc  Lain  llciinioii  Art,  1H'.)4.  J 

3.  Any  person  wlio  shall  cause  any  cliild  under  the  age  of  fourteen  yeiiis 
to  take  i)art  in  any  public  exiiibitioii  oi-  performance  whereby,  in  the 
opinion  of  a  court  of  summary  jurisdiction,  tlie  life  or  limbs  of  such  child 
shall  be  endanfjered.  and  the  ])arent  orguardian,or  any  person  having  the 
custody,  of  such  child,  wlio  shall  aid  or  abet  the  same,  shall  severally  be 
guilty  of  an  offence  against  this  Act.  and  sliall  on  summary  conviction  bi- 
liable  for  each  offence  to  a  penalty  not  exceeding  ten  pounds  (y). 

And  where  in  the  course  of  a  public  exhil)ition  or  performance,  which 
in  its  nature  is  dangerous  to  the  life  or  limb  of  a  child  under  such  age  as 
aforesaid  taking  part  therein,  any  accident  causing  actual  bodily  harm 
occurs  to  any  such  child,  the  employer  of  such  child  sliall  be  liable  to  be 
indicted  as  having  committed  an  assault  ;  and  the  court  before  whom 
such  employer  is  convicted  on  indictment  shall  have  the  power  of  award- 
ing compensation  not  exceeding  twenty  jjounds,  to  be  paid  by  sucii 
employer  to  the  child,  or  to  some  person  named  by  the  court  on  behalf  of 
the  child,  for  the  bodily  harm  so  occasioned  ;  provided  that  no  person 
shall  be  punished  twice  for  the  same  offence. 

4.  Whenever  any  person  is  charged  (//)  with  an  offence  against  this  Act  in 
respect  of  a  child  who  in  the  opinion  of  the  court  trying  the  case  is 
apparently  of  the  age  alleged  ijy  the  informant,  it  shall  lie  on  the  person 
charged  to  prove  that  the  child  is  not  of  that  age. 

5.  Every  offence  against  this  Act  in  respect  of  which  the  person  com- 
mitting it  is  liable  as  above  mentioned  to  a  penalty  not  exceeding  ten 
l)Ounds  shall  be  prosecuted  and  the  penalty  recovered  with  costs  in  a 
summary  manner,  as  follows  : 

In  England,  in  accordance  with  the  provisions  of  the  Act  eleventh  and 
twelfth  Victoria,  chapter  forty-three,  intituled  "An  Act  to  facilitate 
the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to  summary  convictions  and 
orders,"  and  of  any  Act  or  Acts  amending  the  same  (/)  ;  and  the  court 
of  summary  jurisdiction  when  hearing  and  determining  an  information 
in  respect  of  any  offence  under  this  Act  shall  be  constituted  either  of 
two  or  more  justices  of  the  peace  in  petty  sessions,  sitting  at  a  place 
appointed  for  the  holding  of  i)etty  sessions,  or  some  magistrate  or 
officer  sitting  alone  or  with  others  at  some  court  or  other  place 
appointed  for  the  administration  of  justice  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorised  to  be  done  by  more 
than  one  justice  of  the  peace  : 

In  Scotland,  in  accordance  with  the  provisions  of  the  Summary  Pro- 
cedure Act,  1864,  and  of  any  Act  or  Acts  amending  the  same  ;  and 

In  Ireland,  within  the  police  district  of  Dublin  metropolis  in  accordance 
with  the  provisions  of  the  Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police  of  such  district. 
and  elsewhere  in  Ireland  in  accordance  with  the  provisions  of  the 
Petty  Sessions  (Ireland)  Act,  18.51,  and  any  Act  amending  or  affecting 
the  same. 
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27  &  2S  Vict, 
e.  53. 


14  c<v:  I.')  Vict, 
c.  93. 


(fi)  See  the  amendments  introduced  bv  the  Dangerous  Performances  Act, 
1897,  post,  p.  723. 

(//)  As  to  the  arrest  of  an  offender,  tlie  mode  of  proceeding  against  him  and 
tlie  jurisdiction  of  the  court,  see  the  Prevention  of  Crueltv  to  Children  Act, 
1894,  ss.  4  to  20.  post,  p.  643. 

(j)  See  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49). 


r.OO  l:{  A    I  1   Vi<  r.  c.   42. 

TIIH  EMPLOYKKS'  LI.\1;IMTV  ACT,   issu. 

43  ct   14  Vict.  r.  42. 

An  Arl  fo  ej-fnnl  ami  reguhile  f/ir  JJahilih/  of  Kiuploi/irs  io 
malcp  Coniprusalion  for  Personal  Injurlos  aufjereil  bi/ 
Wor/nurn  in  Iheir  ni'rricp.  [Ttli  September,   IHSO.] 

Ik'  if  enacted  )>y.  iVc,  ice,  as  follows  : 
.Amendment  i.  WIkmv  after  tlie   comiiicncemeiit   of    this   Aet    i»crsoiial    injury   is 

"•  '"w.  caused  to  a  workman  ( /). 

(1.)  Hy  reason  (/•)  of  any  defect  in  the  condition  of  the  ways  (/), 
works  (;«),  nineliinery  (m),  or  |)lant  connected  with  or  u.scil  (<»)  in 
the  business  of  the  employer  (/;)  ;  or 

(/•)  See  sect.  S. 

(k)  See  sect.  2  fl). 

(/)  Neither  hnhitual  user  nor  metes  and  hounds  nre  necessnry  in  order  tt» 
eonstitute  n  "way":  ll'il/rtt.s  v.  ll'iitt.  (ISflJi  'J  (i.  h.  !t2.  The  expression 
•'(Ict'pct  in  tlie  condition"  im|)lifs  sonicfhinu:  "»t'  a  more  or  |ps>  ])crmancnt  or 
chronic  nature,  and  has  hcen  lichl  not  to  inchidc  a  case  of  nejjii'.rcnt  user  such 
as  the  nc;,diircnt  phiciiijr  of  iin  ol)strnction  u])on  tlic  w,iy  :  Mrdijlin  v.  I'lihuct's 
Sh,  1,1,11  ill! I ii'i  Co..  10  (X.  \\.  I).  .') ;  or  tlic  tlin)\vii><,'  ol  rnhhisli  down  a  lift 
well:  I'ifi'-iiiii  V.  /li.riiii,  .').')  I,.  J.,  (j.  ]{.  117:  or  the  tcmporarv  removal  i)f 
the  lid  of  a  catchpit:  U'ilhtts  v.  ir,itt,  \1S!»2)  'l  Q.  H.  !)2.  See  the  remarks 
on  this  last  casein  Tnlp  v.  Ltit/mni,  (1897)  1  (i.  R.  •')n2. 

(m)  \  fiictory  wmU  in  course  of  erection  would  not  he  i)art  of  the  works 
used  in  the  husincss  of  the  factory  owner  :  /fom-  v.  Finrh.  17  (i.  H.  I).  187  ; 
hut  a  wall  liciii^'  diinolishe<l  by  a  huilder  fur  the  j)urpose  of  clearin'r  a  site  for 
a  lU'W  huildintr  would  he  ])art  of  tlic  works  conncctcil  with  or  used  in  the 
huihh'r's  husincss:  lh;oni,;i,ni  \.  R„l„,i!i<m,  '1.S92)  1  (i.  15.  M\.  Se«j  the 
remarks  of  Lord  AVatscm  in  .V//(/7//  v.  Il,il.,i\  (1891)  .\.  (;.  Win,  as  to  a  defect 
in  works  arisifij  out  of  machinery  or  tackle  causin?  a  dau'rer  recurring  at 
intervals,  whi<-h  may  he  cured  hy  ijivin;;  workmen  fimdy  notice  of  the 
approach  of  the  dan^'cr. 

ill)  Machinery  or  plant  is  dcfcitivc  within  this  section  if  it  is  unfit  for  the 
ptiri)ose  for  which  it  is  intended  to  he  u-ed,  showimr  ney:!i'j-cuec  on  the  ])art 
of  the  employer  :  ]l',i/.s/i\.  iriiil,!,,!,  21  (i.  IJ.  D.  ;571.  'I'hcrc  was  held  t.» 
he  such  I'vidence  of  a  defe<'t  in  llixl.i'  v.  Sniiiiirlidiii,  12  H.  15.  I).  HO,  where 
the  hides  ot  a  lift  were  iu)t  fenced  so  n:^  to  prevent  the  coke  carried  on  it  from 
falling  off  ( in  to  persons  helow  ;  in  ('ri/jpn  v.  .fmltjr,  ^'.\  (X.  \\.  D.  o8;j,  where 
a  pln^terersVcaffoldini,' jrave  way ;  in  I'nlri/\.  dnnirlt.  l(i(i.  11.  I).  52.  where 
^ —  :i  roller  ns<'<l  in  ji  piiper  mill,  instead  of  hein^r  ni  one  j)iecc,  w;is  made  in  eight 
sections  with  interstices  hetwecn,  in  which  a  workm.in's  tiuL'crs  were  caupht ;  in 
n'rl,l,,i  v.  It.ill.nd,  17  (|.  H.  I>.  122,  where  a  ladder  which  had  to  he  lejiut 
a(;ainst  a  crookc<I  |>ipe  had  no  hooks  oranvtliin;^  to  stcxly  it  so  that  it  fell;  in 
yniiiioiit/i  V.  I-'i'iiiri,  ]'.)  (i.  It.  1).  r)l7,  where  an  cxtniordiiinrily  xicions  hors(! 
wns  used  hy  a  wharlinjfer  in  London  for  drawin<j  n  trolley;  in  Tiifrv.  Lutlntm, 
1897)  1  (i.  II.  •'>02,  where  a  movahli'  ^rnard  to  a  circular  saw  was  improperly 
remove«l  hy  the  nawyer  See  also  Slinitmi  v.  Sniifloii,  02  1,.  .!.,  H.  H.  40."). 
.\«  to  i<tatnt«)rv  provisions  for  ft'ucin;;  machinery,  see  xect.  10  i»f  the 
Factory  and  Workshop  Act,  1901,  /n,*/.  p.  729.  .\  coal  ship  iMisupjiIied  with 
ventilator!*  mm  rei|uirci|  hv  the  repnlations  ot  the  Uourd  ot  Trade  w:c.  held  to 
he  defective  pliint  of  a  coal  contriictor  when  Iyin;r  in  a  harhour  and  uhout 
to  he  unloaded  hv  him  :  f'ntfrr  v.  I'lntl,i\  78  I,.  T.  Kip.  70.  In  U'rthfi  v. 
irhitrfrif,  21  (i.  It.  I).  :)7I.  the  majoiity  of  the  Court  ot  ;\|)pe:d  held  that  it 
WHS  not  evidence  of  n  defect  in  a  machine  that  n  wheel  which  nnjrhf  haveheen 


(o)  (/')  For  notes  sec  next  imgc. 
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(2.)  By  reason  of  the  negligence  of  any  pei'.son  in  the  service  of  the 
employer  who  has  any  superintendence  entrusted  ((/)  to  him 
whilst  in  the  exercise  of  such  sujjerintendence  :  or 

(3.)  By  reason  of  the  negligence  of  any  })erson  in  the  service  of  the 
ein])l()y('r  to  whose  orders  or  directions  the  workman  at  the  time 
of  the  injury  was  bound  to  conform,  and  did  conform,  where 
such  injuiy  resulted  from  his  having  so  confiirmed(r)  ;  or 

(4.)  By  reason  (.v)  of  the  act  or  omission  of  any  person  in  the  service  of 
the  emjiloyer  done  or  made  in  obedience  to  the  rules  or  byelaws 
of  the  employer,  or  in  obedience  to  particular  instructions  given 
by  any  person  delegated  with  the  authority  of  the  employer  in 
that  behalf  :  or 

(5.)  By  reason  of  the  negligence  of  any  pei'son  in  the  service  of 
the    employer    who    has    the    charge  or   control  (t,)    of    any 

made  of  solid  metal  was  in  fact  made  with  holes  in  it,  for  the  sake  of  lightness  : 
the  plaintiff  while  working  at  it  having  caught  his  fingers  in  the  holes  of  the 
wheel.  In  Sn/ith  v.  Baker,  (1891)  A.  C.  ;5'2.5,  Lord  Watson  said  that  he  saw 
uo  reason  to  doubt  that  an  arrangement  of  machinery  and  tackle  which,  altliougli 
reasonably  sale  lor  those  engaged  in  working  it,  is  jievertheless  dangerous  to 
workmen  employed  in  another  department  of  the  business,  constitutes  a  defect 
in  the  condition  of  the  works  within  the  meaning  of  the  sub-section. 

(o)  In  Thompso))  v.  Citij  Glass  Bottle  Co.,  fl902)  1  K.  B.  233,  the  County 
Court  Judge  held  that  a  machine  which  had  ceased  to  be  used  in  the  employer's 
business  and  was  being  removed  from  its  place  in  the  workshop  was  plant 
connected  with  or  used  in  the  business  of  tlie  employer.  Tiie  Court  of  Appeal, 
reversing  the  decision  of  the  King's  Bench  Division,  held  that  there  was 
evidence  to  justify  his  finding. 

{p)  As  to  tile  meiiniug  of  "employer,"  see  sect.  8. 

[q)  See  the  definition  in  sect.  8.  It  has  been  held  that  a  man  whose  dutv 
it  was  to  guide  a  crane  by  means  of  a  guy  rope,  and  to  give  directions  when  to 
lower  and  when  to  hoist  was  not  within  this  definition:  Shafers  v.  General 
-Steam  Xavif/aiioii  Co.,  10  Q.  B.  D.  3o6 ;  nor  a  foi-eman  of  a  gang  of 
labourers:  kellardw  RooJce,  19  Q.  B.  D.  oSo ;  21  Q.  B.  D.  3G7.  But  a 
person  having  superintendence  is  not  necessarily  outside  the  definition  merelv 
because  he  voluntarilv  assisted  in  manual  labour :  Oshorncy.  Jackson,  1 1  Q.  B.  \). 
619. 

(;•)  This  sub-section  is  not  to  be  limited  to  an  injury  arising  from  an  order 
which  order  is  negligent  in  itself,  nor  is  it  esseutialto  show  that  tlie  con- 
formity to  the  order  was  the  causa  causans  of  the  injury :  see  the  judgment  of 
1-ord  Herschell  in  Wild  v.  Waycjood,  (1892)  1  Q.  B.  783.  The  person  giving 
the  orders  must  have  authority  to  tell  the  worknum  where  he  was  to  work 
and  at  what  time:  Snowchn  \.  JJai/nes,  25  Q.  B.  D.  193.  The  order  by 
which  the  injury  was  caused  mav  be  express  or  implied  :  Kcllurd  v.  Ilooh'c, 
21  Q.  B.  D.  367.  In  Mdlward'x.  Midland  Railua,/  Co.,  14  Q.  B.  D.  68, 
where  a  van  boy  was  injured  by  conforming  to  the  orders  of  a  carmau,  it  was 
held  that  there  was  evidence  to  go  to  the  jury  under  this  sub-section. 

(.s)   See  sect.  2  (2). 

\t)  In  Cv.c\.  Great  JTcstcrn  Railua,/  Co.,  9  Q.  B.  D.  lOG,  it  waslield  that 
there  was  evidence  to  show  that  a  capstan-man  who  propelled  a  series  of 
trucks  along  a  line  of  rails  in  a  goods  station  was  in  charge  or  control  of  a 
train  on  a  railway.  In  Gihbs  v.  Great  Western  Railua  i/  Co.,  12  Q.  B.  I).  208. 
it  was  held  that  there  was  no  evidence  to  show  tliat  a  workman  employed  to 
clean,  oil,  and  adjust  points  on  a  railway  was  in  charge  or  control  of  "them. 
In  McCord  v.  Cammell,  (1896)  A.  C.  o7,  it  was  held  that  a  person  who  has  the 
charge  or  control  of  a  train  does  not  necessarily  cease  to  have  charge  of  it, 
within  this  sub-section,  because  souk;  of  the  carriages  have  been  uncoupled  so 
that  they  may  be  separately  dealt  witli :  and  it  Avas  also  held  that  the  words 
of  the  sub-section  do  not  necessarily  point  to  only  one  person  being  in  charge 
of  the  train,  but  may  include  persons  having  duties  to  perform  in  respect  of 
parts  of  the  train. 


ni>2  .[:\  \     I  I    Vn  T.  (  .    J-2. 

sii^iml.  poiiifs,  l(K'omotivc  (•Mt:iiii'(»/).  or  ti-.iiii  upon  a  mil- 
way  (r). 
the  workman,  or  in  ca.so  tlu-  injnrv  n-sults  in  ileath.  the  li'^rsil  jK-rsonal 
ri'prcsontntivos  of  the  workman,  and  any  i)crsons  entitled  in  case  of 
<leatli  sliall  have  the  sjime  riirlit  of  eomjHnsation  (//•)  and  remoliesapjiinst 
the  em|>Ioyer  as  if  (J-)  t lie  workman  had  not  Ix-en  a  workman  of  nor  in 
the  serviec  of  the  employer,  nor  enpi^red  in  his  work. 
Exceptions  t.>  2.  A  workman  shall  not   l>e  entitled  under  thi.s  Aet  to  any  right  of 

nnuMHhni-nt  eompens;ition  or  remetly  a^.'jiinst  the  employer  in  any  of  the  followinp 

of  Inw.  cases  ;  that  is  to  say, 

(1.)  Under  sub-seetion  one  of  section  one.  unlcs.s  the  defect  therein 
mentioned  arose  from  or  had  not  been  discovered  or  remetlii^l 
owint;  to  the  ne^jlif^enee  (//)  of  the  employer,  or  of  some  persf>n 
in  the  service  of  the  cm|)loyor,  and  entrusted  by  him  with  the 
<luty  of  seeinp  that  the  ways,  works,  machinery,  or  plant  were 
in  proper  condition. 
(2.)  Under  sub->ection  four  of  .section  one.  unless  the  injury  rcsultcil 
from  some  impropriety  or  defect  in  the  rules,  byelaws,  or 
instructions  therein  mentioned  ;  |)rovided  that  where  a  rule  or 
byelaw  has  l>een  approved  or  has  Irh-ii  accepted  as  a  i)roi)cr  rule 
or  byelaw  by  one  of  her  Majesty's  Principal  Secretaries  of 
State  or  by  the  Hoard  of  Trade  or  any  other  department  of  the 
(Jovernment,  under  or  by  virtue  of  any  .\ct  of  rarliament,  it 
shall  not  be  deemed  for  the  jjurjioscs  of  this  Act  to  be  an 
improper  or  defective  rule  or  l)velaw. 
(3.)  In  any  ca.sc  (.-)  where  the  workman  knew  of  the  defect  or  nepli- 
.i.'cnce  which  caused  his  injury,  and  failed  within  a  reasonable 
time  tn  ^'ive.  i>r  cau.se  to  be  triven.  information  thereof  to  the 
(•m|iluyor  or  some  |)ei-son  superior  to  himself  in  the  service  of 
the  employer.  unlcs.s  he  was  aware  that  the  employer  of  such 
superior  already  knew  of  the  said  defect  or  negligence. 

(»<)  Thifi  does  not  include  a  stenni  crane  on  rails:  .}furp/ii/  v.  Wilson. 
.V2  L.  J.,  (i.  n.  rrH. 

(v)  This  inclixles  a  temporary  traniwav  used  hv  a  conf rat-tor :  llnuijlitt/  v. 
Firlmii/.,  10  (I  U.  I).  X)S. 

iir)  It  is  coiiipcteiit  for  a  workjuan  to  a;rree  as  part  of  his  contract  of  sonicf 
that  neithiT  In-,  nor  his  personal  reprfst-ntativcs  in  cnse  of  his  death,  shall 
have  any  claim  n<rainst  his  employer  for  coniiMiisation  under  this  Act : 
Gnjfilh*  \.  F.nrl  nf  Jhiillrii,  9  (,).  H.  I).  .'{."i7.  Surh  an  airreenient  made  hy 
an  infiint  workman  niav  he  for  his  henetit  and  tln-refore  liindin^  \\\wn  him  : 
CUm'iitx  V.  hniilnn  aii'il  Xorlfi   U'lutriti  l{,i,lirii>i  I',,..  (ISIH^  2  (i.   H.   tS2. 

(r)  The  delVnce  of  conunon  emplovrnent  is  thus  taken  away  troni  the 
employer.  Howeii,  1,.  .1..  in  a  written  jndLrinent.  sjiid  that  in  his  ii]iinion  the 
Act,  with  cert.Tin  exceptions,  has  plaeed  the  workimin  in  a  position  a>  advan- 
tageous as,  hut  no  better  thiin.  that  of  tl:e  rest  of  the  world  who  use  the 
niiuit4'r's  preniiseH  at  his  invitation  on  business:  Tliumax  v.  (^uarlermaiur, 
18  Q.  H.  I).  (>S.).  The  defence  of  contriluitorv  nejjiijjence  and  the  defence 
resting  on  the  doetrine  rn/niti  tion  /it  injinni  ari'  both  ripen  to  the  master  in  a 
claim  under  this  ,\rf.  Neither  mere  knowledj^e  of  the  risk,  nor  enntinuing 
to  Work  with  kn(iwle(lj.'e  of  the  ri>k.  nicessurilv  precludes  a  workman  froni 
recovering  compensation :  Wrlilmx.  Itallnnl,  17  'i.  H  I).  I'J'J;  Thntna.s\. 
Qn(irlrrm<iiiir,  uhi  itupra  ;  Yarmoiilh  v.  Fraucf,  !!•  (i.  \\.  I).  ()47  ;  UnMrlet/  v. 
KarHirantUlr.  19  (i.  IJ.  I).  123;  Smith  v.  Itakrv,  (1891)  A.  C  325.  'See 
licet.  2  (3). 

(y)  Moovey.  Ginmoii,  '}H  ]..  .1.,  (i.  l!,  I(i9:  Ki<l</lf  v.  I.oirtt,  \C,  ti.  IJ.  H 
60.1. 

{:)  This  Biih-fiection  gives  the  employer  a  new  statutory  defence  :  Wfhhn  \ . 
Ha/lfiifi,  17  Q.  II.  I).  122;  n*  to  whieh  Va.'«p  see  the  judgnnnt  of  Hinviri,  I,  .1  . 
in  Thomai  v.  Quartrrniniiir,  IS  H.  J{.  I).  085,  COU. 
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3.  The  amount  of  compensation  recoveraljlo  under  this  Act  shall  not 
exceed  such  sum  as  may  be  found  to  he  equivalent  to  tlie  estimated 
earninj^s  (//).  durini^  the  three  years  prccedinj^  the  injury,  of  a  person  in 
the  same  grade  emploj^ed  during  those  years  in  the  like  em{)loyment 
and  in  the  district  in  which  the  workman  is  employed  at  the  time  of 
the  injury. 

4.  An  action  for  the  recovery  under  this  Act  of  compensation  for  an 
injury  shall  not  be  maintainable  uidess  notice  (/y)  that  injury  has  been 
sustained  is  given  within  six  weeks,  and  the  action  is  commenced  within 
six  months  from  the  occurrence  of  the  accident  causing  the  injury,  or,  in 
case  of  death,  within  twelve  months  from  the  time  of  death  :  Provided 
always,  that  in  case  of  death  the  want  of  such  notice  shall  be  no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall  be  of  opinion  that 
there  was  reasonable  excuse  for  such  want  of  notice. 

5.  There  shall  be  deducted  from  any  compensation  awarded  to  any 
workman,  or  representatives  of  a  workman,  or  persons  claiming  by, 
under,  or  through  a  workman  in  respect  of  any  cause  of  action  arising 
under  this  Act,  any  penalty  or  part  of  a  penalty  which  may  have  been 
paid  in  pursuance  of  any  other  Act  of  Parliament  to  such  workman, 
representatives,  or  persons  in  respect  of  the  same  cause  of  action  ;  and 
where  an  action  has  been  brought  under  this  Act  by  any  workman,  or 
the  representatives  of  any  workman,  or  any  persons  claiming  by,  under, 
or  through  such  workman,  for  compensation  in  respect  of  any  cause  of 
action  arising  under  this  Act,  and  payment  has  not  previously  been  made 
of  any  ])enalty  or  part  of  a  penalty  under  any  other  Act  of  Parliament 
in  respect  of  the  same  cause  of  action,  such  workman,  representatives  or 
person  shall  not  be  entitled  thereafter  to  receive  any  penalty  or  part  of  a 
jjenalty  under  any  other  Act  of  Parliament  in  respect  of  the  same  cause 
of  action. 

6. — (1.)  Every  action  for  recovery  of  compensation  under  this  Act 
shall  be  brought  in  a  county  court  (c),  but  may,  upon  the  application  of 
either  plaintiff  or  defendant,  be  removal  into  a  superior  court  in  like 
manner  and  upon  the  same  conditions  as  an  action  commenced  in  a 
county  court  may  by  law  be  removed  {d). 

(2.)  Upon  the  trial  of  any  such  action  in  a  county  court  before  the 
judge  without  a  jury  one  or  more  assessors  may  be  appointed  for  the 
purpose  of  ascertaining  the  amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and  mode  of  appoint- 
ment and  remuneration  of  such  as^^essors,  and  all  matters  of  procedure 
relating  to  their  duties,  and  also  for  the  purpose  of  consolidating  anj' 
actions  under  this  Act  in  a  county  court,  and  otherwise  preventing  multi- 
plicity of  such  actions,  rules  and  regulations  may  be  made,  varied,  and 
repealed  from  time  to  time  in  the  same  manner  as  rules  and  regulations 
for  regulating  the  practice  and  procedure  in  other  actions  in  county 
courts  (i"). 

(a)  In  the  case  of  an  apprentice,  "  earnings  "  would  include  other  things 
besides  money  supplied  to  him  by  his  employer,  such  as  food  or  clothing, 
which  can  be  estimated  at  a  money  value  :  JS'oel  v.  Redruth  Foundrt/  Co.,  (189G) 
1  Q.  B.  4.53. 

{/))  See  sect.  7.  A  defence  that  no  notice  has  been  given  within  six  weeks 
of  the  occurrence  of  the  accident  is  a  statutory  offence  of  which  the  defendant 
must  give  notice  under  the  County  Court  llules,  1889,  Order  X.  :  Cotiroy  v. 
Peacock,  (1897)  2  Q.  B.  6. 

{c)  There  is  no  right  of  appeal  from  the  decision  of  a  county  court  upon  an 
action  under  this  Act  except  upon  a  point  of  law  which  has  been  raised  and 
submitted  to  the  County  Court  judge  at  the  trial:  Smith  y.  Baker,  (1891) 
A.  C.  325. 

{d)  Mundayy.  ThaDies  Ironworks  Co.,  10  Q.  B.  D.  59;  E.y.  Judge  of  the 
City  of  London  Court,  14  Q.  B.  D.  905. 

{e)  See  the  County  Court  Rules,  and  especiallv  Order  XLIV. 

M.S.  '  38 
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Sootlan<l  and  "  County  court  "  shall,  with  respect  to  Scotlaiul.  mean  the  "  ShcriflTs 

Irt-laud.  Court,"  and  shall,  with  resjK'ct  to  Ireland,  mean  the  "  Civil  Rill  Court." 

In  Scotland  any  action  under  this  Act  ni.ny  Ijo  reniove<l  to  the  Court  of 

Session  at  the  instance  of  cither  party,  in  the  manner  |)rovi(led  by,  and 

subjiM^t  to  the  conditions  preseribe«l  by,  section  nine  of  the  Sheriff  Courts 

(.^eotlan.l)  Act,  1S77. 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  same 

occurrence  or  cause  of  action,  thouj^h  at  the  instance  of  diflfcrent  [mrties 

and  in  respect  of  different  injuries. 

Mode  of  7.  Notice  {_^)  in  rcs|)ect  of  an  injury  under  this  Act  shall   pive  the 

MTvinp  notice      name  and  address  of   the  |>ei-son   injured,  and  shall  state  in  ordinary 

Hi  injury.  lanpuaue  the  cause  of  the  injury  and  the  date  at  which  it  was  sustained, 

and   shall   be  serve*!   on  the  iinployer,  or,  if   there  is  more  than  one 

employer,  uj)on  one  of  such  einidoyers. 

The  notice  may  \>c  served  by  deliverinj;  the  same  to  or  at  the  residence 
or  place  of  business  of  the  person  on  whom  it  is  to  be  servc<l. 

The  notice  m.ay  also  be  served  by  ])ost  by  a  rej^istercil  letter  addres,sed 
to  the  person  on  whom  it  is  to  be  served  at  his  last  known  i)lace  of  resi- 
dence or  place  of  business ;  and.  if  served  V)y  post,  shall  !«  deemed  to 
have  been  served  at  the  time  wheii  a  letter  containing  the  same  would  be 
<lelivered  in  the  ordinary  course  of  post ;  ami,  in  j)roving  the  service  of 
such  notice,  it  shall  be  sutticient  to  prove  that  the  notice  was  projjerly 
a<ldresscd  and  registered. 

Where  the  emjtloyer  is  a  Ijody  of  persons  corporate  or  unincorporate 
the  notice  shall  be  served  by  delivering  the  same  at  or  by  sending  it  by 
post  in  a  registered  letter  addres.sed  to  the  ottice,  or,  if  there  be  more 
than  one  office,  an}'  one  of  the  offices  of  such  Ixwly. 

A  notice  under  this  section  sliall  not  l>e  deemed  invalid  by  rcvson  of 

any  defect  or  inaccuracy  therein,  uidess  the  judge  who  tries  the  action 

arising  from  the  injury  mentioned  in  the  notice  shall  be  of  opinion  that 

the  defendant  in  the  action  is  preju<liceil  in  his  tlefcncc  by  .such  defect  or 

inaccuracy,  and  that  the  defect  or  inaccuracy  was  for  the    purjxisc   of 

misleading. 

Definitions.  8.  For  the  purposes  of  this  Act.  unless  the  context  otherwise  requires, — 

The  expression  '"person  who  has  superintendence  entrusted  to  him  " 

means  a  person  whose  sole  or  principal  duty  is  that  of  su|»crinten(l- 

ence,  and  who  is  not  ordinarily  engaged  in  manual  lalx>ur  : 

The  expression  "employer"   includes  a  body  of  persons  corporate  or 

unincor|X)rate  : 
The  expression  "  workman  "  meaiis  a  railway  servant  and  any  person 
to  whom  the  Employers  and  Workmen  Act,  1S7.")  (</),  ajiplies. 
[SiTf.  it  iifiJi  rrprtilrd  hi/  thr  Stntutr  Low  JirrUinn  Art,  1S1)4.] 
Short  title.  lO!  This  Act  m.ay  be  cited  as  the  Kmployers"   Liability  Act,  IHSO,  and 

shall  continue  in  force  till  the  :?lst  <!ay  <if  necember,  1SS7  (A),  and  to  the 
cn<l  of  the  then  next  session  i>f  I'luiiametii.  and  no  hmger,  uidess  I'arlia- 
mcnt  shall  otherwise  determine,  and  all  actions  commenced  under  this  Act 
before  that  period  shall  be  continued  as  if  the  said  Act  had  not  expired. 


(/)  See  wrt.  t.  The  nnfire  nnist  he  in  writing:  Mntfir  v.  Jnilitm, 
8  H.  15.  I).  1  K> ;  hut  ijinrrr  whether  it  must  hp  rnnt.nined  in  one  docimient  or 
■whether  n  dorunicnt  inrnrjiiirating  .■mother  hv  referi-nre  wnnld  he  .«iillirient : 
Krrn  V.  Mtllunll  lh,rl:  Co.,  S  (l  I!  I».  |SJ.  '  Though  lind-r  this  seitinn  the 
name  and  nd<lress  nf  the  person  injured  ami  the  rnnne  nnd  <late  of  the  injury 
r^hould  he  gi%en  in  the  notice,  yet  flie  omis-sion  to  give  any  one  of  these  things 
IH  only  a  "defert  or  in.-trrnmrv  "  under  the  Inst  paragraph  of  the  xcetion  : 
Stonrx.  Jh/ifr.  0  (^  H.  I>.  tfi  :  ('tarLton  \.  Muxqrnvr.  it  (i.  11.  I).  .18(5; 
Cnrtrr  v.  Ihifdalr,  Vl  t^.  H.   I).  !ll  ;    /'ir.if/.  v.  (latlt,  M  L.  T.  Rep.  702. 

(//)    .18  A-  io  Viif.  r.  <>n.  nert.  10.  nnlr.  p.  .')S0. 

(h)  Continiie<l  venrlv  ninre.  and  hv  the  Expiring  Laws  Continunnce  Act, 
1901,  to  continue  till  lieremlier  .nnt,  1002. 
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THE  SLATE  MINES  (GUXPOWJ)ER)  ACT,  1882. 

45  Vict.  c.  3. 

An  Act  to  amend  the  Law  relatin;/  to  the  use  of  Gimpowder  in 
Slate  Mines.  [2!)th  March,  1882.] 

Be  it  enacted  b}',  &;c.,  &;c.,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Slate  Mines  (Gunpowder)  Act,  1882. 

2. — (1.)  It  shall  be  lawful  for  one  of  her  Majesty's  Princijial  Secretaries 
of  State,  if  he  shall  think  fit,  from  time  to  time,  on  the  application  of  the 
owner,  agent,  or  manager  of  any  slate  mine,  to  exempt  such  mine  from 
the  general  rule  contained  in  sub-section  two  of  section  twenty-three  of 
the  Metalliferous  Mines  Regulation  Act,  1872  (/)  with  respect  to  the 
use  of  gunpowder  or  other  explosive  substances,  or  any  portion  of  such 
rule. 

(2.)  The  apjilication  shall  be  transmitted  hy  the  owner,  agent,  or 
manager  to  the  inspector  of  tha  district,  and  the  requirements  of  sections 
twenty-four  antl  twentj'-eight  of  the  Metalliferous  Mines  Kegulation 
Act,  1872  (_/■),  as  to  the  posting  of  any  proposed  special  rule  shall  extend 
to  any  such  application  :  Provided  that  the  exemption  shall  not  come 
into  force  until  granted  by  the  Secretary  of  State. 

(H.)  The  Secretary  of  State  may  at  any  time  revoke  such  exemption, 
but  such  revocation  shall  not  come  into  force  until  written  or  printed 
notice  thereof  has  Vjeen  posted  up  at  the  mine  for  twenty-four  hours. 

(4.)  A  list  of  the  exemptions  granted  or  revoked  under  this  Act  shall  be 
set  forth  by  the  inspector  of  the  district  in  his  annual  report. 


Title  of  Act. 

Power  to 
exempt  slate 
mines  from 
certain 
regulations 
relating  to 
the  use  of 
explosives. 

35  &  36  Yict. 
c.  77. 


THE     PAYMENT    OF    WAGES    IN    PUBLIC-HOUSES 
PROHIBITION  ACT,  1883. 

4G  &  47  YiCT.  c.  31. 

An  Act  to  prohibit   the   Payment  of  Wages  to   Workmen  in 
Fublic-Jiouses  and  certain  other  pl/ices. 

[•20th  August,  1883.] 

[  Tlic preamhlr  wax  rejypaled  hy  tlie  Statute  Law  Recision  Act,  1898.] 
Be  it  enacted  by.  i:c.,  ^c.  as  follows : 

1.  This  Act  may  be  cited  as  the  Payment  of  Wages  in  Public-houses    Short  title. 
Prohil/ition  Act,  1883. 

2.  In  this  Act  the  expression  "  workman  "  means  {It)  any  person  who  is 
a  labourer,  servant  in  husbandry,  journeyman,  artificer,  handicraftsman, 
or  is  otherwise  engaged  in  manual  labour,  whether  under   the   age   of 

.  twenty-one  years  or  above  tliat  age,  but  does  not  include  a  domestic 
or  menial  servant,  nor  any  person  employed  in  or  about  any  mine  to 
which  the  Coal  Mines  Regulation  Act,  1872  {I),  or  the  Metalliferous  Mines 
Regulation  Act,  1872  (/«),  applies. 

3.  No  wages  shall  be  paid  to  any  workman  at  or  within  any  public- 
house,  beersiiop.  or  place  for  the  sale  of  any  spirits,  wine,  cyder,  or  other   to  be  paid 
witliin  public- 


Definition  of 
workman. 


Xo  wages 


(/■)  Ante,  p.  562. 
(_/■ )  Ante,  pp.  564,  565. 

(k)  Seethe  definition  of  "workman"  in  sect.   10  of  the  Employers  and 
Workmen  Act,  18  75,  ante,  p.  580. 

(0  Coal  Mines  Regulation  Act,  1887,  sects.  75  and  83,  po»t,  pp.  630,  632. 
{in)  Ante,  p.  554. 
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house. 


5!>r> 


no  \  ")!  Vi( 


IVnalries. 


Act  not  to 
appiv  to 
Ireliiml. 


spirituous  or  fonnouttHl  litiuor,  or  any  office,  pardeu.  or  placo  bclonffiiii; 
tiicrcto  or  occupitnl  therowifli,  save  and  except  such  wapes  as  arc  paid  by 
the  resilient  owner  or  tvcupier  of  such  public-house,  becrshop,  or  place  to 
any  workman  hmu'i  tiilr  eniplove<l  by  him. 

Kvery  pei-son  who  coiitnivenes  or  fails  to  comply  with  or  permit.s  any 
person  to  contmvcne  or  fail  to  comply  wilii  this  Act  shall  be  guilty  of  an 
ofTonce  ai^ainst  this  Act. 

And  in  the  event  of  any  waj:cs  l^einir  paid  by  any  pcreon  in  contra- 
vention of  the  |)ri)visions  of  this  Act  for  or  on  iK-half  of  any  cm|)loyer, 
such  employer  sliall  him-*elf  l)e  ^ruilty  of  an  oflFcnce  agjiinst  this  Act, 
unless  he  prove  that  he  hatl  taken  all  reasonable  means  in  his  power  for 
cnforcini:  the  provisions  of  this  Act  and  to  prevent  such  contravention. 

4.  Kvery  ])erson  who  is  guilty  of  an  offence  against  this  Act  shall  i)o 
liable  to  a  penalty  not  exceeding  ten  pounds  for  each  tiflFencc;  and  all 
offences  against  this  Act  may  be  prosecuted  and  all  penalties  und(?r  this 
Act  may  Ix?  recovered  by  any  jtei-son  summarily  in  Knghind  in  the 
manner  i)rovided  by  the  Summary  .lurisiliction  Acts,  and  in  Scotland  in 
the  manner  provided  bv  the  Summary  Jurisdiction  (Scotland)  Acts,  18t>4 
and  ISSI. 

5.  This  Act  shall  not  ajjply  to  Inland. 


Short  title. 

14:  2  Will.   1, 
.  .  :i7. 


Application 
of  principal 
Act  to  work- 
man as  de- 
fined hy 
38  \:  VJ  Vict, 
c.  90. 

Advance  of 

wages. 


Saving  for 
Norvant  in 
hushandrj. 

Onlrr  for 
)rood.<t  Bd  a 
deduction 
from  wagPH 
illrgal. 


TIIK   'rrj'CK    .VMKXDMEXT   ACT,  1887. 

r.o  I'i:  51  Virr,  c.  4r.. 

An  Art  fo  anir/nf  and  crtrnil  llif  Latr  rrlatinfi  to  Trurh. 

[icth  September,  1887.] 
He  it  enacted.  A:c.,  as  follows  : 

1.  This  Act  may  be  cite<l  as  the  Truck  Amendment  Act.  1887.  The 
Act  of  the  session  of  the  fii-st  and  second  years  of  the  reign  of  King 
William  the  Fourth,  chapter  thirty-seven,  intitulwl  ''An  Act  to  prohibit 
the  ]>ayment  in  certain  trades  of  wages  in  goods  or  otherwise  than  in  the 
current  coin  of  the  realm  "  (in  this  \ci  referred  to  as  the  principal  Act\ 
may  Ixi  cited  as  the  Truck  Act.  ISSl.  and  that  Act  and  tiiis  Act  may  be 
eitetl  together  a-s  the  Truck  Act.s,  1S31  and  ls,S7,  and  siiall  be  construed 
together  as  mie  Act  («). 

2.  The  provisions  of  the  principal  .Act  shall  extend  to.  apply  to,  and 
inchule  any  workman  as  detine<l  in  the  Kmploy<*rs  and  Workmen  Act, 
1m7.'>.  section  ten,  and  the  expression  "artiliecr"  in  the  principal  Act 
shall  1m;  construed  to  include  every  workman  to  whom  the  principal  A<'t 
is  extended  and  jipplied  by  this  Act.  and  all  provisions  and  enactments 
in  the  iirincipal  Art  inconsistent  hcrewilii  !»re  hereby  repealed. 

3.  \\  henever  by  agreement,  custom, or  otherwise  a  workman  is  entitled 
to  receive  in  anticipation  of  the  regular  peritxl  of  the  payment  of  his 
wages  an  advan.-e  as  part  or  on  account  thereof,  it  shall  not  l>e  lawful 
for  the  employer  to  withhold  such  a<lvance  or  make  any  deduction  in 
respc<;t  of  such  advance  on  account  of  poundage,  discount,  or  interest,  or 
any  similar  charge. 

4.  N'oihinir  in  the  principal  Act  or  this  Act  shall  render  illegal  a 
contnict  with  a  wrvant  in  husbandry  for  giving  him  footl,  drink,  not 
l>cing  intoxicating,  a  entfagc,or  other  allowances  or  privilcgas  in  a<ldition 
to  money  wage*  as  a  remuneration  for  his  services. 

6.  In  any  action  brought  by  a  workman  for  the  recovery  of  his  wages, 
the  employer  shall  not  l»e  entitled  to  any  set  off  or  counterclaim  (c)  in 

(m)  These  two  Act*  arc  alno  to  be  construed  together  as  one  Act  with  tho 
Truck  Act,  1H96,  f)OMt,  p.  667. 

(")  Compare  sect.  6  of  the  Tnick  Act,  1831,  ante,  p.  .>23. 
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respect  of  any  goods  supplied  to  the  workman  by  any  person  under  any 
order  oi-  direction  of  the  cm|)loycr,  or  any  agent  of  the  employer,  and  the 
employer  of  a  workman  or  any  agent  of  the  employer,  or  any  jierson 
supi)lying  goods  to  the  workman  under  any  oider  or  dii'oction  of  such 
employer  or  agent,  sliall  not  be  entitled  to  sue  the  workman  for  or  in 
respect  of  any  goods  supplied  by  such  employer  or  agent,  or  under  such 
order  or  direction,  as  tlie  case  may  be. 

Provided  that  nothing  in  this  section  sliall  a()ply  to  anything  excepted 
by  section  twentj'-three  of  the  principal  Act. 

6.  No  employer  shall  (y/),  directly  or  indirectly,  by  himself  or  his 
agent,  impose  as  a  condition,  express  or  implied,  in  or  for  the  employ- 
ment of  any  workman  any  terms  as  to  the  place  at  which,  or  the  manner 
in  which,  or  the  person  with  whom,  any  wages  or  portion  of  wages  paid 
to  the  workman  are  or  is  to  be  expended,  and  no  employer  shall  i)y  him- 
self or  his  agent  dismiss  any  workman  from  his  employment  for  or  on 
account  of  the  place  at  which,  or  the  manner  in  which,  or  the  person 
with  whom,  an}'  wages  or  jiortion  of  wages  paid  by  the  employer  to  such 
workman  are  or  is  expended  or  fail  to  be  expended. 

7.  Where  any  deduction  is  made  by  an  employer  from  a  workman's 
wages  for  education,  such  workman  on  sending  his  child  to  any  state- 
inspected  school  selected  by  the  workman  shall  be  entitled  to  have  the 
school  fees  of  his  child  at  that  school  paid  by  the  employer  at  the  same 
rate  and  to  the  same  extent  as  the  other  workmen  from  whose  wages  the 
like  deduction  is  made  b}'  such  employer. 

In  this  section  "  state-inspected  school  "  means  any  elementary  school 
inspected  under  the  direction  of  the  Education  Department  in  England 
or  Scotland  or  of  the  Board  of  National  Education  in  Ireland. 

8.  No  deduction  shall  be  made  from  a  workman's  wages  for  sharpening 
or  repairing  tools,  except  by  agreement  not  forming  part  of  the  condition 
of  hiring. 

9.  Where  deductions  are  made  from  the  wages  of  any  workmen  for  the 
education  of  children  or  in  respect  of  medicine,  medical  attendance,  or 
tools,  once  at  least  in  every  year  the  emploj-er  shall,  by  himself  or  his 
agent,  make  out  a  correct  account  of  the  receipts  and  expenditure  in 
respect  of  such  deductions,  and  submit  the  same  to  be  audited  by  two 
auditors  appointed  by  the  said  workmen,  and  shall  produce  to  the  auditors 
all  such  books,  vouchers,  and  documents,  and  afford  them  all  such  other 
facilities  as  are  required  for  such  audit. 

10.  AVhere  articles  arc  made  by  a  person  at  his  o^\^l  home,  or  otherwise, 
without  the  employment  of  any  person  under  him  except  a  member  of 
his  own  family,  the  principal  Act  and  this  Act  shall  apply  as  if  he  were 
a  workman,  and  the  shopkeeper,  dealer,  trader,  or  other  person  buying 
the  articles  in  the  way  of  trade  were  his  employer,  and  the  provisions  of 
this  Act  with  respect  to  the  payment  of  wages  shall  apply  as  if  the 
price  of  an  article  were  wages  earned  during  the  seven  days  next  i)re- 
ceding  tlie  date  at  which  any  article  is  received  from  the  workman  by 
the  employer. 

This  section  shall  apply  only  to  articles  under  the  value  of  five  pounds 
knitted  or  otherwise  manufactured  of  wool,  worsted,  yarn,  stuff,  jersey, 
linen,  fustian,  cloth,  serge,  cotton,  leather,  fur,  hemp,  flax,  mohair,  or 
silk,  or  of  any  combination  thereof,  or  made  or  prepared  of  bone,  thread, 
silk,  or  cotton  lace,  or  of  lace  matle  of  any  mixed  materials.  Where  it  is 
made  to  appear  to  licr  Majesty  the  Queen  in  Council  that,  in  the  interests 
of  persons  making  articles  to  which  tliis  section  api)lics  in  any  county  or 
place  in  the  United  Kingdom,  it  is  expedient  so  to  do,  it  shall  be  iawfiil 
for  her  ilajesty,  by  Order  in  Council,  to  suspend  the  operation  of  this 
section  in   such    county   or   place,    and   the  same   shall  accordingly  be 

{p)  This  section  does  not  apply  to  written  contracts  excepted  by  sect.  23  of 
the  Truck  Act.  1831.  from  the  operation  of  that  Act :  Laml>  v.  Great  Xortherti 
Railivai/  Co.,  (1891)  2  Q.B.  281. 


\o  contracts 
with  work- 
man as  to 
spending 
wages  at  any 
l)articular 
>hop,  &c. 


Deduction  for 
education. 


Deduction  for 
sharpening 
tools,  &c. 

Audit  of 

deductions. 


Artificer  to  be 
paid  in  cash 
and  not  by 
way  of  barter 
for  articles 
made  bv  him. 
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no  \-  ;-)l  Vict.  c.    10. 


Offences. 


Fine  on  person 
(oinniitting 
ntfoncf  tor 
wliich  t'ln- 
plover  is  liiiltlf. 
!in((  power  of 
employer  to 
exempt  himself 
from  penalty 
on  ronviition 
of  actual 
offender. 


Recovery  of 
penalties. 


Detinitions. 


suspeiulctl.  eitlior  wholly  or  in  i)art.  and  either  with  or  without  any 
limitations  or  exceptions,  acconling  as  is  provided  hy  the  Order. 

11.  If  any  employer  or  his  agent  contravenes  or  fails  to  comply  with 
any  of  the  foreu;oin.tj  provisions  of  this  Act,  such  employer  or  ajrent.  as 
the  ease  may  Ix-,  shall  he  iruilty  of  an  offence  aj^ainst  the  principal  Act, 
and  shall  be  liable  to  the  penalties  imposed  by  section  nine  of  that  Act 
as  if  the  nffenee  were  such  an  olTeiice  as  in  that  section  mentioned. 

12. — (I.)  Where  an  offence  for  which  an  employer  is.  by  virtne  of  the 
principal  Act  nr  this  Act,  liable  to  a  i)en:dty  has  in  fact  been  committed 
ity  some  a<:ent  of  the  employer  or  other  person,  such  apent  or  other  person 
shall  be  liable  to  the  same  jienalty  as  if  he  were  the  employer. 

(2.)  Where  an  employer  is  cliaiged  with  an  offence  agjiinst  the  principal 
Act  or  this  Act  he  shall  be  entitled,  upon  information  thily  laid  by  him. 
to  have  any  other  jierson  whom  he  chaifxes  as  the  actual  olTcnder  IjiiniL'ht 
before  the  court  at  the  time  ai)pointcd  for  hearintr  the  charge,  ami  if. 
after  the  commission  of  the  offencic  has  been  j)ioved  the  employer  proves 
to  the  satisfaction  of  the  court  that  he  had  used  due  diligence  to  enforce 
the  execution  of  the  said  Acts,  and  that  the  s.iid  other  person  had  com- 
mitted the  offence  in  (juestion  without  his  knowledge,  consent,  or  con- 
nivance, the  said  other  person  shall  be  summarily  convicted  of  such 
offence,  and  the  employer  shall  be  exempt  from  any  i)enalty. 

When  it  is  made  to  apjicar  to  the  satisfaction  of  an  inspector  of  factories 
or  mines,  or  in  Scotland  a  procuratoi'  fiscal,  at  the  time  of  discovering  the 
offence,  that  the  cnii)loyer  ha<l  used  due  diligence  to  enforce  the  execution 
of  the  said  Acts,  and  also  by  what  person  such  offence  had  been  com- 
mitted, and  also  that  it  had  been  ctmimitted  without  the  knowledge, 
consent,  or  connivance  of  the  employer,  then  the  inspector  or  procurator 
fiscal  shall  proceed  against  the  person  whom  he  Ik'Ucvcs  to  be  the 
actual  offender  in  the  first  instance  without  first  proceeding  against  the 
eiu|i]oycr. 

13. — (1.)  Any  offence  against  the  principal  Act  or  this  Act  may  be 
prosecuted,  and  any  |)enalty  therefor  recovered  in  manner  provided  by 
the  Summary  Jurisdiction  Acts,  so,  however,  that  no  penalty  shall  be 
imposed  on  summary  conviction  exceeding  that  iircscribed  by  the  priiu-ipal 
Act  for  a  second  offence. 

(2.)  It  shall  be  the  duty  of  the  inspectore  of  factories  and  the  inspectors 
of  mines  to  enforce  the  provisions  of  the  principal  Act  and  this  Act 
within  their  districts  so  far  ;is  respects  factories,  workshops,  and  mines 
inspected  by  them  respectively,  anil  such  inspectors  shall  for  this  piiipose 
have  the  same  powers  ami  authorities  as  they  respectively  have  for  the 
purjiose  of  enforcing  the  provisioTis  of  any  Acts  relating  to  factories, 
workshops,  or  mines,  and  all  expenses  incurred  by  them  under  this  section 
shall  be  defrayed  out  of  moneys  provided  by  Parliament  (y). 

(:?.)  Ill  Kiigland  all  iK-nalties  recovered  under  the  principal  Act  and 
this  Act  ^hail  be  paid  into  the  receii)t  of  her  Majesty's  Kxche(iuer,  and 
be  carried  to  the  Consolidated  Fund. 

(4.)    Ill  Sentliind— 

(a)  'J'he  pnx'urators  fiscal   of   the  sheriff"  court  shall,  as  part  of  their 

ftfticial  duly,  investigate  and  prosecute  offences  against  the 
princii)al  Act  or  this  Act.  and  such  i)rosecntion  may  also  Ix; 
instituted  in  the  sheriff  court  at  the  instance  of  any  inspector 
of  factories  or  inspector  of  mines  ; 

(b)  All  offences  against  the  ."aid  Acts  shall  be  prosecuted  in  the  sheriff 

court. 
14.   In  this  Act,  unless  the  context  otherwise  requires, — 
The   ex|)ression    '•.Summary  .lurisdiction    Acts"    means,   as    respects 
Kiigland,  the  Summary  Jurisdiction  Acts  n.s  defined  by  the  Sum- 
mary Juris<liction  Act,  IHT.)  ;  and,  as  respects  Scotland,  means  the 


{q)  Ext<ii(l.(l  to  laiimlrirs  by  sect.  Id  <.f  the  Triuk  Act,  l.sr»r),  post,  p.  000. 
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Summary  Jurisdiction  (Scotland)  Acts,  lSf>i  and  1881,  and  any 
Acts  amending  the  same  : 
Other  expressions  have  the  same  meaning  as  in  the  principal  Act. 

15.  So  much  of  the  principal  Act  as  disqualifies  any  justice  from  acting    Disqualifica- 
as  such  under  the  principal  Act  is  hereby  repealed. 

A  person  engaged  in  the  same  trade  or  occupation  as  an  employer 
charged  with  an  offence  against  the  principal  Act  or  this  Act  shall  iKjt 
act  as  a  justice  of  the  peace  in  hearing  and  determining  such  charge. 

16.  The  provisions  of  the  principal  Act  conferring  powers  on  any 
overseers  or  overseer  of  the  poor  shall  be  deemed  to  confer  those  powers 
in  the  case  of  England  on  the  guardians  of  a  union,  and  in  the  case  of 
Scotland  on  the  inspectors  of  the  poor. 

17.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby  repealed 
to  the  extent  in  the  third  column  of  the  said  sche  lule  mentioned,  without 
prejudice  to  anything  heretofore  done  or  suffered  in  respect  thereof. 

18.  The  principal  Act,  so  far  as  it  is  not  hereby  repealed,  and  this  Act 
shall  extend  to  Ireland,  subject  to  the  foUowmg  provisions  : 

(1 .)  Any  offence  against  the  principal  Act  or  this  Act  may  be  prosecuted 
and  any  penalty  therefor  may  be  recovered  in  the  manner  pro- 
vided by  the  Summary  Jurisdiction  (Ireland)  Acts  ;  (that  is  to 
say,)  within  the  Dublin  Metropolitan  Police  District  the  Acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  and  of 
the  police  of  that  district,  and  elsewhere  in  Ireland  the  Petty 
Sessions  (Ireland)  Act,  1S.51,  and  the  Acts  amending  the  same  ; 

(2.)  Penalties  recovered  under  the  principal  Act  or  this  Act  shall  be 
applied  in  the  manner  directed  by  the  Fines  (Ireland)  Act,  1851, 
and  the  Acts  amending  the  same. 


tiou  of  justice. 


Amendment  of 
l&2Will.4. 
c.  37,  as  to 
overseers. 

Repeal. 

Application  of 
Acts  to 
Ireland. 


SCHEDULE. 


Session  and  Chapter. 


12  Geo.  1,  c,  34. 


22  Geo.  2.  c.  27 


Title  of  Act. 


30  Geo.  2,0.  12. 


57  Geo.  3,  c.  115 


An  Act  to  prevent  un- 
lawful combinations  of 
workmen  employed  in 
the  woollen  manufac- 
tures, and  for  better 
payment  of  their  wages. 

An  Act,  the  title  of  which 
begins  with  "  An  Act 
for  the  more  effectual 
preventing  of  frauds," 
and  ends  with  the  words 
'•and  for  the  better  pay- 
ment of  their  wages." 

An  Act,  the  title  of  which 
begins  with  the  words 
"  An  Act  to  amend  an 
Act,"  and  ends  with  the 
words  •'  payment  of  the 
workmen's  wages  in  any 
other  manner  than  in 
money." 

An  Act,  the  title  of  which 
begins  with  the  words 
"  An  Act  to  extend  the 
provisions  of  an  Act," 
and  ends  with  the  words 
'•  articles  of  cutlery." 


Extent  of  Kepeal 


Section  three,  and  so 
much  of  section  eight 
as  applies  to  section 
three. 


So  much  of  section 
twelve  as  applies  to 
any  enactment  re- 
pealed by  this  Act. 


Sections  two  and  three. 


The  whole  Act. 
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Sc  H  KDU  LE — coKt'iHUed. 


Semtlon  antl  C)i«pU<r. 


1,1  Geo.  3,  c.  122 


1  A:->Will.  4.c.;K 


Till.- of  Act. 


An  Act.  the  title  of  which 
bcjrins  with  tlio  words 
"  An  .\c't  to  exteml  tlie 
provisions,"  iiiitl  iinls 
with  the  won  Is  '•  ex- 
teruiin;:  thi;  provisions 
of  thi's.iiil  Acts  to  Scot- 
Innd  and  Irohin<i." 

An  Act  to  proliibit  the 
payment  in  certain 
tmdcs  of  wat:es  in 
jroiKis  or  otlicrwisc  than 
in  the  current  ri,\\\  nf 
the  realm. 


Extent  of  K<'|>.'nl. 


The  whole  Act. 


Section  ten,  down  to 
"he  pro«lucLtl  to  the 
court  and  jury  " 
inclusive  ;  sect  ion 
eleven,  section 
twelve,  section  fif- 
teen, section  sixteen, 
section  eighteen,  sec- 
tion nineteen,  in  sec- 
tion twenty  the  words 
■•  or  servant  in  hus- 
bandry ; "  section 
twenty-one,  section 
twenty-two,  section 
twenty-four  from 
"and  unless  the 
agicement"  inclusive 
to  end  of  section,  and 
section  twenty -five 
from  "all  workmen  " 
to  '•  purposes  afore- 
sjiid  "  both  inclusive, 
and  the  schedules. 


..'»  k  3G  Vict. 

r.  76. 

40  i  60  Vict. 

r.  40. 

n  &  45  Vict. 

Short  title, 
f'ommrnre- 
nipnt  o(  Act. 

\ppliration 
!  Act. 


'I'm:    COAL    .MIXKS    l.'Kcri.A'I'InX 
.'»u  »fc  bl  Vict.  c.  'M. 


\C\\    1SH7. 


.1//  All  lo  ronsoUilitle  irllh  ainrndinpiifs  t/ip  Coal  J/inrs  Arls, 
1M72  and  1SH(;,  (Old  the  Stint if'ud  Iromttme  Mints 
(OiiiijHfintn)  Art,  IHHI.  [Kith  September,   1887.] 

\Vli';rcn«  it  is  expedient  to  ri'peal  and  re-enael  with  amendments  the 
Conl  Minc-H  Aet«,  |S72  and  Ihmc,  and  the  St  rati  lied  Ironstone  .Mines 
(liiin|«.wder)  Act,  IMSI  : 

He  it  therefore  enacted,  iVe.,  as  follows  : 

Preliminary, 

1.  This  Act  may  lie  citctl  rut  the  Coal  Mines  Uej:ulati(m  Act,  18«7. 

8.  This  .Act  shall  not  conie  into  operation  until  the  first  d.-jyof  .lanunry, 
one  thousitnd  cijilit  hundred  nnrl  ciK'hty-eiKht,  which  dale  is  in  this  Act 
rcferr<-<l  to  as  the  comineneement  of  this  Act. 

3.  This  Act  shall  apply  In  mini's  of  coal,  nuncs  of  sfralifi(><l  ironstone, 
mines  of  shale,  and  mines  of  tire-clay  ;  and  in  this  Act,  unless  the  context 
otherwise  rc-|uir<-  •'■  w  .•.!  ••)iini<"  me.-nm  a  mine  to  wjiich  this  Act 
Applic*. 
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PART    I. 

E III  ploy  nirnt  of  Boyx^   (iirlx,  and    Wmiirii, 

4.  No  boy  undci'  the  age  of  [tliirtecii  (/■)]  years,  and  no  Lriil  or  woman 
of  any  age,  shall  be  employed  in  or  allowed  to  be  for  the  i)ur|)osc  of 
employment  in  any  mine  below  ground. 

6.  A  boy  (.s')  of  or  above  the  age  of  [thirteen]  years  shall  not  be 
employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any 
mine  below  ground  for  more  than  fifty-four  hours  in  any  one  week,  nor 
more  than  ten  hours  in  any  one(hiy,  nor  otherwise  than  in  aceordaiiee  wiili 
the  regulations  hereinafter  eontained  with  resi)cct  to  the  employment 
of  boys  in  a  mine  below  ground. 

6.  With  respect  to  the  employment  of  boys  in  a  mine  below  ground, 
the  following  legulations  shall  liave  effeet  ;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  hours 
between  the  period  of  employment  on  Friday  and  the  period  of 
employment  on  the  following  Saturday,  and  in  other  cases  of  not 
less  than  twelve  hours  between  each  period  of  employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin  at  the 
time  of  leaving  the  surface,  and  to  end  at  the  time  of  returning 
to  the  surface  : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday  night 
and  to  end  at  midnight  on  the  succeeding  Saturday  night. 

7.  With  respect  to  boys,  girls,  and  women  employed  above  ground,  in 
connexion  with  any  mine,  the  following  provisions  shall  have  effect  : 

(1.)  No    boy   or    giii    under  the  age    of    twelve  years  shall   be  so 

employed  : 
(2.)  No   boy  or   girl   under   tlie   age    of    thirteen  years  shall   be    so 

employed — 

(a)  for  more  than  six  days  in  any  one  week  ;  or 

(b)  if  employed  for  more  than  three  days  iu  any  one  week,  for 

more  than  six  hours  in  any  one  day  ;  or 

(c)  in  any  other  case  for  more  than  ten  hours  in  any  one 

day  : 

(8.)  No  boy  or  girl  of  or  above  the  age  of  thirteen  years  and  no 
woman  shall  be  so  employed  for  more  than  fifty-four  hours  in 
any  one  week  or  more  than  ten  hours  in  any  one  day  : 

(4.)  No  boj%  girl,  or  woman  shall  be  so  employed  between  the  liours  of 
nine  at  night  and  five  on  the  following  morning,  nor  on  Sunday, 
nor  after  two  o'clock  on  Saturday  afternoon  : 

(5.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  hours 
between  tlie  termination  of  employment  on  Friday  and  the 
commencement  of  emjiloyment  on  the  following  Satunhiy,  and 
iu  other  cases  of  not  less  than  twelve  hours  between  the 
termination  of  employment  on  one  day,  and  the  connnencement 
of  the  next  employment : 

((5.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday  night 
and  to  end  at  midniglit  on  the  succeeding  Saturday  night  : 

(7.)  No  boy,  girl,  or  woman  shall  be  euiiiloyed  continuously  for  more 
than  five  hours,  without  an  interval  of  at  least  half  an  hour  for 
a  meal,  nor  for  more  than  eight  hours  on  any  one  day,  without 
an  interval  or  intervals  for  meals  amounting  altogether  to  not 
less  than  one  hour  and  a  half  : 

(8.)  No  boy,  girl,  or  woman  shall  be  employetl  in  moving  railway 
waggons. 

The  provisions  of  this  section  as  to  the  employment  of  boys,  girls,  and 
women  after  two  o'clock  on  Saturday  afternoon,  shall  not  apply  iu  the 


]''mploynient 
Ijelow  gruund 
i)f  l)oy.s  uiifier 
twelve  and  uf 
girls  and 
women 
])roiiibited. 

Hours  of 
uiiiphjynieiit 
of  hoys  over 
twelve  below 
ground. 

Regulations 
as  to  employ- 
ment of  boys 
below  ground. 


Fiuploymeut 
of  boys,  girls, 
and  women 
above  ground. 


(r)  Mines  (Prohibitiou  of  Child  Labour  Underground)  Act,  1900,  post,  p.  72-5. 
(a)  Under  the  age  of  sixteen  :  sect.  7o. 
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.")()  .^-  51  Vict.  c.  58. 


lU'ijistiT  to  hv 
k«pt  I'f  hoys. 
}rirls.  auil 
woiutn  em- 
ployed. 


I'ennltT  lor 
eniployni»nt  <>f 
IK>rM>ns  in 
rontrarcntion 
ot  Art. 


raynunt  of 
Hchool  fees  out 
of  wages. 


I'roliiliition  ot 
payment  ot 
wa)f»i»  nt 
puiilic-hoiuex, 
ice. 


Payment  of 
person*  cm- 
pl<>yf<l  in 
mines  |»y 
weight. 


case  of  any  mine  in  Ireland,  so  lontj  ivs  it  is  exempted  I'V  order  of  a 
Secretary  of  State. 

8. — (I.)  The  owner  apM>t  or  manager  of  every  mine  shall  keep  in  tiie 
ottiee  nt  lite  mine  a  register,  and  sliall  eause  to  be  entered  in  that  register, 
in  sueh  form  as  the  Secretary  of  StJite  may  from  time  to  time  prescribe 
or  sjinction,  tiie  name,  ajre,  residence,  and  date  of  first  employment  of  all 
boy.s  empltiye<l  in  tlic  mine  below  j.'rnund,  antl  of  all  boy.s,  girU,  an<i 
women  employed  alxtve  ^rounil  in  coniKxion  with  the  mine  ;  and  shall 
on  re<|ucst.  |>roduce  the  n';;ister  to  any  insjH'ctor  under  this  Act,  and  to 
any  otlicer  of  a  m-IhhiI  Ixiard  or  sc-liool  at tcni lance  committee  in  the 
di>triet  in  which  the  mine  is  situate,  at  the  mine  at  all  reasonable  times, 
and  shall  allow  any  such  inspector  or  otticer  to  inspect  and  copy  the 
.same. 

(2.)  The  immetliate  employer  of  every  boy,  other  than  the  owner 
npvnt  or  manager  of  tiie  mine,  liefore  lie  causes  the  boy  to  be  below 
ground  in  any  mine,  shall  report  to  the  manager  of  the  mine  or  to  some 
person  aj>pointed  by  that  manager,  that  he  is  about  to  employ  the  boy  in 
tin-  mine. 

9.  If  any  |)erson  contravenes  or  fails  to  comply  with,  or  permits  any 
|H'rsi.n  to  contravene  or  fail  to  comply  with,  any  provision  of  this  Act 
with  resjicct  to  the  employment  of  Ijoys,  girls,  or  women,  or  to  the 
register  of  Imivs  girls  and  women,  or  to  reporting  the  intended  employ- 
ment of  boys,  he  shall  Ijc  guilty  of  an  ofifence  against  this  Act  ;  ami  in 
the  event  of  any  sucii  contravention  or  non-compliance  by  any  i)erson 
whomsoever,  the  owner  agent  and  manaiier  of  the  mine  shall  each  be 
guilty  of  an  oflfence  against  this  .\ct.  unless  he  pioves  that  he  had  taken 
all  rea.sonable  means,  by  ])ublisliing  and  to  the  Injst  of  his  j>ower 
enforcing  the  provisions  of  this  Act,  to  prevent  tiie  contravention  or 
iioii-compliance  (f). 

10. — (1.)  After  a  re<iuest  in  writini,'  by  the  principal  teacherof  a  public 
elementary  .school  which  is  attended  by  any  Inn*  or  girl  employed  in  or 
in  connexion  with  a  mine,  the  person  who  pays  the  wages  of  the  boy  or 
girl  shall  as  long  as  he  emi)loys  tin-  Ixiy  or  girl  pay  to  the  principal 
tracher  of  that  school,  for  every  week  that  the  boy  or  girl  attends  the 
.scIkh»1,  the  weekly  sum  spccilictl  in  the  application,  not  exceetling  two- 
jKMice  |»er  week,  and  not  exceeding  one-twelfth  part  of  the  wage's  of  the 
i>oy  or  girl,  an<l  may  detluct  the  sum  so  i)aid  by  him  from  the  wages 
payable  for  the  services  of  the  Ixiy  or  girl. 

{'2.)  If  any  person  after  such  ai)plication  refuses  to  pay  on  demand  any 
hum  th.it  Idcomes  due  as  aforesaid,  he  shall  l>e  liable  to  a  jienalfy  not 
e.nceeding  ten  shillings. 

11. — (I.)  No  wajres  shall  be  paid  to  any  jieison  employed  in  or  al)out 
any  mine  at  or  within  any  public-hou.se,  Ix-ershop,  or  place  for  the  sale 
of  any  spirits  In-er  wijie  cyder  or  other  .spirituous  or  fermente<l  li<|Uor,  or 
otiier  hou«c  of  entertainment,  or  any  office  garden  f>r  place  belonging  or 
conlipioiis  thereto,  or  <K'eupii>d  therewith. 

(2.)  Every  person  who  eonliavenes  or  fails  to  comply  with  or  permits 
any  |M-n*on  to  contravene  or  fail  to  comply  with  this  .section  shall  l>c 
>fuilly  of  an  otTenee  a>;ainst  thiN  Act  ;  and  in  the  event  of  any  such 
<-ontravention  or  non-compliance  l>y  any  jierson  whomsoever,  the  owner 
ajfcnt  anri  ninnaner  of  the  mine  shall  each  In-  guilty  of  an  offence 
against  this  Act.  unU>HH  he  proves  that  he  had  taken  all  reasonable 
nieniiM  by  imlilishin^r  and  tf)  the  In-st  of  his  power  t-nforcinsj  the 
proviHiniiH  of  this  section  to  |>revcnt  the  contravention  or  non-com|>liance. 

12. — (1.)  Where  the  amount  of  wages  |>aid  to  any  of  the  persons 
employed  in  n  mine  de|K>ndson  I  he  amount  of  mineral  gotten  by  them  («), 

(/)   /fallv.  Jfopirimd,  49  I,.  J.,  M.  C.  17. 

(ii)  On  the  ronntniction  of  tlii*  ivction.  mh>  Xrthrrnml  Cotlirty  Co.  v. 
Honnir,   II   A    f.  2JS;    lliorr  v.  .Ihnnni,  r„n,r,;i  (';.,   (IHOI)  2  Q.'lJ.  699; 
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t  hose  poisons  shall  be  paid  according  to  the  actual  weight  gotten  by  them 
of  the  mineral  eontracted  to  be  gotten,  and  the  mineral  gotten  by  them 
shall  he  truly  weighed  at  a  place  as  near  to  the  pit  mouth  as  is  reasonably 
praetieable. 

i'rovidetl  that  nothing  in  this  section  shall  preclude  the  owner  agent 
or  manager  of  the  mine  from  agreeing  with  the  persons  employed  in  tlie 
mine  tiiat  deductions  shall  be  made  in  respect  of  stones  or  suVjstanccs 
other  tiian  the  mineral  contracted  to  be  gotten,  which  shall  be  sent  out 
of  the  mine  with  the  minei-al  contracted  to  be  gotten,  or  in  respect 
of  any  tubs  baskets  or  hutches  Ijeing  improperly  tilled  in  those  cases 
where"  tliey  are  tilled  by  the  getter  of  the  mineral  or  his  drawer,  or  by 
tlie  person  immediately  employed  by  him  ;  such  deductions  being 
determined  in  such  special  mode  as  may  be  agreed  upon  between  the 
owner  agent  or  manager  of  the  mine  on  the  one  hand,  and  the  persons 
employed  in  the  mine  on  the  other,  or  by  some  person  appointed  in  that 
behalf  by  the  owner  agent  or  manager,  or  (if  any  check  weigher  is 
stationed"  for  this  purpose  as  hereinafter  mentioned),  by  such  person  and 
sucli  check  weigher,  or  in  case  of  difference  by  a  third  person  to  be 
mutually  agreed  on  by  the  owner  agent  or  manager  of  the  mine  on  the 
one  hand,  and  the  persons  employed  in  the  mine  on  the  other,  or  in 
default  of  agreement  appointed  b}-  a  chairman  of  a  court  of  quarter 
sessions  within  the  jurisdiction  of  which  any  shaft  of  the  mine  is 
situate. 

(2.)  If  any  person  contravenes  or  fails  to  comply  with,  or  permits  any 
person  to  contravene  or  fail  to  comply  with,  this  section,  he  shall  be 
guilty  of  an  offence  against  this  Act ;  and  in  the  event  of  any  such  con- 
travention or  non-compliance  by  any  person  whomsoever,  the  owner 
agent  and  manager  of  the  mine  shall  each  be  guilty  of  an  offence  against 
this  Act,  unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing  and  to  the  best  of  his  power  enforcing  the  provisions  of  this 
section  to  prevent  the  contravention  or  non-compliance. 

(8.)  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State,  in 
the  case  of  any  mine  or  class  of  mines  employing  not  more  than  thirty 
persons  underground,  to  be  expedient  that  the  persons  employed  therein 
should,  upon  the  joint  rei)resentation  of  the  owner  or  owners  of  any  such 
mine  or  class  of  mines  anil  the  said  persons,  be  paid  by  any  method 
other  than  that  provided  by  this  Act,  such  Secretary  of  State  may,  if  he 
think  tit,  by  order  allow  the  same  either  without  conditions  or  during 
the  time  and  on  the  conditions  specified  in  the  order. 

13. — (1.)  The  persons  (/•)  who  are  employed  in  a  mine,  and  are  paid    Appointment 
according  to  the  weight  of  the  mineral  gotten  by  them,  may,  at  their    on  part  of 
own  cost,  station  a  person  (in  this  Act  referred  to  as  "  a  check  weigher '")    men,  and 
at  each  place  appointed  for  the  weighing  of  the  mineral,  and  at  each    removal,  of 
place  appointed  for  determining  the  deductions  in  order  that  he  may  on    clieck  weigher. 
l)ehaif  of  the  persons  by  whom  he  is  so  stationed  take  a  correct  account 
of  the  weight  of  the  mineral  or  determine  correctly  the  deductions  as 
the  case  may  be. 

(2  )  A  check  weigher  shall  have  every  facility  afforded  to  him  for 
enabling  him  to  fulfil  the  duties  for  which  he  is  stationed,  including 
facilities  for  examining  and  testing  tlie  weighing  machine,  and  checking 
the  tareing  of  tubs  ami  trams  where  necessary;  and  if  at  any  mine 
proper  facilities  are  not  afforded  to  a  check  weigher  as  required  by  this 
section,  the  owner  agent  and  manager  of  the  mine  shall  each  be  guilty 
of  an  offence  against  this  Act,  unless  he  proves  that  he  had  taken  all 

Keariioj  v.  Whitehaven  Collisry  Co.,  (1893)  1  Q.  B.  700;  Himble  \. 
Ifuiiiphrei/s,  85  L.  T.  Rep.  563. 

('■)  See  Whitehead  \.  llolchivorth,  4  Ex.  D.  13;  and  HopJcinsonw  Caimt, 
14  Q.  B.  D.  592  ;  decisions  under  previous  Acts.  Interference  by  the  owner, 
&c.,  with  the  appointment  of  the  check  weigher  is  forbidden  hv  the  Coal 
Miues  (Checkweigher)  Act,  1894,  post,  p.  G53. 
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it'jisiijmblc  means  to  enforce  to  the  lx;st  of  his  power  tlic  ixtiuircments  of 
this  soction. 

(S.)  A  rliwk  weipher  shall  not  Ik*  authorise*!  in  any  way  to  inipeile 
ov  internijit  the  working  of  tlio  mine,  <>r  to  interfere  with  tlic  weiphinp, 
or  with  any  of  the  workmen  or  witii  the  maiiap.'ment  of  the  mine  :  but 
shall  Ik?  authoriswl  f>niy  to  take  such  account  or  detennine  such  (le<luc- 
tions  as  nfori-snid,  and  tlie  nl>sence  of  a  clieck  weij^lier  fi"om  the  place  at 
which  lie  is  stationwl  sliall  not  be  a  reason  for  interrupting  or  delaying 
the  Wfi^'hinp  or  tiie  detcnnination  «>f  di-ductions  at  such  place  res|)ec- 
tivfly,  but  the  same  sliall  be  done  or  ma<lo  by  tlie  person  appointe<l  in 
tliat  iR'half  by  the  owner  a;:ent  or  manai^'cr.  unless  the  absent  check 
weiffher  had  reasonable  f^'round  to  suppose  that  tlic  weighing  or  the 
determination  of  the  deductions,  as  tlie  c^ise  may  Ijc,  woulil  not  Ije  pro- 
ccf«leil  with  :  Trovided  always,  that  nothing  in  tiiis  section  shall  j)rcvent 
n  check  weigher  giving  to  any  workman  an  account  of  tlie  mineral 
gotten  by  him.  or  information  witli  respect  to  the  weighing,  or  tlie 
weighing  maehine,  or  tlie  tareing  of  tiie  tubs  or  trams,  or  with  respect  to 
the  de<luciions  or  any  other  matter  within  the  scope  of  his  duties  as 
cheek  weigher,  so  always,  nevertheless,  that  the  working  of  the  mine  be 
not  interruptctl  f)r  impedetl. 

(4.)  If  the  owner  agent  or  manager  of  the  mine  desires  the  removal 
of  a  check  weigher  on  tlie  ground  tliat  tlie  clieck  weigher  has  impeded 
tir  inteiTupte<l  ilie  working  of  the  mine,  or  interfered  with  the 
weighing,  or  with  any  of  the  workmen,  or  with  the  management 
of  the  mine,  or  has  at  tlie  mine  to  tlic  detriment  of  the  owner  agent 
or  manager  done  anything  Ix'voiid  taking  sucli  account  determining  such 
deductions  or  giving  such  information  as  aforesaid,  he  may  complain  to  a 
court  of  summary  jurisdiction,  who,  if  of  opinion  that  the  owner  agent 
or  manager  siiows  sufficient  y;;v/«a /«<•/>  ground  for  the  removal  of  the 
che<'k  weigher,  shall  call  on  the  check  weigher  to  show  cause  against  his 
removal. 

(■>.)  On  the  hearing  of  the  case  tlic  court  sliall  hear  the  partici?,  and,  if 
they  think  that  at  tiie  hearing  sutHcieiit  ground  is  shown  by  the  owner 
agent  or  manager  to  justify  the  removal  of  the  check  weigher,  shall  make 
a  summary  ortler  for  iiis  removal,  and  the  eiicck  weigher  shall  thereupon 
Ix'  reiiiove<i,  but  without  prejudice  to  the  stationing  of  another  check 
weigher  in  his  jilace. 

(Ji.)  The  court  may  in  every  case  make  such  order  as  to  the  costs  of  the 
pr<K'e<f  lings  as  the  court  may  think  just. 

(7.)  If  in  pursuance  of  any  onler  of  exemption  made  by  a  Secretary  of 
Slate,  the  persons  cmploye<l  in  a  mine  are  jiaid  by  the  measure  or  gauge 
of  the  material  gotten  by  them,  the  ]>rovisions  of  this  Act  sliall  apply  in 
like  manner  as  if  the  t<-rm  "  weighing"  included  measuring  and  gauging, 
and  the  terms  relating  to  weighing  shall  Ix-  construed  accordingly. 

(X.)  If  the  person  a|ipointed  by  the  owner,  agent,  or  manager  to  weigh 
the  minerid  impedes  or  interrupts  the  check  weigher  in  the  proper  dis- 
charge of  his  duties,  or  improperly  interferes  with  or  allei-s  the  weighing 
machine  or  the  tare  in  order  to  |ireveiit  a  eorreet  a<"count  l>eing  taken  of 
the  weighing  and  tareing,  he  shall  Ik:  g^uiltvof  an  offence  against  this 
Act. 
Remuncrntinn  14. — (1.)  Where  a  check  weigher  has  l>een  appointed  by  the  majority, 
of  check  JM*certaine«l  by  Im  I  lot,  of  ihr  persons  cm|(loyc<l  in  a  mine  who  are  paiil 

weightT.  according  to  the  weight  of  the  mineral  gotten  by  them,  ami  has  acfe<l  as 

such,  he  may  recover  from  any  ]>ei-son  for  the  time  lx.'ing  employed  at 
such  mine  and  so  paiii,  his  proportion  of  the  check  weigher's  wages  or 
rcconi|.cn«i',  notwithslaiidini,'  thai  !iny  of  the  pers<uis  by  whom  the  cheek 
weigher  was  appoinfe«l  may  have  left  the  mine  or  others  have  enlere*!  the 
name  nincc  the  cheek  weigher's  a])i)ointnicnt,  any  rule  of  law  or  equity  to 
the  contrary  notwitlmtaiuhng. 

(2.,  If  Mhall  l»e  lawful  for  the  owner  or  manager  of  any  mine,  where 
the  majority  of  tJie  Ufore-incntioncd  |)crsons,  ascertained  as  afore.«ai<l,  so 
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agree,  to  retain  the  agreed  contribution  of  the  persons  so  employed  and 
paid  as  aforesaid  for  the  check  vvciiiher,  notwithstanding  tlie  provisions 
of  the  Acts  relating  to  truck,  and  to  pay  and  account  for  the  same  to  the 
check  weigher. 

15. — (L)  The  Weights  and  Measures  Act,  1878,  shall  apply  to  all  weiglits,    Application  of 
balances,  scales,  steelyards,  and  weighing  machines  used  at  any  mine  for    41  &  42  Vict. 
determining  the  wages  payable  to   any  i)erson   employed  in  the  mine    c.  49  to 
acconling  to  the  weight  of  the  mineral  gotten  bj'  him,  in  like  manner  as    weights,  &c. 
it  applies  to  weights,  balances,  scales,  steelyards,  and  weighing  machines    used  in  mines, 
used  for  trade. 

(2.)  An  inspector  of  weights  and  measures  appointed  under  the  said 
Act  shall  once  at  least  in  every  six  months  inspect  and  examine  in 
manner  directed  by  the  said  Act  the  weights,  balances,  scales,  steelyards, 
and  weighing  machines  used  or  in  the  possession  of  any  person  for  use  as 
aforesaid  at  any  mine  within  his  district ;  and  shall  also  make  such 
inspection  and  examination  at  any  other  time  in  any  case  where  he  has 
reasonable  cause  to  believe  that  there  is  in  use  at  the  mine  any  false  or 
unjust  weight,  balance,  scale,  steelyard,  or  weighing  machine. 

(3.)  The  inspector  shall  also  inspect  and  examine  the  measures  and 
gauges  in  use  at  the  mines  within  his  district  ;  but  nothing  in  this  section 
shall  prevent  or  interfere  with  the  use  of  the  measures  or  gauges 
ordinarily  used  at  the  mine. 

(4.)  An  inspector  may,  for  the  purposes  of  this  section,  without  any 
authorisation  from  a  justice  of  the  peace,  exercise  at  or  in  any  mine,  as 
respects  all  weights,  measures,  scales,  balances,  steelyards,  and  weighing 
machines  used  or  in  possession  of  any  person  for  use  at  or  in  that  mine, 
all  such  powers  as  he  could  exercise,  if  authorised  in  writing  by  a  justice 
of  the  peace,  under  section  forty-eight  of  the  Weights  and  Measures  Act. 
1878,  with  respect  to  any  such  weights,  measures,  scales,  balances,  steel- 
yards, and  weighing  machines  as  therein  mentioned  :  and  all  the  provisions 
of  that  section,  including  the  liability  to  penalties,  shall  apply  to  such 
inspection. 

(.5.)  The  inspector  of  weights  and  measures  shall  not,  in  fulfilling  the 
duties  required  of  him  under  this  section,  impede  or  obstruct  the  working 
of  the  mine. 

Single  SJuiftx. 

16. — (1.)  After  the  commencement  of  this  Act  the   owner  agent  or   Prohibition  of 
manager  of  a  mine  shall  not  employ  any  person  in  the  mine,  or  permit    single  shafts, 
any  person  to  be  in  the  mine  for  the  purpose  of  emploj'ment  therein, 
unless  the  following  conditions  respecting  shafts  or  outlets  are  complied 
with,  that  is  to  say, — 

(a)  There  must  be  at  least  two  shafts  or  outlets,  with  which  every 

seam  for  the  time  being  at  work  in  the  mine  shall  have  a  com- 
munication, so  that  such  shafts  or  outlets  shall  afford  separate 
means  of  ingress  and  egress  available  to  the  persons  employed 
in  every  such  seam,  whether  the  shafts  or  outlets  belong  to  the 
same  mine  or  to  more  than  one  mine  : 

(b)  Such  shafts  or  outlets  must  not   at  any  point  be  nearer   to  one 

another  than  tifteen  yards  ;  and  there  shall  be  between  such 
two  shafts  or  outlets  a  communication  not  less  than  four  feet 
wide  and  three  feet  high,  and  in  the  case  of  communications 
made  after  the  commencement  of  this  Act  between  shafts  or 
outlets,  not  less  than  four  feet  high. 
(c")  Proper  apparatus  for  raising  and  lowering  persons  at  each  such 
shaft  or  outlet  shall  be  kept  on   the  works  belonging  to  the 
mine  ;  and  such  apparatus  if  not  in  actual  use  at  the  shafts  or 
outlets,  shall  be  constantly  available  for  use. 
(_2.)  Every  owner  agent  and  manager  of  a  mine  who  acts  in  contra- 
vention of  or  fails  to  comply  with  this  section  shall  be  guilty  of  an 
offence  against  this  Act. 
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Af;re«nient8 
not  to  preclude 
«'<>mpliance 
with  Act. 


Exceptions 
from  provisions 
as  to  i^haftd. 


(.I.)  Any  of  her  Mnjostys  s\i|M'rior  courts,  wlietlior  niiy  otlicr  pro- 
cetnlinps  have  or  hnvo  not  been  taken,  may,  on  the  applicatiun  of  tlic 
Attorney-lJenenil.  prohibit  by  injunction  tlie  workinjj  of  any  mine  in 
wliich  any  jierwMi  is  cinployol.  or  is  jHTnutfoil  to  bo  for  tlie  purpose  of 
einploynjcnt,  in  contravention  of  this  s<>ction,  and  may  awani  sucli  costs 
in  the  matter  of  liic  injunction  a.s  tlic  court  tiiinks  just  ;  but  tliis 
provision  shall  Im-  without  prejudice  to  any  other  remedy  pormittetl  by 
law  for  enforcing;  the  pnivisions  of  this  Act. 

(4.)  Written  notice  of  the  intention  to  apply  for  such  injunction  in 
res|KH;t  of  any  mine  shall  In?  triven  to  the  owner  agent  or  manager  of  the 
mine  not  less  than  ten  days  before  the  application  is  made. 

17.  Xo  |)crs<ni  shall  l)c  preclude<l  by  any  agreement  from  «loing  such 
nets  as  may  lie  nt-cessary  for  providini.'  a  second  shaft  or  outlet  to  a 
mine,  where  the  same  is  rc'iuircd  by  this  .Act.  or  Ik?  liable  under  any 
contnict  til  any  penalty  or  forfeiture  for  doing  such  .nets  as  may  \h} 
necessary  in  onler  to  comply  with  the  prtivisions  of  this  Act  with  respect 
to  shafts  or  outlets. 

18.  The  foregoing  provisions  of  this  Act  with  respect  to  shafts  or 
outlets  shall  not  apjily — 

(i.)  In  the  case  of  a  new  mine  being  opened — 

(a)  to  any  working   for  the   purpose  of    making  a  communi- 

c.ntion  l)etwecn  two  or  more  shafts  :  or 

(b)  to    any    working    ftir    the    purpose   of    searching    for    or 

proving  minerals  ; 
so  long  as  not  more  than  twenty  persons  arc  employed  below  ground  at 
any  one  time  in  the  whole  of  the  different  seams  in  connexion  with  a 
single  shaft  or  outlet :  nor 

(ii.)  To  any  proved  mine  so  long  as   it   is  excmptctl  by  order  of   a 
Se<'retary  of  State  on  the  ground  either — 

(a)  that  the  <|uantity  of  minenil  provc<l  is  not  sufficient  to 

repay  the  outlay  which  would  Ix;  occa.sioned  by  sinking 
or  making  a  second  shaft  or  outlet,  or  by  establishing 
communication  with  a  second  shaft  or  outlet,  in  any 
case  where  such  communication  existed  and  has 
iR'come  unavailable  :  or 

(b)  that  the  workings  in  any  seam  of  the  mine  have  reached 

the  Ixiundary  of  the  property  or  the  extremity  of  the 
mineral  field  of  which  lliat  seam  is  a  jiart.  and  that  it 
is  expedient  to  work  away  the  pillars  alre.'idy  forme<l 
in  the  course  of  the  ordinary  working,  notwithstanding 
that  one  of  the  shafts  or  outlets  may  Ik;  cut  off  by  to 
working  away  the  pillars  of  tliat  seam  : 
anil  so  long  an  not  more  than  twenty  persons  are  empIoye<l  below  groun<I 
at  any  one  time  in  the  wh<jle  of  the  different  seams  in  connexion  with  a 
single  shaft  or  outlet  ;  nor 
(iii.)  To  any  mine — 

(a)  while  a  shaft  is  l>eing  sunk,  or  an  outlet  U-ing  ma<le  ;  or 

(b)  one   of   the   shafts   or   outlets  of    which    has    lx,'come.    by 

reason  of  some  accident,  unavailable  for  the  use  of  the 

|K-rM)ns  emjiloycfl  in  the  miru* ; 
so  long  as  the  mine  is  exempte<l  In  order  of  a  Secretary  of  State,  and  as 
the  ronditifins  (if  any)  annexed  to  the  order  of  exem|iti(in  ;ire  duly 
ol»srrve<l.  The  provision  in  this  ,\ct  rcfpiiring  the  two  shafts  or  outlets 
of  a  mine  to  Ih-  sepjirated  by  a  «lislance  of  not  less  than  lifte<-n  yards 
shall  not  apply  to  any  mine  which  is  jirovided  witii  two  -hafts  sunk 
licfor«'  the  fiptt  (\ny  of  .January  one  thousand  eight  hundre<l  and  sixty- 
five  but  at  that  time  separate«l  l)y  a  <listancc  of  less  than  ten  feet,  or 
fonimence*!  to  lie  sunk  lK;forc  the  commencemetit  of  this  Act  but 
HCparaled  by  a  distance  of  more  than  ten  fwet  ami  le-'w  than  fifteen 
yards. 

The  foregoing  provisions  of  this  Act    as    to  the  dimensions  of  the 
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•communication  between  two  shafts  or  outlets  shall  not  apply  to  any 
mine  or  class  of  mines  so  long  as  the  same  is  exempted  thei'efrom  by 
order  of  a  Secretary  of  State  by  reason  of  the  thinness  of  the  seams  or 
other  exi.trencies  affecting  that  mine  or  class  of  mines,  and  so  long  as 
the  conditions  (if  any)  annexed  to  the  order  of  exemption  are  duly 
•observed. 

Division  of  Mine  info  Parts. 

19. — (1.)  Where  two  or  more  parts  of  a  mine  are  worked  separately,  the    Division  of 
owner  agent  or  manager  of  the  mine  may  give  notice  in  writing  to  that    mine  into 
i'ffcct  to  the  inspector  of  tlie  district,  and  thereupon  each  such  part  shall,    parts, 
for  all  the  jiurposes  of  this  Act,  be  deemed  to  be  a  separate  mine. 

(2.)  If  a  Secretary  of  State  is  of  opinion  that  the  division  of  a  mine  in 
pursuance  of  this  section  tends  to  lead  to  evasion  of  the  provisions  of 
this  Act,  or  otherwise  to  prevent  the  carrying  of  this  Act  into  effect,  he 
may  object  to  the  division  by  notice  served  on  the  owner  agent  or 
manager  of  the  mine  ;  and  the  owner  agent  or  manager,  if  he  declines 
to  acquiesce  in  such  objection,  may,  within  twenty  days  after  receipt  of 
the  notice,  send  a  notice  to  the  inspector  of  the  (listrict  stating  that  he 
<leclines  so  to  acijuiesce,  and  thereui)on  the  matter  shall  be  determined 
by  arbitration  in  manner  provided  by  this  Act :  and  the  date  of  the 
receipt  of  the  last  mentioned  notice  shall  be  deemed  to  be  the  date  of  the 
reference. 

Certificated  Managers. 

20. — (1.)  Every  mine  shall  be  under  a   manager  (i«),  who   sliall   be    A])pointment 
responsible   for  the  control,  management,  and   direction  of   the  mine,    of  manager 
and  the  owner  or  agent  of  every  such  mine  shall  nominate  himself  or    of  mine, 
some  other  person   to  be   the   manager  of   such   mine,  and  shall  send 
■written  notice  to  the  inspector  of  the  district  of  the  manager's  name  and 
address. 

(2.)  A  person  shall  not  be  qualified  to  be  a  manager  of  a  mine  unless 
he  is  for  the  time  being  registered  as  the  holder  of  a  first  class  certificate 
under  this  Act. 

(3.)  If  any  mine  is  worked  for  more  than  fourteen  days  without  there 
being  such  a  manager  for  the  mine  as  is  required  by  this  section,  the 
owner  and  agent  of  the  mine  shall  each  be  liable  to  a  fine  not  exceeding 
fifty  pounds,  and  to  a  further  fine  not  exceeding  ten  pounds  for  every 
day  during  which  the  mine  is  so  worked. 

Provided  that — 

(a)  The  owner  of  the  mine  shall  not  be  liable  to  any  such  fine  if 

he  proves  that  he  had  taken  all  reasonable  means  by  the 
enforcement  of  this  section  to  prevent  the  mine  being  worked 
in  contravention  of  this  section  : 

(b)  If    for   any   reasonable  cause  there    is   for  the  time  being   no 

manager  of  a  mine  (jualified  as  required  by  this  section,  the 
owner  or  agent  of  the  mine  may  appoint  any  competent 
person  not  holding  a  certificate  under  this  Act  to  be  manager, 
for  a  period  not  exceeding  two  months  or  such  longer  period 
as  may  elapse  before  such  person  has  an  opportunity  in  the 
district  wherein  the  mine  is  situate  of  obtaining  by  examination 
a  certificate  under  this  Act.  and  shall  send  to  the  inspector  of 
the  district  a  written  notice  of  the  manager's  name  and 
address,  and  of  the  reason  for  his  appointment :  and 

(c)  A  mine  in  which  not   more  than  thirty  persons  are  employed 

below  ground  shall  be  exempt  from  the  provisions  of  this 
section,  unless  the  inspector  of  the  district,  by  notice  in 
writing  served  on  the  owner  or  agent  of  the  mine,  requires 
that  it  be  under  the  control  of  a  manager. 


(w)  See  Hoicells  v.  Landore  Siemens  Co.,  L.  R.,   10  (I.  B.  62,  a  decision 
under  a  previous  Act. 
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21. — (\.)  Ill  every  luiiu'  rciuiroil  Uy  tliis  Act  to  Ix;  under  the  control  of 
a  efrtitieate<l  maua>;er.  daily  i>orsonal  supervision  shall  be  exercised 
either  by  the  nianafjer.  or  by  an  under  niannp^r  nominatcil  in  writing 
by  the  i>\vner  or  npeiit  of  the  mine. 

(2.)  Every  persun  so  noniinate<l  nnist  hold  either  a  first  eln.>vs  or 
second  class  ccrtiticati-  under  this  Act,  and  shall,  in  the  absence  of  t lie 
numnirer,  have  the  same  rL's|>on>.il)ility.  and  be  subject  to  the  .siinic 
liabilities  as  the  manager  under  this  Act,  but  the  nomination  of  an 
under  mana^'cr  shall  not  affect  tlie  pei-soniil  responsibility  of  the  manager 
under  this  Act. 

22.  A  contmct<ir  for  mineral,  or  pci-son  employed  by  such  a  con- 
tractor, is  not  eligible  for  the  post  of  manager  or  under  manager  under 
this  Act. 

23. — (1.)  There  shall  Ix  two  descriptions  of  certiticatas  of  competency 
under  this  Act,  (i.)  first  class  certificates,  that  is  to  say,  certificates  of 
fitness  to  l>e  manager;  ami  (ii.)  second  class  certificates,  that  is  to  say, 
certificates  of  fitness  to  be  under  manager  ;  but  no  person  shall  l>o 
entitled  to  a  certificate  under  this  Act  unless  he  shall  have  had  practical 
experience  in  a  mine  for  at  least  five  ycai-s. 

(2.)  For  the  purpose  of  granting  in  any  part  of  the  Unite<l  Kingdom, 
to  W  from  time  to  time  detined  by  an  order  of  a  Secretary  of  State, 
certificates  of  competency  for  the  purposes  of  this  Act,  examiners  shall 
])C  appointed  by  a  lx>ard  consisting  of — 

(a)  Three  pei-sons  being  owners  of  mines  in  the  said  part  of  the  United 

Kingdom  :  and 

(b)  Three  i>ersons  employed  or  who  have  been  employed  in  or  about 

any  mine  in  the  said  i)art  of  the   Tniteil  Kingdom,  Tiot  being 
owners  agents  or  managei-s  of  a  mine  ;  and 

(c)  Three  pcrsnns  practising  :\s  mining  ei\gineei-s  aecnts  or  managei-s 

of   mines,   or    coal   vicwci"s    in    the   said    jiari    of   the    Unite<l 
Kingdom  ;  and 

(d)  One  inspector  under  this  Act. 

(3.)  The  members  of  the  board  shall  be  appointed  ami  may  1)0  removed 
by  a  Secretary  of  State,  and  shall  iiold  othce  during  his  pleasure. 

'24. — (1.)  The  proceedings  of  each  Intard  shall  l)e  in  accordance  with 
the  rules  cf>ntaincd  in  scheijule  one  to  this  Act. 

(2.")  Each  iKxird  shall  from  time  to  time  appoint  examiners,  not  l)eing 
memlicrs  of  the  boanl,  except  with  the  consent  of  the  Secretary  of  State, 
to  conduct  the  examinations  in  the  part  of  the  I'nited  Kingdom  for 
which  the  lK>ar<l  acts,  of  ap|)licants  for  certificates  of  competency  under 
this  Act,  and  may  from  tinu;  to  time  make  alter  and  revoke  rules  ns  to 
thi-  eoniluct  of  such  examinations  and  the  (pialitications  of  the  ai)|)licant,s, 
so.  however,  that  in  every  su<'h  examination  reganl  shall  Ik*  had  to  such 
knowle<lge  as  is  necessary  for  the  practical  working  of  mines  in  tiiat  part 
of  the  United  Kingdom,  and  that  the  examination  and  (pialiticalions  of 
applicants  for  second  class  certiticates  siiall  \)C  suitable  for  practical 
working  miners, 

{'A.)  Eiu-h  l»oard  shall  make  from  time  to  time  to  a  Secretary  of  State 
a  report  of  their  proceedings,  and  of  such  other  matters  as  a  Secretary  of 
State  may  from  time  to  tinu'  rc<mire. 

20.  A  Secretary  of  St.ate  may  from  time  to  time  make  alter  and  revoke 
rides  as  to  tJK'  |>i.iccs  and  times  of  ex:imin:ilions  of  :»pplic:infs  for  certifi- 
cates of  c'»m|Htoncy  under  this  Act.  the  nuinl>er  and  remuneration  of  the 
examiners,  ami  the  fees  to  Ik"  paid  by  the  applicants,  so  that  the  fees  do 
not  exceeil  th<wi'  specified  in  schedule  two  to  this  Act,  Every  such  rule 
>.hall  Ih'  obftcrved  by  every  l>oanl  appointed  under  this  Act  to  which  it 
applies. 

26. — (1.)  A  Secretary  of  State  sliall  deliver  to  every  applicant  who  is 
duly  reported  by  tlie  examiners  to  have  p!is«eil  the  rxainiiiation  satis- 
factorily, and  to  have  given  satisf.ictory  evidence  of  his  sobriety  experi- 
ence ability  ami  general  goo<l  conduct,  such  a  certificate  of  competency 
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as  the  case  rciiuires.     The  (leitificatc  shall  be  in  such  form  as  a  Secretary 
of  State  from  time  to  time  directs. 

(2.)  A  register  of  the  holders  of  such  certificates  shall  be  kept  by  such 
person  and  in  such  manner  as  a  Secretary  of  State  from  time  to  time 
directs. 

27.  If  at  any  time  representation  is  made  to  a  Secretary  of  State  by    Iiuiuiry  into 
an  inspector  or  otherwise,  that  any  manager  or  under-manager  holding  a   cinnpetency 
certificate  under  this  Act  is  by  reason  of  incom])etency  or  gross  negli-    of  manager, 
gence  unfit  to  discharge  his  duties,  or  has  been  convicted  of  an  offence    and  cancella- 
against  this  Act,  the  Secretary  of  State  may,  if  he  think  fit,  cause  iu(iuiry    tioii  of  certifi- 
to  be  made  into  the  conduct   of  the  manager  or  under-manager,  arul    eat(^  in  case  of 
with  respect  to  every  such  inquiry  the  following  provisions  shall  have    unfitness, 
effect : 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such  place  as  tlie 
Secretary  of  State  may  appoint  by  such  county  court  judge, 
metiopoiitan  jwlice  magistrate,  stipendiary  magistrate,  or  other 
person  or  persons,  as  may  be  directed  by  the  Secretary  of  State, 
and  either  alone  or  with  the  assistance  of  any  assessor  or  assessors 
named  by  the  Secretary  of  State  : 
(2.)  The  Secretary  of  State  shall,  before  the  commencement  of  the 
inquiry-,  furnish  to  the  manager  or  under-manager  a  statement 
of  the  case  on  which  the  inquiry  is  instituted  : 
(3.)  Some  person  api)ointed  by  the  Secretary  of  State  shall  undertake 

the  management  of  the  case  : 
(4.)  The  manager  or  under-manager  may  attend  the  inquiry  by  himself, 
his  counsel,  solicitor,  or  agent,  and  may,  if  he  thinks  fit,  be 
sworn  and  examined  as  an  ordinary  witness  in  the  case  : 
(5.)  The  person  or  persons  appointed  to  hold  the  inquiry,  in  this  Act 
referred  to  as  the  court,  shall,  on  the  conclusion  of  the  inquiry, 
send  to  the  Secretary  of  State  a  report  containing  a  full  state-   . 
ment  of  the  case,  and  the  opinion  of  the  court  thereon,  and 
such  report  of,  or  extracts  from  the  evidence,  as  the  court  may 
think  fit  : 
(*').)  The  court  shall  have  power  to  cancel  or  suspend  the  certificate  of 
the  manager  or  under-manager,  if  it  finds  that  he  is  by  reason 
of  incompetency  or  gross   negligence,  or  of   his   having  been 
convicteil  of  an  offence   against   this   Act,  unfit   to   discharge 
his   duty  : 
(7.)  The  court  may.  if  it  thinks  fit,  require  a  manager  or  under-manager 
to   deliver  up   his   certificate,  and   if  any  manager  or   under- 
manager  fails,  without  suthcient  cause  to  the  satisfaction  of  the 
court,  to  comply  with  such  requisition,  he  shall  be  liable  to  a 
fine  not  exceeding  one  hun  !red  pounds.     The  court  shall  hold 
a  certificate  so  delivered  until  the  conclusion  of  the  investiga- 
tion, and  shall  then  either  restore  cancel  or  suspend  the  certificate 
according  to  its  judgment  on  the  case  : 
(8,)  The  court  shall  have  for  the  purpose  of  the  inquiry-,  all  the  powers 
of  a  court  of  summary  jurisdiction,  and  all  the  powers  of  an 
inspector  under  this  Act  : 
(9,)  The  court  may  also,  by  summons  signed  by  the  court,  require  the 
attendance  of  all  such  persons  as  it  thinks  fit  to  summon  and 
examine  for  the  purpose  of  the  inquiry  ;  and  every  person  so 
summoned  shall  be  allowed  such  expenses  as  would  be  allowed 
to  a  witness  attending  on  subpoena  before  a  court  of  record  ; 
and  in  case  of  dispute  as  to  the  amount  to  be  allowed,  the  same 
shall  be  referred  by  the  court  to  a  master  of  one  of  her  Majesty's 
superior   courts,  who,   on   request   signed   by    the   court,  shall 
ascertain  and  certify  the  proper  amount  of  such  expenses. 
28. —  (1.)  The  court  may  make  such  order  as  it  thinks  fit  respecting  the    Costs  and 
costs  and  expenses  of  the  inquiry,  and  such  order  shall,  on  the  application    expenses 
of  any  partv  entitled  to  the  benefit  thereof,  be  enforced  by  any  court  of    of  inquirv. 

M.S.       '  '39 
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.siunnmry  juri.stliction  a»  if  .sm-li  i-osts  and  e.xpeiisi-s  wore  a  line  imposed 
by  tliat  court. 

(2.)  The  Secretary  of  State  may.  if  hv  tliiiiks  fit,  pay  to  tlie  pei-son  or 
persons  constituting  tiie  court.  inclu»liii.i.'»ny  assi-ssoi-s.  such  remuneration 
n.s  he  may  with  the  consent  of  tiie  Treasury  appoint. 

(3.)  Any  costs  and  e.xi)ens<'s  ordcrcii  hy  the  court  fo  Ix?  paid  hy  .a 
Sc<rctary  of  State,  and  any  rennincnifinn  paiti  under  this  section,  siinll 
Ik-  paiil  out  of  mitiu'vs  provided  hy  railiauu'iit. 

29. — (1.)  Where  a  certilicatcof  a  mana^'cror  under-mannpor  iscnncelletl 
or  suspendctl  in  pursuaiu-e  of  tliis  Act.  a  .'secretary  of  .<tate  shall  cause 
the  cancellation  or  suspension  to  be  reconled  in  the  rejjister  of  hohlers 
of  certiticate.s. 

(2.)  A  Si>cretary  of  State  may  at  any  time,  if  it  is  shown  to  him  to  he 
just  so  to  do,  renew  or  restore,  f>n  such  terms  as  he  thiidvS  lit,  any  certili- 
cntc  which  h.is  l)cen  cancelle<l  or  suspended  in  pursuance  of  this  Act,  ami 
cause  the  renewal  or  restoration  to  Ik.*  recordetl  in  the  rejiister  aforesaid. 

30.  Whenever  any  person  proves  to  the  satisfaction  of  a  Secretary  of 
State  that  he  has.  without  fault  on  his  part,  lost  or  Ixen  tleprived  of  any 
certilicnte  fjninted  to  hini  uiuler  this  Act,  the  Secretary  of  State  shall,  on 
payment  of  such  fee.  if  any,  as  he  may  direct,  but  not  exceeding  the  fee 
s|)ecitie<l  in  .schedule  two  to  this  Act,  cause  a  cojiy  of  the  certificite  to 
which  the  ap|>lieant  apjiears  by  the  register  to  Ix-  entitled,  to  be  made 
out  and  certitied  by  the  person  who  keeps  the  rcirister.  and  delivered  fo 
the  applicant  :  and  any  copy  which  pur[iorts  to  be  so  made  and  certilie<l 
as  aforesaid  shall  have  all  the  effect  of  the  original  certificate. 

81. — (I.)  All  expenses  incurred  by  a  Secretary  of  State  with  the  con- 
currence of  the  Treasury  in  carrying  into  effect  the  provisions  of  this 
Act  with  respect  fo  certificates  of  competency  shall  be  dcfrayeil  out  of 
moneys  provided  by  Parliament. 

(2.)  .Ml  fees  |iayable  by  the  applicants  for  examination  for  or  for  a 
copy  of  a  certificate  uniler  this  .Act  shall  be  paid  into  the  receipt  of  her 
Majoty's  E.xche<iucr  in  such  manner  as  the  Treasury  nuiy  from  time  to 
timi-  direct.  :iiid  Ik."  carried  to  the  C'tuisolidated  Fund. 

32.  Kvery  pci-son  who  commits  any  of  the  following  offences  ;  that  is 
to  say. 

(1.)  forges,  or  counterfeits,  or  knowingly  makes  any  false  stntement  in 
any  certificate  of  competeni-y  under  this  Act,  or  in  any  cerfiti- 
ciifc  of  service  granted  under  this  Act  or  any  Act  repealed  by 
this  Act,  or  any  ofHci;il  i-opy  of  any  such  certificate  ;  or 
(2.)  Knowingly  utters  or  uses  any  such  certificate  or  copy  wiiich  has 
Im-cii  forged  or  counterfeited  or  cont.iins  any  false  statement  :  or 
(3.)  For  the  purpose  of  obtaining,  for  himself  or  any  other  person, 
employment  as  a  certificated  numager  or  under-manager,  or  the 
grant  renewal  or  restoration  Qf  niiy  certificate  under  this  Act,  or 
a  cojiy  thereof,  either 

(a)  nuikes  or  gives  anj-  declaration  representation  statement 

or  evidence  which  is  false  in  any  |i:irtieidnr,  or 
fb')  knowingly  utters,  produces,  or  makes  u.se   of   any  such 
'licjniation  representation  statement  or  evidence,  or  any 
diM'umcnt  containing  the  same, 
shall    he   guilty   of   a   misdcmcHnour,   and    Ik*   liable   on   eonvictioti    fo 
imprisotimeiit  for  a  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

Ilrtiiriiji,  I'liin,  .Xtilirr*.  taiil  Ahiiiiilniinirnf. 

33. — (I.)  On  or  Wfore  the  twenty-first  day  of  .lainiary  in  every  year 
the  owner  ngi-nf  or  manager  of  every  mine  sliall  send  to  the  inspector  of 
the  di.ttricf  on  In-half  of  a  Secretary  of  Sfjife  a  correct  return,  specifying, 
witli  rexpeet  to  the  year  ending  on  the  preceding  thirty-first  day  of 
I'eccmlxrr,  the  particulars  contained  in  the  form  in  schedule  three  to  this 
Act,  or  in  such  other  form  as  may  from  time  to  time  \)C  prescribed  in  lien 
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of  tliat  fcirni  by  ,1  Secietary  of  State:  Provided  tliat  in  the  case  of  an_v 
mine  which  is  not  rejuired  by  this  Act  to  be  under  the  conti'ol  of  a 
certificated  manager,  a  return  shall  not  be  required  of  the  particulars 
contained  in  Part  J5.  of  the  saiil  form  unless  or  until  a  Secretary  of  State 
otherwise  i)rescri]jcs. 

(2.)  Forms  for  the  purjjose  of  the  returns  required  by  this  section  shall 
from  time  to  time,  on  application,  be  furnished  by  the  inspector  of  the 
district  on  behalf  of  the  Secretary  of  State. 

(3.)  The  Secretary  of  State  may  publish  the  aggregate  results  of  the 
returns  made  under  this  section  with  respect  to  any  particular  county  or 
inspector's  district,  or  any  large  portion  of  a  county  or  inspector's  district, 
and  so  mirch  of  any  individual  return  as  does  not  relate  to  the  (piantity 
of  mineral  gotten  or  wrought,  but  the  portion  of  any  individual  return 
relating  to  the  (juantity  of  mineral  gotten  or  wrought  shall  not  be  pub- 
lished without  the  consent  of  the  person  making  the  return,  or  of  the 
owner  of  the  mine  to  which  it  relates  ;  and  no  person  except  an  inspector 
or  Secretary  of  State  or  any  body  of  commissioners  incorporated  by  Act 
of  Parliament  for  the  drainage  of  mines,  and  authorised  to  assess  and  levy 
rates  in  respect  of  minerals  gotten  from  such  mines,  shall  be  entitled, 
without  such  consent,  to  see  such  portion  as  aforesaid  of  any  individual 
return. 

(4.)  Every  owner  agent  or  manager  of  a  mine  who  fails  to  comply 
with  this  section  or  makes  any  return  which  is  to  his  knowledge  false  in 
any  particular  shall  be  guilty  of  an  offence  against  this  Act. 

34. — (1.)  The  owner  agent  or  manager  of  eveiy  mine  shall  keep  in  the    Plan  of  mine 
office  at  the  mine  an  accurate  plan  (.r)  of  the  workings  of  the  mine,    to  be  kept 
showing  the  workings  up  to  a  date  not  more  than  three  months  previously,    at  office, 
and  the  general  direction  and  rate  of  dip  of  the  strata,  together  with  a 
section  of  the  strata  sunk  through,  or  if  that  be  not  reasonabl}'  practicaVjle, 
a  statement  of  the  tlepth  of  the  shaft,  with  a  section  of  the  seam. 

(2.)  The  owner  agent  or  manager  of  the  mine  shall,  on  request  at  any 
time  of  an  inspector  under  this  Act,  produce  to  him  at  the  office  at  the 
mine  such  plan  and  section,  and  shall  also  on  the  like  request  mark  on 
such  plan  and  section  the  then  state  of  the  workings  of  the  mine  ;  and 
the  inspector  shall  be  entitled  to  examine  the  plan  and  section,  and  for 
official  purposes  only  to  make  a  copy  of  any  part  thereof  respectively. 

(3.)  If  the  owner  agent  or  manager  of  anj^  mine  fails  to  keep,  or 
wilfully  refuses  to  produce  or  allow  to  be  examined,  the  plan  and  section 
aforesaid,  or  wilfully  withholds  any  portion  thereof,  or  wilfully  refuses, 
on  request,  to  mark  thereon  the  state  of  the  workings  of  the  mine,  or 
conceals  any  part  of  those  workings,  or  produces  an  imperfect  or  in- 
accurate plan  or  section,  he  shall  (unless  he  shows  that  he  was  ignorant 
of  the  concealment  imperfection  or  inaccuracy)  be  guilty  of  an  ofience 
against  this  Act  ;  and  furtlier,  the  inspector  may  by  notice  in  writing 
(whether  a  penalty  for  the  offence  has  or  has  not  been  inflicted)  require 
the  owner  agent  or  manager  to  cause  an  accurate  plan  and  section,  show- 
ing the  particulars  herein-before  required,  to  be  made  within  a  reasonable 
time  at  the  expense  of  the  owner  of  the  mine.  Every  such  plan  must  be 
on  a  scale  of  not  less  than  that  of  the  Ordnance  Survej'  of  twenty-five 
inches  to  the  mile  or  on  the  same  scale  as  the  plan  for  the  time  being  iu 
use  at  the  mine. 

(4.)  If  the  owner  agent  or  manager  fails  within  twenty  days  after  the 
requisition  of  the  inspector,  or  within  such  further  time  as  may  be  allowed 
by  a  Secretary  of  State,  to  cause  such  plan  and  section  to  be  made  as 
hereby  required,  he  shall  be  guilty  of  an  offence  against  this  Act. 

35. — (1.)  Where  in  or  about  any  mine,  whether  above  or  below  ground,   Notice  to  be 
either —  given  of 

(i.)  loss  of  life  or  any  personal  injury  whatever  to  any  person  employed   accidents  iu 
mines. 

(.r)  See  sect.  3  of  the  Coal  Mines  Regulation  Act,  1896,  post,  p.  656. 

39—2 


C.l-i 


K)  \-  :.i  V 


Ii  T. 


Notice  to  be 

frivon  of 
ojxninp  anil 
aii.indonnu'Dt 
of  mine. 


Ii  ncing  in 
<a.M>  of 
aliandoncd 
mine. 


in  or  about  the  mine  occurs  by  reason  of  any  exclusion  of  gas,  or 
of  nTiy  oxplosive,  or  of  any  steam  Itoiler  ;  or 
(ii.)  lo.ss  of  life  or  any  serious  |k  isonal  injury  to  any  |)ors<in  employoti 
in  or  aljout  tlie  mine  oceui-s  by  reason  of  any  aceident  whatever, 
tlie  owner  aj,'ent  or  mana^ror  of  the  mine  shall,  within  twenty-four  houi-s 
next  after  the  cx|>losion  or  aeciilent,  send  notice  in  writing  of  the  explo- 
sion or  aeciilent  ami  of  tlie  loss  of  life  or  personal  injury  occftsioneil 
thereby  to  the  inspector  of  the  district  on  liehalf  of  a  Secretary  of  State, 
and  shall  specify  in  the  notice  the  character  of  the  ixplosion  or  accident 
and  the  number  of  pei-sons  killed  or  injured  respectively. 

(2.)  Wlier«  loss  of  life  or  serious  personal  injury  has  immediately 
resulted  from  an  exjiiosion  or  accident,  the  place  where  the  explosion  or 
accident  occurre<l  shall  l>c  left  as  it  wa.s  immediately  after  the  explosion 
or  accident,  until  the  expii-ation  of  at  least  three  days  after  the  sending 
of  such  notice  as  aforesaid  of  such  explosion  or  accident,  or  until  the 
visit  of  the  place  by  an  inspector,  whichever  first  happens,  unless  com- 
pliance with  this  enactment  woidd  tend  to  incrcjise  or  continue  a  <langcr 
or  would  imi)eile  the  workiiii:  of  the  mine. 

(3.)  Where  any  personal  injury,  of  which  notice  is  required  to  be  sent 
\indcr  this  si-cfion.  results  in  the  deatli  of  the  i)ei>!on  injured,  notice  in 
writin;,'  of  the  death  shall  be  sent  to  the  inspector  of  the  district  on 
Ix-'half  of  a  Secretary  of  State  within  twenty-four  hours  after  such  death 
comes  to  the  knowledge  of  the  owner  agent  or  manager. 

(4.)  Every  owner  agent  or  manager  who  fails  to  act  in  compliance  with 
this  section  shall  be  guilty  of  ixu  offence  against  this  Act. 
36.   In  any  of  the  following  cases,  namely, 
(i.)  Where  any  working  is  commenced  for  the  purpose  I'f  opening  a 

new  shaft  for  or  a  seam  of  any  mine  ; 
(ii.)  Where  a  shaft  or  seam  of  any  mine  is  abandoned  or  the  working 

thereof  discontiinie<l  ; 
(iii.)  Where  the  working  of  a  shaft  or  a  scam  of  any  mine  is  recom- 
menced after  any  abandonment  or  discontinuance  for  a  perioil 
exceeding  two  months  ;  or 
(iv.)  Where  any  change  occurs  in  the  name  of  any  mine  or  in  the  name 
of  the  owner  agent  or  manager  of  any  mine  to  which  this  Act 
ftj)plies,  or  in  the  piincipalotficers  of  any  incorporated  company 
which  is  the  owner  of  a  mine  ; 
the  owner  agent  or  manager  of  the  mine  shall  give  notice  thereof  to  the 
ins|H'Ctor  of  the  district    within  two  months  after  the  comnieneement 
abandonment  disront inuance   recommencement  or  change,  and  if  such 
notice  is  not  given  the  owner  agent  or  manager  shall  be  guilty  of  an 
offence  a;.'airisl  this  Act. 

87.— (1.)  Where  any  mine  is  abandoned  or  the  working  thereof  dis- 
continued, at  whatever  time  the  abandonment  or  iliscont  inuance  occurred, 
the  owner  theieof,  iind  every  other  person  interested  in  the  minerals  of 
the  mine,  shall  cause  the  top  of  every  shaft  and  every  side  entrance  from 
the  surface  to  1x3  and  to  Ijc  kept  securely  fcnce<l  (y)  for  the  i)revcntiiin  of 
accidents  : 

I'rovidcd  that  — 
(i.)  Subject  to  any  contract  to  the  contr.iry.  the  owner  of  the  mine 
»hall,  a.s  U'twccn  himself  and  :iny  other  i)erson  interested  in 
the  minerals  of  the  mine,  l)c  lialjle  to  carry  into  efTcct  this 
wction.  and  to  p.ay  any  costs  charges  and  i-xpcnses  incurred 
by  any  other  pcison  interested  in  the  minerals  of  the  mine  in 
carrying  this  section  info  effect  : 
(ii.)  Nothing  in  ihi-*  section  sludl  exempt  any  person  from  any  liability 
under  any  other  Act,  or  otherwise. 
(2.)   If  any  person  fails  to  act  in  conformity  with  this  section,  he  shall 
l)C  guilty  of  an  offence  against  this  Act. 


(y)  See  sect.  13  of  the  Metnlliferoua  Mines  Act,  1872,  anle,  p.  557. 
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(8.)  Xo  person  shall  be  precluded  by  any  agreement  from  doing,  or  be 
liable  under  any  contract  to  any  damages  penalty  or  forfeiture  for  doing 
such  acts  as  may  be  necessary  in  order  to  comply  with  the  provisions  o£ 
this  section, 

(4.)  Jf  any  occupier  of  land  or  other  person  wilfully  obstructs  the 
owner  of  a  mine  or  other  person  interested  as  aforesaid  in  doing  any 
sucli  acts,  he  shall  \)C  guilty  of  an  offence  against  this  Act. 

(').)  Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  this 
section,  and  is  within  fifty  j-ards  of  any  highway,  road,  footpath,  or  place 
of  public  resort,  oi-  is  in  open  or  uiiincliwed  land,  .shall  lie  deemed  to  be  a 
nuisance  within  the  meaning  of  section  ninety-one  of  the  Public  Health    .38  &  -39  Vict. 
Act.  1S7.").  c.  ')5. 

38  (-). — (8.)  The  owner  aforesaid  shall  also,  within  three  months  of  the 
abandonment  of  the  mine  or  seam,  send  to  the  inspector  of  the  district, 
on  behalf  of  a  Secretary  of  State,  a  correct  return  specifying,  with  respect 
to  the  period  which  has  elapsed  since  the  expiration  of  the  year  covered 
by  the  last  annual  return  made  under  this  Act,  the  particulars  rcvjuired 
in  that  return  ;  and  the  provisions  of  this  Act  with  respect  to  the  said 
annual  return  shall  apply  to  the  return  so  sent. 

(4.')  If  the  owner  of  a  mine  or  seam  fails  to  comply  with  this  section, 
he  shall  be  guilty  of  an  offence  against  this  Act,  and  be  liable  to  a  fine 
not  exceeding  thirty  pounds. 

(.").)  A  complaint  or  information  of  an  offence  under  this  section  may 
be  made  or  laitl  at  any  time  within  six  months  after  abandonment  of  the 
mine  or  seam,  or  after  service  on  the  owner  aforesaid  of  a  notice  to  comply 
with  the  requirements  of  this  section  whichever  last  happens. 

Iti.'ijjecfion. 

39. — (1).  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit    Appointment 
persons  to  be  inspectors  (under  whatever  title  he  may  from  time  to  time    of  inspectors 
fix)  of  mines,  and  assign  them  their  duties,  and  may  award  them  such    of  mines, 
salaries  as  the  Treasury  may  approve,  and  may  remove  any  such  in- 
spector :    Provided   always,  that    in   the   appointment  of  inspectors  of 
mines  in  Wales  and  Monmouthshire  among  candidates,  otherwise  equally 
qualified,  persons  having  a  knowledge  of  the  Welsh  language  shall  be 
preferred. 

(2.)  Notice  of  the  appointment  of  every  such  inspector  shall  be 
published  in  the  London  (iazette. 

(3.)  Every  such  inspector  is  referred  to  in  this  Act  as  an  inspector,  and 
the  inspector  of  a  district  means  the  inspector  who  is  for  the  time  being 
assigned  to  the  district  or  portion  of  the  United  Kingdom  with  reference 
to  which  the  term  is  used. 

(4.)  Any  person  appointed  or  acting  as  inspector  under  the  Metal- 
liferous Mines  Piegulation  Act,  1872.  if  directed  by  a  Secretary  of  State    3.-)  &  36  Vict, 
to  act  as  an  inspector  under  this  Act,  may  so  act,  and  shall  be  deemed  to    e.  77. 
be  an  inspector  under  this  Act. 

(.').)  The  salaries  of  the  inspectors  and  the  expenses  incurred  by  them 
or  by  a  Secretary  of  State  in  the  execution  of  this  Act  shall  continue 
to  be  paid  out  of  moneys  to  be  provided  by  Parliament. 

40.  Any  pei-son  who  practises  or  acts  as  or  is  a  partner  of  any  person    Disqualifica- 
who  practises  or  acts  as  a  land  agent  or  mining  engineer,  or  as  a  manager    tiou  of  persons 
viewer  agent  or  valuer  of  mines,  or  arbitrator  in  any  difference  arising    as  inspectors, 
between  owners  agents  or  managers  of  mines,  or  is  otherwise  employed 
in  or  about  any  mine,  or  is  a  miners  agent  or  a  mine  owner  (whether  the 
mine   is  one    to  which  this  Act  applies  or  not),  shall   not    act   as   an 


(r)   Sub-sects.  (1)  and  (2)  of  this  section  were  repealed  and  other  provisions 
"  "  y  sect.  4  of  the  Coal  Mines  Regulatiou  Act.  LS96,  post,  p.  656. 


substituted  by 


(•)14  no  v^-  '.1  \"i<  T.  c.  ns. 

iM«i|)ector  of  iniiu's  under  tliis  Act,  and  no  inspector  !*l)all  be  a  partner 
or  have  any  interest  direi't  or  indirect  in  any  mine  in  the  district  under 
\i\<  cliarfje. 
Towers  of  *!•  •"^"  inspector  under  tliis  Act   sliall  liave  power  to  do  all  or  any  of 

inspectors.  the  following  thinj^  ;  namely: 

(.i.)  To  make  sueli  examination  an<l  in<iniry  as  may  be  necessary  to 
ascertain  wiiether  the  provisions  of  this  Act  relating  to  matters 
nlxive  gnnnni  or  below  ground  are  complied  with  in  the  cnse  of 
any  mine  : 
(ii.)  To  enter  insptvt  and  examine  any  mine,  and  every  part   thereof, 
at  all  reasonable  times  by  day  and  niglit,  but  so  as  not  to  impede 
or  obstruct  tlie  working  of  the  mine  : 
(iii.)  To  examine  into  and  make  imiuiry  rasjiccting  the  state  and  con- 
dition of  any  tnine,  or  any  part   thereof,  and  tiie  ventilation  of 
the  mine,  and  the  sulHciency  of  llie  special  rules  for  the  time 
being  in  force  in  the  mine.  an<l  all  matters  and  tilings  connected 
with  or  relating  t«)  tiie  safely  of  the  pei-sons  employed  in  or 
about  the  mine  or  any  mine  cimfiguous  thereto,  or  the  care  ami 
treatment  of  the  horses  and  other  aninuils  used  in  the  mine  : 
(iv.)  To  exercise  such  other  powers  as  may  be  necessary  for  carrying 

tliis  Act  into  effect. 
Kvery  person  who  wilfully  obstructs  any  inspector  in  the  execution  of 
his  duty  under  this  Act.  and  every  owner  agent  and  manager  of  a  mine 
wlio  refuses  or  neglects  to  furnish  to  the  inspector  the  means  necessjiry 
for  making  any  entry  inspection  cxaminati<m  or  iiii|uiiy  under  this 
Act,  in  relation  to  tlic  mine,  shall  be  guilty  of  an  offence  against 
tills  Act. 
Notice  bv  ^- — ('•)  ^^    in  any  respect  (which    is   not    luovidcd   against  by  any 

iu«i)ector  of         exjiress  provision  of  tliis  Act,  or  by  any  special   rule)  any  inspector  tiiids 
causes  ol  ^^ny  niiiie.  or  any  part   tlicreof.  or  any  matter  thing  or   practice   in   or 

dnugcT  ni>t  coiincctcd   with  any  su<h   miiie(^/'),  or  with   the  control,  management, 

exprcsslv  or  direction  thereof  by  the  manager  to  be  (hiiigerous  or  defective.  s<i  a.s 

provided  in  bis  opinion  to  threaten  or  tenii  to  the  bodily  injury  of  any  pei-son.  he 

may  give  notice  in  writing  tlicreof  to  tiic  owner,  agent  or  manager  of 
the  mine,  and  shall  state  in  the  notice  the  jtarticulars  in  whieli  he  con- 
siders the  mine  or  any  part  thereof,  or  any  matter  thing  or  j>ractice,  to 
Ik- flangerous  or  defective,  and  ri^piire  the  same  to  Ijc  remetlicd  ;  and 
unless  tiie  same  be  ftirthwith  remedied  siiall  also  report  the  same  to  a 
Secretary  of  State. 

(2.)  If  the  owner  agent  or  manager  of  the  tnine  objects  to  remedy  the 
matter  eomplaim-il  of  in  I  lie  notice  he  may,  within  ten  days  after  receipt 
of  the  notice,  send  his  objection  in  writing,  stating  the  grounds  thereof, 
to  a  Secretary  of  State  ;  and  thcreu|Min  the  matter  shall  Ix;  iletermined 
by  arbitratiou  (//)  in  nuiniier  juovidi-d  by  this  Act  :  and  the  date  of  the 
receipt  of  the  obji-etion  shall  lie  deeiiieil  to  l>e  the  date  of  the  reference. 

(H.)  If  the  owner  agent  or  manager  fail,  when  noobjection  is  sent  as 
nforesaiil.  to  <'omply  with  the  reipiisition  of  the  notice  within  ten  days 
after  the  expiration  i>{  the  time  for  objection,  or  when  there  has  Ifcen  an 
arbitration  to  comply  with  theaward  within  the  time  tixed  bythcaward, 
he  shall  \k'  guilty  of  an  offence  agjiinst  this  Act.  and  the  notice  and 
award  shall  n-speclively  be  deemed  to  In;  written  notice  of  the  offence. 

Provided  that  the  ciairt,  if  satislied  that  the  owner  agent  or  manager 
has  tak'Mi  active  measures  for  complying  with  the  notice  or  award,  but 
has  not.  with  reasonable  diligence.  Imcii  able  t(»  complete  the  works,  may 
iMijourn  any  pr<Keedings  t.'iken  KfoH!  tluni  for  punishing  the  olTence. 
and.  if  thew<trks  arc  com|>lcteil  within  a  reasonable  time,  no  penally 
hhall  Im>  indicted. 

(ft)  Ii.  V.  Sjnm  Lauf  f  Win  if  Co.,  3  Q.  U.  I).  673. 

(/>)   Jlr    an    ^h  In  (in/ ion    iMficrrii    Ihr    Jluinc    Srcrcfftnf    mid   I'lrlchcr,    18 

Q.  B.  1).  .nt). 


:t(^ainst. 
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(4.)  No  person  sliall  be  precluded  by  any  agreement  from  doing,  or  be 
liable  under  any  contract  to  any  penalty  or  forfeiture  for  doing,  such 
acts  as  may  be  necessary  in  order  to  comply  with  the  provisions  of  this 
section. 

43.  Every  insjiector  of  a  district  under  this  Act  shall  make  an  annual 
report  of  his  proceedinj^s  durinu;  the  prccednig  year  to  a  Secretary  of 
State,  which  rejwrt  shall  be  laid  befoi'C  both  Houses  of  Pailiament. 

44.  Where  in  any  mine  an  explosion  or  accident  lias  caused  loss  of  life 
or  personal  injury  to  any  person,  a  Secretary  of  State  may  at  any  time 
direct  an  inspector  to  make  a  special  report  with  respect  to  the  explosion 
or  accident. 

45.  Wlierc  it  appears  to  a  Secretary  of  State  that  a  formal  investiga- 
tion of  any  explosion  or  accident  and  of  its  causes  and  circumstances 
is  expedient,  the  Secretary  of  State  may  direct  such  investigation  to  be 
held,  and  with  respect  to  any  such  investigation  the  following  provisions 
shall  have  effect : 

(1.)  The  Secretary  of  State  may  appoint  a  competent  person  to  hold 
the  investigation,  and  maj--  appoint  any  person  or  persons 
possessing  legal  or  special  knowledge  to  act  as  assessor  or 
assessors  in  hokling  the  investigation. 

(2.)  The  person  or  persons  so  appointed  (herein-after  called  the  court) 
shall  hold  the  investigation  in  open  court,  in  such  manner  and 
under  such  conditions  as  the  court  may  think  most  effectual 
for  ascertaining  the  causes  and  ch-cumstances  of  the  explosion 
or  accitlent,  and  enabling  the  court  to  make  the  report  in  this 
section  mentioned. 

(3.)  The  court  shall  have  for  the  jnirpose  of  the  investigation  all  the 
powers  of  a  court  of  summary  jurisdiction  when  acting  as  a 
court  in  hearing  informations  for  offences  against  this  Act,  and 
all  the  powers  of  an  inspector  under  this  Act,  and  in  addition 
the  following  powers  ;  namely, 

(a)  Power  to  enter  and  inspect  any  place  or  building,  the 

entiy  or  inspection  whereof  appears  to  the  court 
requisite  for  the  said  purpose  : 

(b)  Power,  by  sunnnons  signed  by  the  court,  to  require  the 

attendance  of  all  such  persons  as  it  thinks  tit  to  call 
before  it  and  examine  for  the  said  purpose,  and  for  that 
purpose  to  rerpiire  answers  or  returns  to  such  inquiries 
as  it  thinks  fit  to  make  : 

(c)  Power  to  reiiuire  the  production  of   all  Ijooks,  papers  and 

documents  which  it  considers  important  for  the  said 
purpose : 

(d)  Power    to  administer    an  oath  and   require  any  person 

examined  to  make  and  sign  a  declaration  of  the  truth 
of  the  statements  made  by  him  in  his  examination  : 

(4.)  Persons  attending  as  witnesses  before  the  court  shall  be  allowed 
such  expenses  as  wouhl  be  allowed  to  witnesses  attending  before 
a  court  of  record  ;  and  in  case  of  dispute  as  to  the  amount  to 
be  allowed,  the  same  shall  be  referred  by  the  court  to  a  master 
of  one  of  her  ilajesty's  superior  courts,  who  on  request,  signed 
by  the  court,  shall  ascertain  and  certify  the  proper  amount  of 
the  expenses  : 

(;■).)  The  court  holding  an  investigation  under  this  section  shall  make 
a  report  to  the  Secretary  of  State,  stating  the  causes  of  the 
explosion  or  acciilent  and  its  circumstances,  and  adding  any 
oljservations  whicii  the  court   thinks  right  to  make  : 

(C.)  All  expenses  incurred  in  and  about  an  investigation  under  this 
section  (including  the  remuneration  of  any  person  appointed  to 
act  as  assessor)  shall  be  deemed  to  be  part  of  the  expenses  of  the 
Secretary  of  State  in  the  execution  of  this  Act. 

(7.)  Any  person  who  without  reasonable  excuse  (proof  whereof  sliall 
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lie  oil  liiiii)  oitliLT  faiU.  iiftor  having,'  had  tin-  expenses  (if  any) 

to  which  he  is  entitle<l  teiulerctl  to  him,  to  eoinply  with  any 

summons  or   re<iuisition  of   a   court   holiliiij:  an   invest ij^nu ion 

umler   this  section,  t)r  prevents  or  impL'<los  the    court   in   the 

execution  of  its  duty,  shall  for  every  suili  otTeiiee  Ix'  liable  to  a 

Hue  not  exceeilinjs'  ten  |>ounds.  and  in   the  case  of  a  failure  to 

comply  with  a   re<)uisition  for  niakini^  any  return  lU' pnxlucinfr 

any  dix-unient  shall  Ik-  liable  to  a  line  not  excectling  ten  pounds 

for  ever}'  day  that  such  failure  continues, 

46.  The   Secretary   of    State   may   cause   any  special    report   of    an 

inspector  or  any  report  of  a  court  under  this  j>art  of  this  Act  to  lie  m.-ulc 

public  at  such  time  atul  in  si\ch  manner  as  he  may  think  tit. 


Arhitrutlitii. 

Provisions  as  47,  With    respect    to    arbitrations  under  tliis  Act  (r),   the    foUuwinp 

to  arbitrations.    provi>i(uis  shall  have  etfeel  : 

(1.)  Tiie  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 
owner  aj,'ent  or  manaj^er  of  the  mine  on  the  i>ne  hand,  and  the 
ins|)ector  of  mines  (on  lichalf  of  the  Secretary  of  State)  on 
the  other  : 

(2.)  Kach  of  the  parties  to  the  arbitration  may.  within  fourteen  days 
after  the  <late  of  the  reference,  appoint  an  arbitrator  : 

(it.)  No  peiNon  shall  act  jis  arbitr.itor  or  umpire  under  this  Act  who  is 
employed  in  or  in  fhe  inanairenieiit  of  or  is  interested  in  the 
mine  to  which  the  arljitralioii  relates  : 

(!.")  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
writiuL'.  and  notice  of  the  appointment  shall  l)c  forthwith  sent 
to  the  other  party  to  the  arbitration,  and  shall  !iot  be  revoked 
without  the  consent  of  that  party  : 

(">.)  The  death  removal  or  other  change  in  any  of  the  parties  to  the 
arbitration  shall  not  atTect  the  i>roceedin,L,'s  under  this  section  : 

(<»,)  If  within  the  said  fourteen  days  either  of  tiie  parlies  fails  to 
a|)point  an  arbitnitor,  the  arbitrator  aiipointe<l  by  the  other 
jiarty  may  proceed  lohearand  determinethe  matter  in  ilifference, 
anil  in  that  ca.se  the  award  of  the  single  arbitnitor  shall  be  linal  : 

(7.)  If  l)cfore  an  award  has  been  made  any  arbitmtor  appointed  by 
either  party  dies  or  l>ecomcs  incapable  to  act,  or  for  seven 
days  refuses  or  ncKlects  to  act.  the  party  by  whom  such 
arbili-ator  was  appointed  may  appoint  sonu"  other  person 
to  act  in  his  placi-  :  and  if  he  f.-iiis  lo  <1»)  so  within  seven 
days  after  notice  in  writing'  from  the  other  party  for  that 
purpose,  the  remaiinn^^  arbitrator  may  j)rocecd  to  hear  and 
determine  the  nmtter  in  dilTcrence,  ami  in  that  cn.se  the  awanl 
of  tiie  single  arbitrator  .shall  Ix;  final  : 

(H.)  In  either  of  the  fore),'oin^'  cases  where  an  arbitrator  is  eni|>owered 
to  a<'t  sin^dy,  on  one  of  liic  parties  fjiilinfj  to  app<piiit.  the  party 
HO  failin;;  may,  iK'fore  liie  sinj,'lc  ailiilnitor  has  actiuilly  pro- 
ccf-ded  in  the  arbitration,  jippoinl  an  arbitnitor.  who  shall  then 
net  nx  if  no  failure  had  ix-cmred  : 

(1».)  If  the  arbitnitors  fail  to  make  their  award  within  twenty-one  days 
nftirr  the  day  on  whii-h  the  last  of  fliciii  wa.s  ajUHiinted,  or 
within  such  exleiiileil  time  (if  any)  as  may  have  l»een  appointetl 
for  that  |iur|ioH<-  liy  )M>ih  arbitnitors  under  their  han<ls,  the 
matter  in  <litTenii(  «•  sjiall  tM'delerniim>d  iiy  the  umpire  apixtinted 
as  herein-after  iiieiiiioncil  : 

(10,)  The  nrbitmtors.  U'forc  they  enter  fui  the  matter  referred  to  fiieni, 


(r)  See  aect.  2  of  the  Cnnl  Mines  Regulation  At  t.  189G,  po»l,  p.  Go.'), 
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shall  appoint  l>y  writinf;  under  tlieir  hands  an  uiiii)ire  to  decide 
on  points  on  which  they  may  differ  : 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  he  has 
made  his  award,  or  refuses  to  make  his  award  within  a  reasonable 
time  after  the  mattei-  has  l>een  brouj^ht  within  his  cognizance, 
the  jjcrsons  or  person  who  appf)intcd  sucli  umpire  shall  l'<irth- 
with  appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  refuse  or  fail  or  for  seven  days  after  the  reijuest 
of  either  party  ne<,dect  to  appoint  an  umpire,  then  on  the 
application  of  either  party  an  umpire  may  be  appointed  by  the 
chairman  of  the  general  or  quarter  sessions  of  the  peace,  within 
the  jurisdiction  of  which  the  mine  or  any  shaft  of  the  mine  is 
situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall 
be  final : 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who 
appointed  him  may  appoint  another  arbitrator  to  act  in  his 
place : 

(15.)  Arrangements  shall  whenever  practicable  be  made  for  the  matter 
in  difference  being  heard  at  the  same  time  before  the  arbitrators 
and  the  umpire  : 

(16.)  The  arbitrators  and  the  umpire  or  any  of  them  may  examine  the 
parties  and  their  witnesses  on  oath,  and  may  also  consult  any 
counsel  engineer  or  scientific  person  whom  they  may  think  it 
expedient  to  consult  : 

(17.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for 
his  services  shall  be  fixed  by  the  Secretary  of  State,  and  together 
with  the  costs  of  the  arbitration  and  award  shall  be  paid  Vjy  the 
parties  or  one  of  them  according  as  the  award  may  direct. 
Such  costs  may  be  taxed  by  a  master  of  one  of  her  Majest3''s 
superior  courts,  who  on  the  written  application  of  either  of 
the  parties,  shall  ascertain  and  certify  the  proper  amount 
thereof.  The  amount,  if  any,  payable  by  the  Secretary  of 
State  shall  be  paid  as  part  of  the  expenses  of  inspectors  under 
this  Act.  The  amount,  if  any,  payable  by  the  owner  agent 
or  manager  may  in  the  event  of  non-payment  be  recovered 
in  the  same  manner  as  fines  under  this  Act : 

(18.)  Every  person  who  is  appointed  an  arbitrator  under  this  section 
shall  be  a  practical  mining  engineer,  or  a  person  accustomed  to 
the  working  of  mines,  and  every  person  who  is  appointed  an 
umpire  under  this  section  shall  be  a  county  court  judge,  a  police 
or  stipendiary  magistrate,  a  recorder  of  a  borough,  or  a  registrar 
of  a  county  court,  but  when  an  award  has  been  made  under  this 
section  the  arbitrator  or  umpire  who  made  it  shall  be  deemed 
to  have  been  duly  ([ualified  as  iirovidetl  by  this  section. 

Ci>roner.-t. 

48.  With  respect  to  coroners'  inquests  on  the  bodies  of  persons  whose    rrovisions  as 
death  may  have  been  caused  by  explosions  or  accidents   in  or  about    to  coroners' 
mines,  the  following  provisions  shall  have  effect  :  inquests  on 

(1.)  Where  a  coroner  holds  an  in(iuest  on  the  body  of  any  person  whose    deaths  t'rom 
death  may  have  been  caused  by  any  explosion  or  accident,  of    accidents  in 
w'hich  notice  is  required  by  this  Act  to  be  given  to  the  inspector    mines, 
of  the  tlistrict,  the  coroner  shall  adjourn  the  inquest  unless  an 
inspector,  or  some  person  on  behalf  of  a  Secretary  of  State, 
is  present  to  watch  the  proceedings  : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned 
inquest,  shall  send  to  the  inspector  for  the  district  notice  in 
writing  of  the  time  and  place  of  holding  the  adjourned  in(iucst : 


618  "0  \-  :>l   Vit  T.  ( .   ')H. 

(3.)  The  coroner,  U-foi-e  tho  n«ljouriimcnt,  may  take  evidence  to 
identify  the  Ixxly,  nml  may  oitlertlio  intcnnent  thci-eof  : 
I.  If  an  explosion  or  acciilent  lias  not  i>cca.sioneil  tlie  dwitli  of  more 
than  ojic  jierson,  and  tiie  cuiinier  has  sent  to  the  inspector  of 
tlie  district  notice  of  the  time  and  |)hicc  of  holdiiifj  the  incjuest 
at  such  time  as  to  reach  tlic  inspector  not  less  tlian  twenty-four 
hours  l>eforc  the  time  of  iiolding  tiie  same,  it  shall  not  bo 
imperative  on  iiiin  to  adjourn  the  ini|uest  in  pursuance  of  this 
•section,  lif  the  majority  of  the  jury  think  it  unnecessjiry  so 
to  adjourn  : 

{.").;  An  inspector  shall  lie  at  lilH.Tty  at  any  such  imincst  to  examine 
any  witness,  subject  nevertheless  to  the  onler  of  the  coroner  : 

(fi.)  Where  evidence  is  frivcn  at  an  in<iuest  at  which  an  in8i>ector 
is  not  present  of  any  neglect  as  havinj;  causetl  or  contributed 
to  the  explosion  or  accident,  or  of  any  defect  in  or  about  the 
mine  appearinj,'  to  the  coroner  or  jury  to  require  a  remetly, 
the  coroner  shall  send  to  the  inspector  of  the  district  notice 
in  writinj,'  of  such  nej^dect  or  defect  : 

(7.)  Any  person  having  a  personal  interest  in  or  employed  in  or  in  the 
management  of  the  mine  in  which  the  explosion  or  accident 
oceurretl  shall  not  be  <iualified  to  serve  on  the  jury  cmpannelle«l 
on  the  iiKiuest  ;  and  it  shall  be  the  duty  of  the  constable  or 
other  officer  not  to  sunuu<in  any  i)erson  <lis<iualified  under  this 
jirovision,  and  it  shall  be  the  duty  i>f  the  coroner  not  to  allow 
any  such  peixin  to  be  sworn  or  to  sit  on  the  jury  : 

(S.)  Any  relative  of  any  person  who«;c  death  may  have  been  caused 
by  the  explosion  or  accident  with  respect  to  which  the  imjuest 
i>i  being  held,  and  the  owner  agent  or  manager  of  the  mine 
in  which  the  explosion  or  accident  oceurre<l,  and  any  person 
appointed  by  the  order  in  writing  of  the  majority  of  the 
workmen  employc<l  at  the  said  mine,  shall  be  at  liberty  to 
attend  ami  examine  any  witness,  either  in  person  or  by  his 
counsel,  solicitor,  or  agent,  subject  nevertheless  to  the  onler  of 
the  coroner. 

Kvery  person  who  fails  to  comply  with  the  provisions  of  this  section 
shall  be  guilty  of  an  offence  against  this  Act. 

I'Airr  11.— Kri.Ks. 
(iiiuial  llidrx. 

CitDcral  rules  ^'*'  ""'  f<iHowing  general  rules  shall  be  observed,  so  far  as  is  reasonably 

luactic'ible  [il),  in  every  mine. 

Ventilation  of  Uule  1.  An  a<le<pi:ite  amount   of    ventilation  (/•)  shall    l>e  constantly 

priMluced  in  every  mine  to  dilute  and  render  harndcKs  noxious  gases  to 
sueli  an  extent  that  the  working  places  of  the  shafts,  levels,  stables,  and 
workings  of  the  mine, and  the  travelling  roads  to;ind  from  those  working 
places  shall  \k  in  a  tit  state  for  working  and  ]ias,sing  therein. 

In  the  ciise  of  mines  re<iuirc.l  by  this  Act  to  be  under  the  control 
of  a  certiHcatoi  manager,  the  <|uantity  of  nir  in  the  respective  8j)lits 
or  currents  shall  at  leiust  once  in  every  month  l»e  measured  ami  entered 
in  a  l>ook  to  \h\  kept  for  the  |iur|>ose  at  the  mine. 

Kule  '2.  Where  a  tiie  is  used  for  vcnlilation  in  any  mine  newly 
opencii  after  the  pas-ing  of  this  Act,  the  return  Jiir,  unle8.s  it  Ix;  so 
diluted  as  not  fo  i»e  indammable,  shall  Ik;  carrie<l  off  clear  of  the  fire 
by  means  of  a  dumb  drift  or  airway. 


mine. 


(rf)   Wale»  V.  Thoma»,  16  Q.  H.  D.  340. 

(r)   Knoirletv.  iJiekimoH,  20  ]..  .T.,  M.  C.  13');  ]livu<ih  v.  llumftay,  L.  II., 
3U.  IJ.  771. 


THE    COAL    MINES    llECil-LATlON    ACT,    1887. 


019 


]\ule  3.  Where  a  mechanical  contrivance  for  ventilation  is  introduced 
into  any  mine  after  the  commencement  of  this  Act,  it  shall  be  in  such 
a  position  and  idaced  under  such  conditions  as  will  tend  to  ensure 
its  being  uninjured  by  an  explosion. 

Kule  4.  A  station  or  stations  shall  be  appointed  at  the  entrance  to 
tlie  mine,  or  to  different  parts  of  the  mine,  as  the  case  may  require  ; 
and  the  foUowln^ijf  jn-ovisions  shall  have  effect  : 

(i.)  As  to  iiis[)ection  (/')  before  commencing  work  : — 

A  competent  person  or  competent  persons  appointed  by  the  owner 
a.irent  or  manager  for  the  purpose  not  being  contractors  for  getting 
minerals  in  the  mine  shall,  within  such  time  immediately  before  the 
commencement  of  each  shift  as  e-hall  be  fixed  by  special  rules  made 
under  this  Act,  ins})ect  every  part  of  the  mine  situate  Vjeyond  the 
station  or  each  of  the  stations,  and  in  which  workmen  are  to  woik 
or  pass  during  that  shift,  and  shall  ascertain  the  condition  thereof  so  far 
as  the  presence  of  gas  ventilation,  roof  and  sides,  and  general  safety  are 
concerned. 

No  workman  shall  pass  beyond  any  such  station  until  the  part  of  the 
mine  beyond  that  station  has  been  so  examined  and  stateil  by  such 
competent  person  to  be  safe. 

The  inspection  shall  be  made  with  a  locked  safety  lamp,  except  in  the 
case  of  any  mine  in  which  intlammable  gas  has  not  been  found  within 
the  preceding  twelve  months. 

A  report  specifying  where  noxious  or  inflammable  gas,  if  any,  was 
found  present,  and  what  defects  (if  any)  in  roofs  or  sides,  and  what  (if 
any)  other  source  of  danger  were  or  was  observed,  shall  be  recorded 
without  delay  in  a  book  to  be  kept  at  the  mine  for  the  purpose,  and 
accessible  to  the  workmen,  and  such  report  shall  be  signed  by,  and  so  far 
ns  the  same  does  not  consist  of  printed  matter  shall  be  in  the  handwriting 
of  the  person  who  made  the  inspection. 

For  the  purpose  of  the  foregoing  jirovisions  of  this  rule,  two  or  more 
shifts  succeeding  one  another  without  any  interval  are  to  be  deemed  to 
be  one  shift. 

(ii.)  As  to  the  inspection  during  shifts  : — 

A  similar  inspection  shall  be  made  in  the  course  of  each  shift  of  all 
parts  of  the  mine  in  which  workmen  are  to  work  or  pass  during  that 
shift,  but  it  shall  not  be  necessaiy  to  record  a  report  of  the  same  in  a 
book  :  Provided  that  in  the  case  of  a  mine  worked  continuously  through- 
out the  twenty-four  hours  by  a  succession  of  shifts,  the  report  of  one  of 
such  inspections  shall  be  recorded  in  manner  above  required. 

Kule  5.  A  competent  person  or  competent  persons  appointed  by  the 
owner  agent  or  manager  for  the  pur[)ose,  shall,  once  at  least  in  every 
twenty-four  hours,  examine  the  state  of  the  external  parts  of  the 
machinery,  the  state  of  the  guides  and  conductors  in  the  shafts,  and 
the  state  of  the  head  gear,  I'opes,  chains,  and  other  similar  ajjpliances 
of  the  mine  which  are  in  actual  use  both  above  ground  and  below 
ground,  and  shall  once  at  least  in  every  week  examine  the  state  of  the 
shafts  by  which  jiersons  ascend  or  descend  ;  and  shall  make  a  true  report 
of  the  result  of  such  examination  (//),  and  ever}'  such  report  shall  be 
recorded  without  delay  in  a  book  to  be  kept  at  the  mine  for  the  purpose, 
and  shall  be  signed  by  the  person  who  made  the  inspection. 

Rule  6.  Every  entrance  to  any  place  which  is  not  in  actual  use  or 
course  of  working  and  extension,  shall  be  properlj'  fenced  across  the 
whole  width  of  the  entrance,  so  as  to  prevent  persons  inadvertently 
entering  the  same. 

Kule  7.  If  at  any  time  it  is  found  by  the  person  for  the  time  being  in 
charge  of  the  mine,  or  any  part  thereof,  that  by  reason  of  inflammable 

(/)  See  sect.  5  of  the  Coal  Mines  Regulation  X^■t,  1H9G,  post,  p.  656. 
(ff)  Scolt  v.  Bonld,  (189.))  1  Q.  h.  9. 
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}n»ses  prcvnilinp  in  the  mine,  or  iliat  part  thereof,  or  of  any  cause  what- 
ever, the  mine  or  that  part  is  ilaiinernns  (//),  every  workman  shall  bo 
withdrawn  from  tlic  mine  or  part  so  fonnd  (ian;,'erons,  and  a  competent 
pi-rsiin  appointt-tl  for  the  purjio^e  sliali  insjiect  tlie  mine  or  part  ,so  found 
daiif^erous.  and  if  the  dan^^-r  arises  from  intlammaljle  gas  shall  insjuvt 
the  mine  or  jiart  with  a  ltx;ked  sjifety  l.un|i  :  and  in  every  case  shall 
make  a  true  re|M>rt  of  tiie  condition  of  the  mine  or  |>art  ;  an<l  a  workman 
shall  not,  except  in  so  far  as  is  necessary  for  inipiirin;:  into  the  cause  of 
dan<:er  or  for  the  removal  thereof,  or  for  exploration,  he  readmitted  into 
the  mine,  or  part  so  found  danj^erous,  until  the  same  is  statcnl  by  the 
peiNon  appointcil  as  aforesaid  not  to  \>c  dan^'crous.  Kvery  such  report 
shall  K-  reconlctl  in  a  IkioU  wliich  shall  l)e  kept  at  the  mine  for  the 
purpose,  and  shall  be  sii,'ned  by  the  iicrson  who  nmde  the  inspection. 

Uule  ^<.  No  lam|)  or  lii;ht  other  than  a  lockc<l  safety  lamp  (;)  shall  be 
allowe<l  or  usc<l — 

(a)  In  any  jilace  in  a  mine  in  wliich  there  is  likely  to  \>o  any  such 

"luantity  of  inflammable  jjiis  as  to  rentier  the  use  of  naked  lights 
(lanj.'erous  :  or 

(b)  In  any  workint;  a|)proachinp  near  a  place  in  which  there  is  likely 

to  Ih.'  an  accumulation  of  iiiHammable  pas. 
And  when  it  is  necessary  to  work  the  coal  in  any  i>art  of  a  ventilating 
tlistrict  with  safety  lamps,  it  shall  not  1x3  allowable  to  work  the  coal  with 
nakeil  lights  in  aimther  part  of  the  same  ventilating  district  situated 
iK'tween  the  place  where  such  lamps  arc  being  usetl  and  the  return 
air- way. 

Ihile  '.).  Wherever  safety  lamps  are  usctl,  they  shall  be  .so  constructed 
that  they  may  be  safely  carried  against  the  air  current  ordinarily 
prevailing  in  that  part  nf  the  mine  in  which  the  lamps  arc  for  the  time 
ix'ing  in  use.  even  though  such  current  sliould  1)0  intiammable. 

Kule  10.  In  any  mine  or  part  of  a  mine  in  which  .safety  lamps  are- 
ro<|uired  by  this  Act  or  by  the  special  rules  made  in  pui-suance  of  this 
Act  to  be  used — 

(i.)  A  competent  person  appointetl  by  the  owner  agent  or  manager  for 
the  jMirposc,  shall,  either  at  the  surface  or  at  the  appointe<l  lam]> 
station,  examine   every   safety   lamp  innnediately   In^foro  it    i> 
taken  into  the  workings  for  use,  and  ascertain  it  to  Ix"  in  sife 
working  order  and  securely  locked  ;  and  such  lamps  shall  not 
bo  usetl  until  they  have  l)een  so  examined  and  found  in  safe 
working  order  and  securely  lockofl  : 
(ii.)  A  safety  lamp  shall  not  bouidocked  excej)t  either  at  the  appointed 
lamp  station  or  for  the  purjiose  of  tiring  a  shot,  in  conformity 
with  till"  provisions  herein-after  cint.'iinol  : 
(iii.)  A  person,  unless  he  has  Ixen  ap|)ointed  either  for  the  jnirpose  of 
examining  safety  lamps  or  for  the  jturposc  of  tiring  shots,  shall 
n<it  have  in  his  j>ossession  any  contrivance  for  o|K;ning  the  lock 
of  any  safety  lamp  : 
(iv.)  A  |>ei-sf)n  shall  not   liave  in  his  |ins.scssinn  any  Incifcr  match  or 
apparatus   of  any   kind   for  striking  a  light,  exceptt   within    ft 
inniplctcly  closed  cliiindK-r  .-ittiichcd  to  the  fuse  of  the  shot. 
Kuli-  II.  Where  safety  lamps  are  rei|uireil  to  l>e  used,  the  position  of 
the  lamp  stations  for  lighting  or  re-lighting  the  lamps  shall  not  be  in  the 
return  air. 

Uide  12.  Any  explosive  sul»stance  sliali  only  be  used  in  the  mim>  below 
ground  a.s  follows : 

fa)   It  shall  not  l>c  stor«'<l  in  the  mine  : 

(b)  It  shall  not  In-  taken  into  the  mine. except  in  cartridges  in  a  secure 
cnsc  (J)  or  canister  containing  not  more  than  five  {iounda  : 

(A)  It.  T.  SpoH  I.a„e  Collin ^  Co.,  .1  Q.  B.  D.  67.3. 

(.)  See  seet.  ^  (2i  of  the  Conl  Minen  Hegulntinn  Art,  ISOfi,  pout,  p.  05(!. 

(j)   .SwKvet.  -23  (2y  «f  the  Metallileioiis  Minis  A.t,  l.ST'J,  a„tr.  p.  ')G2. 
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Provided  that  on  the  application  of  the  owner  agent  or 
manager  of  any  mine,  tlie  Secretary  of  State  may  by  order 
exempt  such  mine  from  so  much  of  this  rule  as  forbids 
taking  an  explosive  substance  into  the  mine  except  in 
cartridges. 
'(c)  A  workman  sliall  not  have  in  use  at  one  time  in  any  one  [(lace  more 

than  one  of  sucli  cases  or  canisters  : 
•{(1)  In  the  process  of  chaiging  or  stemming  for  blasting,  a  i)erson  shall 
not   use   or   have  in  liis  possession  any  iron   or  steel  pricker, 
scraper,  charger,  tamping  rod,    or  stemmer,  [nor  shall  coal  or  • 
coal  dust  be  used  for  tamping  [k)  ]  : 
{e)  No  explosive  shall  be  forcibly  i)resscd  into  a  hole  of  insufficient  size, 
and,  when  a  hole  has  been  charged,  the  explosive  shall  not  Vje 
unramnied,  and  no  hole  shall  Ijc  bored  for  a  charge  at  a  distance 
of  less  than  six  inches    from  any  hole  where  the  charge  has 
missed  fire  : 
^f)  In  any  place  in  which  the  use  of  a  locked  safety  lamp  is  for  the 
time  being  required  by  or  in  j)ursuance  of  this  Act,  or  which  is 
dry  and  dusty,  no  shot  shall  be  fired  except  by  or  under  the 
direction  of  a  competent  person  appointed  by  the  owner  agent 
or  manager  of  the  nunc,  and  such  person  shall  not  fire  the  shot 
or  allow  it  to  be  fired  until  he  has  examined  both  the  ))lace 
itself  where  the  shot  is  to  be  fired  and  all  contiguous  accessible 
l)laces  of  tlie  same  seam  within  a  radius  of  twenty  yards,  and 
has  found  such  place  safe  for  firing  : 
(g)  If   in  any  mine,  at  either  of  the  four  inspections  under  Rule  4 
recorded  last  before  a  shot  is  to  be  fired,  inflammable  gas  has 
been  reported  to  be  present  in  the  ventilating  district  in  which 
the  shot  is  to  be  fired,  the  shot  shall  not  be  fired — 

(1.)  Unless  a  competent  person,  appointed  as  aforesaid,  has 
examined  the  jjlace  where  gas  has  been  so  reported  to 
be   present,  and   has   found   that   such   gas  has  been 
cleared  away,  and  that  there  is  not  at  or  near  such 
place  sufficient  gas  issuing  or  accumulated  to  render 
it  unsafe  to  fire  the  shot  :  or 
(2.)  Unless  the  explosive  employed  in  firing  the  shot   is  so 
used  with  water  or  other  contrivance  as  to  prevent  it 
from  inflaming  gas,  or  is  of  such  a  nature  that  it  cannot 
inflame  gas  : 
(h)  If  the  place  where  a  shot  is  to  be  fired  is  dry  and  dusty,  then  the 
shot  shall  not  be  fii-ed  unless  one  of  the  following  conditions  is 
observed,  that  is  to  say — 

(1.)  Unless  the  place  of  firing  and  all  contiguous  accessible 
places  within  a  radius  of  twenty  yards  therefrom  are 
at  the  time  of   firing  in  a  wet  state  from   tliorough 
watering  or  other  treatment  equivalent  to  watering, 
in  all  parts  where  dust  is  lodged,  whether  roof,  floor, 
or  sides ;  or 
(2.)  In  the  case  of  places  in  which  watering  would  injure  the 
roof  or  floor,  unless  the  explosive  is  so  used  with  water 
or  other  contrivance  as  to  prevent  it  from  inflaming 
gas  or  dust,  or  is  of  such  a  nature  that  it  cannot  inflame 
gas  or  dust  : 
(i)  If  such  dry  and  dusty  jjlace  is  part  of  a  main  haulage  road,  or  is  a 
place  contiguous  thereto,  and  showing  dust  adhering  to  the  roof 
and  sides,  no  shot  shall  be  fired  there  unless — 

(1.)  Both  the  conditions  mentioned  in  sub-head  (h)  have  been 
observed  ;  or 

{k)  Words  iu  brackets  repealed,  and  other  words  substituted  by  sect.  5  (3)  of 
the  Coal  Mines  Regulation  Act,  1896,  post,  p.  656. 
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(-.)  Unless  such   one  of  tiie   coiulitioiis  iiicntioneil    in   suli- 

head  (li)  as  may  bo  n|iplicnble  to  tlio  particular  place 

has  been  observed,  .•uul   moreover  all   workmen  liavc 

l)ccn  removed  fn>in  the  seam  in  which  tlie  shot   is  to 

Iw  tireil,  anil  from  all  seams  comnuinicating  with  the 

shaft  on  the  same  level,  except   the  men  engapwl  in 

lirinj^  tlie  shot,  and  such  other  persons,  not  e.xceedinjj 

ten.  as  are  necessarily  employed  in  attending  to  the 

ventilatiiiK  furnaces,  steam  boilers,  engines,  jnachinery. 

winding  apparatus,  signals,  or  horses,  or  in  inspecting 

the  mine  : 

(k)   In  this  Act  "ventilating  district"  means  such  part  of  a  seam  as 

has  an  independent  intake  commencing  from  a  main  intake  air 

course,  and   an    independent    return  airway  terminating  at  a 

main  return  air  course  ;  and  "main  haidage  roa<l  "  means  a  roail 

wiiich  hivs  l)cen,  i>r  for  the  time  being  is,  in  use  for  moving  trams 

l)v  steam  or  otiier  meciianical  power  : 

(!)  Where  a  seam  of  a  mine  is  not  divided  into  separate  ventilating 

ilistricts  tiie  provisions  in  this  Act  relating  to  ventilating  <lis- 

tricts  sliall  be  read  as  though  the  word  "scam"  were  substitufeil 

for  the  words  "ventilating  district  "  : 

(m)  So  much  of  this  rule  as  rcipnres  the  explosive  substance  taken 

into  the  mine  to  be  in  cartridges,  ami  so  much  of  the  provisions 

of    sub-head  (f)  as  relates  to  a  dry  and  dusty  place,  and  tiie 

provisions  (gX  (h).  (i).  (k),  and  (1)  shall  not    apply  to  scams  of 

day  or  stratified  ironstone  which  are  not  worked  in  connexion 

witli  any  coal  seam,  and  which  contain  no  coal  in  the  working. 

Iviilc  IS.  Where  a  place  is  likely  to  contain  a  dangerous  accumulation 

of  water,  the  working  apjuoaching  that  place  shall  not  at  any  point 

within  forty  yards  of  tliat  place  e.xcee<l  eight  feet  in  width,  and  there 

shall  Ix.'  constantly  kejil  at  a  sutticient  distance,  not  l»eing  less  than  five 

yanls,  in  advance,  at  least  one  l>ore-hole  near  the  centre  of  the  working, 

and  sufhcient  tiank  bore-holes  on  each  side. 

Ikule  14.  Every  underground  plane  on  which  persons  travel,  which  is 
self-acting  or  worked  by  an  engine  windlass  or  gin,  shall  be  providetl  (if 
exceeding  thirty  yards  in  length)  witli  some  j)roper  means  of  com- 
municating distinct  and  detinite  signals  l)etwcen  tlic  stopping  pl.ices  and 
the  ends  of  the  plane,  and  shall  U-  provided  in  every  case,  with  sutticient 
man-holes  for  |)laees  of  refuge,  at  intiMvals  of  not  more  than  twenty 
yards,  or  if  there  is  not  room  for  a  person  to  stand  between  the  side  of  a 
tub  and  the  side  of  the  plane,  then  (unless  the  tubs  arc  movotl  by  an 
endless  chain  or  rope)  at  intervals  of  not  more  than  ten  yards. 

Hulc  I'l.  FIvcry  road  on  which  |)ersons  travel  underground  where  the 
lf>ail  is  dniwn  by  a  horse  f)r  other  animal  sli.dl  be  |)rovided,  at  intervals 
•»f  not  more  than  fifty  yards,  with  sulliiient  man-holes,  or  with  places  of 
refuge,  and  every  such  place  of  refuge  shall  lie  of  sulUcient  lengtli.  and 
at  leatt  three  feet  in  wiilth.  U'tween  the  waggons  running  on  the  road 
and  the  side  of  such  ro.ad.  'J'here  shall  be  at  least  two  proper  travelling 
ways  into  cvi-ry  steam  euirine  roonj  and  lK)iIcr  pillery. 

Ilule  l(>.  Kvery  mati-hole  and  every  plac"  of  refuge  shall  Ix;  constantly 
kejit  <doar,  and  no  person  shall  place  anything  in  any  such  man-hole  or 
place  of  refuge. 

Kule  17.  Kvery  travelling  road  on  which  a  hoi-se  or  other  draught 
animal  is  used  underground  shall  Ik^  of  Hutrieient  diiuensions  to  allow 
the  horse  or  other  aninud  to  p.-tss  without  rubbing  against  the  roof  or 
timlH-rintr. 

Hide  is.  The  top  of  every  shaft  which  for  the  time  being  is  out  of  use, 
or  UHcd  only  a.s  an  air  shaft,  shall  be  and  fhall  Ik*  kept  securely  fenced. 

Uulc  lit.  The  fop  and  all  entrances  between  the  top  and  Ixitfom, 
including  the  sump,  if  any,  of  every  working  ventilating  or  pumping 
shaft  )-hall  be  properly  fenced,  but  this  shall  liot  Ik:  taken  to  forbid  the 
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temporary  removal  of  tlie  fence  for  the  purpose  of  repairs  or  other 
operations,  if  pioper  precautions  are  used. 

Ivule  20.  Wlicie  the  natural  strata  are  not  safe,  every  workinjr  or 
pumping  shaft  shall  be  securely  cased  lined  or  otherwise  made  secure  (/). 

Kule  21.  The  roof  and  sides  of  every  travelling  road  and  working  place 
shall  be  made  secure,  and  a  person  shall  not,  unless  appointed  for  the 
purpose  of  exploring  or  repairing,  travel  or  work  in  any  such  travelling 
road  or  working  place  which  is  not  so  made  secure. 

Kule  22.  Where  the  timbering  of  the  working  places  is  done  by  tiie 
workmen  employed  therein,  suitable  timber  shall  be  provided  at  tin- 
working  place,  gate  end,  pass  bye,  siding  or  other  similar  place  in  the 
mine  convenient  to  the  workmen,  and  the  distance  between  the  sprags  or 
holing  props  where  they  are  required  shall  not  exceed  six  feet  or  such 
less  distance  as  may  Vje  ordered  by  the  owner  agent  or  manager. 

Kule  28.  Where  there  is  a  downcast  and  furnace  shaft  to  the  same 
seam,  and  both  such  .shafts  are  jirovided  with  appraatus  in  use  for  raising 
and  lowering  persons,  every  person  ernploj'ed  in  the  mine  shall,  on  giving 
reasonable  notice,  have  the  option  of  using  the  downcast  shaft. 

Rule  24.  In  any  mine  which  is  usually  entered  by  means  of  machinerj', 
a  competent  male  j)erson  not  less  than  twenty-two  years  of  age  shall  be 
ajipointed  for  the  purpose  of  working  the  machinerj'  which  is  employed 
in  lowering  and  raising  persons  therein,  and  shall  attend  for  that  purpose 
during  the  whole  time  that  any  person  is  below  ground  in  the  mine. 

Where  any  shaft,  plane,  or  level  is  used  for  the  purpose  of  communica- 
tion from  one  part  to  another  part  of  a  mine,  and  persons  are  taken  u[) 
or  down  or  along  such  shaft,  plane,  or  level  by  means  of  any  engine, 
windlass,  or  gin,  driven  or  worked  by  steam  or  any  mechanical  power,  or 
by  an  animal,  or  by  manual  labour,  the  person  in  charge  of  sitch  engine, 
windlass,  or  gin,  or  of  any  part  of  the  machinery,  ropes,  chains,  or  tackle 
connected  therewith  must  be  a  competent  male  person  not  less  than 
eighteen  years  of  age. 

Where  the  machinery  is  worked  by  an  animal,  the  person  under  whose 
direction  the  driver  of  the  animal  acts,  shall  for  the  purposes  of  this  rule, 
be  deemed  to  be  the  person  in  charge  of  the  machinery. 

Rule  2.5.  Every  working  shaft  used  for  the  purpose  of  drawing  minerals 
or  for  the  lowering  or  raising  of  jiersons  shall,  if  exceeding  fifty  yards  in 
depth,  and  not  exempted  in  writing  bv'  the  inspector  of  the  (listrict,  be 
])rovided  with  guides  and  some  proper  means  of  communicating  distinct 
and  definite  signals  from  the  bottom  of  the  shaft  and  from  every  entrance 
for  the  time  being  in  use  between  the  surface  and  the  bottom  of  the 
shaft  to  the  surface,  and  from  the  surface  to  the  bottom  of  the  shaft  anil 
to  every  entrance  for  the  time  being  in  use  between  the  surface  and  the 
Ijottom  of  the  shaft. 

Kule  20.  If  in  any  mine  the  winding  apparatus  is  not  provided  with 
some  automatic  contrivance  to  prevent  overwinding,  then  the  cage,  when 
men  are  being  raised,  shall  not  be  wound  up  at  a  speed  exceeding  three 
miles  an  hour,  after  the  cage  has  reached  a  point  in  the  shaft  to  be  fixed 
by  the  special  rules. 

Kule  27.  A  sufficient  cover  overhead  shall  be  used  for  every  cage  or 
tub  employed  in  lowering  or  raising  persons  in  any  working  shaft, 
except  where  the  cage  or  tub  is  worked  by  a  windlass,  or  whei-e  persons 
are  employed  at  work  in  the  shaft,  or  where  a  written  exemption  is 
given  by  the  inspector  of  the  district. 

Kule  28.  A  single  linked  chain  shall  not  be  used  for  lowering  or 
raising  persons  in  any  working  shaft  or  plane  except  for  the  short 
coupling  chain  attached  to  the  cage  or  tub. 

Rule  29.  There  shall  be  on  the  tlrum  of  everj'  machine  used  for  lower- 
ing or  raising  persons,  such  flanges  or  horns,  and  also  if  the  drum  is 
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oonicnl.  such  other  npidiances  as  may  l)c  suilicieiit  to  prevent  the  rope 
from  slippiiip  (m). 

Uule  3<>.  There  shall  Ih>  attnelutl  to  every  maehiiic  \vorke<l  by  stenm, 
water,  or  mivlianienl  power,  ami  ii<e<l  for  lnwerini:  or  misiiii;  persons,  an 
a»li><|imte  break  or  bn-aks.  ami  a  proper  imlieator  (in  addition  to  any 
mark  on  the  roi>e)  showing  to  the  person  who  works  the  machine  the 
position  of  the  eaire  or  tub  in  tlie  shaft. 

If  the  drum  is  not  on  the  erank  sliaft,  there  shall  be  an  ade<]unte 
break  on  the  drum  shaft. 

KuleHI.  Kvery  tiy-wheel  and  all  e.xposed  and  dangerous  parts  of  the 
maehinery  nseil  in  or  about  the  mine  shall  be  and  shall  be  kept  securely 
fene<.^l. 

Itulc  :<2.  ?'ach  steam  boiler,  whether  separate  or  one  of  a  range  shall 
have  attaehi-il  to  it  a  pro|)cr  safety  valve,  and  also  a  proper  steam  gauge 
and  water  giuige,  to  show  respectively  the  pressure  of  steam  and  the 
height  of  water  in  e.'\ch  boiler. 

Uide  :W.  A  barometer  Rn<l  thermometer  shall  Ix:  plaoe<l  alx»vc  ground 
in  a  eonspieuoiis  position  near  the  entranec  to  the  mine. 

Rule  34.  Where  jtersDns  arc  cmph)yed  unilerground,  ambulances  or 
stretchers,  with  splints  antl  bainlages,  shall  be  kept  at  the  mine  ready  for 
imme<liale  use  in  case  of  accident. 

Rule  .S.').  No  person  shall  wilfully  damage,  or  without  i)roper  authority 
remove  or  render  useless,  any  fence,  fencing,  man-hole,  place  of  refuge, 
casing,  lining,  guide,  means  of  signalling,  signal,  cover,  chain,  flange, 
horn,  break,  in(iicator,  steam  gauge,  water  gauge,  safety  valve,  or  other 
appliance  or  thing  ))rovided  in  any  mine  in  compliance  with  this  Act. 

iiule  '.Ml.  Every  person  shall  observe  such  directions  with  respect  to 
working  as  may  be  given  to  him  with  a  view  to  comply  with  this  Act  or 
tlie  sjieeial  rules  in  force  in  the  mine. 

Rule  'M.  The  books  mentioned  in  these  rules  shall  be  provide<l  by  the 
owner  agent  or  manager,  and  the  Imoks,  or  a  correct  copy  there<»f.  shall 
be  kept  at  the  otHce  at  the  mine,  and  any  inspector  under  this  Act.  and 
any  |)crs<m  employed  in  the  mine  or  any  one  having  the  written 
authority  of  any  inspector  or  jicrson  so  employeil,  may  at  all  reasonable 
times  inspect  ami  t.ike  copies  of  and  extracts  from  Jiny  such  Ixioks  :  but 
nothing  in  these  ndes  shall  be  construed  to  impose  the  obligation  of 
keeping  any  such  book  or  a  copy  thereof  for  more  than  twelve  months 
after  the  lKM)k  has  cea.sed  to  be  use<l  for  entriis  therein  under  this  Act. 

Any  re|K)rt  by  this  Act  rc<|uired  to  be  rccorde<l  in  a  l)<K)k  may  be 
partly  in  print  (including  lithograph)  and  partly  in  writing. 

Rule  :<K.  The  jK-rsons  employed  in  a  mine  nmy  from  time  to  time 
appoint  two  of  tlieir  niind)cr  or  any  two  jiei-sons,  not  Ix'ing  mining 
i-ngineers,  who  jire  practical  woiking  miners,  to  inspeit  the  mine  at  their 
own  cost,  and  the  pers<»ns  so  ap|)oiiite<l  shall  Ik'  allowed  once  at  lea.st  in 
every  month,  accompanied,  if  tlie  owner  agent  or  manager  of  the  mine 
thinks  tit,  \>y  himself  or  one  or  more  ottieers  of  the  mine,  to  go  to  every 
part  of  the  mine,  and  to  inspect  the  shafts,  levels,  planes,  working  places, 
return  air-ways,  ventilating  a|ip:ir:itus,  oUI  workings,  and  machinery. 
Kvery  facility  shall  Ih-  aflordeii  by  the  owner  agent  ami  man.iger.  and 
all  persons  in  the  mine  for  the  purjioseof  tin-  insiiectinn.  and  the  persons 
appointe<l  shall  forthwith  make  a  true  report  of  the  result  of  the 
in'<|H'«tion,  ami  th.it  report  shidl  Ik-  recorded  in  !i  Ixiok  to  be  kept  at  the 
mine  for  the  puriMise,  and  shall  be  signed  by  the  persons  who  made  the 
inH|>cction  ;  and  if  the  n'iMirt  state  the  existence  or  apprehende<l 
existence  of  any  danger,  the  owner  agent  or  manager  shall  forthwith 
cauw  a  tmc  copy  of  the  report  to  l»e  sent  to  the  inspector  of  the  district. 

Rule  'M*.  No  peiiton  not  now  (;mplc>ye<l  as  a  coal  or  ironstone  getter 
shall  \t('  nlloweil  to  work  alone  a«  n  coal  or  ironstone  getter  in  the  face  of 
the  workings  utitil  he  hsm  had  two  years'  experience  of  such  work  umler 


{m)  Itaktr  v.  Carte, ,  3  Kx.  D.  132. 
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the  supervision  of  skilled  workmen,  or  unless  he  shall  have  been  previously 
employed  for  tw^o  years  in  or  about  the  face  of  the  workini^s  of  a  mine. 

50.  Every  person  v/ho  contravenes  or  does  not  comply  with  any  of  the 
general  rules  in  this  Act,  shall  be  guilty  of  an  offence  against  this  Act  ; 
and  in  the  event  of  any  contravention  of  or  non-compliance  with  any  of 
the  said  general  rules  in  the  case  of  any  mine  to  which  this  Act  applies, 
by  any  person  whomsoever,  the  owner  agent  and  manager  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  proves  that  he  had  taken 
all  reasonable  means,  by  publishing  and  to  the  best  of  his  power  enforc- 
ing the  said  rules  as  regulations  for  the  working  of  the  mine,  to  prevent 
such  contravention  or  non-compliance  («)• 

SjU'ciitl  Bi/lr.s: 

51. — (1.)  There  shall  be  established  in  every  mine  such  rules  (referred  to 
in  this  Act  as  ((»)  special  rules)  for  the  conduct  and  guidance  of  the  persons 
acting  in  the  management  of  such  mine  or  employed  in  or  about  the  mine 
as,  under  the  particular  state  and  circumstances  of  such  mine,  may 
appear  best  calculated  to  prevent  dangerous  accidents,  and  to  provide  for 
the  safety  convenience  and  proper  discipline  of  the  persons  employed  in 
or  about  the  mine. 

(2.)  Such  special  rules,  when  established,  shall  be  signed  in  duplicate 
by  the  inspector  who  is  inspector  of  the  ilistrict  at  the  time  the  rules  are 
established,  and  shall  be  observed  in  and  about  every  such  mine,  (includ- 
ing any  extension  thereof)  in  the  same  manner  as  if  they  were  enacted  in 
this  Act. 

(3.)  If  anj'  (lerson  who  is  bound  to  observe  the  special  rules  established 
for  any  mine,  acts  in  contravention  of  or  fails  to  comply  with  any  of 
them,  he  shall  be  guilty  of  an  offence  against  this  Act,  and  also  the 
owner  agent  and  manager  of  such  mine  shall  each  be  guilty  of  an  offence 
against  this  Act  unless  he  proves  that  he  had  taken  all  reasonable  means, 
by  publishing  and  to  the  best  of  his  power  enforcing  the  rules  as  regula- 
tions for  the  working  of  the  mine,  so  as  to  prevent  such  contravention  or 
non-compliance. 

62. — (1.)  The  owner  agent  or  manager  of  everj'  mine  shall  frame  and 
transmit  to  the  inspector  of  the  district,  for  approval  by  a  Secretary  of 
State,  special  rules  for  the  mine  within  three  months  after  the  com- 
mencement of  this  Act,  or  within  three  months  after  the  commencement 
(if  subsequent  to  the  commencement  of  this  Act)  of  any  working  for  the 
purpose  of  opening  a  new  mine  or  of  renewing  the  working  of  an  old 
mine. 

(2.)  The  proposed  special  rules,  together  with  a  printed  notice  specify- 
ing that  any  objection  to  the  rules  on  the  ground  of  anything  contained 
therein  or  omitted  therefrom  may  be  sent  by  any  of  the  persons  employed 
in  the  mine  to  the  inspector  of  the  district,  at  his  address,  stated  in  the 
notice,  shall,  during  not  less  than  two  weeks  before  the  rules  are  trans- 
mitted to  the  inspector,  be  posted  up  in  like  manner  as  is  provided  in 
this  Act  respecting  the  publication  of  special  rules  for  the  information  of 
persons  employed  in  the  mine,  and  a  certificate  that  the  rules  and  notice 
have  been  so  posted  up  shall  be  sent  to  the  inspector  with  two  copies  of 
the  rules,  signed  by  the  person  sending  the  same. 

(3.)  If  the  rules  are  not  objected  to  by  the  Secretary  of  State  within 
forty  days  after  their  receipt  by  the  inspector,  they  shall  be  established. 

53. — (1.)  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  special 
rules  so  transmitted,  or  any  of  them,  do  not  sufficiently  provide  for  the 

(«)  See  Sail  v.  Hopwood,  49  L.  J.  M.  C.  17;  Baker  v.  Carter,  3  Ex.  D. 
132  ;   Wijnne  v.  Forrester,  5  C.  P.  D.  361. 

(o)  See  sect.  1  of  the  Coal  Mines  Regulation  Act,  1896,  post,  p.  6.55. 
Howells  v.  Wynne,  32  L.  J.  M.  C.  241  ;  and  Higham  v.  Wright,  2  C.  P.  D. 
397,  are  cases  decided  on  special  rules. 
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prevention  of  dnnjjerous  n<Tidents  in  the  mine,  or  for  the  safety  or  con- 
\  enieiiee  of  the  |H'rsons  enii>loye<l  in  or  about  tlie  mine,  or  are  unreasonable, 
he  may.  witiiin  forty  ilays  after  the  ruli's  are  received  by  the  inspector, 
object  to  the  rules,  anil  prripose  to  the  owner  a)rent  or  manajirer  in 
writinp  any  modifications  in  the  rules  by  way  cither  of  omission  alteration 
sul>stitutiou  or  addition. 

(2.)  If  the  owner  aj,i'nt  or  manaper  does  nf)t.  within  twenty  tlays  after 
the  nKxlifications  proiM>scil  by  the  Secretary  of  State  arc  receivt><l  i)y  him, 
object  in  writinp  to  them,  ihr  j)roposc«l  special  rules,  with  those 
inixlitications.  shall   Ik-  cstablishe*!. 

(.S.^  If  the  owner  apcnt  or  nuinaper  sends  his  objection  in  writinp 
within  the  said  twenty  days  to  the  Secretary  of  State,  the  matter  shall 
1)0  referre<l  to  arbitraticm  umler  this  Act.  and  the  date  of  the  receipt  of 
the  objection  by  the  Secretary  of  State  shall  be  deemed  to  be  the  date 
of  the  refetvnce.  and  tlie  rules  shall  be  astablished  as  scttknl  by  an  award 
on  arbitnition. 

64. — (1.)  After  special  rules  are  established  under  this  Act  in  any  mine, 
the  owner  apent  or  manaper  of  the  mine  may  from  time  to  time  propt>te 
in  writinp  to  the  inspector  of  the  district,  for  the  approval  of  a  Secretary 
of  State,  any  amendment  of  the  rides  or  any  new  special  rules,  and  the 
provisions  of  this  Act  with  respect  to  theoripinal  special  rules  shall  apply 
to  all  such  amendments  and  new  rules  in  like  manner,  as  nearly  as  may 
1)C.  as  they  apply  to  the  oripiiial  rules. 

(2.)  A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to 
the  owner  apent  or  manaper  of  the  mine  any  new  special  rules,  or  any 
anu'ndnu'nt  of  the  sjjccial  rules,  and  the  provisions  of  this  Act  with 
respect  to  a  proj)Osal  of  a  Secretary  of  State  for  m<vlifyinp  the  special 
nd(»s  transmitted  by  the  owiu-r  apent  or  manaper  of  a  mine  shall  apply 
to  all  such  new  special  rules  and  amendments  in  like  manner,  as  nearly 
as  may  be.  as  they  ai)ply  to  the  projiosal. 

65.  If  the  »>wner  apent  or  manaper  of  any  mine  makes  any  false 
statement  with  respect  to  the  postinp  u]i  of  the  rules  and  notices,  he  shall 
Ik-  puilty  of  an  offence  apaitist  tliis  Act  ;  ami  if  special  rules  for  any 
mine  are  not  transmitted  within  tlie  time  limited  by  this  Act  to  the 
inspector  for  the  a|)proval  of  a  Secretary  of  State,  the  owner  apent  an<l 
matiaper  of  such  mine  shall  each  l)e  puilty  of  an  offence  apainst  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means,  by  enforcinp  to 
the  Ix'st  of  his  power  the  provisions  of  this  Act.  to  secure  the  transmission 
of  the  rules. 

86.  An  inspector  under  this  Act  shall,  when  rdiuired,  certify  a  copy 
which  is  shown  to  his  satisfaction  to  \x  a  true  copy  of  any  special  rules 
which  for  the  time  iK'inp  are  established  undt-r  this  Act  in  any  mine,  and 
a  copy  so  cert itie<l  shall  1m'  evidence  (but  not  to  the  exclusion  of  other 
proof)  of  such  s|)ecial  ndes  an<l  of  the  fact  that  they  are  duly  established 
under  this  Act  and  have  bctMi  sipncd  by  the  inspe<'tor. 


I'lihliriifioii  of  Ahxfnirt  of  Art  iitirf  i</  S/ircinl    Ihih'n, 

i'liMii  iitimi  <>|  57.  For  the  purpom-  of  makinp  known  the  provisions  of  this  Act  ami 
.it>sfrfi<t  I't  .\ct  the  speciid  ndc-s  to  all  persons  employe<l  in  ancl  aliout  each  mine,  an 
iiid  copy  ni  aljstract  of  this  Act  sujiplied.  on  the  application  of  the  owner  apent  or 

-|MTi.'d  mils.  manaper  of  the  mine.  )>y  the  ins|K*cfor  of  the  district  on  l)ehalf  of  ,•» 
Secretary  of  State,  and  a  correct  copy  of  all  the  special  rules  shall  Ix' 
pid>lished  as  follows  : 

(I.)  The  owner  api-nt  or  manaper  of  the  mine  shall  cause  the  alwtract 
anil  copy  of  the  rules,  with  the  name  of  llic  mine  and  the  name 
and  addn'sM  of  the  inspector  of  the  district,  and  the  name  of  the 
owner  f)r  apcTit  and  of  the  manaper  aiipendcd  thereto,  to  1m' 
jKisted  up  in  lepible  characters,  in  some  conspicuous  place  at  or 
near  the  mine,  where  they  may  Ix!  conveniently  reatl  by  the 
persons  employed  :  and  so  often  as  the  sjime  liecome  ilefaccd 
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obliterated  oi-  destroyed,  shall  cause  them  to  he  I'enewcd  witli 

all  reasonable  despatch  : 
(2.)  The  owner  agent  or  manager  shall  supply  a  printed  copy  of  the 

abstract  and  the  special  rules  gratis  to  each  person  employed 

in  or  about  the  mine  who  applies  for  a  copy  at   the  office  at 

which  tlie  persons  immediately  employed  by  the  owner,  agent, 

or  manager  are  paid  : 
(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from  any 

rules  which  depend  ordy  on  the  contract  between  the  employer 

and  emi)loyed. 
In  the  event  of  any  non-compliance  with  the  provisions  of  this  section 
by  any  person  whomsoever,  the  owner  agent  and  manager  shall  each  be 
guilty  of  an  offence  against  this  Act :  but  the  owner,  agent,  or  manager 
of  such  mine  shall  not  be  deemed  guilty  if  he  proves  that  he  had  taken 
all  reasonable  means,  by  enforcing  to  the  best  of  his  power  the  observance 
of  this  section,  to  i)revent  such  non-compliance. 

58.  Every  person  who   pulls   down,  injures,  or  defaces  any  abstract.    Pulling  down 
notice,  proposed    special   rules,    or   special    rules    when    posted    up    in    or  defacing 
pursuance  of  the   provisions  of  this   Act,  or  any  notice   posted  up    in    notices, 
pursuance   of   the  special  I'ules,  shall  be  guilty  of   an  offence  against 
this  Act. 

PART   III. — Supplemental. 

Lpgal  Proceedings. 

59. — (1.)  Every  person  emploj'ed  in  or  about  a  mine,  other  than  an    Penalty  for 
owner  agent  or  manager,  who  is  guilty  of  any  act  or  omission  which  in    offeaces 
the  case  of  an  owner  agent  or  manager  would  be  an  offence  against  this    against  Act. 
Act.  shall  be  deemed  to  be  guilty  of  an  offence  against  this  Act. 

(2.)  Every  person  who  is  guilty  of  an  offence  against  this  Act  for 
which  a  penalty  is  not  expressly  prescribed,  shall  be  liable  to  a  fine  not 
exceeding,  if  he  is  an  owner  agent  or  manager  or  under-manager,  twenty 
pounds,  and  if  he  is  any  other  person,  two  pounds,  for  each  offence  ;  and 
if  an  inspector  has  given  written  notice  of  any  such  offence,  to  a  fui'ther 
fine  not  exceeding  one  pound  for  every  day  after  such  notice  that  such 
offence  continues  to  be  committed. 

60.  Where  a  person  who  is  an  owner  agent  manager  or  under-manager    Imprisonment 
of  or  a  person  employed  in  or  about  a  mine  is  guilty  of  any  offence    for  wilful 
against  this  Act  which,  in  the  opinion  of  the  court  that  tries  the  case,    neglect 
is  one  which  was  reasonably  calculated  to  endanger  the  safety  of  the    endangering 
persons  employed  in  or  about  the  mine,  or  to  cause  serious   personal    life  or  limb, 
injury  to  any  of  such  persons,  or  to  cause  a  dangerous  accident,  and  was 
committed  wilfully  by  the  personal  act,  personal  default,  or  personal 
negligence  of  the  person  accused,  such  person  shall  be  liable,  if  the  court 
is  of  opinion  that  a  fine  will  not  meet  the  circumstances  of  the  case,  to 
imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceeding 
three  months. 

61 . — (1.)  All  offences  under  this  Act  not  declared  to  be  misdemeanours.    Summary 
and  all  fines  under  this  Act,  and  all  money  and  costs  by  this  Act  directed    proceedinfs 
to  be  recovered  as  fines,  may  be  prosecuted  and  recovered  in  manner    for  offences, 
directed  by  the  Summary  Jurisdiction  Acts  before  a  court  of  summary    fines,  &c. 
jurisdiction. 

(2.)  Proceedings  for  the  removal  of  a  check  weigher  shall  be  deemed 
to  be  a  matter  on  which  a  court  of  summary  jurisdiction  has  authority 
by  law  to  make  an  order  in  pureuance  of  the  Summary  Jurisdiction  Acts  ; 
and  summary  orders  under  this  Act  may  be  made  on  complaint  before 
a  court  of  summary  jurisdiction  in  manner  provided  by  the  Summary 
.Jurisdiction  Acts. 

62.  In  every  part  of    the   United  Kingdom  the  following  provisions    General  pro- 
shall  have  effect  :  visions  as  to 

(i.)  Any  complaint  or  information  made  or  laid  in  pursuance  of  this    stinimarv 
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Act  shall  (save  us  nfhorwiso  cx]>ressly  provided  bv  thi-*  Act)  Ik> 
made  or  laid  witliin  thrro  months  from  the  time  when  tlie 
matter  of  the  complaint  or  information  arose  : 

(ii.)  Any  person  charj,'e<l  with  any  offence  nnder  this  Act,  may,  if  he 
thinks  fit,  l»e  sworn  and  examined  !vs  an  ordinary  witne<w  in 
the  ca.sc  : 

(iii.)  The  court  shall,  if  rei[uired  by  eitlier  party,  cause  minutes  of  the 
evidence  to  be  taken  and  preserved. 

63.  If  any  person  feels  ajru'iievi'd  by  any  conviction  made  by  a  court 
of  summary  jurisdiction  on  di'termininu'  any  information  under  tiiis  Act. 
by  wiiich  conviction  imprisonment  or  ;i  tine  amountinjj  to  or  exceeding 
one  half  the  maximum  tine,  is  adjud>_'c<l.  he  may  appeal  tiierefrom  to  a 
court  of  (piarter  sessions  in  manner  provided  by  tiie  Summary  .lurisdiction 
Acts. 

64.  If  it  appears  that  a  l>ov  oi-  jjirl  was  employe<l  on  the  representation 
of  his  or  lier  jiarent  or  truardian  that  he  or  she  was  of  the  ape  at  wiiich 
his  or  her  emidoyment  would  not  be  in  contravention  of  this  Act.  and 
under  tlie  belief  in  trood  faitli  that  he  or  she  was  of  that  aire,  or  that  a 
peiNon  has  worke<l  alone  as  a  coal  or  iron-stone  ircttt-r  on  liis  representa- 
ti<m  that  he  has  iiad  two  yeai*s"  experience  of  such  work  under  tlic  su|)er- 
vision  of  skilled  workmen,  or  that  he  has  been  previously  empl<\ved  for 
two  yeai-s  in  or  ab<iut  tlie  face  of  the  workinfjs  of  a  mine,  and  under  the 
belief  in  ijood  faith  that  he  has  had  such  experience  or  has  been  .so  pre- 
viou-ily  employed,  the  owner  atrcnt  or  manager  of  tlie  mine  and  employer 
shall  be  exempted  from  any  penalty,  and  tlie  parent  or  guanlian  or  the 
person  who  has  so  worked  alone,  as  the  case  may  be.  shall,  for  the 
misrepiesentation.  be  deemed  iruilty  of  an  offence  .ajrainst   this  Act. 

85.  No  prosecution  shall  be  instituted  airainst  the  owner  agent  manager 
or  uiider-inanager  of  a  mine  for  any  offence  under  this  Act.  not  committed 
personally  by  such  owner  agent  manager  or  under-managt>r.  which  can 
be  prosecuted  l)cfore  a  court  of  summary  juris<liction,  except  by  an 
ins|iector(/y)  or  with  the  consent  in  writing  of  a  Secretary  of  State: 
an<l  in  the  case  of  any  offence  of  which  the  owner  agent  manager  or 
under-manager  of  a  mine  is  not  guilty  if  he  proves  that  he  had  taken  all 
rea.sonable  means  to  prevent  the  commission  tliereof,  an  inspt-ctor  shall 
not  institute  any  prosecution  against  such  owner  agent  manager  or 
under-manager.  if  satisfied  that  he  had  taken  such  rcjvsonable  means  .is 
aforesaid.  No  i)ro.secution  shall  be  instituted  against  a  coroner  for  any 
offence  under  this  Act  except  with  the  consent  in  writing  of  a  Secretary 
of  Staff. 

66.  Where  the  owner  agent  or  manager  of  a  mine  has  taken  proceedings 
under  this  .Act  ag.-iinst  any  person  employed  in  oialmut  a  mine  in  i-cs|)ect 
of  .-in  otTen<'e  committed  under  this  .\ct.  he  shall,  witliin  twenty-one  days 
after  the  hearing  of  the  ca-^e.  report  the  result  thereof  to  the  inspector  of 
the  <li«trict. 

67.  In  Scotland  the  following  provisions  sliall  have  effect  : 

(1.)  TIk- court  of  summary  juriMli<;tion  when  hearing  and  iletermining 
an  information  or  couijjlaint  shall  be  the  sheriff  : 

(2.)  All  jun-'dici ions  |)owcrs  and  authorilics  ncci-ssary  for  the  court  of 
summary  juri>idiclion  under  this  Act  are  hereby  conferred  on 
that  court : 

{'A.)  Kvery  person  fount!  liable  under  this  Act  by  a  court  of  summary 
juri.-wliction  in  any  fine,  or  to  pay  any  money  or  costs  by  this 
Act  flirected  to  l>e  recovered  a.s  fines,  shall  be  liable  in  default 
of  imnKNiiate  payment  to  be  imprisoned  for  a  term  not  exceeding 
three  month-*,  and  the  conviction  and  waiiant  may  be  in  the 
form  of  No.  :i  of  Schedide  K.  of  the  Summarv  Procedure  Act. 
1K«4: 

(I.)  Any  fine  cxcecfling  fifty  pounds  shall  be  recovered  and  enforced 

{p)  See  seet.  35  of  the  Metailiferoui*  Mines  Act,  1H72,  ante,  p.  567. 
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in  the  same  manner  in  whieh  any  penalty  due  to  her  Majesty 
under  any  Aet  of  I'arliameiit  ma}-  be  reeovered  and  enforced  : 
(.">.)  An  appeal  shall  not  lie  from  any  conviction  made  by  a  sheriff, save 
to  the  next  circuit  court,  or  where  there  are  no  circuit  courts,  to 
the  High  Court  of  .Justiciary  at  Edinburgli,  in  the  manner  pie- 
scribed  liy  such  of  the  provisions  of  the  Act  of  the  twentieth 
year  of  the  reign  of  King  George  the  Second,  chapter  forty- 
three,  and  any  Acts  amending  the  same,  as  relate  to  appeals  in 
matters  criminal,  and  by  and  under  the  rules  limitations  conditions 
and  restrictions  contained  in  the  saitl  provisions. 
68. — (1.)  Nothing  in   this  Act  shall  prevent  any  person  from  being 
indicted  or  liable  under  any  other  Act  or  otherwise  to  any  other  or  higher 
penalty  or  punishment  than  is  provided  for  any  offence  by  this  Act,  so, 
however,  that  no  person  be  punished  twice  for  the  same  offence. 

(2.)  If  the  court  before  whom  a  jierson  is  charged  with  an  offence 
under  this  Act  think  that  proceedings  ought  to  be  taken  against  such 
person  for  such  offence  under  any  other  Act  or  otherwise,  the  court  may 
adjoui'n  the  case  to  enable  such  proceedings  to  be  taken. 

69.  A  person  who  is  the  owner  agent  or  manager  of  an}'  mine,  or  a 
miner  or  miner's  agent,  or  the  father  son  or  brother,  or  father-in-law, 
son-in-law,  or  Vjrother-in-law.  of  such  owner  agent  or  manager,  or  of  a 
miner  or  miner's  agent,  or  who  is  a  director  of  a  company  being  the 
owner  of  a  mine,  shall  not,  except  with  the  consent  of  both  parties  to 
the  case,  act  as  a  court  or  member  of  a  court  of  summary  jurisdiction  in 
respect  of  any  offence  under  this  Act. 

70.  Where  a  tine  is  imposed  under  this  Act  for  neglecting  to  send  a 
notice  of  any  explosion  or  accident  or  for  any  offence  against  this  Act 
which  has  occasioned  loss  of  life  or  i^ersonal  injury,  a  Secretary  of  State 
may  (if  he  thinks  tit)  direct  such  tine  to  be  paid  to  or  distributed  among 
the  persons  injured,  and  the  relatives  of  any  persons  whose  death  may 
have  been  occasioned  by  the  explosion  accident  or  offence,  or  among 
some  of  them. 

Provided  that — 

(i.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to 
occasion  the  explosion  or  accident,  and  did  not  commit  and 
were  not  parties  to  committing  the  offence : 
(ii.)  The  fact  of  the  payment  or  distribution  shall  not  in  any  waj'' 
affect  or  be  receivable  as  evidence  in  any  legal  proceeding 
relative  to  or  consequential  on  the  explosion,  accident,  or 
offence. 
Save  as  aforesaid — 

All  tines  recovered  in  England  or  Scotland  under  this  Act  shall  be 
paid  into  the  receipt  of  her  Majesty's  Exchequer,  and  shall  be 
carried  to  the  Consolidated  Fund  ; 
All  fines  recovered  in  Ireland  under  this  Act  shall  be  applied  in 
manner  directed  by  the  Fines  Act  (Ireland),  18.51,  and  anj'  Act 
amending  the  same. 

J\Jhcellaneous. 

71.  If  any  question  arises  (otherwise  than  in  legal  proceedings)  whether 
a  mine  is  a  mine  to  which  this  Act  or  the  Metalliferous  Mines  Regulation 
Act.  1872,  or  any  other  Act  for  the  time  being  in  force  and  relating  to 
metalliferous  mines  applies,  the  question  shall  be  referred  to  a  Secretary 
of  State,  whose  decision  thereon  shall  be  final. 

72.  Any  order  of  or  exemption  granieU  by  a  Secretary  of  State  under 
this  Act  may  be  made,  anil  from  time  to  time  revoked,  or  altered  by 
a  Secretary  of  State,  either  uncondiiionallj- or  subject  to  such  conditions 
as  he  may  see  fit,  and  siiall  be  signed  by  a  Secretary  of  State  or  under 
secretary  or  assistant  under  secretary. 

73.  All  notices  under  this  Act  shall  (unless  expressly  required  to  be 
in  print)  be  in  either  writing  or  print  (including  lithograph),  or  partly 
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proceedings 
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Owner  ot 
mine,  ki:. 
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Application  of 

tines. 


14  &  1.5  Vict, 
c.  90. 
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680  ')()  .V   .")1    Vkt.  c.  58. 

Seixitr  of  ill  writiiiir  nml  partly  in  jtrint  (inoliulinplithoirraph).  aii'i  all  notioivs  and 

n,.ru-.  -.  (liKMinioiits  re<iuirc<l  hy  this  Act  to  \ic  Rerveii  or  sont  by  or  to  an  inspector 

may  U-  fitlior  ih'livertHl  peixonally,  <>r  sorvol  and  sent  by  post  by  a 
prepaid  Utter;  and,  if  served  or  sent  by  jKist.  shall  IxMlecnied  to  have 
ih-en  served  and  leeeivi-ii  n-speetively  at  the  time  when  the  letter 
foiiiainiii):  tlie  same  woidd  be  dilivered  in  the  oiniinary  eonrse  of  |>o8t ; 
and  in  provinp  siieh  service  or  siiidinj;  it  shall  U-  sufficient  to  prove  that 
the  letter  containin!;  the  notice  was  proj)erly  addresse<l  and  put  into  the 

|M>St. 

Applicutimi  nf  74  Section  thirty-eipht  of  the  Public  Health  Act.  1H7")  (which  relates 
38  A:  39  Vict,  to  privy  accommo<lation  for  any  house  used  as  a  factory  or  buildinu' 
c.  00.  s.  38.  in  which  lx>th  se.xes  are  employed),  shall  ajiply  to  the  iM)rtions  of  a  mine 

which  are  above  frrnuiui.  and   in  which  irirls  an<l  women  are  employiHl. 
in   like  manner  as  if  it   were  herein   re-enacted  with    the   substitution 
of  "those   jiortioiis   of  the  mine"   for   tlie   h<iuse   in    the   said   section 
mentioned. 
Int.  ri.r.  f,  »;,>,.         75.  lu  this  Act.  uidcss  the  context  otherwise  requires, — 
lit  terms  "Mine     includes  every  shaft  in   the  course  of  lu-ine:  sunk,  and  every 

level  and  inelinetl   plane  in  the  course  of  beintj  driven,  and  all  the 
shafts,  levels,  planes,  works,  tramways,  ami  sidini^,  both  below  pround 
and  alMive  pioiind.in  and  adjacent  to  and  Ix-lonping  to  the  mine(y)  : 
"  Shaft  "  includes  pit  : 

'•  Plan  ■  includes  a  correct  copy  or  tracing  of  any  original  jilan  : 
"  Owner,"  when  used  in  relation  to  any  mine,  means  any  pei-son  or 
bmly  corporate  who  is  the  imme<liate  proprietor  or  lessee,  or  occupier 
of  any  mine,  or  of  any  part  thereof,  and  does  not  include  a  person 
or  liody  corporate  who  merely  receives  a  royalty,  rent,  or  fine  fmin 
a  mine,  or  is  merely  the  proprietor  of  a  mine  subject  toanylea.se. 
prant.  or  license  for  the  workins.'  thereof,  or  is  merely  the  owner 
of  the  soil,  and  not  interested  in  the  minerals  of  the  mine  :  but  any 
contractor  for  the  working  of  any  mine,  or  any  part  thereof,  shall  be 
subject  to  this  Act  in  like  maniuT  as  if  he  were  an  owner,  but  so  as 
not  to  exempt  the  owner  from  any  liability  : 
"  Afjent."  when  use«l  in  relation  to  any  mine,  nuans  any  person 
appointeil  as  the  representative  of  the  owner  in  resjiect  of  any  mine, 
or  of  any  j)art  thereof,  and  as  such  superior  to  a  manager  ajUKjinted 
in  |)iirsuancc  of  this  Act  : 
"Secretary  of  State"  means  one  of  her  Majesty's  Principal  Secretnries 

of  St«te  : 
"The  Treasury"  means  the  Commissioners  of  her  Majesty's  Treasury  : 
"  Hoy"  means  a  mal'-  under  the  ape  of  sixteen  years: 
"  Girl  "  means  a  female  under  the  ape  of  sixteen  yeai-s  : 
"  Woman  "  mejins  a  female  of  the  ape  of  sixteen  years  or  upwards. 
Applirntioii  76.    In  the  application  of  this  Act  to  Scotland — 

of  .\ct  to  (1.)  The  term  '•  Attorney  (ieiieial  "  means  the  Lord  Advocate  : 

Sc'iflnml.  (2.)  The  term  ''injunction"  means  inlenlict  : 

The  term  "  mis<lenieanour  "  means  "  crime  anil  oflFencc  "  : 
The    term    "chairman    of   ipiarter    sessions"  means    the    sheriff 
of  the  county : 
(').)  The  term  "sherifT"  includes  sheriff  Mibstitute  : 
(<*i.)  Thi-   tenii   "attendinp  on  suli|iceiia   before  a   court    of    record" 

means  attendinp  on  citation  the  Court  of  .lusliciary  : 

(7.)  The  auditor  of  the  sherifT  court   of  the  c<iunty  or  district  of  a 

county   in   which  any  inquiry  takes  place  sliall    perform    the 

duties  of  a  master  of  one  of  the  superior  courts  umler  this  Act  : 

(8.)  "County  court  ju«lpe,  police  mapist rate,  stipendiary  mapistratc, 

iq)  See  iect.  3  ;  and  compare  soct.  41  of  the  Metal liferou;'  Mines  Act,  1872, 
antr,  p.  ftdH.  A  oiding  on  a  private  railway  roiinerteil  with  a  collier)'  was 
hfld  not  to  be  within  thix  (lefmition  :  Turuhiill  v.  Lamhtnn  Collieriet  Co., 
82  J..  T.  Rep.  hH9. 


(»•) 
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recorder,  or  registrar  of  a  county  court  "  means  a  sheriff  oi' 
sheriff  substitute  : 

(1».)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal  injuiy 
shall  be  deemed  to  be  sent  to  the  inspector  of  the  district  on 
behalf  of  the  Lord  Advocate  : 

(10.)  Sections  forty-one  and  sixteen  of  the  Public  Health  (Scotland) 
Act,  18()7,  shall  respectively  be  sulistitutcd  for  sections  thirty- 
eight  and  ninety-one  of  the  Public  Health  Act,  1875. 

(11.)  The  term  "  public  elementary  school"  means  (State-aided  school. 

Nothing  in  this  Act  shall  affect  any  provision  in  the  Education 
(Scotland)  Acts,  1872  to  1883. 

77.  In  the  application  of  this  Act  to  Ireland. — 

(a)  The     expression   "the    Summary   Jurisdiction   Acts"'   means,   as 

regards  the  Dublin  metropolitan  police  district,  the  Acts  regu- 
lating the  powers  and  duties  of  justices  of  the  peace  and  of 
the  police  of  that  district,  and  elsewhere,  in  Ireland,  the 
petty  sessions  (Ireland)  Act.  1851,  and  the  Acts  amending 
the  same. 

(b)  In  hearing  and  determining  a  charge  under  this  Act,  a  court  of 

summary  jurisdiction  elsewhere  than  in  the  Dublin  metropolitan 
police  district,  shall  be  constituted  of  two  or  more  justices  of 
the  peace  of  of  a  resident  magistrate,  with  or  without  other 
justices,  sitting  in  petty  sessions  :  and  a  resident  magistrate 
means  a  magistrate  appointed  pursuant  to  the  Act  of  the 
session  of  the  sixth  and  seventh  years  of  the  reign  of  King 
William  the  Fourth,  chapter  fourteen  : 

(c)  Sections  forty-eight   and  one    hundred  and  seven  of  the  Public 

Health  (Ireland)  Act,  1878,  shall  respectively  be  substituted  for 
sections  thirtv-eight  and  ninety-one  of  the  Public  Health  Act. 
1875. 

(d)  The  expression  '■  police  or  stipendiary  magistrate  "'  means  resident 

magistrate  : 

"  Master  of  one  of  her  Majesty's  Superior  Courts "'  means  a 

taxing  master  of  the  High  Court  of  Justice  in  Ireland  : 
"  Eegistrar  of  a  county  court ""  means  clerk  ol  the  peace  : 
"London  Gazette"  means  Dublin  Gazette  : 
"Attorney-General"  means  Attorney-General  for  Ireland  : 
"  Chairman  of  quarter  sessions  "  means  county  coui't  judge. 

Transitonj  Prorixhms  iind  Repeal. 

78.  The  persons  who  at  the  commencement  of  this  Act  are  acting  as 
inspectoi-s  under  the  Acts  hereby  repealed,  and  the  boards  for  appointing 
examiners  for  managers"  certificates  under  those  Acts,  shall  continue 
to  act  in  the  same  manner,  and  generally  to  be  in  the  same  position, 
as  if  they  had  been  respectively  appointed  under  this  Act. 

79.  All  orders  made  \>^  a  Secretary  of  State  under  any  Act  repealed 
by  this  Act.  which  are  in  force  immediately  before  the  commencement 
of  this  Act,  shall  be  deemed  to  have  been  made  under  this  Act ;  and 
all  certificates  of  competency  or  of  service  granted  under  any  Act 
repealed  by  this  Act  which  are  in  force  immediately  before  the  com- 
mencement of  this  Act,  shall  be  deemed  to  be  first  class  certificates 
granted  under  this  Act  :  and  the  register  of  holders  of  certificates, 
and  the  other  registers  which  at  the  commencement  of  this  Act  are  kept 
in  pursuance  of  the  Acts  hereby  repealed,  shall  be  deemed  to  be  registers 
or  parts  of  registers  kept  in  pursuance  of  this  Act. 

80. — (1.)  A  certificate  of  service  shall  be  granted  by  a  Secretary  of 
State  to  every  person  who  satisfies  him  either  that  Vjefore  the  passing 
of  this  Act  he  was  exercising,  and  has  since  that  date  exercised,  or  that 
he  has  at  any  time  within  five  years  before  the  passing  of  this  Act  for 
a  period  of  not  less  than  twelve  months  exercised,  functions  substantially 
corresponding  to  those  of  an  under-manager  in  a  mine. 


30  &  :}1  Vict, 
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(2.)  Kvery  such  certificato  of  sorvioe  slinll  contain  particulars  of  the 
name,  ]ila(-o.nml  time  of  birth,  ami  the  Icnjjth  and  nature  of  the  ])reviou8 
service  of  the  person  to  whom  the  t^iiiwv  is  delivHTcii,  an«l  a  certificate 
of  siTviee  may  \k  refuseil  to  any  person  who  fails  to  j^ive  a  full  and 
snfisfaet«>ry  account  of  the  particulars  aforesaid,  or  to  i)ay  such 
ref;istnition  fee  as  the  Secretary  of  Stale  may  direct,  not  exceetling  that 
inentionetl  in  the  ."secoiul  Schedule  to  this  Act. 

(H.)  A  certificate  of  service  j,'rante<l  under  this  section  shall  have 
the  sjime  effect  for  the  purposes  of  this  Act  as  a  second  class  certificate 
of  com|ietency  ^:rnnte<l  under  this  Art. 

81.  The  special  rules  which  at  the  commencement  of  this  Act  are 
in  ftiree  under  any  Act  hereby  repealed  in  any  mine  shall  ctnitinue 
to  be  the  special  rules  in  such  mine  until  special  rules  are  established 
under  this  Act  for  such  mine,  and  while  they  so  continue  shall  be  of  the 
same  fi>rce  as  if  they  were  established  uiuier  this  Act. 

82.  The  provisions  of  this  Act  shall  not — 

(a)  rrcvent  a  boy  under    the  age  of    twelve  years  who,  before   the 

cnmmeniinient  of  this  Act.  is  lawfully  j-mployed  in  any  mine 
below  ^'lound  fnini  continniiij:  to  be  employed  in  a  mine  ;  nor 

(b)  I'ri'vent  a  buy  or  girl  who,  before  the  cninmeucement   of  this  Act. 

is  lawfully  em])loyc<l  above  ground  in  connexion  with  any  mine 
from  continuing  to  be  employed  above  ground  in  connexion 
with  a  mine  :  nor 

(c)  Prevent  a  comjtetent  male  person  above  the  age  of  eighteen  years 

who  before  the  commencement  of  this  Act  is  lawfully  employed 
in  working  the  machinery  used  for  lowering  aiul  raising  jiersons 
in  a  mine  from  continuing  to  be  so  employed  ; 
in  like  manner  and  subject  to  the  sjimc  provisions  and  regulations 
as  l)efore  the  commencement  of  this  Act,  and  the  provisions  of  the 
Acts  rejiealed  by  this  Act,  with  res|)ect  to  the  einployment  of  such 
boy  or  girl  or  competent  male  jter.son  .shall  continue  to  apply  ac- 
conlingly. 

83.  Any  enactmeiit  or  document  referring  to  any  Act  repealed  by  this 
Act.  or  to  any  enactment  thereof,  slall  be  construed  to  refer  to  this  Act, 
and  tn  the  corresponding  enactments  thereof. 

84.  The  Acts  described  in  Schedule  Four  to  this  Act  are  hereby 
repealed. 

I'rovi<U'<l  that  this  repeal  shall  not  .ifTict  any  exemption  granted,  or 
other  thing  <lone  o'  sulTered  before  the  commetieiinent  >if  this  Act  :  and 
nil  offences  committeil  and  penalties  inctirrcd  and  jimcecdings  com- 
menced iM'forc  the  commencement  of  this  Act  may  be  punishe<l 
recovered  continued  and  completed  in  the  same  manner  as  if  this  Act 
had  not  passc<|. 


Section  24. 


sciii:i)Cm:.s. 

SCIIKlill.K      oNK. 
I'KOCEKDINOS   OK    HoAUl)    HiU    K.XAMINATIONS. 

1.  I  he  board  shall  meet  for  the  <Iesp;itch  of  business,  jind  shall  fmni 
tinie  to  time  make  such  regulations  with  respect  to  thesummoningndtice 
place  mamigcmcnt  and  adjournment  of  such  meetings,  and  generally 
with  respect  to  the  iransjiciion  and  mainigement  of  business,  including 
the  i|uoium  at  meetings  of  the  Iniard.  as  they  think  fit,  suljjcct  to  the 
following  comlitions  : — 

(a)  An\  regulations  made  by  the  IxMird  constituted  under  the  Ar-is 
repealed  by  this  Act.  and  in  force  at  the  cf)nHnencement  of  this 
A(;t.  shall  contitiuc  in  force  till  repealed  or  altered  by  the 
boar«i. 
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(b)  An  extraordinary  meeting  may  be  held  at  any  time  on  the  written 

requisition    ot    three  members  of   the  board  addressed  to  the 
chairman  ; 

(c)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less  than 

three  members  ; 

(d)  Every  question  shall  be  decided  by  a  majority  of  voti?s  of    the 

members  present  and  voting  on  that  question  ; 

(e)  The  names  of  the  members  present,  as  well  as  tho.^e  voting  upon 

each  question,  shall  be  recorded  ; 

(f)  No  business  shall  be  transacted  uidess  notice  in   writing  of  such 

business  has  been  sent  to  every  member  of    the  board   seven 
days  at  least  before  the  meeting. 
2.  The  board    shall   from  time  to  time  appoint    some  person   to  be 
chairman,  and  one  other  person  to  be  vice-chairman. 

'S.  If  at  any  meeting  the  chairman  is  not  present  at  the  time  appointed 
f(U-  holding  the  same,  the  vice-chairman  shall  he  the  chairman  of  the 
meeting,  and  if  neither  tlie  chairman  nor  vice-chaii-man  shall  be  present, 
then  the  members  present  shall  choose  some  one  of  their  number  to  be 
chairman  of  such  meeting. 

4.  In  case  of  an  equality  of  votes  at  any  meeting,  the  chairman  for 
the  time  being  of  such  meeting  shall  have  a  second  or  casting  vote. 

5.  The  appointment  of  an  examiner  may  be  made  by  a  minute  of  the 
board  signed  by  the  chairman. 

6.  The  board  shall  keep  minutes  of  their  proceedings,  which  may  be 
inspected  or  copied  by  a  Secretary  of  State,  or  any  person  authorised  by 
him  to  inspect  or  copy  the  same. 


SCHEDULE  TWO. 

Table  of  Maximum  Fees  to  be  paid  in  respect  of 
Certificates. 

First  Class  Cerfijimte. 

By  an  applicant  for  examination    .     Two  pounds. 
For  copy  of  certificate    .         .         .     Five  shillings. 

Second  Cltiss  C'ertijicate. 

By  an  applicant  for  examination    .     One  pound. 

For  copy  of  certificate     .         .         .     Two  shillings  and  sixpence. 


Sections  2.5 
and  30. 


SCHEDULE    III. 
Coal  Mines  Regulation  Act.  1887,  50  &  51  Vict.  c.  58. 

Form  of  Return. 

This  Form  to  he  corrcrtlij  filed  up  hijtkc  Owner,  Agent,  or  Manager,  and 
sent  to  the  Inspector  of  tin-  Uistriet,  on  beltalf  of  the  Secretary  of  State, 
on  or  before  21st  Junvarg,  every  year. 

Part  A. 
Year  ending  81st  December,  18     . 

Name  of  iline 

Situation  of  Mine 

County 

Name  of  Owner  (Company) 

Name  of  Manager 

Name  of  Under  Manager 

Postal  Address 


Section  33. 
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ItKTUKN    OK    I'KUSONS   oln)l^.\UIl.^     KM  IM.oV  i;i>    DIKlNiJ    THK    YKAU. 


Under  ground 


Above  grtnintl  (in- 
cluding those  cni- 
phiyed  on  sidin^js 
an<l  |>rivate  hnmrli 
railways  and  tram- 
ways, and  in  oloan- 
in^r,  washing,  and 
coking  of  coal). 


Boys  of  12  and  inider  Iti 
Males  above  l(i 


Total  under  ground     . 


Boys  of  12  and  under  \'A 
(lirls  do. 

Boys  of  Ki  and  un<ler  16. 
liirls  do. 

Females  above  Hi    . 
Males  do. 

Total  above  ground 


Total  number  of  persons 
employed  under  ground 
ami  above  ground  . 


Quantity  ok  Mineral  wrouoht  during  the  Year. 


Mineral  Wrought. 

Numljer  of  Statute  Tons  Wrought 

Coal 

Fireclay        ...... 

Ironstone      ..... 

Shale— Oil  Shale 

Do.     used  for  other  purposes     . 
Copperas  Lumps,  or  Iron  I'yrites 
Otrier  Minerals,  viz.  : — 

The  Number  ok  Days  in  Each  Month  on  which  Coal  or 
Ironstone  ha.s  been  Drawn. 


Number  of  Day.n  on  which  wm  drawn    | 

1.  Conl. 

2.  Ironstone.       ' 

January ... 

Febnmrv 

'  March 
April 
.May 
.lune 
July 

AugUHt     . 

Septemlxi 

OctoU-r. 

Novcmlx-r 

December 

Dav  of 
■(Signal) 


,  IS 
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SCHKIHIJ-:    IV. 
Uepeai.. 


Date  of  Act. 


Title  of  Ant. 


3.')    A:    'Mi  Vict.   c.    7tJ    The   Coal    Mines   Regulation 

[1872].  I       .Act.  \HT2. 

44    A:    4.")  Vict.    c.    26  [  The  St  rat  itit-ii  Ironstone  Mines 

[1S.S1].  (^(iunpowiler)  Act,  issl. 

4!»    k   6(t  Vict.   c.    40    The  Coal  Mines  Act,  issrt 


Bzt«iit  of  Repeal. 


The  whole  Act. 
The  whole  Act. 
The  whole  Act. 


Short  title. 

Coiiinnncf- 
ment  of  Act. 

Hours  of 
employment  in 
hhops. 


Notice  of  hoiin 
to  Ih;  jriven. 


Fine  li>r 
employing 
pTsoiiB  con- 
trary Ui  the 
Act. 


THE  SHOP  HOURS  ACT,  is:)i>. 

."»."»  <fc  AC.  Vict.  c.  «;2. 

An  Act  to  amend  the  Lav  n  la  tint/  la  llir  A'ni/t/oi/ment  of  Yoiiuii 
Persons  in  JS/iops.  [ifstli  .Inne,  lMi>:^.] 

UTierea.s  the  health  of  many  young  jier^ons  emplovetl  in  shops  and 
warehouses  is  seriously  injured  by  reason  of  tiie  lengtii  of  the  periiKl  of 
einpiiiynient  : 

Ml-  it  therefore  enacted,  kc,  aa  follows  : 

1.  This  Act  may  l)e  cited  a.s  the  Sliop  Hours  Act.  1892  {/•). 

2.  This  Act  shall  come  into  opi  ration  on  the  first  day  of  September, 
one  thousand  eight  hundred  and  ninety-two. 

8. — (_l.)  No  young  person  shall  be  eniiiloyetl  in  or  about  («)  a  shoj)  for 
a  longer  pcrio<l  than  seventy-four  hours,  including  meal  times,  in  any 
one  week. 

(2.)  No  young  jierson  shall  to  the  knowledge  of  his  employer  Ik* 
employed  in  or  alHiut  a  shop  liaving  been  previmisly  on  tiic  .same  tiay 
employe<l  in  any  factory  <>r  workshop,  as  tlelincil  liy  the  Factory  and 
Workshop  Act.  1878  (t),  for  the  nunilwr  of  hours  permitte<l  by  the  i-aid 
Act  or  for  a  longer  j>eri«Ml  tlian  will  together  with  tlie  time  during  which 
he  has  lx;en  m>  previously  employed  complete  such  number  of  hours. 

4.  In  every  shop  in  which  a  young  |>erson  is  employed  a  notice  shall 
be  kept  exhibited  by  the  em|)loyer  in  a  conspicuous  place  referring  to 
the  provisions  of  iliis  ,\ci  an<i  stating  tlic  number  of  hours  in  the  week 
during  whicii  a  young  person  may  lawfully  be  employed  in  that  shop  (»/). 

5.  Where  any  young  person  is  employed  in  or  aUiui  a  shop  contrary 
t<i  the  provisions  of  this  Act,  the  employer  shall  Ik-  liable  to  a  fine  not 
exceeding  <jne  pound  for  each  person  so  eniploye<l. 

(»•)  Amended  by  the  Shop  Hours  Acta,  1893. />««/,  p  6.38,  and  1895,  ;w*<, 
p.  fio.'J,  and  to  1m-  read  ami  construed  as  one  with  those  Acts  and  the  Seat«  lor 
Shfip  As*istiint*  .\<  t,  I. sit'.),  po.ii,  p.  724. 

(*)  A  boy  employed  j)artly  in  let<hing  neWHj)a]MTs  to,  and  delivering  them 
from  a  newwigent  h  Nhop  wuh  held  to  Ik-  em|)l(ive(l  in  or  alM)ut  the  shop : 
CoUmitn  V.  JiobntM,  (1896)  1  H.  H.  407. 

{I)  Thin  Act  wiw  r(p<alv4l  by  the  Fact4)ry  ami  Workshop  Act,  \90\,  post, 
p.  726.  See  the  title  of  that  Act  and  the  nol^'  a])pcn(led.  Sect.  149  of  that 
Act  definen  the  fartorie?>  and  workslmpH  to  wliidi  it  ii]ij)lics.  jmut,  p.  778. 
I'art  V.  denU  with  special  nuxlilicationN  and  extensions  regarding  certain 
factories  and  workfhopn.  I'art  II.  coiitainx  the  limits  on  the  employment  of 
yoinig  persons. 

(m;  a  pi-nalty  for  breach  ol  this  Miction  is  provided  by  the  Shop  Houth  Act, 
1896, />o»r,  p.  ()o3. 
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6.  Where  the  cm|)loyei-  of  any  young  person  is  charged  with  an  offence 
against  this  Act,  he  shall  be  entitled  upon  information  duly  laid  by  him 
to  have  any  other  person  whom  he  charges  as  the  actual  offender  brought 
])efore  the  court  at  the  time  ajjpointed  for  hearing  the  charge  :  and  if, 
after  the  commission  of  the  oflfence  has  been  proved,  the  said  em])loyer 
proves  to  the  satisfaction  of  the  court  that  he  has  used  due  diligence  to 
enforce  the  execution  of  the  Act,  and  that  the  said  other  person  has 
committed  the  offence  in  question  without  his  knowledge,  consent,  or 
connivance,  the  said  other  person  shall  be  summarily  convicted  of  such 
offence,  and  the  occupier  shall  be  exempt  from  any  fine. 

7.  All  offences  under  this  Act  shall  be  prosecuted,  and  all  fines  under 
this  Act  shall  be  recovered,  in  like  manner  as  offences  and  fines  are 
jirosecuted  and  recovered  under  the  Factory  and  Workshop  Act.  1878  (r), 
and  sections  eighty-eight,  eighty-nine,  ninety,  and  ninety-one  of  the 
said  Act,  and  so  much  of  section  ninety-two  thereof  as  relates  to  evidence 
respecting  the  age  of  any  person,  and  the  provisions  relating  to  the 
ai)plication  of  the  said  Act  to  Scotland  and  Ireland,  so  far  as  those 
provisions  are  applicable,  shall  have  effect  as  if  re-enacted  in  this  Act 
and  in  terms  made  applicable  thereto. 

8.  The  council  of  any  county  or  borough,  and  in  the  city  of  London 
tlie  common  council,  may  appoint  such  inspectors  as  they  may  think 
necessary  for  the  execution  of  this  Act  within  the  areas  of  their  respec- 
tive jurisdictions,  and  sections  sixty-eight  and  seventy  of  the  Factory 
and  Workshop  Act,  1878  («'),  shall  apply  in  the  case  of  any  such  inspector 
as  if  he  were  appointed  under  that  Act,  and  as  if  the  expression  work- 
shop as  used  in  those  sections  included  any  shop  within  the  meaning  of 
this  Act. 

The  powers  conferred  by  this  section  may  be  exercised  in  Ireland  by 
the  council  of  any  municipal  borough  and  by  the  commissioners  of  any 
town  or  township. 

9.  In  this  Act,  unless  the  context  otherwise  requires — 

"Shop  "means  retail  and  wholesale  shops,  markets,  stalls,  and  ware- 
houses in  which  assistants  are  employed  for  hire,  and  includes  licensed 
public-houses  and  refreshment  houses  of  any  kind  (.?•). 
"  Young  person '"  means  a  person  under  the  age  of  eighteen  years  : 
Other  words  and  expressions  have  the  same  meanings  respectively  as 
in  the  Factory  and  Workshop  Act,  1878. 

10.  Nothing  in  this  Act  shall  apply  to  a  shop  where  the  only  persons 
emitloyed  are  members  of  the  same  family,  dwelling  in  the  building  of 
which  the  shop  forms  part  or  to  which  the  shop  is  attached,  or  to 
members  of  the  employer's  family  so  dwelling,  or  to  any  person  wholly 
employed  as  a  domestic  servant  (//). 


I'ower  of 
occupier  to 
(;xi;nipt  himself 
from  fine  on 
conviction  of 
actual  offender. 


Summary 
proceeding 


Appointment 
of  inspectors. 


Interpretation. 


Exemption  of 
members  ot 
the  same 
family,  and 
servants. 


(f)  See  note  (i),  supra,  and  sects.  143  to  147  of  the  Factory  and  Workshop 
Act,  1901,  post,  p.  776. 

(«•)  See  note  (t),  .iitprn,  and  sects.  119  and  121  of  the  Factory  Act,  1901, 
post,  p   770. 

(j)  A  hotel  licensed  for  the  sale  of  intoxicating  liquors,  though  without  a 
bar  or  counter,  is  a  shop  within  this  detinition  :  Savoy  Hotel  Co.  v.  London 
Cowitij  Council,  (1900)  1  Q.  B.  66o.  For  the  purposes  of  sect.  4  a  stall  for 
the  sale  of  newspapers  at  a  railwav  station  consisting  of  a  board  laid  on  trestles 
is  not  a  "shop"  :   Smith  v.  Kyle,  (1902)  1  K.  B.  286. 

(y)  A  page  boy  in  a  hotel,  sleeping  on  the  premises,  principally  employed 
as  a  messenger,  hut  partly  also  in  dusting  reception  rooms,  held  not  to  be 
within  this  exception :  Savoi/  Hotel  Co.  v.  London  County  Council,  (1900)  1 
Q.  B.  665. 
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Short  titles. 
S.iltiries  and 


Definitions. 


•nil-:    SIKH'    llol'lJS    ACT,    is;i;{. 

.'»(".  &  r»7  Vict,  r,  I'.T. 

An  Art  to  amond  ihr  Shop  Hours  Art,  ISHi*. 

>Mst  December,  1893.] 

He  it  t>nncte*l.  Ace,  as  follows  : 

1.  This  Act  may  Ix'  citiil  as  the  Simp  Hmii-s  Aot.  IH'.tS,  ami  this  Act 
ami  the  Shop  Hours  Act.  IS't'i,  may  bo  cited  toj^'thor  as  the  Shop  Hours 
Acts.  IS'.l-J  ami  ISKS. 

2. — (1.)  Any  salaries  payable  or  otiier  expenses  incurre<l  by  the  council 
of  a  county  or  a  lK»rouj,'ii  for  the  purposes  of  the  Shop  Hours  A<t.  1S'.»2. 
shall  l>e  defrayed  by  the  council  of  a  county  out  of  the  county  fund,  and 
by  the  council  of  a  Ix^roujjh  out  of  I  lie  borouLrh  fuii«l  or  Ixirouirh  rate. 

(2.)  In  Ireland,  such  salaries  ami  expenses  shall  be  defrayed,  if  payable 
or  incurrctl  by  the  council  of  a  municipal  bomu^'h  out  of  the  Ix^rouph 
fund  or  l)orou}rh  nite.  and.  if  payable  or  incurred  by  the  commissionei-s 
of  a  town  or  township,  out  of  any  rate  leviable  by  them  as  such 
commissioners  throuphout  tiie  whole  of  their  district. 

3.  In  the  application  to  Scotland  of  the  Shop  Hours  Act,  1892,  and  of 
this  Act.— 

The  expression  ''  council  of  a  county  or  a  borouph  "  means  the  county 
council  of  a  county  and  the  commissioners  of  police  of  burjihs  in 
which  there  are  such  commissioners,  and  in  burtrhs  in  which 
there  are  no  such  commissioners  the  town  council. 
The  expressions  "county  fund  '  shall  mean  the  frencral  purposes  rate, 
and  '•  Ixiroutrh  fumi  or  Ijoroujjh  rate  "shall  mean,  in  burghs  in 
which  there  are  commissioners  of  police,  the  police  a-ssessment, 
or  in  their  option  the  public  healtli  assessment  ;  and  in  burphs 
in  which  tliere  are  no  such  commissioners  any  assessment  levic<l 
by  the  town  council. 


Xotirc  t<i 
Hoard  of 
Trad*'  of 
niridt-ntH  in 
r»rt«in  pm- 
pIojTncnt*. 


XOTICK   OF    .VCriDHXTS    ACT,    1h;»4. 

:»7  iV:    ."iS  Vict.  r.  I'S. 

An  Acf  fur  /trnridi/n/  fur  iinfirt'  of  and  im/uirt/  into  Arrid/'nfs 
orrurrintj  in  rrrtaln  Kttijtloi/nn'nh  ami  Indm^frifs. 

[20tli  July,  IH'.IJ.] 

He  it  enacte<I.  \.v..,  a-s  follows  : 

1.— (1.)  Where  there  occui-s  in  any  employment  to  which  this  section 
applies  any  accident  which  causes  to  any  pei'soii  employc<l  tiiercin  cither 
loss  of  life  or  such  iMMJily  injury  iis  to  i)revent  him  on  any  <me  of  the 
tiirec  working  "lays  next  after  the  cK-currence  of  the  accident  from  IjcinR 
employed  for  tlvc  houi-s  on  his  ordinary  work,  liis  rmploycr  shall,  a-s  soon 
ai  |M>ssible  and.  in  <-as4_'  of  :in  a<'cideiit  n<it  rc-'iilliiis  in  death,  not  later 
th.'in  six  days  after  the  o<-currence  of  thi'  accident,  send  to  the  Board  of 
Tra4le  notice  in  writing  of  <he  accident,  specifying  the  time  and  place  of 
ilM  (M'currcncc,  its  probable  cause,  the  name  ami  residence  of  any  person 
kille<l  or  injured,  the  work  on  which  any  such  persim  was  employed  at 
the  time  of  the  accident,  and,  in  the  case  of  an  injury,  the  nature  of  the 
injury. 

(2,)  If  any  person  wilfully  makes  default  in  complying  with  the  require- 
ments of  this  section  he  shall  1k«  liable  on  summary  conviction  to  a  fine 
not  exceeding  forty  shillings. 
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(3.)  For  the  purpose  of  this  section  the  expression  "workinj,'  day" 
shall  mean  a  day  on  which  the  person  injured  would,  but  for  the  injury, 
be  employed  in  his  ordinary  work. 

2. — (1.)  Section  one  of  this  Act  sliall  apitly  to  the  employments 
specified  in  the  schedule  to  this  Act. 

(2.)  If  the  Board  of  Trade  are  of  opinion  that  any  other  employment 
in  which  twenty  persons  or  more,  not  being  domestic  servants,  are  cm- 
l)loycd  by  the  same  employer,  is  specially  danererous  to  life  or  limb,  the 
Board  may,  by  order,  direct  that  section  one  of  this  Act  shall  apply  to 
that  employment,  and  thereu]ion,  while  the  order  is  in  force,  that  section 
shall  apply  accordingly. 

(3.)  The  Board  of  Trade  may,  by  ordei-,  revoke  or  modify  any  order 
made  under  the  foregoing  powers,  and  modify  or  limit  the  application  of 
section  one  of  this  Act  to  the  employments  specified  in  the  schedule  to 
this  Act. 

(4.)  The  Board  of  Trade  may  also,  by  order,  require  any  further 
particulars  to  be  specified  in  the  notice  to  be  sent  in  pursuance  of  section 
one  of  this  Act. 

(5.)  Every  order  made  under  this  section  shall  be  notified  in  the 
London  Gazette  and  in  such  other  manner  as  may  appear  to  the  Board 
of  Trade  sufficient  for  giving  publicity  thereto,  and  shall  be  laid  before 
both  Houses  of  Parliament  as  soon  as  may  be  after  it  is  made. 

3.  Where  it  appears  to  the  Board  of  Trade  that  any  accident  involving 
loss  of  life  or  bodily  injury  is  of  sufficient  importance  to  require  a  formal 
investigation  of  the  accident,  and  of  its  causes  and  circumstances,  the 
Board  may  by  order  direct  such  investigation  to  be  held,  and  with  respect 
to  any  such  investigation  the  following  provisions  shall  have  effect  : — 
(1.)  The  Board  may  appoint  a  competent  person  to  hold  the  investiga- 
tion, and  may  appoint  any  person  possessing  legal,  medical,  or 
special  knowledge  to  act  as  assessor  in  holding  the  investigation, 
and  may  assign  to  any  such  person  such  remuneration  as  the 
Board,  with  the  approval  of  the  Treasury,  determine  : 
(2.)  The  person  appointed  to  hold  the  investigation  (herein-after  called 
the  court)  shall  hold  the  same  in  open  court  in  such  manner  and 
under  such  conditions  as  the  court  may  think  most  effectual  for 
ascertaining  the  causes  and  circumstances  of  the  accident,  and 
enabling  the  court  to  make  the  report  in  this  section  mentioned  : 
(3.)  The  court  shall  have  for  the  purpose  of  the  investigation  all  the 
powers  of  a  court  of  summary  jurisdiction  when  acting  as  a 
court  in  the  exercise  of  its  ordinary  jurisdiction,  and  all  the 
powers   of   an   inspector  under  the  Railway  Regulation  Acts, 
1840  to  1889,  and  in  addition  the  following  powers  ;  namely — 

(a)  Power  to  enter  and  inspect,  or  to  authorise  any  person  to 

enter  and  inspect,  any  place  or  building  the  entry  or 
inspection  whereof  appears  to  the  court  requisite  for 
the  said  purpose  i 

(b)  Power,  by  summons  signed  by  the  court,  to  require  the 

attendance  of  all  such  persons  as  it  thinks  fit  to  call 
before  it  and  examine  for  the  said  purpose,  and  for  that 
purpose  to  require  answers  or  returns  to  such  inquiries 
as  it  thinks  fit  to  make  ; 

(c)  Power  to  rcrjuire  the  production  of  all  books,  papers,  and 

documents  which  it  considers  important  for  the  said 
purpose ; 

(d)  Power   to   administer  an   oath   and   require  any  person 

examined  to  make  and  sign  a  declaration  of  the  truth 

of  the  statements  made  by  him  in  his  examination  : 

(4.)  Every  person  attending  as  a  witness  before  the  court,  and  not 

being  the  employer  of  the  person  killed  or  injured,  or  in  the 

employment  of  that  emploj^er,  shall  be  allowed  such  expenses  as 

would  be  allowed  to  a  witness  attending  before  a  court  of  record, 


Application  of 
provisions  as 
to  notice. 


Power  to 
hold  formal 
investigation 
in  case  of 
serious 
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Short  title. 


anil  in  c.ise  of  tlispute  as  to  the  amount  to  be  allowed  the  same 
sliall  l>e  referred  bv  the  eourt  to  a  master  of  the  Supreme  Court, 
who  on  request  signetl  by  the  eourt  shall  ascertain  and  eertify 
the  proper  amount  of  the  ex|)enses  : 

(.").)  The  court  holdin.u'  an  investi>;ation  under  this  section  shall  make  a 
report  to  the  Moard  of  Trade,  statin.i:  the  causes  of  tlie  accident 
and  its  eireumstances.  and  adding  any  observations  which  the 
court  thinks  rijjht  to  make,  and  tiie  Hoard  may  cau.se  any  such 
ix>port  to  Ik-  made  public  in  such  manner  as  the  Board  think 
tit  : 

(<■».)  The  court  may  order  any  costs  ami  e.\i)enscs  incurred  in  an<i  alnnit 
an  invest itrat ion  under  this  section  ( including,' any  remuneiation 
payable  to  any  pei>on  a|)pointe«l  to  holil  tlie  investifjation  or  to 
act  as  assessor)  to  be  paid  liy  any  person  summoned  before  it,  if 
it  finds  that  the  aeeident  was  due  to  tlic  act  or  default  or  nej^li- 
<,'ence  of  that  person  :  and  any  such  order  shall,  on  the  api)lica- 
tion  of  any  person  entitleil  to  the  benefit  thereof,  be  enforced  by 
any  court  of  summary  juristliction  as  if  the  costs  and  e.xjjcnses 
were  a  i)enalty  imi>o.se<l  by  the  court  :  but  subject  to  any 
such  orcicr  such  costs  and  expenses  shall  Ix-  deemed  to  be 
part  of  the  expenses  of  the  Board  of  Trade  in  the  execution 
of  this  Act  : 

(7.)  If  any  person  without  reasonable  excuse  (proof  whereof  shall  lie 
on  him)  either  fails,  after  havintr  had  the  expenses  (if  any)  to 
which  he  is  entitled  tendered  to  him.  to  comj)ly  with  any 
summons  or  rei|Uisition  of  a  court  holding  ati  investij^ition  under 
this  section,  or  jtrevents  or  impedes  the  court  in  the  execution  of 
its  duty,  he  shall  for  every  such  offence  be  liable,  on  summary 
conviction,  to  a  fine  not  exceeding  ten  pounils.  and  in  the  ca.se 
of  a  failure  to  comply  with  a  reiiuisition  for  making  any  return 
or  j)roducing  any  document  shall  be  liable,  on  summary  con- 
viction, to  a  tine  not  exceeding  ten  pounds  for  every  day  that 
such  failure  continues. 

4.  The  expenses  of  the  Hoard  of  Trade  in  the  execution  of  this  Act 
shall  be  defrayed  out  of  moneys  to  be  provided  by  Parliament. 

6.  This  Act  shall  apply  in  the  case  of  accidents  occurring  to  persons 
cm|)loyed  by  a  department  of  the  (lovernment,  and  in  such  cases  the 
notice  to  be  given  by  the  employer  shall  be  given  by  such  person  as  the 
department  by  general  rule  ilirect. 

6.  Nothing  in  this  Act  shall  apply  to  any  employment  which  is  for  the 
time  being  regulateil  by  any  .\ct  of  Parliament  administerc<l  by  the 
Secretary  of  State  or  by  insi)eCtors  appointed  by  him,  or  shall  require 
notice  to  l)e  given  of  any  accident  of  wliich  notice  is  required  by  any 
other  Act  to  lj«?  given  to  the  Hoanl  i>f  Trade. 

7.  In  the  application  of  this  Act  to  Scotland — 

The   expression    "court    of    suminarv   jurisdiction"    shall    mean    the 

sheriff : 
The  expreasion  "nia.'^terof  the  Supreme  Court"  shall  mean  the  auditor 

of  the  Court  of  Session. 
F^very  order  nunlc  under  this  Act  and  recjuircfl  to  Ix;  notified  in  the 
T,ondon    Oazettc.    shall,   if    it    relates   to   Seotlaiul,    be   nofifietl    in    the 
Kdinbnrgh  (Jazctte. 

8.  in  the  application  of  this  Act  to  Ireland  the  exiucs.sion  "  master 
of  the  Su|>ieinc  Court "  shall  mean  a  taxing  master  of  the  Supreme 
Court. 

Kvery  order  made  under  this  Act  ami  required  to  be  notified  in  the 
London  (Jazette,  shall,  if  it  relates  to  Ireland,  be  notified  in  the  Dublin 
(lazette. 

9.  This  Ai't  mav  be  cited  :us  the  Notice  of  Acci<lents  Act.  IHIM. 
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1  (r).  Construction,  use,  working,  or  repair  of  anj'  railway,  tramroad, 
tramway,  [gaswork,]  canal,  bridge,  tunnel,  [harbour,  dock,  port,  pier. 
([uay,J  or  other  work  authorised  by  any  local  or  personal  Act  of 
Parliament. 

[Parar/rajjlt  2  w/ts  i-epenled  iy  the  Fartortj  and  Worhshop  Act,  189.5.] 

3.  Use  or  working  of  any  traction  engine  or  other  engiiie  or  machine 
worked  by  steam  in  the  open  air. 


THE    PREVENTION    OF    CRUELTY    TO    CHILDREN 
ACT,   18'J4. 

57  &  58  Vict.  c.  41. 

An  Ad   to   consolidate  the  Acts  relating  to  the  Prevention  of 
Crueltij  to,  and  Protection  of,  Cliitdren. 

[17th  August,  18'J4.] 
Be  it  enacted,  <Scc.  as  follows  : — 

Cruelty  to   Children. 

1. — (L)  If   any  person   over  the  age  of  sixteen  years  who  has  the    Punishment 
custody,  charge,  or  care  of  any  child  irnder  the  age  of  sixteen  years,    for  cruelty  to 
wilfully  assaults,  ill-treats,  neglects  (a),  abandons,  or  exposes  such  child,    childi-en. ' 
or  causes  or  procures  such  child  to  be  assaulted,  ill-treated,  neglected, 
abandoned,  or  exposed  in  a  manner  likely  to  cause  such  child  unnecessary 
suffering,  or  injury  to  its  health  (including  injur}^  to  or  loss  of  sight,  or 
hearing,  or  limb,  or  organ  of  the  body,  and  any  mental  derangement), 
that  person  shall  be  guilty  of  a  misdemeanor ;  and 

(a)  on  conviction  on  indictment,  shall  be  liable,  at  the  discretion  of 

the  court,  to  a  fine  not  exceeding  one  hundred  pounds,  or  alter- 
natively, or  in  default  of  payment  of  such  fine,  or  in  addition 
thereto,  to  imprisonment,  with  or  without  hard  labour,  for  any 
term  not  exceeding  two  years  ;  and 

(b)  on  summary  conviction  shall  be  liable,  at  the  discretion  of  the 

court,  to   a   fine   not   e.xceeding  twenty-five  pounds,  or  alter- 
natively, or  in  default  of  payment  of  such  fine,  or  in  addition 
thereto,  to  imprisonment,  with  or  without  hard  labour  for  any 
term  not  exceeding  six  months. 
(2.)  A  person  may  be  convicted  of  an  offence  under  this  section  either 

on  indictment  or  by  a  court  of  summary  jurisdiction  notwithstanding  the 

death  of  the  child  in  respect  of  whom  the  offence  is  committed. 

(8.)  If   it  is  proved  that  a  person   indicted  under  this  section  was 

interested  in  any  sum  of  money  accruable  or  payable  in  the  event  of  the 

death  of   the  child,  and  hatl  knowledge  that  such  sum  of  money  was 

accruing  or  becoming  payable,  the  court,  in  its  discretion,  may 

(a)  increase  the  amount  of  the  fine  under  this  section  so  that  the  fine 

does  not  exceed  two  hundred  pounds  ;  or 

(b)  in  lieu  of  awarding  any  other  penalty  under  this  section,  sentence 

the  person  indicted  to  penal  servitude  for  any  term  not  exceeding 
five  years, 

{z)  The  words  in  brackets  were  repealed  by  the  Factory  and  "NVorkshop  .let, 
1895  (58  &  59  Vict.  c.  37). 

{a)  A  member  of  a  sect  called  the  "Peculiar  People"  was  convicted 
under  this  section,  where  he  had  deliberately  abstained  on  religious  grounds 
from  providing  medical  aid  and  medicine  for  his  child  whom  he  knew  to  be 
dangerously  ill:  li.  v.  ^niwr,  (1899)  1  Q.  B.  283. 

-M.S.  41 
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(4.")  A  i)ors«tii  shall  l>o  (IoimikhI  to  be  intercstcil  in  n  sum  of  money 
uniler  this  st'ft ion  if  ho  hn-s  any  share  in  or  any  benefit  from  the  pay- 
ment of  that  money,  thou};h  he  is  not  a  person  to  whom  it  is  legally 
payable. 

(.'>.)  An  oflFenee  under  tliis  seetion  is  in  this  Aet  lefcrrcil  to  as  an 
offence  of  cruelty. 

UfntiiitioHji  I'll  Kniiiloymrnf  of  Children. 
Restrictions  2.  If  any  person— 

I'll  rmnlo\-Tnont        (a)  causes  or  j)rocures  any  child.  iRMnj;  a  lx\v  under  the  a^reof  fourteen 
ol  ihildrin.  years,  or  U-inj:  a  pirl  under  the  ajre  of  si.xteen  yeai-s.  or,  having 

the  cu8t«itiy.  charjre,  or  care  of  any  such  cliild.  allows  that  child, 
to  Ik.'  in  any  street,  premises,  or  place  for  the  jmrpose  of  Ix-ppinj; 
or  receivint:  alms,  or  of  inducing  the  givinj.;  of  alms,  whether 
under  the  pretence  of  sin^'ing,  playing,  i)erforniing,  offering 
anything  for  sale,  or  otherwise  ;  or 

(b)  causes  or  procures  any  child,  being  a  Ijoy  under  the  age  of  fourteen 

years,  or  Ix'ing  a  girl  untler  the  age  of  sixteen  years,  or,  having 
the  custo<ly.  charge,  or  care  of  any  such  child,  allows  that  chihl, 
t<i  Ik;  in  any  street,  or  in  any  premises  licensed  for  the  sale  of 
any  intoxicating  liijuor.  other  than  premises  licenseil  according 
to  law  for  public  ciitertaininenfs.  for  the  purpose  of  singing, 
jilaying,  or  performing  for  profit,  or  offering  anything  for  sale, 
between  nine  p.m.  and  six  a.m. ;  or 

(c)  causes  or  jirocures  any  child  under  the  age  of  eleven  years,  or, 

having  the  custo<ly,  charge,  or  care  of  any  such  child,  allows 
that  child,  to  be  at  any  time  in  any  street,  or  in  any  premises 
licensed  for  the  sale  of  any  intoxicating  liipior.  or  in  premises 
licensetl  according  to  law  for  public  entertainments,  or  in  any 
circus  or  other  jdace  of  public  amusement  to  which  the  public 
are  admitte<l  by  payment,  for  the  pur])Ose  of  singing,  playing,  or 
jierforming  for  profit,  or  offering  anything  for  sale  ;  or 

(d)  causes  or  prtK-ures  any  child  under  the  age  of  sixteen  years,  or, 

having  the  cust<Kly,  charge,  or  care  of  any  such  chiUl,  allows 

that  child  to  l)e  in  any  i)lace  for  the  purjuiseof  Inking  trained 

as  an  acrobat,  contortionist,  or  circus   performer,  or  of  l)eing 

trained  for  any  exhibition  or  perfornumce  which  in  its  nature  is 

tiangerous, 

that  person  shall,  (m  summary  conviction,  be  liable,  at  the  discretion  of 

the  court,  tti  a  fine  not  exceeding  twenty-five  pounds,  or  alternatively,  or 

in  default  of  ])ayment  of  such  fine,  or  in  addition  thereto,  to  imprisonment, 

with  or  without  hanl  labour,  for  any  term  not  cxcee<iing  three  months. 

I'rfivided  that — 

(i.)  This  sci'tion  shall  not  apply  in  the  case  of  any  occasional  sale  or 
entertainment  tlie  net  pr<MMcds  of  which  arc  wholly  applic<l  for 
the  iHinelit  of  any  schi>ol  or  to  any  charitable  object,  if  such  sale 
or  entertainment  is  held  elsewhere  than  in  |)remiscs  which  are 
licensetl  for  the  s;ile  of  any  intoxicating  liipior  but  not  licensed 
a<"<'ording  to  law  for  pid)lic  entertainments,  or  if,  in  the  case 
of  n  HJile  or  entertaiiimeiit  held  in  any  siu-h  premises  a.s  afore- 
said, a  special  exemption  from  the  provisions  of  this  section  has 
U-cn  granted  in  writing  under  the  hanils  of  two  justices  of  the 
peace  ;  and 

(ii.)  Any  local  authority  may,  if  they  think  it  necess;»ry  or  desirable  so 
to  do.  from  time  to  titne  by  bye-law  exfi-nd  or  n-strict  the  hours 
mentioned  in  paiagniph  (b)  of  this  section,  either  on  every  day 
or  on  any  specified  day  or  days  of  the  week,  and  either  as  to  the 
whole  of  their  district  or  .-is  to  any  specified  area  tlierciu  ;  anrl 

(iii.)  raragraphs  (e)  and  (d)  of  this  section  shall  not  apply  in  any 
case  in  rc»tpet>t  of  which  a  licence  granteil  under  this  Act  is  in 
force,  so  fnr  om  that  licence  extends  ;  and 
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(iv.)  riuagrapli  (d)  of  this  section  shall  not  apply  in  the  case  of  a 
]ic!is()n  who  Is  the  parent  or  legal  guardian  of  a  child,  and 
liiniself  trains  the  child. 

3. — (1.)  A  i)etty  sessional  court,  or  in  Scotland  the  School  Board,  may, 
notwithstanding  anything  in  this  Act,  grant  a  licence  for  such  time  and 
during  such  hours  of  the  daj',  and  subject  to  such  restrictions  and 
conditions  as  the  court  or  board  think  fit,  for  any  child  exceeding  seven 
years  of  age, — 

(a)  to  take  part  in  any  entertainment  or  series  of  entertainments  to 
take  place  in  ))remises  licensed  according  to  law  for  public 
entertainments,  or  in  any  circus  or  other  place  of  puljlic  amuse- 
ment as  aforesaid  ;  or 

(1))  to  Ije  trained  as  aforesaid  ;  or 

(c)  for  both  purposes  ; 
if  satisfied  of  the  fitness  of  the  child  for  the  purpose,  and  if  it  is  shown  to 
their  satisfaction  that  proper  provision  has  been  made  to  secure  the 
health  aiid  kind  treatment  of  the  children  taking  part  in  the  entertain- 
ment or  series  of  entertainments  or  being  trained  as  aforesaid,  and  the 
court  or  board  may,  upon  sufficient  cause,  vary,  add  to,  or  rescind  any 
such  licence. 

And  such  licence  shall  be  sufficient  protection  to  all  persons  acting 
under  or  in  accordance  with  the  same. 

(2.)  A  Secretary  of  State  may  assign  to  any  inspector  appointed  under 
section  sixty-seven  of  the  Factory  and  Workshop  Act.  1878  [mi),  specially 
and  in  addition  to  any  other  usual  duties,  the  duty  of  seeing  whether  the 
restrictions  and  conditions  of  any  licence  under  this  section  are  duly 
complied  with,  and  anj'  such  insjjector  shall  have  the  same  power  to 
enter,  inspect,  and  examine  any  place  of  public  entertainment  at  which 
the  employment  of  a  child  is  for  the  time  being  licensed  under  this  section 
as  an  inspector  has  to  enter,  inspect,  and  examine  a  factory  or  workshop 
under  section  sixty-eight  of  the  same  Act. 

(3.)  Where  any  person  applies  for  a  licence  under  this  section  he 
shall,  at  least  seven  days  before  making  the  application,  give  notice 
thereof  to  the  chief  officer  of  police  for  the  district  in  which  the  licence 
is  to  take  effect,  and  that  officer  may  appear  or  instruct  some  person  to 
appear  before  the  authority  hearing  the  application,  and  show  cause  why 
the  licence  should  not  be  granted,  and  the  authority  to  whom  the 
application  is  made  shall  not  gi-ant  the  same  unless  they  are  satisfied 
that  notice  has  been  properly  so  given. 

(4.)  Where  a  licence  is  granted  under  this  section  to  any  person,  that 
person  shall,  not  less  than  ten  days  after  the  granting  of  the  licence, 
cause  a  copy  thereof  to  be  sent  to  the  inspector  of  factories  and  work- 
shops acting  for  the  district  in  which  the  licence  is  to  take  effect,  and  if 
lie  fails  to  cause  such  copy  to  be  sent,  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  five  pounds. 

(o.)  Nothing  in  this  or  in  the  last  preceding  section  shall  affect  the 
provisions  of  the  Elementary  Education  Act,  1876,  or  the  Education 
(Scotland)  Act,  1878. 

Arrest  of  Offender  and  Provin'nnifor  Safefij  of  Children. 

4. — (1.)  Anj-  constable  maj'  take  into  custody,  without  warrant,  any 
person — 

(a)  who  within  view  of  such  constable  commits  an  offence  under  this 

Act,  or  any  of  the  offences  mentioned  in  the  schedule  to  this 
Act.  where  the  name  and  residence  of  such  person  are  un- 
known to  such  constable  and  cannot  be  ascertained  by  such 
constable  :  or 

(b)  who  has  committed  or  who  he  has  reason  to  believe  has  committed 

any  offence  of  cruelty  within  the  meaning  of  this  Act,  or  any  of 

{aa)  See  now  sect.  118  of  the  Factory  and  Workshop  Act,  1901, />o«<,  p.  769. 
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the  oflfcnccs  tnentioiic«l  in  the  sohctlulo  to  this  Act.  if  he  has 

rcnsoimblo  jjround  for  iK-lieviiifi  that  such  person  will  abscond, 

or  if  tlio  naino  aiul  adiln-ss  of  such  person  are  unknown  to  ami 

cnni\ot  Im.'  a-scfrtainisi  l>y  tiie  ronstahle. 

(2.)  Whei-e   n  constable  arrests   any   pewon   without    a    warrant    in 

pui-suaiuv  of  tliis  section,  tlie  inspector  »)r  constable  in  charjje  of  the 

••station  to  which  such  person  is  conveye<l  shall,  unless  in  his  belief  the 

release  of  such  person  on  l»ail  wouM  tend  to  defeat  the  ends  of  justice,  or 

to   cause    injury  or   dantrer   to  the    child  a;:ainst   whom    the  offence  is 

allejre*!    to  have   l»een    couiniittcil.   release   the  person    arrested  on    his 

enterinj:  into  such  a  recoKiiisance.  with  or  without   sureties,  a»  may  in 

his  jud>.'ment  be  require<l  to  secure  the  attendance  of  such  person  upon 

the  hearinj;  of  the  charj,je. 

Dptention  of  5. — (1.)  A  constable  may  take  to  a  place  of  safety  any  child  in  respect 

child  in  place      of  wlioui  an  offence  under  paraj;raph  (a)  of  section  two  of  this  Act  has 

<>!  safetj'.  bei'n  coMiniifted,  or  in  respect  of  whom  an  offence  of  cruelty  witliin  the 

meainn^r  of  this  Act.  or  any  of  the  offences  mentioned  in  the  schedule  to 

this  .\ct  hius  been,  or  there  is  reason  to  believe  has  been,  committal. 

(2.)  A  child  so  taken  to  a  place  of  safety,  and  also  any  child  under  the 
aire  of  sixteen  yeai-s  who  seeks  refu{;c  in  a  place  of  safety,  may  there  be 
detaineil  until  it  can  be  brouu'ht  before  a  court  of  summary  jurisdiction, 
and  that  court  may  nuikc  such  order  as  is  mentiontHl  in  the  next 
following;  sub-section,  or  may  cause  the  child  to  be  dealt  with  as  cir- 
cumstances may  admit  and  rc'iuire  until  the  char;.'e  made  apiinst  any 
persf)n  in  respect  of  any  offence  as  aforcsaitl  with  regard  to  the  child  has 
l>een  determine*!  by  the  committal  for  trial,  or  conviction,  or  jlischargc 
of  such  person. 

(S.)  Where  it  appeal's  to  a  court  of  summary  jurisdiction  or  anj'  justice 
that  an  offence  of  cruelty  within  the  meaning  of  this  Act  or  any  of  the 
offences  mentioned  in  the  schedule  to  this  Act  has  been  committed  in  the 
case  of  any  child  that  is  brought  before  such  court  oi-  justice,  and  that 
the  health  or  safety  of  the  cliild  will  \k'  endangered  uidess  an  order 
is  m.nde  uiuler  tliis  sub-section,  the  court  or  justice  may.  without 
prejudice  to  any  other  power  under  this  Act.  make  such  onler  a.s  cir- 
cumstances re(piire  for  the  care  and  detention  of  the  child  until  a 
niisonable  time  has  elapseil  for  a  charge  to  l>c  made  agjiinst  some  person 
for  having  committal  the  offence,  antl.  if  a  charge  is  made  ag:iinst  any 
person  within  that  time,  until  the  charge  has  been  determincHl  by  the 
committal  for  trial  or  conviction  or  discharge  of  that  pci^son,  and  any 
sueii  onler  m.iy  be  carried  out  notwithstanding  that  any  pci"son  claims 
the  custtMly  of  the  child. 

(4.)  Hoards  of  gtiaidians,  and,  in  .Scotland,  pariK'hial  l)oards,  shall 
provide  for  the  reception  of  children  brougiit  to  a  workhouse  in  pursuance 
of  this  Act.  and  where  the  place  of  .safety  to  which  a  constable  takes  a 
child  is  a  workhouse,  the  nmster  shall  receive  the  child  into  the  work- 
liouH*'  if  tlu-re  is  suitable  aceomnKMljition  therein  for  tlie  8;ime,  and  shall 
detain  the  child  until  the  case  is  ikti'iiniiu-d,  and  any  expenses  incurriil 
in  rc»i)c<t  of  the  child  shall  be  deemed  to  be  expenses  incurrctl  in  the 
n^lief  of  the  poor. 
Disposal  of  8. — (1.)  Whi-re  n  person  having  the  cu.sto<ly,  charge,  or  care  of  a  child 

child  by  order     under  the  age  of  sixteen  years  ho-s  been — 

of  court.  ('0  Cf>nvii'te<l  of   committing  in   respect   of  such   child  an  offence  of 

cnu'lty  within  the  meaning  of  this  Act,  or  iuiy  of  the  offences 
mentioned  in  the  schedule  to  this  Act;  or 

!b)  committi-il  for  trial  for  any  sueh  offence  ;  or 
c)  Ixtund  over  to  keep  the  peace  towards  such  child, 
by  any  court,  that  court  either  at  the  time  when  the  jicrson  is  so  con- 
victe<l,  committi-*!  for  trial,  or  Ixiund  over,  and  without  requiring  any 
new  prfK-ccdings  to  be  instittited  for  the  pur]ioHc.  or  at  any  other  time, 
and  also  any  petty  wssional  comt  Ix-forc  which  any  person  may  bring 
the  case,  nuiy,  if  sntistle<l  on  iinjuir)'  that  it  is  cxi>cdicnt  so  to  ileal  witli 


THE    PREVENTION    OF    CRUELTY   TO    CHILDREN    ACT,  1894. 


645 


the  chil<l,  order  that  tlie  cliikl  be  taken  out  of  the  custody  of  the  person 
so  convicted,  committed  for  trial,  or  bound  ovei',  and  be  committed  to 
the  custody  of  a  relation  of  the  child,  or  sonu;  other  tit  person  named  by 
the  court  (such  relation  or  other  jjcrson  being  willing  to  undertake  such 
custody),  until  it  attains  the  age  of  sixteen  years,  or  for  any  shorter 
period,  and  may  of  its  own  motion  or  on  the  application  of  any  person 
from  time  to  time  by  order  renew,  vary,  and  revoke  any  such  order;  but 
no  order  shall  be  made  under  this  section  unless  a  parent  of  the  child  has 
been  convicted  of  or  committed  for  trial  for  the  offence,  or  is  under 
committal  for  trial  for  having  been  or  has  been  j)rovcd  to  have  been 
party  or  privy  to  the  oflEence,  or  has  been  bound  over  to  keep  the  peace 
towards  such  child. 

(2.)  Every  order  under  this  section  shall  be  in  writing,  and  any  such 
order  may  be  made  by  the  court  in  the  absence  of  the  child  ;  and  the 
consent  of  any  person  to  undertake  the  custody  of  a  child  in  pursuance 
of  any  such  order  shall  be  proved  in  such  manner  as  the  court  may  think 
sufticient  to  bind  him. 

(3.)  Where  an  order  is  made  under  this  section  in  respect  of  a  person 
who  has  been  committed  for  trial,  then  if  that  person  is  acquitted  of  the 
charge,  or  if  the  charge  is  dismissed  for  want  of  prosecution,  the  order 
shall  forthwith  be  void  except  with  regard  to  anything  that  may  have 
been  lawfully  done  untler  it. 

(4.)  A  Secretary  of  State  in  England,  and  in  Scotland  the  Secretary 
for  Scotland,  and  in  Ireland  the  Lord  Lieutenant  of  Ireland,  may  at  any 
time  in  his  discretion  discharge  a  child  from  the  custody  of  any  person 
to  whose  custody  it  is  connnitted  in  jiursuance  of  this  section,  either 
absolutely  or  on  such  conditions  as  such  Secretary  of  State,  Secretary,  or 
Lord  Lieutenant,  approves,  and  may,  if  he  thinks  fit,  make  rules  in 
relation  to  children  so  committed  to  the  custody  of  any  person,  and  to 
the  duties  of  such  persons  with  resjiect  to  such  children. 

(5.)  A  Secretary  of  State,  in  any  case  where  it  appears  to  him  to  be 
for  the  benefit  of  a  child  who  has  been  committed  to  the  custody  of  any 
person  in  pursuance  of  this  section,  may  empower  such  person  to  procure 
the  emigration  of  the  child,  but,  except  with  such  authority,  no  person  to 
whose  custody  a  child  is  so  committed  shall  procure  its  emigi-ation. 

7. — (1.)  Any  person  to  whose  custody  a  child  is  committed  under  this 
Act  shall,  whilst  the  order  is  in  force,  have  the  like  control  over  the  child 
as  if  he  were  its  parent,  and  shall  be  responsible  for  its  maintenance,  and 
the  child  shall  continue  in  the  custodj'  of  such  person,  notwithstanding 
that  it  is  claimed  by  its  parent. 

(2.)  Any  court  having  power  so  to  commit  a  child  shall  have  power 
to  make  the  like  orders  on  the  parent  of  the  child  to  contribute  to  its 
maintenance  during  such  period  as  aforesaid  as  if  the  child  were 
detained  under  the  Industrial  Schools  Acts,  but  the  limit  on  the  amount 
of  the  weekly  sum  which  the  parent  of  a  child  maybe  required,  under 
this  section,  to  contribute  to  its  maintenance  shall  be  one  pound  a  week 
instead  of  ihe  limit  fixed  by  the  Industrial  School  Acts. 

(8.)  Any  such  order  may  be  made  on  the  complaint  or  application  of 
the  person  to  whose  custody  the  child  is  for  the  time  being  committed, 
and  either  at  the  time  when  the  order  for  the  child's  connnittal  to  custody 
is  made,  or  subsequently,  and  the  sum  contributed  by  the  parent  shall  be 
paid  to  such  person  as  the  cinirt  may  name,  and  be  applied  for  the 
maintenance  of  the  child. 

(4.)  If  a  per.son  fails  to  pay  any  sum  payable  b}-  him  in  pursuance  of 
any  such  order,  he  imny  be  dealt  with  in  like  manner  as  if  the  sum  were 
due  from  him  in  pursuance  of  an  order  under  the  Bastardy  Law 
An\endnient  Act,  1872,  or  in  Scotland  were  a  sum  decerned  for 
aliment,  or  in  Ireland  were  a  sum  ordered  to  be  jiaid  by  him  under 
the  Sunnnary  Jurisdiction  (Ireland)  Acts. 

(.").)  Where  an  order  under  this  Act  to  commit  a  child  to  the  custody 
of  some  relation  or  other  person  is  made  in  respect  of  a  person  who  has 


Maintenance 
of  child  when 
committed  to 
custody  of  any 
person  under 
order  ot  court. 


35  &  36  Vict. 
0.65. 


()40 


57  &.  58  VuT.  c.    11. 


been  coinmittc*!  for  trial  for  an  offencf,  the  court  shall  not  have  power  to 

onlfr  tlu-  |ian.-nt  of  the  chiUl  to  contribute  to  its  maintenance  prior  to  the 

trial  of  tliaf  pei-son. 

Ueligious  8. — 0.)  In  tletcrniininjr  on  the  person  to  whose  custtMJy  the  eliihl  shall 

persuasion  U'  cnniinittetl  under  this  Act.  the  court  shall  endeavour  to  ascertain  the 

of  person  to        reliirious   persuasion  to  which  the  cliild  lx.'lonpi.  and  sliall.  if  possible, 

whom  child         select  a  pei>on  of  the  same  relif^ious  persuasion,  or  a  person  wiio  jiives 

ii  coinmittetl.      sucii  undcrtakinj;  lus  seems  to  the  court  sutlicient  that  tiie  child  sliall  be 

brouj;ht   \i|)  in  accordance  with   its  own  reli':ious  persuasion,  and  such 

relifjious  |»ei>uasion  sliall  W'  spwitiiil  in  the  order. 

(2.)  In  every  case  where  the  child  has  been  place<l  pui-suanf  to  any 
sudi  order  with  a  peison  who  is  not  of  the  same  relif^ious  persuasion  as 
that  to  which  the  child  l)elongs  or  who  has  not  t,'iven  such  undertakinj;; 
ns  aforesiid  the  court  shall,  on  the  application  of  any  person  in  that 
behalf,  and  on  its  a|)pearinj;  that  a  tit  person  who  is  of  the  same  reli^'ious 
persuasion  or  who  will  j,'ive  such  undertakinj^  as  aforesaid,  is  willing;  to 
undertake  the  custody,  make  an  order  to  secure  his  bcinj^  |)lace<l  witli  a 
pervin  who  cith<;r  is  of  the  sjinie  relij^ious  persuasion  or  gives  such  under- 
taking' as  aforesaid. 

(H.)  Where  a  child  has  Ix-fn  placed  with  a  pei-son  who  pives  such 
undertaking  as  aforesaid,  and  the  undertaking  is  not  oljserve<l.  the  child 
shall  Ik;  deeme<l  to  have  Iteen  placed  with  a  pei"son  not  of  the  .same 
religious  pei-suasion  as  that  to  which  the  child  belongs  hs  if  uo  such 
undertaking  had  been  given. 
Interdiiinge  of        9. — (1.)  Where  any  diild  under  the  age  of  sixteen  ycai-s  is  ))rought 

fHwers  under       Ucfon'  a  jietty  sessional  couit   under  circumstances  authorising  tlie  court 
ndustrial  to  deal  with  the  child  under  the  Industrial  Schinils  Acts,  the  court,  if  it 

Schools  .Vets        thinks  tit.   in  lieu  of  ordering  that  the  diihl  l>e  .sent   to  an  industrial 
and  this  Act.       s<'liool.  may  make  an  order  under  this  Act  for  the  committal  of  the  child 
to  the  cusIchIv  of  a  relation  or  pei-son  named  by  the  court. 

(2.)  Where  a  court  ordere  a  child  to  Ix;  sent  to  an  industrial  school, 
the  order  may.  at  the  discretion  of  the  court,  be  made  to  take  effect 
either  immediately  or  iit  any  later  time  s|)ecitie<l  therein,  regjird  being 
had  to  the  age  or  health  of  the  chihl  ;  and  if  the  order  is  not  nia<le  to 
take  effect  immeiliately,  or  if  at  the  time  specified  for  the  order  to  take 
effi'<-t  the  child  is  deemed  iintit  to  Ix;  sent  to  an  industrial  schiM)l.  the 
court  may  commit  the  child  to  the  custoily  of  a  relation  or  pei-son  named 
by  the  i-ourt,  as  i)rovided  by  this  Act,  until  the  time  .S4>  specified  or  the 
time  when  the  order  actually  takes  t-ffect. 
Warrant  to  10.— (I.)  If  it  apj)ears  to  any  stipendiary  magistrate  or  to  any  two 

search  for  and     justices  of  the  peace,  on  infonnalioii  nia<le  befoie  him  or  them  on  oath 
remove  a  I'.v  any  pei-snn  who,  in  the  opinioM  nf  the  magistrate  or  justices,  is  hniid 

child.  .'"/'•  acting  in  the  interests  of  a  child  umler  the  age  of  si.xtecn  years,  that 

there  is  reasonable  cause  to  suspect  that  such  a  child  luis  Ik'cii  or  is  lx;ing 
a.H.Hnulted,  ill-treated  or  neglect e<l  in  any  jilace  within  the  jurisdiction  of 
such  magistrate  or  justices  in  a  manner  likely  to  cause  the  chilil  unneccs- 
sarj*  suffering  or  to  be  injurious  to  its  health,  or  that  any  offence  men- 
tioned in  the  sclu-dule  to  this  Act  has  l>een  or  is  being  committed  in 
respect  of  such  a  chiltl,  such  magistrate  or  justices  niiiy  issue  a  w.-irrant 
authorising  any  person  named  therein  to  .search  for  such  child,  and  if 
it  is  foun<i  to  have  Ik-cii  or  to  be  lussaidted,  ill-treated,  or  iieglecte<l  in 
manner  aforesaid,  or  that  any  such  offence  as  aforesai<l  has  been  or  in 
l»eing  c«>nimifli'd  iti  n-spt-ct  of  the  child,  to  take  it  to  and  detain  it  in  a 
place  of  Hnfoty,  until  it  can  \n'  brought  Ixjfore  a  court  of  summary  juris- 
<li<tion,  or  autlu>rising  any  |>erson  to  remove  the  chihl  with  or  without 
search  to  a  place  of  safety  and  detain  it  there  until  it  can  be  brought 
iKifore  a  court  of  summnry  juris<liction  ;  and  the  court  lx.'fore  whom  the 
child  is  brought  may  cause  it  to  Iw  dealt  with  in  the  manner  provided 
by  section  five  of  fiiis  Act  : 
I'nivided  that — 
(a)  the  powers  hereinbefore  conferred  on   any   two  justices  may  be 
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exercised  by  any  one  justice,  if  upon  the  information  it  appears 
to  him  to  be  a  case  of  urj^^ency  ;  and 

(b)  in  the  case  of  Scotland  the  jurisdiction  hereby  conferred  C)n  a 
matristrate  or  two  justices  shall  be  exercised  only  by  a  sheriff  or 
sheriff  substitute. 

(2.)  Any  person  issuinjf  a  warrant  under  this  section  may  by  the  same 
warrant  cause  any  person  accused  of  any  offence  in  respect  of  the  child 
to  be  apprehended  and  brouj^ht  before  a  justice,  and  proceedings  to  be 
taken  for  punishing  such  peison  according  to  law. 

(8.)  Any  person  authorised  by  warrant  under  this  section  to  search  for 
any  child,  or  to  remove  any  child  with  or  without  search,  may  enter  (if 
need  be  by  force)  any  house,  building,  or  other  place  specified  in  the 
warrant,  and  may  remove  the  child  therefrom. 

(4.)  Everj'  warrant  issued  under  this  section  shall  be  addressed  to  and 
executed  by  some  superintendent,  inspector,  or  other  superior  officer  of 
police,  who  shall  be  accompanied  by  the  person  making  the  information, 
if  such  person  so  desire,  unless  the  persons  by  whom  the  warrant  is  issued 
otherwise  direct,  and  may  also,  if  the  persons  by  whom  the  warrant  is 
issued  so  direct,  be  accompanied  by  a  registered  medical  practitioner. 

(5.)  It  shall  not  be  necessary  in  any  information  or  warrant  under  this 
section  to  name  the  child. 

Power  a.s  to  Hahlfnal  Drnnliardii. 

11.  Where  it  apijears  to  the  court  by  or  before  which  any  person  is    Power  as  to 
convicted  of  the  offence  of  cruelty  within  the  meaning  of  this  Act,  or  of    habitual 
any  of  the  offences  mentioned  in   the  schedule  to   this  Act,  that  that    drunkards, 
person  is  a  parent  of  the  child  in  respect  of  whom  the  ofience  was  com- 
mitted, or  is  living  with  the  parent  of  the  child,  and  is  an  habitual 

drunkard  within  the  meaning  of  the  Inebriates  Acts,  1879  and  1888,  the    42  k  4-3  Yict. 
court,  in  lieu  of  sentencing  such  person  to  imprisonment,  may,  if  it  thinks    c.  19. 
fit,  make  an  order  for  his  detention  for  any  period  named  in  the  order    ,51  k  b'2  A'ict. 
not  exceeding  twelve  months  in  a  retreat  under  the  said  Acts,  the  licensee    c.  1 9. 
of  which  is  willing  to  receive  him,  anil  the  said  order  shall  have  the  like 
effect,  and  copies  thereof  shall  be  sent  to  the  local  authority  and  Secretary 
of  State  in  like  manner  as  if  it  were  an  application  duly  made  by  such 
person  and  duly  attested  by  two  justices  under  the  said  Acts  ;  and  the 
court  may  order  an  officer  of  the  court  or  constable  to  remove  such  person 
to  the  retreat,  and  on  his  reception  the  said  Act  shall  have  effect  as  if  he 
had  been  admitted  in  pursuance  of  an  application  so  made  and  attested 
as  aforesaid : 
Provided  that — 

(a)  an  order  for  the  detention  of  a  person  in  a  retreat  shall  not  be 

made  under  this  section  uidess  that  jierson,  having  had  such 
notice  as  the  court  deems  sufficient  of  the  intention  to  allege 
habitual  drunkenness,  consents  to  the  order  being  made  ;  antl, 

(b)  if  the  wife  or  husband  of  such  person,  being  present  at  the  hearing 

of  the  charge,  objects  to  the  order  being  made,  the  court  shall, 
before  making  the  order,  take  into  consideration  any  represen- 
tation matle  to  it  by  the  wife  or  husband  ;  and 

(c)  before  making  the  order  the  court  shall,  to  such  extent  as  it  may 

deem  reasonably  sufficient,  be  satisfied  that  provision  will  be 
made  for  defraying  the  expenses  of  such  person  during  detention 
in  a  retreat. 

EvUlenrc  and  Procedure. 

12.  In  any  proceeding  against  any  person  for  an  offence  under  this   Evidence  of 
Act   or  for  any  of  the  offences  mentioned  in  the  schedule  to  this  Act,    accused  person, 
such  person  shall  be  competent  but  not  compellable  (J)  to  give  evidence, 

(/<)  Sect.  1  of  the  Criminal  Evidence  Act.  1898  (61  &  62  Vict.  c.  36), 
applies  to  proceedings  under  this  Act,  and  therefore  a  defendant  who  gives 
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njul  tlie  wife  or  liusbniul  i>f  smli  poi-soii  may  lie  roitiired  to  nttciul  to  give 

oviiloiico  a-«*  :iM  ordiimiy  witness  in  the  case,  and  shall  be  competent  but 

not  coinpollabU'  to  pive  eviiloncc. 

Kvttnsionof  13. — (I.)  Where  a  justiee  is  sntisfio*!  by  the  evidence  of  a  rcpistcred 

l"iwtr  to  take      nu'<lienl  pnietitioner  tliat  the  attendance  Ix-fore  a  court  of  any  child,  in 

ilt-position  of       respect  of  whom  an  offent'c  of  cruelty  within  tlic  inc.ininp  of  this  Act  or 

child.  aJiy  of  the  otTcnccs  nientioneil  in  the  scheiluK-  to  this  Act  is  allepe<l  to 

have  lieen  coinniittol.  wotdd  involve  serious  danger  to  its  life  or  health, 

the   justice  may  take  in  writing  the  tlcposition  of  such  child  on  oath, 

and  shall  thereupon  suhscril>c  the  same  and  add  thcR'to  a  statement  of 

his  ivasiin  for  takini:  the  sjimo,  and  of  the  day  when  ami  jilacc  where  the 

same  was  taken,  and  of  the  names  of  the  jiersons  (if  any)  present  at  the 

taking  thereof. 

(2.)  The  justice  takinp  any  such  deposition  shall  transmit  the  same 
with  his  statement — 

(a)  if  the  de]iosition  relates  to  an  ofTence  for  which  any  nccuse«l  person 

is  already  conimitte<l  for  trial,  to  the  projier  oHici-r  of  the  court 
f«)r  trial  at  which  the  accused  person  has  been  cominitte<l  ;  and 

(b)  in  any  other  case  to  the  clerk  of  the  jJC.nce  of  the  county  or  borouph 

in  which  the  deposition  has  been  taken  ; 
and  the  clerk  of  the  peace  to  whom  any  such  de|K)sition  is  transmittal 
shall  preserve.  Hie,  and  record  the  same. 
Admission  of  14.  Wheie  oti  the  trial  of  any  jicrson  on  indictment  for  any  offence  of 

depositiou  of        cruelty  within  the  meaning  of  this  Act  or  any  of  the  oflFences  mentioned 
child  in  in  the  sche<lule  to  this  Act,  the  court  is  satisfied  by  the  evi»lcnce  of  a 

evidence.  registered  medicnl  practitioner  that  the  attendance  before  the  court  of 

any  child  in  resjiect  of  whom  the  ofTence  is  alleirctl  to  have  been  com- 
mitted Would  involve  serious  danger  to  its  life  or  health,  any  deposition 

1 1  i  IJ  Vict,      f'f  'be  chilli  taken  under  the  Indictable  Offences  Act.  184S,  or  the  Indict- 
i-.  42.  able  Offences  (Ireland)  Act,  184!*,  or  the   Petty  Sessions  (Iielaml)  Act, 

12  A:  13  Vict.      l**")!.  or  this  Act,  shall  lie  admissible  in  evidence  either  for  or  against  the 
(..  69,  accused  person  without  further  juoof  thereof — 

14  k  15  Vict.  (a)  if  it  purports  to  be  signed   by  the  justice  by  or  )»eforc  whom  it 

, .  f),3.  pur])orts  to  be  taken  ;  and 

(b)  if  it  is  proved  that  re.'isonable  notice  of  the  intention  to  take  the 
deposition  has  been  served  upon  the  jierson  against  whom  it  is 
iiroposed  to  use  the  same  as  cvitlence,  and  that  that  jicrson  or 
Ids  counsel  or  solicitor  had,  or  might  have  had  if  he  had  chosen 
to  Ih;  pnsent,  an  opportunity  of  cross-examining  the  child 
making  the  deposition. 
Evidence  of  16.  — (1.)  Where  in  any  proceeding  agjiinst  any  jicrson  for  an  offence 

( liild  «)f  tender    under  tliis  Ai-t  or  for  any  of  the  offences  mentioned  in  the  sche<lule  to 
year-*.  this  .Act,  the  child  in  respect  of  whom  the  offence  is  charged  to  have  l>cen 

committed,  or  any  other  child  of  tender  years  who  is  tendere<l  as  a  wit- 
ness, does  not  in  the  opinion  of  the  court  understand  the  nature  of  an 
oath,  the  evidence  of  such  child  may  be  received,  though  not  given  uj)on 
oath,  if,  in  the  opinion  of  the  cotirt,  such  child  is  posses.'Jed  of  sufticicnt 
intelligence  to  justify  the  reception  of  the  evidence,  anil  understands  the 
iluty  of  spiiiking  the  truth  :  and  the  evidence  of  such  chil<l,  though  not 
piven  on  oath  but  otherwise  taken  and  reduced  into  writing,  in  acconl- 
11  &  12  Vict.  ance  with  thr  proviniuns  of  section  seventeen  of  the  Indiclable  Offences 
c.  12.  Act,  iMIH.or  of  Hcclioii  fourteen  of  the  Petty  ■'Sessions  (Ireland)  Ad.  IH.M, 

H  \  15  Vict.      <^rof  w-ction  thirteen  of  this  .Act,  shall  Ik- deemed  to  beadepo-sition  within 
c.  '.I'.i.  the  meaning  of  those  wet  ions  respectively  : 

ProvidH  that — 
(a)  A  porwm  shall  not  Ik-  liable  to  be  convicted  of  the  offence  imlcss 


evidence  on  bio  own  behalf  (nxU-r  this  nertii»n  shall  not  he  asked  or  refpiired 
to  answer  any  question  tending  to  show  that  he  liasl)een  convicted  of  any  other 
ofTenre  than  that  with  which  he  in  chnrge<l  r  Vharnock\.  Merchant,  (1900) 
1  (i.  U.  474. 
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the  testimony  admitted  by  virtue  of  tiiis  section  and  K'^cn  on 
behalf  of  the  prosecution  is  coiroljoiated  by  some  other  material 
evidence  in  support  thereof  implicating  the  accused  ;  and 

(b)  Any  ciiild  whose  evidence  is  received  as  aforesaid  and  who  shall 
wilfully  give  false  evidence  shall  be  liable  to  be  indicted  and 
tried  for  such  offence,  and  on  conviction  thereof  ma^'  Vjc 
adjudged  such  punishment  as  is  provided  for  by  section  eleven 
of  the  Summary  Jurisdiction  Act,  1871»,  in  the  case  of  juvenile 
offenders,  or  in  Ireland  by  section  foui-  of  the  Summary  Juris- 
diction over  Children  (Ireland)  Act,  1884,  in  the  case  of  children. 

(2.)  This  section  shall  not  apply  to  Scotland. 

16.  Where  in  any  i)roceedirigs  with  relation  to  an  offence  of  cruelty 
within  the  meaning  of  this  Act,  or  any  of  the  offences  mentioned  in  the 
schedule  to  this  Act,  the  coiut  is  satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance  before  the  court  of  any  child  in 
respect  of  whom  the  offence  is  alleged  to  have  been  committed  would 
involve  serious  danger  to  its  life  or  health,  and  is  further  satisfied  that 
the  evidence  of  the  child  is  not  essential  to  the  just  hearing  of  the  case, 
the  case  may  be  proceeded  vnth  and  determined  in  the  absence  of  the 
child. 

17.  Where  a  person  is  charged  with  an  offence  under  this  Act,  or  any 
of  the  offences  mentioned  in  the  schedule  to  this  Act,  in  respect  of  a 
child  who  is  alleged  in  the  charge  or  indictment  to  be  under  am'  specified 
age,  and  the  child  appears  to  the  court  to  be  under  that  age,  such  child 
shall  for  the  purposes  of  this  Act  be  deemed  to  be  under  that  age,  unless 
the  contrarj'  is  pi'oved. 

18. — (1.)  Where  a  person  is  charged  with  committing  an  offence  under 
this  Act  or  any  of  the  offences  mentioned  in  the  schedule  to  this  Act  in 
respect  of  two  or  more  children,  the  same  information  or  summons  may 
charge  the  offence  in  respect  of  all  or  any  of  them  but  the  person 
charged  shall  not  be  liable  to  a  separate  penalty  for  each  child  unless 
iTpon  separate  informations. 

(2.)  The  same  information  or  summons  may  also  charge  the  offences  of 
assault,  ill-treatment,  neglect,  abandonment,  or  exposure,  together  or 
separately,  but  when  those  offences  are  charged  together  the  person 
chaiged  shall  not  be  liable  to  a  separate  penalty  for  each. 

(3.)  A  person  shall  not  be  summarily  convicted  of  an  offence  under 
this  Act  or  of  an  offence  mentioned  in  the  schedule  to  this  Act  unless 
the  offence  was  wholly  or  partly  committed  within  six  months  before  the 
information  was  laid  :  but,  subject  as  aforesaid,  evidence  may  be  taken 
of  acts  constituting,  or  contributing  to  constitute,  the  offence,  and  com- 
mitted at  any  previous  time. 

(4.)  Where  an  offence  under  this  Act  or  any  offence  mentioned  in  the 
schedule  to  this  Act  charged  against  any  pereon  is  a  continuous  offence, 
it  shall  not  be  necessary  to  specify  in  the  information,  summons,  or 
indictment,  the  date  of  the  acts  constituting  the  offence. 

19.  When,  in  pursuance  of  this  Act,  any  person  is  convicted  by  a  court 
of  summary  jurisdiction  of  an  offence,  and  such  person  did  not  plead 
guilty  or  admit  the  truth  of  the  information,  or  when  in  the  case  of  any 
application  under  sections  six,  seven,  or  eight  of  this  Act,  other  than  an 
application  to  a  judge  or  court  of  assize,  any  party  thereto  thinks  himself 
aggrieved  by  any  order  or  decision  of  the  court,  he  may  appeal  against 
such  a  conviction,  or  order,  or  decision,  in  England  and  Ireland  to  a  court 
of  (juarter  sessions,  and  in  Scotland  to  the  High  Court  of  Justiciary,  in 
manner  provided  by  the  Summary  Prosecutions  Appeal  (Scotland)  Act, 
187.5.  or  any  Act  amending  the  same. 

20. — (1.)  Where  a  misdemeanor  under  this  Act  is  tried  on  indictment, 
the  expenses  of  the  prosecution  shall  be  defrayed  in  like  manner  as  in 
the  case  of  a  felony. 

(2.)  This  section  shall  not  apply  to  Scotland. 

21.  A  board  of  guarilians,  or  in  Scotland  the  parochial  lx)ard  of  any 


42  &43  Vict, 
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57  ..V:   ')8  Vict.  c.  -11. 

pnri.sh  or  combinnti.)n,  may.  out  .>f  the  fun.ls  uiuler  tlicir  coiitml.  pay 
tho  rt'n8t>nal)l.>  costs  au.l  o.xp.iises  of  any  |>r.K'.'.><liiii,'>i  which  they  iiav.' 
(lircctc<I  to  l)c  taken  uiulcr  this  Act  in  rcir.H'l  to  t lie  assault,  ill-treatment, 
iienloct,  nban<l.>nuient,  «>r  c.\|K>.sure  .>f  any  chil.l,  an.l  in  the  cage  of  a 
union,  shall  chnrjje  such  cast.s  and  expenses  to  the  common  fund. 

Supplrmciitdl. 

22.  Kvery  hye-law  un.ler  this  Act  shall  be  subject — 

(^a)  In  Kn^rlanil  to  siM'tioii  .(ue  huiulri-.l  an.l  eij.'hty-four  of  the  I'ubli.- 
Health  Act,  1S7.").  as  if  ev.-ry  local  auth.irity  in  Knjjlan.l  un.lcr 
this  Act  were  a  lin-al  authority  within  the  meaning  of  that 
section,  but  with  the  substituti.m  of  Secretary  of  State  for  the 
Local  (.lovernnient  IJoanl  ;  and 

(b)  In  Scotland  to  s.)  nni.'h  of  section  sixty-two  of  the  Public  Health 

(Scotland)  Act,  IHCiT,  as  provides  for  the  continuation  of  rules 
and  rej^'ulations  and  the  piocee.lin.L's  preliminary  to  confirmation 
as  if  such  rules  and  re{:ulations  include.l  bye-laws  un.ler  this 
Act.  and  the  local  authority  under  this  Act  were  a  l.tcal 
authority  within  the  meaniui,'  of  tliat  section,  but  with  the 
substitution  .)f  the  Secretary  forScotlan.i  for  the  Hoaril  of  Super- 
visi.m  ;  and 

(c)  In  helan.l  to  section  two  hun.lre.l  and  twenty-one  of  the   Public 

Health  (Ireland)  Act,  1S7S,  with  the  su)»titutiun  of  Lord 
Lieutenant  for  the  Local  (J.ivernment  Hoaiil. 
23. — (1.)  The  provisions  of  this  Act  relatinjj  t.)  the  parent  of  a  child 
>hall  apply  to  the  st.'i)-])areiit  of  the  child  and  to  any  peiNon  cohabiting; 
with  the  jiarent  of  the  chil.l,  an.l  the  expression  '•  parent  "  when  use.l 
in  relation  to  a  chil.l  includes  guardian  and  every  person  who  is  by  law 
liable  to  maintain  the  child. 

(2.)  This  Act  shall   apply  in  the  case  of  a  jtarent  who  being  without 

means  to  maintain  a  .-hild  fails  to  provi.le  for  its  maintenance  un.ler  the 

Acts  relating  to  the  relief  of  the  j)Oor,  in   like  manner  as  if  the  parent 

hail  otherwise  neglected  the  chil.l. 

(H.)  For  the  purposes  of  this  Act  — 

Any  jierson  who  is  the  parent  of  a  child  shall  lie  presume.1  t.)  have  the 

custtxiy  .>f  the  chilil  :  and 
Any  jiersoii  to  whose  charge  a  chiM  is  comniilteil  by  its  parent  shall 

be  pri-snnied  to  have  charge  of  the  child  ;  an.l 
Any  other  person  having  act uiil  possession  or  control  of  a  child  shall 

Ik-  presumed  to  have  the  care  of  thi-  child. 
24.  Nothing  in  this  Act   shall    Ik-  constru.'.l  to  take  away  or  aflfect  the 
right  of  any  parent,  teacher,  or  otlu'r  person   having  the   lawful  control 
or  charge  of  a  child  to  administer  punishment  to  such  child. 
26.  In  this  Act  unless  the  context  otherwise  reipiires — 
Tke  «'xpression  "  local  authority"  means,  as  regjirds  any  borouj:h  \n 
Kngland,  the  council  of  the  Ixuough  ;  as  rcgjinls  the  city  of  London, 
the  common  council  :  as  reganls  the  county  of  Lim.lon,  the  county 
council  ;  and  as   regards  any  other  j)lace  in   Kngland.   the  district 
council,  and  until  a  district  council  is  established  the  urban  or  rural 
ftatiitary  authority  : 
The  expn-sMion  "chief  oflicer  of  police"  means — 

in  the  city  of  London  and  the  lilHMties  thereof,  the  commissioner  of 

city  |K>licr  ; 
in  the  mcti<>|iolitnti  |»<)lice  district,  the  commissi. )ner  of  jKjlice  of  the 

mctro|»oljs  : 
elsewhere  in  Kngl.'iml,  the  chief  constable,  or  heail  constable  or  other 
oflicer,  by  what.-ver  name  calli-d,  having  the  chief  UkviI  command 
of   the  iKiIice  in  the  police  district   in   reference  to  which  such 
cxpn'»*sif)n  .wcurs  : 
The  cxprcHsion  "street"  includes  any  highway  or  other  public  place, 
whether  a  ihonnighfaie  i>.  not  : 


\ 
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Tlie  expression '•  place  of  safetj'"  includes  any  place  certifieil  In- the 
local  authority  under  this  Act  for  the  purposes  of  this  Act,  and  also 
includes  any  workhouse  or  police  station,  or  any  hospital  surgery,  or 
place  of  the  like  kind  : 

The  expression  "Industrial  Schools  Acts  "  means  as  regards  England 
and  Scotland  the  Industrial  Schools  Act,  18(36,  and  the  Actsameniling 
the  same. 

26.  In  tiie  application  of  this  Act  to  Scotland,  unless  the  context 
otherwise  requires — 

The  Secretary  for  Scotland  shall  he  suhst  ituted  for  a  Secretary  of  State  : 
The    expression    "local    authority"   means  as  regards  any   burgh    in 
Scotland,  being  either  a  royal  burgh  or  a  burgh   returning  or  con- 
tributing to  return  a  member  to   Parliament,  the  town  council ;  as 
regards  any  police  burgh  in  Scotland,  the  Commissioners  of  Police 
thereof,  and  as  regards  any  county  in  Scotland  exclusive  of  any 
such  burgh,  the  county  council : 
The  expression  "  chief  officer  of  police  "  means  the  chief  constable,  or 
head    constable,  superintendent   or   inspector,  or  other    officer,  by 
whatever  name  called,  having  the  chief  local  command  of  the  police 
in  the  police  district  in  reference  to  which  such  expression  occurs  : 
The    expression    "  court    of    summary    jurisdiction,"    the    expression 
"  petty  sessional  court "  and  the  expression  "justice  of  the  peace" 
mean  the  sheriff  or  sheriff  substitute  : 
The  expression  "  misdemeanor"  means  crime  and  offence  : 
The  expression  ••  manslaughter  "  means  culpable  homicide  : 
The  expression    "  defendant "   includes  panel,   respondent,  or  i)erson 

charged  : 
The  expression  "  enter  into  a  recognisance  with  or  without  sureties  " 

means  grant  a  bond  of  caution  : 
The  expression  "  workhouse  "  means  poor  house. 

27.  In  the  application  of  this  Act  to  Ireland,  unless  the  context 
otherwise  requires — 

The  Chief  Secretary  shall  be  substituted  for  a  Secretary  of  State  : 
The  expression  "  local  authority  "  means  the  sanitary  authority  within 

the  meaning  of  the  Public  Health  (Ireland)  Act,  1878: 
The  expression  '•  chief  officer  of  police  "  means  in  the  police  district  of 

Dublin  metropolis  the  chief  commissioner  of  the  police  for  the  said 

tlistrict  ;  and  in  any  other  police  district  the  county  inspector  of  the 

Royal  Irish  Constabulary : 
The  expression  '•  committed  for  trial "  means  committed  to  prison  or 

admitted  to  bail  in  manner  provided  in  the  Summary  Jurisdiction 

(Ireland)  Acts : 
The  expression  "petty  sessional  court"  means  a  court  of  summary 

jurisdiction : 
The  expression  "  Industrial  Schools  Acts"  means  the  Industrial  Schools 

Act  (Ireland),  1868,  and  any  Act  amending  the  same. 
28. — (1.)  This   Act   may  be  cited   as   the   Prevention   of   Cruelty  to 
Children  Act,  1894. 

(2.)  The  Prevention  of  Cruelty  to,  and  Protection  of.  Children  Act, 
1889,  and  the  Prevention  of  Cruelty  to  Children  (Amendment)  Act,  1891, 
are  hereby  repealed. 

(3.)  This  Act  shall  come  into  operation  on  the  twenty-fii-st  day  of 
August  one  thousand  eight  hundred  and  ninety-four. 


29  &  30  Vict, 
c.  118. 
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41  &  42  Vict, 
c.  .')2. 


:U  &  32  Vict, 
c.  25. 

Short  title 
and  repeal. 

52  6c  o3  Vict, 
c.  44. 

57  &  58  Vict, 
c.  27. 


SCHEDULE. 

Any  offence  under  sections  twenty-seven,  fifty-five,  or  fifty-six  of  the    2   &  25  \  let. 
Offences  against  the  Person  Act,  1861,  and  any  offence  against  a  child    c.  100. 
under  the  age  of  sixteen  years  under  sections  forty-three  or  fifty-two  of 
that  Act. 


<)52 


r>7  i^  TxS  Vict.  c.    12. 


;  A:  i3  Vict.         Any  offence  under  tin-  Cliihlivirs  DnnRemus  I'crforraftnces  Act,  1879. 
34.  .\ny  other  offence  involvinf:  Ixxiily  injury  to  a  ol'.ilil  under  the  ape  of 

sixteen  years. 
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Tin:  QUARRIES  ACT,  1894. 

:»7  A  .'»S  Vi( T.  ('.  42. 

Alt  A>t  lo  provide  for  llic  hcUrr  liogulalion  of  Qunrricn. 

[25th  Anonst,  1894.] 

\W  it  en.ictc«l,  &c.,  as  follows : 

1.  Tills  Act  shall  ajjply  to  every  i)lace  (not  bcin^  a  mine)  in  which 
l^Tsons  work  in  ;:ettinp  slate,  stone,  eoprolitcs,  or  other  minerals (<•)  and 
any  part  of  which  is  more  than  twenty  feet  deep,  and  every  such  place  is 
in  this  Act  rcfcrretl  to  as  a  <iuarry  under  this  Act. 

2, — (1.)  The  provisions  of  the  Jletalliferous  Mines  Rcpidation  Acts, 
1S72  and  1K7.-,,  and  the  Metalliferous  Mines  (Isle  of  Man)  Act.  1891, 
speeitie<l  in  the  schc<lule  to  this  Act,  shall,  subject  to  the  nio<lifications 
therein  specified,  apph'  in  the  ca'>c  of  every  (juarry  under  this  Act  in  like 
manner  as  they  apply  in  the  case  of  a  mine. 

(2.)  The  inspectors  under  the  Metalliferous  Mines  Regulation  Acts, 
1872  and  1H7.">,  shall  Vic  inspectors  of  the  ipiarrics  under  this  Act. 

(H.)  In  the  apjiointment  of  such  inspectors  in  Wales  and  Monmouth- 
shire amon.L'  candi<lates  e(iually  (iualifie<l  persons  having  a  knowledge  of 
thf  Welsh  laJiuuagc  shall  be  preferred. 

3.  In  the  a|iplication  of  the  Factory  and  Workshops  Act,  1878  to  1891, 
and  of  any  future  Act  amending  the  same  (rf),  to  quarries  under  this  Act, 
the  following  mo<litications  shall  be  nuide — 

(a)  In  every  such  ipiarry  the  powers  of  the  inspoctoi-s  under  those  Acts 

>ha!l  be  transferred  to  and  exercised  by  tlie  inspectors  under  the 
.Metalliferous  Mines  Kegulation  Acts,  IS72  and  187.')  ; 

(b)  Sections  thirty-one  and  thirty-two  of  the  Factory  ami  Workshop 

Act,  1878,  shall  not  ajijily  to  any  such  (piarry  : 

(c)  Nothing  in  section  fifty-eight  of  the  Factory  and  Worksho]i  Act, 

1878,  shall  prevent  the  employment  in  any  such  quarry  of  young 
pei-sons  in  three  shifts  for  not  more  than  eight  hours  each. 

4.  This  Act  shall  come  into  operation  on  the  first  day  of  January,  one 
thousiuid  eight  hundred  and  ninety-five. 

6.  This  Act  may  be  cited  as  the  Quarries  Act,  1894. 


SCHKDULE. 
Phovisions  ok  MKTAi,i,ii"Kuors  Minks  Acts  AriM.iEo 

TO  QUAKKIES. 

Metalliferous  Mines  Kegulation  Act,  1872  (3o  A:  HC.  Vict.  c.  77). 
Section  nine. 
Section  eleven,  with  the  substitution  of  liie  word   "  exi)losive"  for 

the  wonl  "  |)owder." 
Sections  fifteen  to  eighteen. 
Sections  tw<-nty  to  twenty-two. 
Sections  twenty-four  to  forty. 
In  M'ction  forty-one,  the  definitions  of  "owner"  and  "  agent,"  and 


(r)  These  wonld  include  gravel  and  sand:  Scotl  v.  Midland  Jiailtcay  Co., 
(1901)  1  K.  H.  317. 

{d)  These  Acts  wore  ro]K'alrd  and  consolidated  with  .'iincmlniont-'*  by  the 
Factor)-  and  Workshop  Act,  \9()l,poiil,  p.  72(). 
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the  definition  of  "court  of  sunimury  jurisdiction"  so   far  as  it 
relates  to  Scotland. 
Sections  fortv-two  and  forty-three. 
Metalliferous  Mines  llej,'ulation  Act,  1875  (38  &  39  Vict.  c.  3'J). 

Section  one,  except  the  proviso. 
Metalliferous  Mines  (Isle  of  Man)  Act,  1891  (54  k  55  Vict.  c.  47). 
Section  one. 


THE    COAL   MINES    (CHECK   WEIGHER)   ACT,  181)4. 

57  &  58  Vict.  c.  52. 

Ail  Art  to  amend  the  Provisums  of  the  Goal  Mines  Regulation 
Art,  1887,  ivith  resperf  to  Clierlc  \Vei//hers. 

[2.-)th  August,  1894.] 
Be  it  enacted,  &c.,  as  follows  : 

1.  If  the  owner,  agent,  or  manager  of  any  mine,  or  any  person  employed 
bj'  or  acting  under  the  instructions  of  any  such  owner,  agent,  or  manager, 
interferes  with  the  appointment  of  a  check  weigher,  or  refuses  to  afford 
proper  facilities  f(ir  the  holding  of  any  meeting  for  the  purpose  of  making 
such  appointment,  in  any  case  in  which  the  persons  entitled  to  make  the 
appointment  do  not  possess  or  are  unable  to  obtain  a  suitable  meeting 
place,  or  attempts,  whether  by  threats,  bribes,  promises,  notice  of  dis- 
missal, or  otherwise  howsoever,  to  exercise  improper  influence  in  respect 
of  such  appointment,  or  to  induce  the  persons  entitled  to  appoint  a  check 
weigher,  or  any  of  them,  not  to  re-appoint  a  check  weigher,  or  to  vote 
for  or  against  any  particular  pei'son  or  class  of  persons  in  the  appointment 
of  a  check  weigher,  such  owner,  agent,  or  manager  shall  be  guilty  of  an 
offence  against  the  Coal  Mines  fiegidation  Act,  1887. 

2.  This  Act  may  be  cited  as  the  Coal  Mines  (Check  Weigher)  Act, 
1894. 


Penalty  for 
interference 
witli  office  of 
check-weigher. 


50  &  ol  Vict, 
c.  58. 

Short  title. 


1895.1 


THE  SHOP  HOURS  ACT,  1895. 

58  Vict.  c.  5. 

A)i  Act  to  amend  the  SJiop  Hours  Art,  1892. 

[9 til  Apri 
Be  it  enacted,  ice,  as  follows  : 

1.  If    any   employer    fails   to    keep   exhilnted    the    notice    require  1    Penalty  on 
by  section  four  of  the  Shop  Hours  Act,  1892,  in  manner  required  by    "  '' 
that  section,  he  shall  be  liable  to  a  fine  not  exceeding  forty  shillings. 

2.  This  Act  may  be  cited  as  the  Shop  Hours  Act,  1895,  and  shall  be 
construed  as  part  of  the  Shop  Hours  Act,  1892,  and  the  Shop  Hours 
Acts,  1892  and  1893,  and  this  Act  may  be  cited  collectively  as  the  Sliop 
Hours  Acts,  1892  to  1895. 


failure  to 
comply  \vith 
00  k,  56  Vict, 
c.  62,  s.  4. 

Short  title  and 
construction. 


THE  COXCILIATIOX  ACT,  1896. 

59  &  GO  Vict.  c.  30. 

An  Act  to  make  better  Provision  for  the  Prevention  and  Settle- 
ment of  Trade  Disputes.  [7th  August,  189().] 

Be  it  enacted,  &c.,  as  follows  : — 

1. — (1.)  Any  board  established  either  before  or  after  the  passing  of 
this  Act,  which  is  constituted  for  the  purpose  of  settling  disputes  between 


Eegistration 
and  powers  of 
conciliation 
boards. 


omployersnnil  workmen  by  coneiliiition  or  arbitrntinu.  or  niiy  nssofintion 
or  Ixxly  nuth<iriso«l  by  nu  ii^rit'inuiit  in  writing;  iiia<le  iHitwccn  employers 
and  workmen  to  dwil  with  mr-1i  tlispntos  (in  this  Act  referreil  to  as 
a  conciliati4m  bojiixl),  may  apply  to  the  Hojiixl  of  Trade  for  refristration 
umler  this  Act. 

(2.)  The  application  must  l)o  accompanied  bycopicsof  the  constitution, 
byelaws,  ami  renulatiims  of  the  conciliation  iMianl,  with  such  other 
information  as  the  Hoard  of  Tnide  may  reasonably  re<iuirc. 

(H.)  The  Hoard  of  Trade  sliall  keep  a  rejjister  of  conciliation  l>oards, 
and  enter  therein  with  n-sptct  to  each  rcf:istcix'<l  Iward  its  name  and 
principal  ofWce,  and  such  other  particulai>i  as  the  Hoard  of  Tnule  may 
think  exjH-dient.  and  any  rejristored  conciliation  lioard  shall  Ix'  entitletl 
to  have  its  name  removed  from  the  re;:ister  on  sendinj;  to  the  Hoanl 
of  Trailc  a  written  application  to  that  effect. 

(4).  Every  rcfristerLxl  conciliaticm  board  shall  furnish  such  returns, 
re|Hirts  of  its  iiroccc»lin}^,  and  other  «Ux;uments  as  the  Board  of  Tratle 
may  reasonably  require. 

(":>.)  The  Hoard  of  Trade  may,  on  Ixjing  satisfie*!  that  a  registerctl 
conciliation  board  has  ceasc<l  to  exist  or  to  act,  remove  its  name  from 
the  rcpister. 

(6.)  Subject   to    any   a«rrcement    to    the    contrarj',   proceedings    for 
conciliation  l)eforc  a  refrist<;rcd   conciliation  board  shall   \)e  conducted 
in  acconlancc  with  the  re^rulations  of  the  lx)ard  in  that  iK'half. 
Powers  of  2. — (1.)  Where   a   difference   exists   or    is   apprehended    between    an 

Board  of  Trade    employer,  or  any  class  of  employers,  and  workmen,  or  Ixitween  different 
as  to  trade  cla.sses  of  workmen,  the  Hoard  of  Tmde  may,  if  they  think  fit,  exercise 

disputefl.  all  or  any  of  the  followinjj;  powers,  namely, — 

(a)  inquire  into  the  causes  and  circumstances  of  the  difference  : 

(b)  take  such   steps  as  to  the   Hoard    may  seem   exjtcdient    for  the 

|)urpose  of  cnablinp  tlie  parties  to  the  difference  to  meet 
together  by  themselves  or  their  representatives,  uinlcr  the 
j)residcnev  of  a  chairman  mutually  a;.'reed  u|)on  or  nominated 
by  the  Hoard  of  Trade  or  by  some  other  person  or  Ixxly,  with 
a  view  to  the  amicable  settlement  of  the  ilifference  : 

(c)  on  the  application  of  employers  or  wcukmen  interested,  and  after 

taking  into  consideration  the  existence  and  adequ.acy  of  means 
available  for  conciliation  in  the  district  or  trade  and  the 
circumstances  of  the  case,  ap|)oint  a  person  or  persons  to  act 
as  conciliator  or  as  a  board  of  conciliation  {c) ; 

(d)  on  the  application  of  both  parties  to  the  difference,  appoint  an 

arbitrator. 
(2.)  If  any  person  is  appointe<l  to  act  as  conciliator,  he  shall  inquire 
into  the  causes  and  circumstances  of  the  diiyerence  by  communication 
with  the  parties,  and  otherwise  shall  endeavour  to  bring  alxjut  a 
settlement  of  the  difference,  and  shall  report  his  proceedings  to  the 
Hoanl  f)f  Trade. 

(:\.)   If  a  M'tt lenient  of  the  difference  is  effected  either  by  conciliation 

or  by  arbitration,  a  mcmorandinn  of  the  terms  thereof  shall  be  drawn  \i\> 

and  signed  by  the  parties  or  tht-ir  representatives,  and  a  copy  thereof 

shall  1«"  lU'liven'd  to  and  kept  by  the  Hoard  of  Tnide. 

ExchiMon  of  3.  The  Arbitnition  Act.  iSH'.t.  nhall  not  apply  to  the   settlement   bv 

62  &:  53  Vict,      arbitnition  of  any  ciifference  or  dispute  to  which   this  Act  applies,  but 

c.  40.  any  such  arbitration  procealings  shall  l)c  conducted  in  accordance  with 

(r  In  the  thinl  Report  of  the  Hnnnl  of  Trade  of  l'rorce<lings  under  this 
Act.  published  in  (IrtolM-r.  r.HM.  if  in  state<l  that  it  iH  the  ii«iim1  priictire  tor 
the  Hoard  <>f  Trside  to  pay  the  fecH  and  travelling  e\j)<nRe<i  of  iirhitratorft  an<l 
coniiliutont  .nppointed  l>y  them,  and  flint  it  is  rufifonwiry  for  flu-  piirtiis  to  the 
ditipute  to  ohnre  the  l<M'(d  expeiiw<t,  Hiirh  nn  thcidc  (■(innr'it<'d  with  the  hire  of  a 
rfKini  (or  nieetingt  nml  (onteriiKiH  and  the  pavnieiit  «i  a  slidrthaiid  writer  in 
cnH«  in  which  thev  conxiiier  Hhi>rtlinn<l  noteti  neccHsarv. 
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such  of  tlic  provisions  of  the  said  Act,  or  such  of  the  rcp^ulations  of  any 
conciliiitioii  Ixiard,  or  under  such  other  rules  or  rep;ulations,  as  may  be 
mutually  aKi'ced  upon  by  the  parties  to  the  difference  or  disiuite. 

4.  If  it  a))pears  to  the  Board  of  Trade  that  in  any  district  or  trade 
adeijuate  means  do  not  exist  for  having  disputes  submitted  to  a  con- 
■ciliation  board  for  the  district  or  trade,  they  may  appoint  any  jierson 
or  persons  to  inquire  into  the  conditions  of  the  district  or  trade,  and  to 
confer  with  employers  and  employed,  and,  if  the  Board  of  Trade  think 
fit,  with  any  local  authority  or  body,  as  to  the  expediency  of  establishing 
a  conciliation  board  for  the  district  or  trade. 

5.  The  Board  of  Trade  shall  from  time  to  time  present  to  Parliament 
a  report  of  their  proceedings  under  this  Act. 

6.  The  expenses  incurred  by  the  Board  of  Trade  in  the  execution  of 
this  Act  shall  be  defrayed  out  of  moneys  provided  ]>}•  Parliament. 

7.  The  Masters  and  Workmen  Arbitration  Act,  1S24,  and  the  Councils 
of  Conciliation  Act,  18(>7,  and  the  Arbitration  (Masters  and  Workmen) 
Act,  1872,  are  hereby  repealed. 

8.  This  Act  may  be  cited  as  the  Conciliation  Act,  1896. 


THE  COAL  MINES  EECIULATION  ACT,  1890. 

59  &  GO  Vict.  c.  43. 

An  Act  to  amend  the  Coal  Mines  Requlation  Ad,  1887. 

[Uth  August,  18!)6.] 

Be  it  enacted,  &c.,  as  follows  : — 

1. — (1.)  The  power  to  propose,  amend,  and  modify  special  rules  for  a 
mine  under  the  Coal  Mines  Regulation  Act,  1887  (in  this  Act  referred  to 
as  the  principal  Act),  shall  include  powers  with  respect  to  any  of  the 
following  matters  : — 

(a)  the  nature  and  description  of  the  lights  or  lamps  to  be  used  in  the 

mine,  and  their  custody  and  the  mode  of  using  and  trimming 
them  :  and 

(b)  the  description  of  explosives  to  be  used  in  the  mine,  the  mode  of 

using  and  of  storing  such  explosives,  and  of  making  and  stem- 
ming holes,  and  the  times  at  which  and  the  manner  in  which 
shots  are  to  be  lired  in  the  mine  ;  and 

(c)  the  number  or  class  of  persons,  if  any,  to  be  permitted  to  remain 

in  the  mine  or  any  part  thereof  whilst  shots  are  being  fired  ;  and 

(d)  the  watering  or  efficient  damping  of   the  mine  or  any  ways  or 

places  therein  ;  and 

(e)  generally  the  precautions  to   be   adopted   for   the   prevention   of 

accidents  from  inflammable  gas  and  coal  dust. 

(2.)  While  any  special  rules  made  under  this  section  are  in  force  in  any 
mine,  any  general  rule  contained  in  section  forty-nine  of  the  principal 
Act.  and  any  special  rule  established  under  the  i)rincipal  Act,  shall,  if 
and  so  far  as  it  is  inconsistent  with  any  special  rules  made  under  this 
section,  be  suspended  in  relation  to  that  mine. 

2.  Where  any  matter  in  difference  is  referred  to  arbitration  under  the 
principal  Act.  a  majority  of  the  workmen  employed  in  the  mine  to 
which  the  arbitration  relates  may,  on  giving  such  security,  if  any.  as 
may  appear  to  the  arbitrators  or  umpire  sufficient  to  provide  for  the 
costs  occasioned  by  such  rejiresentation.  appoint  any  person  to  represent 
the  workmen,  or  any  class  of  them,  on  the  arbitration,  and  any  person  so 
appointed  shall  be  entitled  to  attend  ami  take  part  in  the  proceedings  of 
the  arbitration  to  such  extent  and  in  such  manner  as  the  arbitrators  or 
umpire  may  direct,  and  be  subject  to  the  same  liability  with  respect  to 
costs  so  occasioned  as  if  he  were  a  party  to  the  arbitration. 


Power  fur 
]{oanl  of  Trade 
to  aid  in 
establishing 
conciliation 
boards. 

Report  to 
Parliament. 

Expenses. 

Repeal 

5  Geo.  4.  c.  9G, 

30  &  ;u  Vict. 

c.  1C5, 

3o  k  30  Vict. 

c.  46. 

Short  title. 


Special  rules. 

50  &  .')1  Vict, 
c.  58. 


Representa- 
tion of 
workmen  on 
arbitration. 


650  59  .*L-  CO  Vu  r.  c.    i'^. 

Plan  of  niiiio  8.  The  plan  rtx^nircil  to  In."  kept  in  piu-sunnce  of  section  thirty-four 

in  workiii!;.  <>f  thr  principal   Act   shall  sliow  the  position  of  the  workinfrs  therein 

nicntionctl  with  rcpinl  to  tiic  surface.  iin«l  the  position,  extension,  an<l 
direction  of   every    known   fault   or  tlisUn-ation  of   the  seam    wiiii    its 
vertical  tlirow. 
rian  oi  4. — Ql.)  For  sub-sections  (1)  and  (2)  of  section  thirty-eipht  of    tin 

abamioned  principal  Act  shall  bi-  substitutc-d  the  followiuf^  sul^-sections  : — 

mini'.  "  (I.)  Where  any  mine  or  se:im  is  abandonetl,  tiie  person  who  is  owner 

of  the  mine  or  seam  at  the  time  of  it»<  abandonment  shall, 
within  three  months  after  the  abandonment,  send  to  a  Secrctarv 
of  State  : 

(i.)  An  nci"ui-ate  plan  of  the  mine  or  seam,  beinjj  either  tiie 
orij,'inal  working:  plan  or  an  accunite  copy  thereof  nia»le 
by  a  competent  draftsman,  and  showinj^ — 

(a)  the  Ijouiidaries  of  tiie  workintrs  of  the  mine  or 

seam,  inciudinj^  not  only  the  working  faces  but 
also  all  iieadinijs  in  advance  thereof,  up  to  the 
time  of  the  abaiulonment  ; 

(b)  the  pillars  of   coal   or  other  mineral  remaining 

unworked  ; 

(c)  the  position,  ilirection,  and  extent  of  every  known 

fault  or  dislocation  of  the  seam  with  its  vertical 
throw  ; 

(d)  the  position  of  the  workings  with  regard  to  tiic 

surface  Iwundary  ; 

(e)  tlie  general   direction    and    rate   of    <lip   of    the 

strata ;  and 

(f)  a  statement  of  the  dei)th  of  the  shaft  from  tlic 

surface  to  the  seam  abandoned  :  and 
(ii.)  A  section  of  the  strata  sunk  through,  or,  if  that  is  not 
reasonably  practicable,  a  statement  of  the  depth  of  the 
shaft  wiiii  a  section  of  the  seam. 
'•  Kvcry  such  plan  must  be  on  a  scale  of  not  less  than  that  of  the 
ordnance  survey  of    twenty-tive  inches  to  the  mile,  or  on  the 
.same  scale  as  the  plan  used  at  the  mine  at  the  time   of    it.s 
abandonment,  and  its  accuracy  must  be  certified,  so  far  as  is 
rea.sonably  practicable,  by  a  siirveyor  f>r  other  person  approve* I 
in  that  l)chalf  by  an  inspector  of  mines. 
'•(2.)  The  plan  and  section  shall  be  preserved  under  the  care  of  the 
Se<'ri'lary  of  St.-ite  ;  but    no   person,  except   an  in8|)CCtor  under 
this  Act,  shall  Ik.'  entitled  without  tiie  consent  of  tiie  owner  of 
the  mine  or  seam,  or  the  licence  of  a  Secretary  of  State,  to  see 
the  plan  when  so  sent  until  after  the  expimtion  of   ten  years 
from  the  time  of  tiie  altanilonmenf.     l'rovide<l  that  such  licence 
shall  not  lie  grante<l  unless  tlie  Secretary  of    State  is  satisrte<l 
that  tin-  inspection  of  such  plan  is  nece.s.sary  in  the  interests  of 
safety." 
(2.)    The  High  Ciuirt,  or.  in  Scotland,  the  Court  of  .Se.ssion,  may,  on 
applii;ation   by  or  on   In-half  of  the  Secretary  of  State,  make  an  order 
re<|uiring  any  person  wiio  iuis,  for  tlie  time  lx;ing  tiie  custody  or  posses- 
Hion  of  any  plan  or  section  of  an  abandoned  mine  or  seam  to  pnKluce  it 
to  the  ."^ecp'tary  of  .Sfnte  for  thepur|M>se  of  inspection  or  copying. 
AmcfKlmcnt  of        8. — (1.)  The  inspection  In-fore  llie  (-ommeiict-ment  of  work  reipiired  liy 
irencnd  rulcx       Ilule  4  (i.)  contaitu-*!  in   sectiini  forty-niiK-  of  tlie  principal   Ar-t,  sli.ill 
aa  to  Inniiw,        extend  to  all  working  placi-s  in  which  work  is  t<'iiiporarily  stopped  wit  iiin 
in«n<«  tioii  nml     any  ventilating  district  iti  whi«-h  tiie  men  have  to  work, 
tamping.  i'^-)  '^  safety  lamp  shall  not   Ik-  used  in  any  niim-  or  part  of  a  mine  by 

any  |)enton  employed  fli(-r<-in  iinh-ss  it  is  provided  l>y  tlu;  owner  of  tln- 
minc,  and  no  portion  of  any  safety  lamp  shall  Ik.-  removcl  by  any  person 
from  the  mine  while  the  lamp  is  in  ordinary  use. 

(.1.)   In  Rule   12  of  the  general  ruk-s  contained  in  section  forty-nine 
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of  the  principal  Act,  for  the  words  "nor  shall  coal  or  coal  dust  be  nscd 
for  tamping"  shall  be  substituted  the  words  "and  oidy  clay  or  other 
iioii-inHanuuable  substances  shall  be  used  for  stemming,  and  shall  be 
piovided  by  the  owner  of  the  mine." 

6.  A  Secretary  of  State  on  beinfj  satisfieil  that  any  explosive  is  or  is    Provision  as 
likely  to  become  dangerous,  may,  by  order,  of  which  notice  sliall  be    to  explosives. 
given  (/)  in  such  manner  as  he  maj'  dii-ect,  prohibit  the  use  thereof  in 

any  mine,  or  in  any  class  of  mines,  either  absolutely  or  subject  to  condi- 
tions, and  the  provisions  of  the  principal  Act  as  to  contraventions  of 
general  rules  shall  apply  to  contraventions  of  any  such  prohibitions. 

7.  This  Act  may  be  cited  as  the  Coal  Mines  Regulation  Act,  1890,    Short  title, 
and  the  principal  Act  and  the  Coal  Mines  (Check  Weighers)  Act,  1894, 

and  this  Act  may  be  cited  collectively  as  the  Coal  Mines  Regulation    57  &  58  Vict. 
Acts,  1887  to  189«.  c.  52. 


THE   TRUCK  ACT,   1896. 

59  &  60  Vict.  c.  44. 

An  Act  to  amend  the  Truck  Acts. 

[14th  August,  18!)G.] 

Be  it  enacted,  &c.,  as  follows  : 

1. — (1.)  An  employer  shall  not  make  any  contract  (//)  with  any  work-    Deductions  or 
man   for   any  deduction  from  the   sum  contracted  to   be  paid  by  the    pavments  in 
employer  to  the  workman,  or  for  any  payment  to  the  employer  by  the   respect  of  fines, 
workman,  for  or  in  respect  of  any  fine,  unless — 

(a)  the  terms  of  the  contract  are  contained  in  a  notice  kept  constantly 

affixed  at  such  place  or  places  open  to  the  workmen  and  in 
such  a  position  that  it  may  be  easily  seen,  read,  and  copied  by 
any  person  whom  it  affects  ;  or  the  contract  is  in  writing,  signed 
by  the  workman  ;  and 

(b)  the  contract  specifies  (/;)  the  acts  or  omissions  in  respect  of  which 

the  fine  may  be  imposed,  and  the  amount  of  the  fine  or  the 
particulars  from  which  that  amount  may  be  ascertained  ;  and 

(c)  the  fine  imposed  under  the  contract  is  in  respect  of  some  act  or 

omission  which  causes  or  is  likely  to  cause  damage  or  loss  to 
the  employer,  or  interruption  or  hindrance  to  his  business  ;  and 

(d)  the  amount  of  the  fine  is  fair  and  reasonable  having  regard  to  all 

the  circumstances  of  the  case. 
(2.)  An  employer  shall  not  make  any  such  deduction  or  receive  any 
such  payment,  unless — 

(a)  the  (Itduction  or  payment  is  made  in  pursuance  of,  or  in  accordance 
with,  such  a  contract  as  aforesaid  ;  and 


(/)  This  is  not  a  condition  precedent  to  the  order  coming  into  force  :  Jones 
V.  Jiobsuu,  (1901)  1  K.  B.  673. 

(ff)  A  dispute  iu  which  au  employer  claims  from  a  workman  a  penalty 
payable  under  the  contract  of  employment  for  absence  without  leave  may  be 
decided  bv  justices  under  sect.  4  of  the  Employers  and  "Workmen  Act,  1875, 
ante,  p.  578  :   Buxton  Lime  Firms  Co.  v.  Howe,  (1900)  2  U.  B.  232. 

{h)  A  rule  in  a  factory  that  "all  workers  shall  observe  good  order  and 
decorum  while  in  the  factory  "  was  held  sutticieutlv  specific  in  Squire  v.  Ji.iyer, 
(1901)  2  K.  B.  299. 
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i'maltr. 


(I)")  jwirtifulaiN  in  writing  xliowin^  tin-  nets  or  omissions  in  re8i)cct  of 

which  the  tine  is  ini|>ose<l  and  the  amount  theivof  are  supplied 

to  the  workman  on  each  occasion  when  a  ikHluctioD  or  payment 

is  ma>U-. 

(S.)  This  8e«'tion  shall  apjily  to  the  ej\.se  of  a  shop  assistant  in  like 

manner  as  it  applies  to  the  ease  of  a  workman. 

2. — (1.)  An  employer  shall  not  make  any  contract  with  any  workman 
for  any  ile'luction  from  the  smn  c.intrai-te<l  to  lie  jiaiil  l>y  the  employer 
to  the  workman,  or  fur  any  ]iayment  to  the  employer  hy  the  workman  for 
or  in  respect  of  had  or  iiepli^'eiit  work  or  injury  to  the  materials  or  other 
property  of  the  employer,  iiidess — 

(a)  the  terms  of  the  contract  are  containe<l  in  a  notice  kept  constantly 

nffixetl  at  such  plac'c  or  places  open  to  the  workmen  and  in 
such  a  position  that  it  may  l)e  easily  seen,  read,  and  copie<l  V)y 
any  person  wliom  it  atfeets  ;  or  the  contract  is  in  writing,  signed 
by  the  workman  ;  and 

(b)  the  ditlucf  ion  or  payment  to  Ihj  made  under  the  contmct  docs  not 

exceed  the  actual  or  estimate<l  damage  or  loss  occasioned  to  the 
employer  by  the  act  or  omission  of  the  workman,  or  of  some 
|M.M-son  over  whom  he  has  control,  or  for  whom  he  has  by  the 
contmct  agiced  to  Ir-  responsible  :  and 

(c)  the  amount  of  the  deduction  or  j»ayment  is  fair  and  reasonable, 

having  regnnl  to  all  the  circumstances  of  the  case. 
(2.)  An  employer  shall  not  make  any  such  de<luction  or  receive  any 
8uch  payment  unless — 

(a)  the  deduction  or  payment  is  m.idc  in  pui-suance  of,  or  in  accordance 

with,  such  a  contract  as  aforesaid  ;  and 

(b)  |)articulars  in  writing  showing  the  acts  or  omissions  in  respect  of 

which  the  deduction  or  payment  is  mailc  and  the  amount  thereof 

are  supplied  to  the  workman  on  each  occasion  when  a  deduction 

or  payment  is  made. 

3. — (1.)  .\n  employer  shall  not  make  any  contract  with  any  workman 

for  any  deduction  from  the  sum  contracted  to  be  paid  by  the  employer 

to  the  workman,  or  for  any  p.nyment  to  the  employer  by  the  workman 

for,  or  in  respe<'t  of.  the  use  or  supply  of  materials,  tools  or  machines, 

Htan<ling  room,  light,  heat,  or  for  or  in  respect  of  any  other  thing  to  be 

iloMc  or  i)rovided  by  the  employer  in  relation  to  the  work  or  labour  of  the 

workman  uidess — 

(a)  the  terms  of  the  contract  arc  containe<l  in  a  notice  kept  constantly 

atlixed  at  such  place  or  places  oj)en  to  workmen,  and  in  such  a 
position  tliat  it  may  Ih'  e.isily  seen,  n-ad,  and  copicil  by  any 
person  whom  it  affects  ;  or  the  contract  is  in  writing,  Higne<l  by 
tiic  workman  :  and 

(b)  tlie  sum  to  Ik-  p:iid  or  deducted  umler  the  contract  in  respect  of 

materials,  tools  or  machines,  stamling  nK)ni.  light,  heal,  or  any 
otln'r  thing,  docs  not  exceed,  in  the  c.ise  of  materials  or  tools 
supplied  to  ihi-  workman.  Ilie  actual  or  estimated  cost  thi-reof 
to  the  em|iloyer.  or  in  the  case  of  the  use  of  machinery,  light, 
heat,  or  any  otln-r  thing  in  this  section  mentione<l.  a  fair  anil 
re:i.H<inabl«'  n-nt  or  chaige. having  regard  to  all  the  circumstances 
of  the  case. 
(2.)  An  employer  sliidl  not  make  any  such  dcihiction  or  ifceive  any 
pnch  payment  urd<iiH — 

(a)  the   «leduction    or   payment    is    made    in    pursuance    f>f,    and    in 

accordance  with,  sui-h  a  contract  as  aforesaid  ;  ami 

(b)  parficidam  in  writing  showing  the  things  in  respiTt  of  which  the 

dcfluction    or  payment    is  made    and  the  amount    theri-of   are 

suppljefl  to  the  workm.'in  on  each  occasion  when  a  deduction  or 

payment  is  made. 

4.   Ff  any  ••mployer  enters  into  any  contract  contrary  to  this  Act,  or 

makes  any  deduction  or  receives  any  payment  contrary  to  this  Act,  he 
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■shall  be  guilty  of  an  offence  aj^ainst  the  Truck  Act,  1831.  and  shall  be 
liable  to  the  penalties  imposed  by  section  nine  of  that  Act  as  if  the 
offence  were  an  offence  in  that  section  mentioned. 

5.  Any  workman  or  shop  assistant  may  recover  any  sum  deducted  by 
•or  paid  to  his  employer  contrary  to  this  Act,  provided  that  itroceedinj^s 
for  such  recovery  are  commenced  within  six  months  from  tlie  date  of  the 
deduction  or  payment  sought  to  be  recovered,  and  that  where  he  has 
<.'onsented  to  or  acejuiesccd  in  any  such  deduction  or  paj'ment,  he  shall 
only  recover  the  excess  which  has  been  deducted  or  paid  over  the  amount, 
if  any,  which  the  court  may  find  to  have  been  fair  and  reasonable,  having 
regard  to  all  the  circumstances  of  the  case. 

6. — (1.)  Every  employer  who  has  made  any  contract  purporting  or 
intending  to  operate  as  a  contract  under  this  Act,  shall,  on  demanil  in 
writing  by  one  of  her  Majesty's  inspectors  of  factories  or  of  mines, 
produce  the  contract  or  a  true  copy  thereof  at  any  convenient  time  and 
place  to  be  named  by  the  inspector,  and  the  inspector  shall  be  at  liberty 
to  take  a  copy  of  the  same  or  of  any  part  thereof,  and  the  employer  of  any 
workman  or  shop  assistant  who  is  party  to  any  such  contract  shall  at  the 
time  of  making  the  contract  give  the  workman  or  shop  assistant  a  copy 
of  the  contract  or  of  the  notice  containing  its  terms. 

(2.)  A  workman  or  shop  assistant  who  is  party  to  any  such  contract 
shall  be  entitled,  on  request,  to  obtain  from  his  employer  free  of  charge  a 
copy  of  the  contract  or  of  the  notice  containing  its  terms. 

(3.)  Every  emploj'er  who  has  made  any  contract  purporting  or  intending 
to  operate  as  a  contract  under  section  one  of  this  Act  shall  keep  a  register 
of  deductions  or  payments,  and  shall  enter  therein  every  deduction  or 
paj'ment  for  or  in  respect  of  any  fine  purporting  to  be  made  under  any 
such  contract,  specifying  the  .amount  and  the  nature  of  the  act  or  omission 
in  j'espect  of  which  the  fine  was  imposed,  and  this  register  shall  be  at  all 
times  open  to  inspection  by  one  of  her  Majesty's  inspectors  of  factories 
or  of  mines. 

(4.)  If  any  person  fails  to  comply  with  this  section  he  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

7.  A  contract  entered  into  under  the  provisions  of  this  Act  shall  not  be 
liable  to  stamp  duty. 

8.  Nothing  in  this  Act  shall  make  lawful  any  contract  or  payment 
which  is  illegal  under  the  Truck  Acts,  1831  and  1887,  or  under  the  Hosiery 
Manufacture  (Wages)  Act,  187-t,  or  affect  the  provisions  of  the  Coal  Mines 
Eegulation  Act,  1887,  or  any  amending  Act,  with  respect  to  persons 
employed  in  mines  and  paid  according  to  weight,  or  make  lawful  any 
deduction  from  payments  made  to  those  persons. 

9. — (1.)  The  Secretary  of  State,  if  satisfied  that  the  provisions  of  this 
Act  are  unnecessary  for  the  protection  of  the  workmen  employed  in  any 
tiade  or  business,  or  in  any  branch  or  department  of  any  trade  or  busi- 
ness, either  generally  or  within  any  specified  area,  may  by  order  under 
his  hand  grant  an  exem{)tion  (/')  from  those  provisions  in  respect  of  the 
persons  engaged  in  that  trade,  business,  branch  or  department,  either 
generally  or  within  that  aiea. 

(2.)  The  Secretary  of  State  maj'  at  any  time  amend  or  revoke  any  such 
order. 

(3.)  Every  order  made  under  this  section  shall  be  laid  as  soon  as  may 
be  before  both  Houses  of  Parliament,  and  if  either  House  within  the  next 
forty  days  after  the  order  has  been  so  laid  before  that  House  resolves  that 
the  order  ought  to  be  annulled,  the  order  shall,  after  the  date  of  that 
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(j)  Exemptions  were  granted  under  this  sectiou  on  March  3rd,  1897,  in  favour 
of  persons  engaged  in  weaving  cotton  in  Lancashire,  Cheshire,  Derbyshire,  and 
the  West  Riding  of  Yorkshire  ;  and  on  July  30th,  1897,  in  favour  of  persons 
engaged  in  iron  ore  and  ironstone  mines  and  limestone  ([uarries  in  districts  of 
Liincashire,  Cumberland,  and  Yorkshire. 

42—2 


600 


CO  .^-   CI    VuT, 


\\- 


resolution,  be  of  nocflfcct,  without  i>rcjuilicc  to  the  vnlidity  of  anything 

tione  in  the  meantime  untler  tlie  onler  or  to  the  ninkiiitj  of  a  new  onler. 
Duti«*s  of  10.  Suh-sectioM  two  of  stvtiiin  thirtt-i-n  <>f  tlic  Tnu-k  Aniendnioiit  Aet, 

in»iH?ctors.  issr  (whicii  relates  to  the  duty  of  ins|ifit<>i-s).sliall  apply  in  tlie  case  of  a 

50  &  51  \iit.      laundry,  and  in   tin-  case  of  any  jdaee  where  work  is  jiiven  out  by  the 
c.  46.  oeeupier  of  a  factory  or  workshop,  or  by  a  contractor,  or  sub-contraetor, 

in  like  manner  as  it  applies  in  tlie  case  of  a  factory. 
Commence-  11.  This  Act  sliall  conic  into  openition  on  the  first  day  of  January  one 

ment.  thousand  eii;ht  hundred  and  ninety-seven. 

Short  title  and        ^^-  "''"'  "^'''  "'"^'  ''^'  i"'''^'''  "^  ''"^'  'nu-k  Act.  ISIMJ ;  and  the  Truck  Acts, 
construction.       ^^'-^l  ami  1S,S7,  and  tliis  Act  shall  be  eonstrueil  together  a.s  one  Act  and 

mav  be  cite*l  eollectivelv  as  the  Truck  Acts,  1831  t«i  18%. 


Liability  of 
certain 
employers  to 
workmen  for 
injuries. 


Tin:  W()i;k.mi:.\"s  co^ii'Knsatiox  act,  isot. 

Co  «fc  (>\  Vict.  c.  ;>7. 

An  Arf  In  nmpiiil  lliv  Lmr  irilk  rrsjidl  to  Coiu/ir/isafion  to 
Workmen  fin-  (uriihnltil  Injuries  svfferoil  in  thv  roitrsr  of  llirir 

Kniploymrnf.  [Cth  Aiiunist,  18!»7.] 

He  it  enacted,  iVc.  ns  follows  : — 

1. — C')  1^  in  any  employment  to  wliieh  this  Act  applies  (J)  personal 
injur}- (/cf)  by  accitlcnt  (/)  arising  out  of  and  in  the  course  of  (/«)  the 

(j)  See  sect.  7. 

(/.)  See  Dulieu  v.  V'hitr,  (1901)  2  K.  B.  6G!),  which  was  an  action  for 
(lama^fes  in  respect  of  a  nervous  slioik,  the  result  ot  friffht  at  an  accident 
cause<l  by  tlie  ii<'j,'li}^ente  of  the  dt'lendant's  servant. 

(/)  The  word  "accident"  involves  the  idea  ot  soniethinp^  fortuitous  and 
unexpeete<l,  and  therefore  it  was  held  that  flie  death  of  a  workman  from 
diseiLse  aceelerateil  hv  a  strain  in  doiiif^  his  work  was  not  within  the  Act : 
Jlrmrijy.  Jl'hitr,  {V.m))  1 1^.  U.  481  ;  Jto/k-rv.  (;mnirooil,H:i  L.  T.  Kep.  471. 
In  tlie  followinjj  cases  it  was  held  that  tiiero  was  evidence  in  support  of  the 
jud;,'e's  lindiii;;  tiiat  the  injury  was  cause<l  hv  accident  :  U'liflrrx.  Lille^halt 
fulhrrii  <;,.,  (l'.»()0)  1  (J.  '15. '488  (woikiiij;  with  lilistered  tiii;,'r'r)  ;  Lloyd  \. 
Siiijii  il-  (it.,  (I'.IOO)  1  (i.  H.  480  (a  weak  liiind  injured  hy  a  jar  through  a 
mis-hit  on  an  anvil);  Tiiiiiiiinsv.  I.m/.i  I-'oii/c  Co.,  S.i  1,.  T.  Kep.  120  (ninturo 
in  liltin;:  planks)  ;  Tlioiupxmi  v.  yts/ii /if/ton  Coal  Co.,  84  Ti.  T.  Uep.  412(hiood- 
poisonin;j  hy  a  piece  of  coal  gettinj;;  into  miner's  knee) ;  /{otni/num  v.  Scott, 
(1002)  1  K.  H.  4;{  (lihri's  of  museli's  torn  in  movinp  heavy  weifjliti. 

{m)  Where  injury  wilh  caused  to  a  ticket  collector  who,  solely  for  Ills  own 
])hasiire,  pit  on  to  the  foothoard  of  a  moving'  tndn,  it  was  held  tliat  the 
accident  w:i.h  imt  one  "  arisin(f  out  of."  thoujjli  it  may  liave  hccii  "in  the 
course  of,"  liis  ein|)loymcnt  :  Snnlh  V.  Liniraithnr  mill  Viirls/iiir  llmhraij  Co., 
(lHI*a)  1  (i.  I',.  141.  A  hoy  employed  solely  in  manual  lalioiir  meddled  with 
a  machin*'  which  lie  liiid  Ihcu  told  not  to  touch  and  was  injured :  held,  that 
the  accident  was  not  in  the  course  of  his  einiiloyment  :  I.owr  v.  J'rarson, 
(ISO!))  1  (j.  H.  2(>l.  lint  di<u)lMMlien<-e  to  onfcr>,  causing  injury,  will  not 
necesfinrily  in  every  case  deprive  the  workman  oi  a  cliiim  to  comptmsation  : 
ffliitrhriiil  \.  ItriKhi,  (lIMll  2  K.  II.  4S  (car])enter,  .shar|>enin^r  Ids  tools, 
adjusting  driving;  linnd  of  machinery  turning'  the  grindstone).  And  a  servant 
may  he  justilied  in  doinu  an  act  outside  the  scope  of  his  rejpilar  employment 
in  ortler  to  pp'vent  sudden  dama^'e  to  his  master's  property  :  Item  v.  T/ioma», 
(18U9)  1  (i.  I(.  101.').  A  workman  injured  on  his  way  to  his  employer's  premises 
is  not  within  thi-  s«Ttion :  Jlnhirin,  v.  MrKntj,  flSKO)  2  (i.  11.  .'tl9  ;  unless  the 
teniis  of  his  employment  are  such  as  to  cover  the  time  occupied  in  going  to  his 
work  :  Ifolmr,  v.  iinnt  Xo,t/,nn  Ilailiraij  Co.,  (1900)  2  Q.  U.  409. 
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employment    is  caused  to  a  workman,  liis   emiiloyer   shall,  subject   as 
herein-after  mentioned,  be  liable  to  ))ay  comi)ensation  in  accordance  wit  ii 
the  First  Schedule  to  this  Act  («). 
(2.)  Provided  that  :— 

(a)  The  cmjiloyer  shall  not  be  liable  under  this  Act  in  respect  of  any 

injury  which  does  not  disable  (f»)  liie  workman  for  a  period  of 
at  least  two  weeks  from  earning  full  wages  at  the  work  at  which 
he  was  employed  ; 

(b)  When  the  injury  was  caused  by  the  personal  negligence  or  wilful 

act  of  the  employer,  or  of  some  i)crson  for  whose  act  or  default 
the  employer  is  responsible,  nothing  in  this  Act  shall  affect  any 
civil  liability  of  the  employer,  but  in  that  case  the  workman 
may,  at  his  option,  either  claim  compensation  inider  this  Act, 
or  take  the  same  proceedings  as  were  open  to  him  before  the 
commencement  of  this  Act ;  but  the  employer  shall  not  be  liable 
to  pay  compensation  for  injury  to  a  workman  Ijy  accident 
arising  out  of  and  in  the  course  of  the  employment  both  inde- 
pendently of  and  also  under  this  Act,  and  shall  not  be  liable  to 
any  proceedings  independently  of  this  Act,  except  in  case  of 
such  personal  negligence  or  wilful  act  as  aforesaid  ; 

(c)  If  it  is  proved  that  the  injur}^  to  a  workman  is  attributable  to  the 

serious  and  wilful  misconduct  of  that  workman,  any  comjien- 
sation  claimed  in  respect  of  that  injury  shall  be  disallowed  (y;). 

(3.)  If  any  question  arises  in  any  proceedings  under  this  Act  as  to  the 
liability  to  pay  compensation  under  this  Act  (including  any  question  as 
to  whether  the  employment  is  one  to  which  this  Act  applies),  or  as  to  the 
amount  or  duration  of  compensation  under  this  Act,  the  (juestion,  if  not 
settled  by  agreement,  shall,  subject  to  the  pi'ovisions  of  the  First  Schedule 
to  this  Act,  be  settled  by  arbitration,  in  accordance  with  the  Second 
Schedule  to  this  Act  (//). 

(4,)  If,  within  the  time  herein-after  in  this  Act  limited  for  taking  pro- 
ceedings, an  action  is  brought  to  recover  damages  independently  of  this 
Act  for  injury  caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer  is  not  liable  in  such 
action,  but  that  he  would  have  been  liable  to  i)ay  comj)ensation  under 
the  provisions  of  this  Act,  the  action  shall  be  dismissed  ;  but  the  court  in 
which  the  action  is  tried  (/•)  shall,  if  the  ])laintiff  shall  so  choose,  i)roceed 
to  assess  such  compensation,  and  shall  be  at  liberty  to  deduct  from  such 
compensation  all  the  costs  which,  in  its  judgment,  have  been  caused  by 
the  plaintiff  bringing  the  action  instead  of  proceeding  under  this  Act. 

(«)  The  first  schedule  pro\-ides  modes  of  assessing  the  amount  of  compeusa- 
tiou,  but  the  general  effect  of  this  section  is  not  cut  down  by  the  fact  that  in 
any  particular  case  none  of  the  modes  of  assessing  compensation  which  are 
provided  by  the  schedule  are  exactly  applicable :  li/xoitx  v.  Kiiou-kn,  (1901) 
A.  C.  79. 

(&)  Physically  disable  :  ChamUcr  v.  fimith,  (1899)  2  Q.  B.  506. 

[p)  In  Lewis  v.  Great  ircstern  It'iUwa>/  Co.,  3  Q.  B.  D.  195,  Bramwell, 
L.  J.,  said  that  "  wilful  misconduct "  means  misconduct  to  which  the  will  is  a 
party,  something  opposed  to  accident  or  negligence  ;  the  //(('.vcouduct,  not  the 
conduct,  must  be  wilful.  It  is  a  (piestiou  of  tact,  whether  a  workman  has 
been  guilty  of  serious  and  wiltul  misconduct :  John  v.  Albion  Coal  Co.,  18 
Times  L.  Rep.  27  ;  Reeks  v.  K'/noch,  50  "W.  E.  113. 

((/)  The  existence  of  one  of  the  questions  here  mentioned  is  a  condition 
precedent  to  the  Jurisdiction  of  the  county  court  judge:  Field  v.  Loin/deii. 
(1902)  1  K.  B.  47. 

(r)  The  plaintiff  must  apply  then  and  there  to  the  judge  trying  the  action,  if 
he  wishes  compensation  to  be  assessed  :  Juhcardu  v.  Godfrey,  (1899)  2  Q.  B. 
333.  The  costs  of  the  action  and  of  the  arbitration  are  in  the  discretion  of  the 
judge:  Catteniiolex.  Atlantic  Transport  Co.,  (1902)  1  K.  B.  204, 
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In  any  |inirt'f<linj;  undrr  tlii>»  suh-st'otion,  wluii  tlio  court  assesses  the 
conipiMisjition  it  sliall  jjive  nrortilicati' of  tliL-roni|Knsation  it  liasawarile«l 
and  till"  directions  it  lins  jjivm  as  to  t lie  deduction  for  costs,  and  sucli 
certitieate  sliall  liave  tlie  force  and  effe<-t  of  an  award  under  this  Act. 

(">.)  Nothini;  in  this  Act  sliall  atTect  any  proceedini,'  for  a  tine  under 
the  enaetinents  relatini:  to  mines  or  factories,  or  the  aiijdication  of  any 
such  tine,  hut  if  any  .«ueli  tine,  or  any  part  thereof,  has  Ix-i-n  applie<l  for 
the  'lenetit  of  the  person  injured,  tiie  amount  so  applied  shall  be  taken 
into  account  in  estiiuatiiifr  the  compensation  under  this  Act. 
Time  for  2. — (I.)  rnH-eedini.'s  for  the  recovery  under  this  Act  of  compensation 

taking;  for  an  injury  shall  not  be  inaintainahle  unless  notice  of  the  accitlent  (*) 

proceediflg.-.  ha'>  In-en  j;iven  as  s<H>n  as  ])r.ii-iic.nlile  after  the  liappeiiini:  thereof  and 
iK'forc  the  workman  has  voluntarily  left  the  employment  in  which  he 
was  injurc<l.  an<l  unless  the  claim  for  compensation^^)  with  respect  to 
such  accident  has  l)een  made  within  six  months («)  from  the  occurrence 
of  the  ai'ciileiit  causing  the  injury,  or.  in  case  of  death,  within  six  months 
from  the  time  of  death.  l'rovide<l  always  that  the  want  of  or  any  defect 
or  in.iccuracy  in  such  notice  shall  not  be  a  bar  to  the  maintenance  of 
such  piiK-cediiiirs.  if  it  is  found  in  the  proceeding's  for  setllim;  the  claim 
that  tin-  employer  is  not  prejudiced  in  his  defence  by  the  want,  defect, 
or  inaccuiacy.  or  that  such  want,  defect,  or  inaccuracy  was  occasioned 
by  mistake  or  other  reasonable  cause. 

(2.)  Notice  in  respect  of  an  injury  under  this  Act  shall  pive  the  name 
and  address  of  the  pei"son  injured,  and  shall  state  in  orilinary  language 
the  cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and  shall 
Ik.'  served  on  the  employer,  or,  if  there  is  more  than  one  employer,  up(m 
one  of  such  employers. 

(H.)  The  notice  may  \k'  served  by  delivering,'  the  same  to  or  at  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  Ix;  servi-d. 

(4.)  The  notice  may  also  be  served  by  post  by  a  registered  letter 
addrcKsiNl  to  the  ])erson  on  whom  it  is  to  be  served  at  his  last  known 
place  of  residence  or  place  of  business,  and  if  served  by  post  .shall  l)0 
«leeme<l  to  have  l>een  served  at  the  time  when  the  letter  containing  the 
same  wf)uld  have  been  delivered  in  the  ordinary  course  of  post,  and  in 
jiroving  the  service  of  such  notice  it  shall  be  sutlicicnt  to  prove  that  the 
notice  was  pro|>erly  addressed  and  registere<l. 

(5.)  Where  the  employer  is  a  Ijody  of  persons  corporate  or  unin- 
rori>omte.  the  notice  may  also  Ihj  served  by  delivering  the  same  at,  or  by 
sending  it  by  jxtst  in  a  registered  letter  addressctl  to  the  employer  at, 
the  ofhce.  or,  if  there  be  more  than  cme  oflice,  any  one  of  the  ofticcsof  such 
Ixxly. 
('ontrartin;'  3. — (1.)  If  the  Registrar  of  Friendly  Societies,  after  taking  steps  tff 

out.  ascertjiin  the  views  of  the  employer  and  workmen,  certifies   that   anj' 

scheme  of  compensjition,  benefit,  or  insurance  for  the  workmen  of  an 
employer  in  any  employment,  whether  or  not  such  scheme  includes  other 
employers  and  their  worknu-n,  is  on  the  whole  not  less  favourable  to  the 
general  bo<ly  of  workmen  and  their  depen<lants  than  the  provisions 
of  this  Act.  the  employer  may,  until  the  cerlificalt'  is  revoked,  contract 
with  any  of  those  workmen  that  the  |irovisions  of  the  .M-lieme  sh.-dl  Ije 
sulwtituteil  for  the  provisions  of  this  Act,  and  thereupon  the  emidoyer 
shall  Ur  liable  only  in  accoixlance  with  the  scheme,  but, save  as  aforesaid. 


(*)  See  par.  3  of  m-hmhilo  I.,  /w*/,  p.  008, 

(t)  A  written  notice  nerved  on  the  ciiiployer  to  (lieefTert  that  Cdrnpensation 
i.H  claimed  in  rcHpeet  of  a  certain  iiccideiit  \h  a  claim  fur  roiupenr-ation  within 
thi.*  M-ition  :  /V,i/r//  v.  J/«i»;  Coi/,,,;/  ('„.,  (1000)  .\.  ('.  .'{('.i;. 

(»/)  Ilut  an  employer  niiiy  estoj)  himself,  as  hyan  !i(lmiHsinn(>f  lialiility,  from 
netting  up  at  n  (letenr'e  that  im  claim  lia'<  been  iiiaile  within  the  six  months: 
;/'»•<'//<'  V.  Join,  ll,i,i„all  ,S  S;„.i,  (1900;  2  (i.  B.  210  ;  Uouhill  \.  //i/l's  llrij 
ItorL  Co.,  (1900;  2"(i.  1).  21o. 
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tliis  Act  shall  ajuily  notwithstanding  anj-  contract  to  the  contrary  made 
after  the  commencement  of  this  Act. 

(2.)  The  registrar  may  give  a  certificate  to  expire  at  tlie  end  of  a 
limited  period  not  less  tlian  five  years. 

(3.)  Xo  sciieme  shall  be  so  certified  which  contains  an  obligation  upon 
the  workmen  to  join  tlie  scheme  as  a  condition  of  tiieir  liii'ing. 

(4.)  If  complaint  is  made  to  the  Registrar  of  Friendly  Societies  by  or 
on  behalf  of  the  workmen  of  any  employer  that  the  provisions  of  any 
scheme  are  no  longer  on  the  whole  so  favourable  to  the  general  body  of 
workmen  of  such  emj)loyer  and  their  dependants  .as  the  provisions  of  this 
Act,  or  that  the  provisions  of  such  scheme  are  being  violated,  or  that  the 
scheme  is  not  being  fairly  administered,  or  that  satisfactory  reasons  exist 
for  revoking  the  certificate,  the  registrar  shall  examine  into  the  complaint, 
and.  if  satisfieil  that  good  cause  exists  for  such  complaint,  shall,  uidess 
the  cause  of  complaint  is  removed,  revoke  the  certificate. 

(5.)  When  a  certificate  is  revoked  or  expires  anj'  moneys  or  securities 
held  for  the  purpose  of  the  scheme  shall  be  distributed  as  may  be  arranged 
between  the  employer  and  workmen,  or  as  may  be  determined  by  the 
Registrar  of  Friendly  Societies  in  the  event  of  a  difference  of  opinion. 

(6.)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be  the 
duty  of  the  employer  to  answer  all  such  inquiries  and  to  furnish  all  such 
accounts  in  regard  to  the  scheme  as  may  be  made  or  required  by  the 
Registrar  of  Friendly  Societies. 

(7.)  The  Chief  Registrar  of  Friendly  Societies  shall  include  in  his 
annual  report  the  particulars  of  the  proceedings  of  the  registrar  under 
this  Act. 

4,  Where,  in  an  employment  to  which  this  Act  applies,  the  under- 
takers as  herein-after  defined  contract  with  any  person  for  the  execution 
by  or  under  such  contractor  of  any  work,  ami  tlie  undertakers  would,  if 
such  work  were  executed  by  workmen  immediately  employed  by  them, 
be  liable  to  pay  compensation  under  this  Act  to  those  workmen  in  respect 
of  anj'  accident  arising  out  of  and  in  the  course  of  their  employment,  the 
undertakers  shall  be  liable  to  pay  to  any  workman  employed  in  the 
execution  of  the  work  any  corai)ensation  which  is  payable  to  the  work- 
man (whether  under  this  Act  or  in  respect  of  personal  negligence  or 
wilful  act  independently  of  this  Act)  by  such  contractor,  or  would  be  so 
payable  if  such  contractor  were  an  employer  to  whom  this  Act  applies. 

Provided  that  the  undertakers  shall  be  entitled  to  be  indemnified  (r) 
by  any  other  person  who  would  have  been  liaVjle  independently  of  this 
section. 

This  section  shall  not  apply  to  any  contract  with  any  person  for  the 
execution  by  or  under  such  contractor  of  any  work  which  is  merely 
ancillary  ((r)  or  incidental  to,  and  is  no  part  of,  or  process  in,  the  trade 
or  business  carried  on  b}^  such  undertakers  respect iveh'. 

5. — (I.)  Where  any  employer  becomes  liable  under  this  Act  to  pay 
compensation  in  respect  of  anj'  accident,  and  is  entitled  to  any  sum 
from  insurers  in  respect  of  the  amount  due  to  a  workman  under  such 


(f)  See  rules  19  to  23  of  the  Workmen's  Compensation  Rules,  1898,  post. 

[w]  Repairing  a  railway  station  is  merely  ancillary,  &c.,  to  the  business  of 
a  railway  company :  I'ttircew  Lundon  and  South  li'istcrii  liathvaij  6'«/.,(1900) 
2  Q.  B.  100.  Repairing  a  steam  engine  belonging  to  a  cotton  spinning  factory 
is  merely  ancillary,  «&c.,  to  the  business  of  cotton  spinning :  IJ'rir/hyw  Bayley, 
(1901)  1  K.  B.  780.  The  erection  of  an  iron  root  on  anew  buikliug  was  held 
merely  ancillary  to  the  business  of  the  defendant,  a  builder,  in  a  case  where  the 
fact  was  that  he  did  not  in  his  business  habitually  undertake  tlie  erection  of  iron 
roofs :  Bush  v.  Maires,  (1902)  1  K.  B.  216 ;  but  the  demolition  of  a  building  by 
a  builder  wlio  in  the  usual  course  of  busmess  was  in  the  habit  of  undertaking 
such  work,  was  held  not  to  be  within  this  proviso:  Kniyht  v.  Cnbitt,  (1902) 
1  K.  B.  31. 
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liability,  tlien  in  llio  event  of  flie  emplovor  liccoming  bankru|)t.  or 
making  a  foniposition  i.r  arnnigeniont  with  liis  ereditoi-s,  or  if  tlie 
eniployer  in  a  company  of  tlie  company  liavin^;  cominenced  to  1)C  woniul 
up,  such  workman  shall  have  a  tir>t  cliar^'o  upon  llu-  sum  aforesaid  for 
the  amount  so  «lm'.  an<l  the  ju(i>;e  of  the  county  court  may  direct  the 
insurers  to  pay  such  a  sum  into  the  Tost  Office  Savings  Bank  in  the 
name  of  the  registnir  of  such  court,  and  order  the  same  to  Ix*  investLnl  or 
npj)lie«l  in  accordance  with  the  provisions  of  the  First  Schedule  hereto 
with  reference  to  the  invi>stment  in  the  I'ost  Office  Savings  Hank  of 
any  sum  allot twi  as  con)|>onsation.  and  those  provisions  shall  apply 
a'"cordingly  {x). 

(2.)  In  the  aj)plication  of  this  section  to  Scotland,  the  words  "  have  a 
first  charge  upon  "'  shall  mean  "Ik;  preferentially  entitle<i  to." 

6.  Where  the  injury  for  which  compen.mxtion  is  payable  under  this 
Act  was  causeil  uiuier  circumstances  creating  a  legal  liability  in  some 
jKirson  other  than  the  employer  to  pay  damages  in  respect  thereof,  the 
workman  may.  at  liis  option,  procee<l.  either  at  law  against  that  person 
to  recover  damav'es,  or  a;:ain<t  his  employer  for  c-ompensation  under  this 
Act,  but  nut  against  ImiiIi.  and  if  compensation  he  jiaid  under  this  Act, 
the  eniph)yer  shall  be  entitled  to  be  indemnified  by  the  .saiil  other 
l>erson. 

7. — (1.)  This  Act  shall  apply  only(//")  to  emjdoyment  by  the  under- 
takers as  herein-after  defined,  on  (.-)  or  in  or  about  (ti)  a  railway, 
factory,  mine,  (piarry,  or  engineering  work,  and  to  employment  by  the 
undertakers  as  herein-after  defined  on  in  or  al)out  any  building  which 
exceeds  thirty  feet  in  height  (//),  and  is  either  lx;ing  const nicted  (r)  or 


(x)  No  appeal  to  the  Court  of  Appeal  will  lie  from  an  order  of  the  count)' 
court  judge  imdtr  this  section  :  Lrtch  v.  Life  and  Health  Antiiraiice  AaaorialioH, 
(HMM)  1  K.  15.  707. 

(y)  Kxtended  to  workmen  in  agriculture  by  the  "Workmen's  Compensation 
Act,  l!tO(i.  />o.-t,  p.  72.'). 

{:)  Knipliiynierit  hy  the  undertakers  on  a  factory  means  employment  hy 
them  on  tlitir  own  fiicfory :  Frniirix  v.  'J'nnitr  Urotlio:",  (I'.iOO    1  (i.  H.  478. 

(a)  "  .\lniut  a  ff.ctory  "  nicins  more  tlian  merely  nlioiit  the  business  of  a 
factor)-,  and  im])lit's  some  physical  pr«i)ini|uity  to  a  locality,  the  ijuestion  in 
each  ca.se  wliethcr  the  cnij)loymcnt  has  hem  shown  to  be  "about"  a  railway, 
A:c.,  being  one  of  fact :  I'mnll  v.  Jlioini,  (IS'JiM  1  (i.  IJ.  l')7  :  l-'rnn  v.  Miller, 
(11*00)  1  H.  \\.  7HS.  Kmploymeiits  at  a  ilistance  of  onc-and-a-halt  miles  of  a 
locality  have  het-n  held  not  to  he  "about"  it:  Louth  v.  Ibhotsou,  (1809)  1 
(i.  B.  lOO.'J;  Chamhnn  v.  Whitthaieti  Jlathour  Commiisionni,  (1899)  2  Q.B. 
132. 

(h)  Thirty  f.ct  at  the  time  of  the  accident:  Jlillintfn  \.  Jfulloun;/,  (1899) 
1  Q.  h.  70.  The  mode  (»f  measurement  depends  on  the  facts  of  each  particular 
COM-.  It  may  ]»•  from  Ix  low  thi'  groimd  level,  even  from  the  base  of  an 
unfinixhed  budding  hitorc  its  footings  are  lille<l  in:  Mrtjrtith  v.  A'<i7/,  (1902) 
1  K.  It.  211  ;  up  to  the  roof  ridge:  Hodilmntt  \.  ytulini  Chamhux  <<■  Co., 
('.8;»;i)  1  i-l.  I!.  lOIH.  .\  l.uildiiig  deniolisjud  to  within  eleven  feet  of  the 
eround,  with  the  e\n  |iti<>n  nf  a  part  v  wall  which  was  left  over  'MS  fe<t  in  height, 
has  been  held  within  this  seefinn  :  Kiiifjhl  v.  Ciilntt,  (1902)  1  K.  H.  31.  Hut 
A  building  Ics.*  thim  thin  height  is  not  iirought  within  the  section  merely  by 
having  internal  comnnmicatinn  with  an  .idjoiniiig  house,  the  two  buildings 
having  b«'en  uh«<|  together  for  carrying  on  one  business:  JCixmnii  v.  rritchnrd, 
(1900)  1  il.  H.  HOO. 

(r)  ('(»n''tructi«m  includes  a  substantial  alteration  of  a  building  already  lom- 
pleti'fl  and  in  use  :  lloddmutt  v.  y,wfuti  Chninlirrs  ^-  Co.,  (1901)  A.  '\  19: 
m  which  case  Ix)ril  Macuaght<n  said  that  the  three  operations,  construction, 
repair,  and  demolition,  cover  every  varyiujr  ]>has«  in  the  life  of  a  building  from 
its  iMginninjr  to  it*  end.  It  included  also  the  removal  (<f  the  scaftVdding  from 
a  new  building:  Fnd  v.  J'rn!oii,  H'J  ].   T.  Uej).  19.'{. 
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repaired  (f?)  by  means  of  a  scaffolding  (^),  or  being  demolished,  or  on 
which  machinery  (hiven  by  steam,  water,  or  otlier  nieehanieal  jjowei-, 
is  being  used  for  the  purpose  of  tlie  construction,  f('|)air,  and  dem(;liti(jn 
thereof  (/). 

(2.)   In  this  Act— 

"  Kailway  "  means  the  r<ailway  of  any  railway  company  to  which  the 

Regulation  of   Railways  Act,  1.S78,  applies,  and   includes   a   light    36  &  37  Vict, 
railway  made  under  the  Light  Railways  Act,  18i)6  ;  and  "  railway  "    c.  48. 
and  "  railway  company  "  have  the  same  meaning  as  in  the  said  Acts    o9  &  60  Vict, 
of  1873  and  1896  (//)  :  "  c  48. 

"Factory"  has  the  same  meaning  as  in  the  Factory  and  AVoiksho]) 
Acts,  1878  to  18'.tl,  and  also  includes  any  dock,  wharf,  ([uay,  ware- 
house, machinery,  or  plant,  to  which  any  provision  of  the  Factory 
Acts  is  applied  by  the  Factory  and  Workshop  Act,  1895,  and  every    58  &  59  Vict, 
laundry  worked  by  steam,  water,  or  other  mechanical  power  (A)  :  c.  37. 

•'  Mine"  means  a  mine  to  which  the  Coal  Mines  Reguhition  Act,  1887,    50  &  51  Viet. 

or  the  Metalliferous  Mines  Regulation  Act,  1872,  applies  (/)  :  e.  58. 

"Quarry"  means  a  (juarry  under  the  Quarries  Act,  1894  (,/')  :  35  &  36  Vict. 

"  Engineering  work  "  means  any  work  of  construction  or  alteration  or    c.  77. 

57  <fc  58  Vict. 
. __________ — . _     c.  42. 

{d)  Repair  includes  painting  and  whitewashing,  when  done  for  the  pro- 
tection and  maintenance  of  the  building  :  Dredge  v.  Comoay  Jones  %  Co., 
(1901)  2  K.  B.  42. 

(e)  Whether  any  particular  arrangement  of  things  is  "  a  scaffolding  "  is  a 
mixed  question  of  law  and  tact.  Scaffolding  may  be  inside  or  outside  the 
building.  It  need  bear  no  relation  to  the  height  of  the  building,  nor  be  in  any 
way  connected  with  the  accident  for  which  compensation  is  claimed.  It  may 
therefore  include  a  staging  of  trestles  and  planks  inside  a  room  :  Hodduwtt  v. 
Newton  Chambers  iS;  Co.,  (1901)  A.  C.  49;  or  a  crawling-board  used  by 
workmen  for  standing  on  while  working  on  a  roof:  Veazci/  v.  Chattle, 
71  L.  J.  K.  B.  252.  In  Wood  v.  Wuhh,  (1899)  1  Q.  B.  1009  ;  in  Feryuson  v. 
Green,  (1901)  1  K.  B.  25  ;  and  in  Mandc  v.  Brook,  (1900)  1  Q.  B.  575,  the 
decision  of  the  county  court  judge  upon  the  question  whether  a  particular 
arrangement  was  "  a  scaffolding  "  was  affirmed  as  being  one  of  fact  merely 
and  there  being  some  evidence  on  which  his  finding  could  be  justified. 

(/)  A  building  need  not  exceed  thirty  feet  in  height  to  be  within  the  words 
of  this  last  clause:  Mellor  v.  2'oiii/cinsoi/,  (1899)  1  Q.  B.  374.  See  note  (/) 
to  definition  of  "  engineering  work,";;o«;. 

iff)  By  sect.  3  of  the  Regulation  of  Railways  Act,  1873,  •'  the  term  railway 
company  includes  any  person  Ijeing  the  owner  or  lessee  of  or  working  any 
railway  in  the  United  Kingdom  constructed  or  carried  on  under  tlui  powers  of 
any  Act  of  Parliament ;  "  and  "  the  term  railway  includes  every  station,  siding, 
wharf  or  dock  of  or  belonging  to  sucii  railway  and  used  for  the  purposes  of 
public  traffic."  A  railway  refreshment  room  has  been  held  not  to  come  \vithiu 
this  definition  :  Jlilner  v.  Great  JVurt/ieni  RuUicay  Co.,  (1900)  1  Q.  B.  795. 

(/()  The  Factory  and  Workshop  Acts  here  mentioned  were  all  repealed  by 
the  Factory  and  "Worksliop  Act,  1901,  j)ost,  p.  72G.  See  the  title  to  that 
Act,  and  the  note  appended  thereto.  Sect.  149  of  tliat  Act,  post,  p.  778, 
corresponding  to  sect.  93  of  the  Factory  and  Worksliop  Act,  1878,  contains  a 
definition  of  the  factories  and  worksliops  to  whicli  the  Act  applies.  Sect.  104, 
post,  p.  762,  corresponding  to  sect.  23  of  tlie  Factory  and  Workshop  Act,  1895, 
deals  with  the  "dock,  wharf,  quay,  Avarehouse,  nuichinery  or  plant  "here 
mentioned.  The  reference  to  these  six  things  is  all  governed  ])y  the  words, 
"to  which  any  provision  of  the  Factory  Acts  is  applied"  :  Hall  v.  Suoicden, 
(1899)  2  Q.  B.  136.  "Mechanical  power"  does  not  include  hand  power; 
see  the  definition  of  "  engineering  work  "  below. 

(«)  See  sect.  75  of  tiie  ('<ial  Mines  Act,  1887,  ante,  p.  630,  and  sect.  41  of 
the  Metalliferous  Mmes  Act,  1872,  ante,  p.  568. 

{j)  See  sect.  I  of  that  Act,  ante,  p.  652. 
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re|Miir  of  a  railroad  (A-"),  harbour,  dock,  canal,  or  sewer,  and  inch^dt'^< 
any  other  work  for  the  construction,  alteration,  or  repair  of  whielt 
niacliiiuTy  tlrivcii  by  steam,  water,  or  «>thcr  mechanical  power 
is  use«l(/) : 

'•  I'ndertakers"  in  the  case  of  a  railway  means  the  railway  comjmny  ; 
in  the  case  of  a  factory.  <|uarry.  or  laundry  means  the  occupier 
thereof  within  the  meaninfj  of  the  Factory  and  Workshop  Acts. 
187S  to  l^<y.">(«();  in  tiicc.iseof  a  mine  means  the  owner  thereof 
within  the  niejininc  i>f  tlic  Coal  Mines  Kepulation  Act,  18K7.  or  the 
Metalliferous  Mines  Uei^ulaiion  Act.  IS 72.  as  the  case  may  Ix."  (/i). 
and  in  the  case  of  an  enj^incerinj,'  work  means  the  person  under- 
takinj;  the  construction,  altenition,  or  repair  ;  aiul  in  the  civse 
of  a  buildint;  (")  means  tiie  persons  undertaking  the  construction, 
repair,  or  demolition  : 

'•  Kmployer"  includes  any  b(Hly  of  persons  corporate  or  unincorporate 
an<i  the  Icpsil  personal  re|)resentative  of  a  decease<l  employer  : 

"Workman  "  includes  every  person  who  is  enj^'ajred  in  an  employment 
to  wliich  this  Act  applies,  whether  by  way  of  numual  lal)Our  or 
otherwise,  and  whether  his  au'reement  is  one  of  service  or  apjirentice- 
ship  or  otliwrwise.  and  is  expressed  or  imj)lied.  is  oral  or  in  writing. 
Any  refereiu'c  to  a  workman  who  has  been  injured  shall,  where  the 
workman  is  dead,  include  a  reference  to  his  Icfral  ])ersonal  repre- 
sent.it  ive  or  to  his  dependants,  or  other  person  to  wiioni  compenwition 
is  payable  (  p)  : 

'•  Dependants"  means — 

(a)  in  Kii},'lanil  and  Ireland,  such  niembei-s  of  the  workman's  family 
9  \  ID  Vitt.  specified  in  the  Fatal  Accidents  Act,  lH4fi,  as  were  wholly 
c.  '.'3.  or  in  part  dei)cndent  (7)  upon  the  earnings  of  the  workman 

at  the  time  of  his  death  ;  and 

(b)  in  Scotland,  such  of  the  pers<ins  entitle<l  according  to  the  law 

of  Scotland  to  sue  the  employer  for  damages  or  solatium 
in  respect  of  the  death  of  the  workman,  as  were  wholly  or  in 
part  dependent  upon  the  earnings  of  the  workman  at  the 
time  of  his  death. 
(.S.)  A  workman  employi'<l  in  a  factory  which  is  a  shipbuilding  yard 
.shall  not  Ix;  excluded   from   this  Act  by  re.i.son  only  that   the  accident 

(k)  Construction  of  a  signal-box  on  a  new  line  of  railway  :  FiiUick  v.  Evans, 
84  L.  T.  Uei).  41  .J. 

(/)  This  (1(M>  not  include  mnehiner^' worked  by  hand  power:  Wrigln/s'. 
Jini,lr;,,  il'JOl;  1   K.  H.   TSO;    H'tlmott'x.  I'titn,,,  ('I'.HIJ)   1    K.  15.  '2:57. 

{ill)  .See  not*'  /i),  Mu/jni.  No  (leliiiitiiiu  of  "occupier"  was  eontainwl  in 
th»>s«  Acts,  nor  is  there  imy  in  the  Factory  and  Workshop  Act,  1001.  Ship- 
owners unloading  a  ship  on  to  a  qiuiy  were  held  to  he  "  occiiniers"  of  the  part 
of  the  rpmy  they  were  using:    Mrrnll  v.   Jl'tlnon,  (I'JOl)  1  K.  H.  3'». 

(w)   Sw  note  (»y,  mipra. 

(o)  A  jM-rson  taking  a  .suh-rontrnrt  for  the  construction  of  port  of  a  building 
is*  not  an  undertaker  of  the  building:  Mimnti  v.  J)raii,  (1900)  1  Q.  H.  770; 
fa*,  V.  Itullrr,  (1!)00)  1  (i.  U.  777  ;  J'nritnl  V.  aanin;  (1900)  2  Q.  B. 
400. 

(/;)  Such  person.s  may  ;ipply  for  rompensidion  tliough  nn  award  has  been 
alrendy  ninilc  and  a  weekly  ninn  jmid  as  compensation  for  the  injury  to  the 
workman  himself :  D'Krrfr  v.  Lovntt,  IS  Times  I,.  Uep.  '»7. 

iq)  Siiiimniii  v.  Uhitf,  (1H99)  1  t^.  W.  100.');  Minn  Collirrij  Co.  v.  Dnvir», 
(ir»00)  A  ('.  rj.'jM.  The  fuel  that  the  alleged  dependant  could  maintain  him- 
w  ll  without  the  help  ot  the  deceased  iloes  not  ol  necessity  ])revent  him  from 
Iwing  a  "  (le|M'n<lHnl "  :  JlourlU  v.  t'lvinn,  S.')  ],.  T.  Kcp.  .V2!) ;  Jlrran  v. 
I'lnu thill/,  (1902)  1  K.  It.  2.'i.  The  personal  representative  of  a  deceased 
dep«'nilnnt  of  a  decpiisiil  workninn  cannot  commence  proceedings  to  recover 
romiwntation  which  the  dependant,  it  alive,  coulil  have  elaime<l  :  0' Donoran 
V.  finnrioii,  (1901j  2  Ir.  U.  (..'t:i. 
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arose  outside  the  y.ard  in  the  course  of  Ids  work  upon  a  vessel  in  any 
clock,  river,  or  tidal  water  near  the  yar(l(/'). 

8. — (1.)  This  Act  shall  not  apply  to  persons  in  the  naval  or  military 
service  of  the  Crown,  but  otherwise  shall  apply  to  any  employment 
by  or  under  the  Crown  to  which  this  Act  would  apply  if  the  employer 
\\erc  a  private  person. 

(2.)  The  Treasury  may,  by  warrant  laid  before  Parliament,  modify 
for  the  purposes  of  this  Act  their  warrant  made  under  section  one  of 
the  Superannuation  Act,  1887,  and  notwithstandinji:  anything  in  tliat 
Act,  or  any  such  wari'ant,  may  frame  a  scheme  with  a  view  to  its  being 
certified  by  the  Registrar  of  Friendly  Societies  under  this  Act. 

9.  Any  contract  existing  at  the  commencement  of  this  Act,  whereby 
a  workman  relincjuishes  any  right  to  compensation  from  the  employer 
ftir  personal  injury  arising  out  of  and  in  the  course  of  his  employment, 
shall  not,  for  the  purposes  of  this  Act,  be  deemed  to  continue  after  the 
time  at  which  the  workman's  contract  of  service  would  determine  if 
notice  of  the  determination  thereof  were  given  at  the  commencement 
of  this  Act. 

10. — (I.)  This  Act  shall  come  into  operation  on  the  first  day  of  July 
one  thousand  eight  hundred  and  ninety-eight. 

(2.)  This  Act  may  be  cited  as  the  Workmen's  Compensation  Act, 
KS'.»7. 


Application 
to  workmen 
in  employment 
of  Crown. 


50  &  .51  Vict, 
c.  67. 

Provision  as 
to  existing 
contracts. 


Commence- 
ment of  Act 
and  short 
title. 


SCHEDULES. 

FIRST   SCHEDULE, 
Scale  axd  Coxditioxs  of  Compensatiox. 

Scale. 

(1.)  The  amoimt  of  compensation  under  this  Act  shall  be — 
(a)  where  death  results  from  the  injury — 

(i)  if  the  workman  leaves  any  dependants  wholly  dependent  (.<) 
upon  his  earnings  at  the  time  of  his  death,  a  sum  equal  to 
his  earnings  in  the  employment  of  the  same  employer  during 
the  three  years  next  preceding  the  injury,  or  the  sum  of 
one  hundred  and  fifty  pounds,  whichever  of  those  sums  is 
the  larger,  but  not  exceeding  in  any  case  three  hundred 
pounds,  provided  that  the  amount  of  any  weekly  payments 
made  under  this  Act  shall  be  deducted  from  such  sum.  and 
if  the  period  of  the  workman's  em[)loyment  by  the  said 
employer  has  been  less  than  the  said  three  years,  then  the 
amount  of  his  earnings  during  the  said  three  years  shall  be 
deemed  to  be  1.56  times  his  average  weekly  earnings  during 
the  period  of  his  actual  employment  under  the  said 
employer  (/)  ; 

(r)  A  shipbuilding  yard,  as  defined  in  par.  25  of  the  sixth  schedule  to  the 
Factory  and  Workshop  Act,  1901,  j^ost,  p.  792,  is  a  non-textQe  factory  or 
workshop. 

(.«)  /.<'., at  the  moment  of  the  workman's  death,  excluding  any  propertj-  that 
may  come  to  the  dependant  in  consequence  of,  or  after,  the  death:  Pnjce  v. 
I'oirilnjbir  Colliery  Co.,  (1902)  1  K.  B.  221. 

{t)  The  use  of  the  word  "  average  "  does  not  exclude  from  the  benefits  of 
the  Act  a  workman  employed  for  less  than  two  weeks :  Lyso)is  v.  Kiwwlcx, 
(1901)  A.  C.  79.  In  such  a  case  the  average  weekly  earnings  must  be  taken 
to  be  the  hypothetical  sum  which  the  workman  may  be  supposed  to  have  been 
prevented  by  the  accident  from  earning  in  the  employment  of  the  employer  in 
whose  service  be  was  injured:  Ai/ira  v.  Biickeridge ;  Tf'/ieale  v.  lihyninc;/ 
Iron  Co.,  (1902)  1  K.  B.  57,  in  both  of  which  cases  there  was  evidence 
justifying  the  inference  that  tlie  workman  would  liave  worked  six  days  a  week 
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(ii)  if  flio  NVDrkiiinn  tliH's  nut    knvo   any  such   tlcpcndnnts,    but 

loaves  any  lU'in'iKlants  in  part  tU'iicndont  upon  his  earnings 

at   tlie  time  of  his  dentil,  such  sum,  not   exeeedinj;  in  any 

case  the  amount   payahle  under  the  foiej^ointf  provisions,  as 

may  Ik*  at:reed  upon,  or.  in  defaidt  of  a}:recment,  may  bo 

determined,  on  arbitnition  under  this  Ai't,  to  bo  reasonable 

and  pro|>ortionato  to  the  injury  to  the  said  dci>cndant8  («/)  ; 

and 

(iii)  if  he  loaves  no  dependants,  the  reasonable  exjjonsis  of  his 

niedieal  attendance  and  burial,  not  cxcoctlin]Lr  ton  pounds  ; 

(b)  where  total  or  partial  incapacity  (/•)  for  work  results  from  the 

injury,  a   weekly   payment  durini,'  the  incapacity  after  the 

.second    week    not    exeee<lin},'    fifty    i)cr  cent,  of  his  average 

weekly  onrninp*  (»"),  <lurinj:  the  previous  twelve  months,  if  he 

has  W'en  so  long  employed  (j*),  but  if  not,  then  for  any  less 

periml  iluring  which  he  has  lx>en  in  the  employment  (y)  of  the 

same  employer,   such   weekly   payment   not   to  exceetl  one 

pound. 

(2.)  In  fixing  the  amount  of  the  weekly  payment,  regard  shall  Ix;  had 

to  the  difTorence  Ix'tween  the  amount  of  the  average  weekly  earnings  of 

the  workman  before  the  accident  and  the  average  amount  which  he  is 

able  to  earn  after  the  accident,  and  to  any  payment  not  being  wages 

which  he  may  receive  from  the  employer  in  respect  of  his  injury  during 

the  pcriiKl  of  his  incapacity  (.-), 

tH.)  Where  a  workman  lias  given  notice  of  an  accident  (ti),  he  shall,  if 
so  ro<piired  by  the  employer,  submit  liimself  for  examination  by  a  iluly 
((ualitiod  medical  practitioner  provided  and  paid  by  the  employer,  and  if 
ho  refuses  to  submit  himself  to  siu'h  exaiiiiiiatioii.  or  in  any  way  obstructs 
the  same,  his  right  to  compensation,  and  any  proceeding  under  this  Act 
in  relation  to  compensation,  shall  be  susjiended  until  such  examination 
takes  place. 
(4.)  The  payment  shall,  in  case  of  death,  be  made  to  the  legal  personal 


for  the  eniplKVcr  in  whose  service  he  was  injured.  In  ISntlhtt  v.  Tutlcii, 
(1902)  1  K.  15.  72,  a  casual  labourer  was  employed  for  one  day,  and  there 
being  no  presumption  on  the  facts  that  he  would  have  been  continued  to  ho 
eniployeil  by  the  employers,  his  average  weekly  earnings  were  taken  as  the  pay 
he  reeeivj-d  for  his  one  day's  work.  "  Earnings,"  in  the  absence  of  advaiifagi  s 
incidentid  to  the  employment  capable  of  being  a])prnised  at  a  money  value, 
hlioiild  \y  deleriiiiiied  by  the  wages  received,  and,  .\<itililt\  the  value  of  tuition 
given  to  an  apprnitice  slioiilil  not  be  taken  into  account :  I'uinjj/nri/  v. 
iSiiuthiinik  r,t.i.s,  (1!)01)  1  K.  H.  S(3.  Where  a  colliery  company  deducted 
sixiK-nce  a  week  from  a  miner's  wag»'s  for  lamp  oil.  no  regard  was  paid  to  this 
in  calculating  his  average  weeklv  earnings:  Jloin/fiton  v.  Sutton  Jlrath 
rollirr;/ Co.,  (1901)  1  K.  B.  !».{. 

(m)  Subject  to  the  niaxinium,  something  may  be  allowed  for  funeral 
expunnes :  Ilriftti  v.  ('launfiai/,  {\\)()'2)  I  K.  l!.  2.'>. 

(r)   Jrons  v.  JtnriM,  (1899)  2  (l  li.  XW. 

(m)  Sec  note  {t),  mipra. 

{x)  Kmploywl  by  the  same  employer  :  I'rirc  v.  Mamdrii,  (1899)  1  li.  H. 
493. 

(i/)  Tliis  has  been  held  to  mean  a  HuhHt^mtially  continuous  employment : 
JofifMV.  (trran  foal  Co.,  (1N99)  2  H.  H.  121  ;  App'lcli;!  v.  Ifoiurl;/  Co.,  (1899) 
2  H.  H.  621  ;  llnlhnnnin-  A>ffii»  J'nntini;  Co.,  (1901)  1  K.  IJ.  96.  Hut  see 
the  r.Tjte^  ritc<l  »iipia  in  note  (t). 

{z)  llhiiftumth  V.  n'al,n»lrij,  (1900)  2  (i.  11.  142  ;  roinphroj  \.  Southuark 
iWi*,  (1901'   1   K.  II.  80. 

in)  A  waiver  by  the  employer  of  his  right  to  receive  notice  of  the  accident  under 
sect.  2  does  not  deprive  him  of  his  right  to  re«piire  the  workman  to  submit  to 
this  examination  :   Oi>l>oiii  v.   I'lckcm,  Sons  mid  Mnjcini,  (1900)  2  (J.  U.  91. 
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representative  (ft)  of  the  workman,  oi'.  if  lie  lias  no  Ic/nl  personal  repre- 
sentative, to  or  for  the  Ijenetit  of  his  (le[)i'n(hiiits,  oi-,  if  he  leaves  no 
clei)en(lants,  to  the  person  to  whom  the  exijoiises  are  due  :  and  if  made  to 
the  legal  personal  representative  shall  be  i)aid  by  him  to  or  for  the 
benefit  of  the  dependants  or  other  person  entitled  thereto  under  this  Aet. 

(5.)  Any  question  as  to  who  is  a  de{)endant,  or  as  to  the  amount  payable 
to  each  dependant,  shall,  in  default  of  agreement,  be  settled  by  arbitration 
under  this  Act. 

(•;.)  The  sum  allotted  as  compensation  to  a  dependant  may  be  invested 
or  otherwise  applied  for  the  benefit  of  the  i)erson  entitlecl  thereto,  as 
agreed,  or  as  ordered  by  the  committee  or  other  arbitratoi . 

(7.)  Any  sum  which  is  agreed  or  is  ordered  by  the  committee  or  arbi- 
trator to  be  invested  may  be  invested  in  wliole  or  in  part  in  the  Post  OfSee 
Savings  Bank  by  the  registrar  of  the  county  court  in  his  name  as  registrar. 

(8.)  Any  sum  to  be  so  invested  may  be  invested  in  the  purchase  of  an 
annuity  from  the  National  Debt  Connnissioners  through  the  Post  Office 
Savings  Bank,  or  be  accepted  by  the  Postmaster-General  as  a  deposit  in 
the  name  of  the  registrar  as  such,  and  the  provisions  of  any  statute  oi- 
regulations  respecting  the  limits  of  deposits  in  savings  bank  and  the 
declaration  to  be  made  by  a  depositor,  shall  not  apply  to  such  sums. 

(It.)  Xo  part  of  any  money  invested  in  the  name  of  the  registrar  of  any 
county  court  in  the  Post  Office  Savings  Bank  under  this  Act  shall  be 
paid  out,  except  upon  authority  addressed  to  the  Postmaster-General  by 
the  Treasury  or  by  the  judge  of  the  county  court. 

(10.)  Any  person  deriving  any  benefit  from  any  moneys  invested  in  a 
post  office  savings  bank  under  the  jn'ovisions  of  this  Act,  may,  never- 
theless, open  an  account  in  a  post  office  savings  bank  or  in  any  other 
savings  bank  in  his  own  name  without  being  liable  to  any  penalties  im- 
posed by  any  statute  or  regulations  in  respect  of  the  opening  of  accounts 
in  two  savings  banks,  or  of  two  accounts  in  the  same  savings  bank. 

(11.)  Any  workman  receiving  weekly  payments  under  this  Act  shall,  if 
so  rec^uired  by  the  employer,  or  by  any  person  by  whom  the  employer  is 
entitled  under  this  Act  to  be  in<lemnified,  from  time  to  time  submit 
himself  for  examination  by  a  duly  qualified  medical  practitioner  provided 
and  paid  bj'  the  employer,  or  such  other  person  ;  but  if  the  workman 
objects  to  an  examination  by  that  medical  i)ractitioner,  or  is  dissatisfied 
by  the  certificate  of  such  practitioner  upon  his  condition  when  communi- 
cated to  him,  he  may  submit  himself  for  examination  to  one  of  the  medical 
practitioners  appointed  for  the  i)urposes  of  this  Act,  as  mentioned  in  the 
Second  Schedule  to  this  Act.  and  the  certificate  of  that  medical  practitioner 
as  to  the  condition  of  the  workman  at  the  time  of  the  examination 
shall  be  given  to  the  emi)loyer  and  workman,  and  shall  be  conclusive 
evidence  of  that  condition.  If  the  workman  refuses  to  submit  himself  to 
such  examination,  or  in  any  way  obstructs  the  same,  his  right  to  such 
weekly  payments  shall  be  suspended  until  such  examination  has  taken  i)lace. 

(12.)  Any  weekly  payment  may  be  reviewed  (r)  at  the  request  cither  of 
the  employer  or  of  the  workman,  and  on  such  review  may  be  ended, 
diminishecl  or  increased,  subject  to  the  maximum  above  proviiled,  and 
the  amount  of  payment  shall,  in  default  of  agreement,  be  settled  by 
arbitration  under  this  Act, 

(13,)  Where  any  weekly  payment  has  been  continued  for  not  less  than 

{/))  This  paragraph  is  to  be  read  subject  to  pars.  5,  6,  and  7 :  Da)ild  v. 
Ocean  Vual  Co.,  '(1900)  2  Q.  B.  2oO. 

{(■)  Not  on  the  groimd  of  a  mistake  made  by  the  county  court  in  making  his 
original  award:  Crossfii'hl  v.  Tcinuat,  (1900)  2  Q.  B".  629.  Under  this 
paragraph,  where  a  workman  has  suffered  no  pecuniary  loss  at  tlie  date  of  the 
award,  the  judge  may  make  a  declaration  of  the  employer's  liabilitv.  leaviu"- 
the  workman  to  apply  for  a  review  if  at  any  future  time  he  should  become 
miid)le,  bv  reason  of  the  accident,  to  earn  the  same  wages  ;  Cha)i(Uvr\.  Smith, 
(1899)  2  'Q.  B.  oOC. 
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nix  montlis.  the  liiil>ilit_v  thcirfor  may,  on  tlic  apiiliontion  l>y  or  on  bolinlf 
of  the  employer,  be  n.-tleemed  by  the  jmyment  of  :i  hmip  sum,  to  be 
settlol,  in  ilefault  of  ai:reenient,  by  arbitmtion  umler  this  Act,  and  sucli 
lump  sum  may  l>e  or«len>tl  by  the  committee  or  arbitrator  to  Ijc  invested 
or  otherwise  applied  as  alK>ve  mentioned. 

(14.)  A  wct'kly  payment,  or  a  sum  jtaid  by  way  of  rc<lcniption  thereof, 
shall  not  \x'  capable  of  U-in}:  assif.Mie<l,  charped,  or  attached,  and  shall 
not  pass  to  any  other  iKM>on  by  operation  of  law,  nor  shall  any  claim  be 
set  «iff  apiinst  the  same. 

(].">. ^  Where  a  scheme  certitied  under  this  Act  provides  for  payment  of 

compeii.sation  by  a  friendly  s<H'iety.  the  provisions  of  the  ]>roviso  to  the 

fin*t  sub-.secti<«n  of  section  ei^rht.  section  sixteen,  and  section  forty-one  of 

.■)0  k  Gt)  Virt.     the  Friendly  ScK-ieties  Act,  18%,  shall  not  apply  to  such  society  in  respect 

c.  "JS.  of  such  scheme. 

(If..)  In  the  apjtlicntion  of  this  schedule  to  Scotland  the  expression 
"rejristrar  of  the  county  court"  means  "sheriflF  clerk  of  the  cotntty,"  and 
"  ju<lj,'c  f>f  the  co\inty  court  "  mcnns  "  sheriff." 

(17.)  In  the  aiijilication  of  this  Act  to  Ireland  tlic  provisions  of  the 
40  &  41  Vict.  County  Otticers  and  Courts  (Ireland)  Act,  1S77,  with  respect  to  money 
c.  i>6.  depositol  in  the  I'ost  Office  Saving's  Hank  umler  that  Act  shall  apply  to 

money  investe<l  in  the  I'ost  Office  Savings  Bank  under  tliis  Act. 

SECOND    SCHEDULE. 
Ahbitkation. 

The  following  ])rovisions  shall  apply  for  settlini:  any  matter  wliich 
under  this  Act  is  to  be  settled  liy  arbitration  (rf)  : — 

(1.)  If  any  committee,  rc]>rcsentative  of  an  employer  and  his  workmen, 
exist  8  with  power  to. set  tie  matters  under  this  Act  in  the  ca.se  of  the  employer 
and  wcrkmen,  the  matter  shall,  uidess  citlicr  jiarfy  objects,  l>y  notici- 
in  writing'  sent  to  the  otlicr  party  before  the  committee  nu'ct  to  consiilei' 
the  matter.  Vx-  settleil  l>y  the  arbitration  of  such  committee,  or  be  referred 
by  them  in  their  discretion  to  arbitration  as  herein-after  provided. 

(2.)  If  cither  partj*  so  ol)jects.  or  there  is  no  such  committee,  or  the 
committee  so  refers  the  matter  or  fails  to  settle  the  matter  within  three 
months  from  the  <Iate  of  the  claim,  the  matter  shall  be  settled  by  a  sinjile 
arbitrator  agree<l  on  by  the  parties,  or  in  the  absence  of  aL'reement  by 
the  county  court  jud;:c.  ■■icconlin^'  to  the  i)roce(lure  prescribcil  by  rules  of 
court,  or  if  in  En^'laiul  the  Lord  Cliancellor  so  authorises,  acconlin^'  to  the 
like  pr<K'c(lure,  by  a  siiiL'lc  ai  bitratoi-  appointed  by  such  county  court  judpe. 

(H.)  Any  arbitrator  ai>|iointcd  by  the  county  court  judpe  shall,  for  the 
pur[K»ses  of  this  Act,  have  all  the  juiwers  of  a  county  court  judpe,  and 
shall  Ih'  paid  out  of  moneys  to  be  provide<l  by  Tarliament  in  accordance 
with  repulafioiiH  to  Ix;  made  by  the  Treasury. 
.'<2  &  63  Vict.  (4.)  The  ArJjitration  Act,  IHSi),  shall    not  apply  to  any   arbitration 

f-  ^"  \inder  this  Act  ;   but   an    arbitrator  may,  if  he   thinks  fit.  submit  nny 

ipiestion  of  law  for  the  decision  of  the  county  court  judpe,  and  the 
(lecision  of  the  judpe  on  any  c|iu-stion  of  law,  either  on  such  submis,sion. 
or  in  any  cas«;  where  he  hims«lf  settles  the  matter  under  this  Act,  shall 
be  final,  uides-s  within  the  time  ami  in  acc(U-dance  with  the  conditions 
presHTil)e<l  by  rides  of  the  Supreme  Ccmrt  either  party  appeals  to  the 
Court  of  Appeal  (/):  and  the  county  court  jtidpe,  or  the  arbitrator 
Apltointcil   by  him,  shall,  for  the  purpose  of  an  arbitration  under  this 

{if)  A  rciuntv  rourt  judpe  henrinp  an  ajmliration  for  compensation  under 
this  Art  i!<  •litti'ng  a»  nn  nrliitriitor  oniv,  and  liait  no  jurisdiction  to  prant  a  new 
trial:   ^foutlt^tln\.  I'<i>i,  (lH!i<.t)  I  il' U.  KO.'). 

(r)  Sfcuritv  for  the  cnst*i  of  an  appeal  will  he  orderwl  to  he  given  in  a 
nuitahle  cnw':  //«//  v.  S„ninin„  ll>,l,l.n,il  .<•  r«.,  ( l.S!)!l)  1  (i.  H.  .')<):{  ;  the 
nppf-nl  not  heinp  in  the  nature  of  a  iiiotinn  lor  a  new  trial  :  l{i  Ilnnrood  (iiid 
Ahraham$,  (1901)  2  K.  IJ.  .MM. 
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Act,  have  the  same  ))Owers  of  piocuiintj  the  attendance  of  witnesses  and 
the  ])iO(hiction  of  documents  as  if  the  chiim  for  conipensation  had  Ixjcn 
made  by  ]>laint  in  the  county  court. 

(5.)  Rules  of  court  may  make  provision  for  the  appearance  in  any 
arbitration  under  this  Act  of  any  party  by  some  other  person. 

(6.)  The  costs  of  and  incident  to  the  arbitration  and  proceedings 
connected  therewith  shall  be  in  the  discretion  of  tlie  arbitrator.  The 
costs,  whether  before  an  arbitrator  or  in  the  county  court,  shall  not 
exceed  the  limit  prescribed  by  rules  of  court,  and  shall  be  taxeil  in 
manner  prescribed  b}'  those  rules. 

(7.)  In  the  case  of  the  death  or  refusal  or  inability  to  act  of  an 
arbitrator,  a  Judge  of  the  Hij^h  Court  at  Chambers  may,  on  the  ai)pli- 
cation  of  any  party,  appoint  a  new  arbitrator. 

(8.)  Where  the  amount  of  compensation  under  this  Act  shall  have 
been  ascertained,  or  any  weekly  paj'ment  varied,  or  any  other  matter 
decided,  under  this  Act,  either  by  a  committee  or  by  an  arVjitrator  or  by 
agreement  (/),  a  memorandum  thereof  shall  be  sent,  in  manner  prescribed 
by  rules  of  court,  by  the  said  committee  or  arbitrator,  or  by  any  party 
interested,  to  the  registrar  of  the  county  court  for  the  district  in  which 
any  person  entitled  to  such  compensation  resides,  who  shall,  subject  to 
such  rules,  on  being  satisfied  as  to  its  genuineness,  record  such 
memorandum  in  a  special  register  without  fee,  and  thereupon  the  said 
memorandum  shall  for  all  purposes  be  enforceable  as  a  county  court 
judgment  (_^).  Provided  that  the  county  court  judge  may  at  any  time 
rectify  such  register. 

(i».)  Where  any  matter  under  this  Act  is  to  be  done  in  a  county  court, 
or  by  to  or  before  the  judge  or  registrar  of  a  county  court,  then,  unless 
the  contrary  intention  appear,  the  same  shall,  subject  to  rules  of  court, 
be  done  in,  or  by  to  or  before  the  judge  or  registrar  of,  the  county 
court  of  the  district  in  which  all  the  parties  concerned  reside,  or  if  they 
reside  in  different  districts  the  distiict  in  which  the  accident  out  of  which 
the  said  matter  arose  occurred,  without  prejudice  to  any  transfer  in 
manner  provided  by  rules  of  court. 

(10.)  The  duty  of  a  county  court  judge  under  this  Act,  or  of  an 
arbitrator  appointed  by  him,  shall,  subject  to  rules  of  court,  be  part 
of  the  duties  of  the  county  court,  and  the  officers  of  the  court  shall  act 
accordingly,  and  rules  of  court  may  be  made  both  for  any  purpose  for 
which  this  Act  authorises  rules  of  court  to  be  ma<le,  and  also  generally 
for  caiTying  into  effect  this  Act  so  far  as  it  affects  the  county  court, 
or  an  arbitrator  appointed  by  the  ju<lge  of  the  county  court,  and 
j)rocee(lings  in  the  county  court  or  before  any  such  arbitrator,  and  sucli 
lules  may,  in  England,  be  made  by  the  five  judges  of  the  county  courts 
appointed  for  the  making  of  rules  under  section  one  hundred  and  sixty- 
four  of  the  County  Courts  Act.  1888,  and  when  allowed  by  the  Lord  51  ^<;;  52  Yict. 
Chancellor,  as  provided  by  that  section,  shall  have  full  effect  without  ^^_  43. 
any  further  consent. 

(11.)  No  court  fee  shall  be  payable  by  any  party  in  respect  of  any 
proceeding  under  this  Act  in  the  county  court  prior  to  the  award. 

(12.)  Any  sum  awarded  as  compensation  shall  be  paid  on  the  receipt 
of  the  person  to  whom  it  is  payable  under  any  agreement  or  award,  and 
his  solicitor  or  agent  shall  not  be  entitled  to  recover  from  him.  or  to 
claim  a  lien  on,  or  deduct  any  amount  for  costs  from,  the  said  sum 
awarded,  except  such  sum  as  may  be  awarded  by  the  arbitrator  or 
county  court  judge,  on  an  application  made  by  either  party  to  determine 
the  amount  of  costs  to  be  paid  to  the  said  solicitor  or  agent,  such  sum  to 

(/)  A  memorandum  of  an  implied  agreement  was  ordered  to  be  recorded  in 
Jones  V.  Great  Central  liai/irai/  Co.,  18  Times  h.  Rep.  66. 

(q)  As  by  a  committal  order  under  sect.  5  of  the  Debtors  Act,  1869  :  Bailei/ 
V.  riant,  (1901)  1  K.  B.  31. 
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Ijc  nwanltHl  subject  to  taxation  aii«l  to  tlio  scale  of  costs  prescribcti  by 
ruU-s  of  I'oiiit. 

(IH.)  The  Secretary  of  State  may  appoint  let:ally  <]ualitie<l  medical 
praciitioiiei"s  for  the  purpose  of  this  Act,  and  any  committee,  arbitmtor, 
or  judaic,  may,  subjtvt  to  rej;ulations  made  by  the  Secretary  of  State  and 
the  Trea>ury,  ap|H>int  any  such  practitioner  to  report  on  any  matter 
which  sei-ms  material  to  any  iiuestinn  arisini;  in  the  arbitration  ;  and 
the  expense  of  any  such  me<lical  practitioner  shall,  subject  to  Trcivsury 
rejjulations,  \k-  paid  out  of  nu)iieys  to  Ir;  provided  by  Parliameut. 

(14.)  In  the  ap|)lication  of  the  schedule  to  Scotland — 

(a)  '•Sherili  "  shall  besuljstituted  for  "county  court  judge,"  "sheriff 

court"  for  "ctmnty  court,"  "action"  for  "plaint,"  "sheriff 
clerk"  for  "registrar  of  the  county  court,"  nml  "act  of 
setlerunt  "  for  "  rules  of  court  "  : 

(b)  Any  award  i>r  au'reement  as  to  compensation  under  this  Act  may 

l>c  competently  recordetl  for  execution  in  the  books  of  council 
and  session  or  sheriff  court  books,  and  shall  be  enforceable  in 
like  manner  as  a  recorde<l  tlecree  arbitral  : 

(c)  Any  application  to  the  sheriff  as  arbitrator  shall  be  heard,  trie<l, 

ami  determined  summarily  in   the  numner  provided  by  the 

39  &  40  Vict.  fifty-second  scvtion  of  the  Sheriff  Courts  (Scotland)  Act,  IS7<>, 

c.  70.  save  only  that   jiarties  may  Ix;  represented    by   any   person 

authf>rised  in  writin},'  to  appear  for  them  and  subject  to  the 

declaration  that  it  shall  be  competent  to  either  party  within 

the  time  and  in  aeeonlance  with  the  conditions  prcscrited  by 

act  of  scflerunt  to  rc<iuire  the  sheriff  to  state  a  case  <m  any 

((uestitm  of  law  determined  by  him,  and  his  decision  thereon 

in  such  case  may  Ix;  submitted  to  either  division  of  the  Court 

of  Session,  who  may  hear  and  determine  tiie  same  (inally,  and 

remit  to  the  sheriff  with  instruction  as  to  the  juilgment  to  be 

pronounced  (A). 

(15.)  I'arayraphs  four  and  seven  of  this  schedule  shall  not  apply  to 

Scotland. 

(16.)  In  the  application  of  this  schedule  to  Ireland  the  expression 
"county  court  judj,'e"  shall  include  the  recorder  of  any  city  or  town. 


Tin;    WoRK.MKX'S    COMPENSATIOX    IITLES,  is-.ts. 
D.V'I'HI)  ^FAY  I'Ttli,  lS98(/j. 

I'rrliiiiiiitiri/. 

EfTwt,  dliort  J- — ('•)  The  following  Hulcs  shall  have  effect  under  the   Workmen's 

title,  '  Compensation  Act,  1s'.>7  (in   these  Hides  referred   to  ns  the  Act),  with 

comnnniT-  reference  to  any  matter  or  proceeding  for  the  regulation  of  which  Rules 

mpnt,  and  f'^  Court   nmy  Ix-  made  under  the  Act,  and  generally  for  canying  the 

conjitnirtion         Act    info  effi"<i   so  far  as  it  affects  the  county   court    or   an   arbitrator 
of  Uulc^i.  ap|K>intcd   by   tlie  judge  of   the  county  court,  and  prociHMlings  in  the 

GO  ic  fil  Vi(  t.      county  court  or  In-fiire  any  such  arbitrator. 
Q^  37.  (2.)  These  Uidt-s  nuiy  be  cited  as  the  Workini-n's  Compensation  Rules, 

18I»H,  ami  shall  crune  into  operation  on  the  first  day  of  July  one  thousand 

eight  hundred  ami  ninety-eight. 
/>2  &  .'iS  Vi(t.  (H.)  The  Interpn-tation  Act,  \x'.K>.  shall  apply  for  the  purpose  of  the 


G3. 


(A)  An  appeal  lien  from  the  Court  of  Sesxion  to  the  House  of  Lords  : 
0»fx,nir  Y.   Uarrlni/.  (HK»1)  A.  C.  2(i',t. 

(i)  These  nn-  ]irint««l  a*  fliej  now  stand  amended  by  the  Workmen's  Coni- 
ponMition  Rulfxof  IHUP  nndof  IDOO,  whi<-h  ruleit"  Hhall  Ih'  rend  audconntrucd 
fl.i  if  they  were  contained  in  the  Workmen's  Compen.tntion  Rides,  1898." 
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interpretation  of  these  Rules  as  it  applies  for  tlio  purpose  of  the  inter- 
pretation of  an  Act  of  Parliament. 

(4.)  These  Rules  shall  also  be  read  and  construed  with  the  County 
Court  Rules,  1889,  and  the  County  Court  Rules  of  subseijuent  date 
amendina:  the  same  ;  and  any  order  and  rule  referred  to  by  number  in 
these  Rules  shall  mean  the  order  and  rule  so  numbered  in  the  County 
Court  Rules,  i88it.  or  in  any  County  Court  Rules  of  subsequent  date,  as 
the  case  may  be. 

Partie/i  to  Arhltrut'um  hpfore  Judge  or   Arhltrator  appointed  hy 
Jiuhjr. 

2. — (1.)  When  application  is  made  for  the  settlement  by  the  judge,  or 
by  an  arbitrator  appointed  by  the  judge,  of  any  matter  which  under  the 
Act  is  to  be  settled  by  arbitration,  the  party  making  such  apjilication 
shall  be  called  "  the  applicant "  ;  and,  subject  to  these  rules,  all  other 
persons  whose  presence  at  the  arbitration  may  be  necessary  to  enable  the 
judge  or  arbitrator  effectively  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  shall  be  made  parties  to  the  application, 
and  shall  be  called  "  the  respondents." 

(2.)  In  any  case  in  which  both  the  undertakers  as  defined  by  the  Act 
and  a  contractor  with  them  are  alleged  to  be  liable  to  pay  compensation 
under  the  Act,  the  applicant  may  at  his  option  make  both  the  undertakers 
and  the  contractor,  or  either  of  them,  respondents. 

3.  More  persons  than  one  may  be  joined  as  applicants  in  one  arbitration, 
in  any  case  in  which  such  persons  might  be  joined  in  one  action  as 
plaintiffs  under  Order  III.,  Rule  1'/,  of  the  County  Court  Rules  (Rule  1 
of  the  County  Court  Rules,  Deceml)er,  1896)  ;  and  that  rule,  and  Rules  18 
and  19  of  Order  XLIV.,  shall,  with  the  necessary  modifications,  apply  to 
any  such  arbitration. 

4. — (1.)  An  application  on  behalf  of  the  dependants  of  a  deceased 
workman  for  the  settlement  by  arbitration  of  the  amount  payable  as 
compensation  to  such  dependants  shall  be  made  by  the  legal  personal 
representative,  if  any,  of  the  deceased  workman  on  behalf  of  such 
dependants,  and  such  legal  personal  representative  shall  file,  as  part  of 
the  particulars  hereinafter  mentioned,  particulars  as  to  the  dependants 
on  whose  behalf  such  application  is  made. 

(2.)  If  there  is  no  such  legal  personal  representative,  the  application 
may  be  made  by  the  dependants  themselves. 

(3.)  Provided,  that  if  there  is  any  conflict  of  interest  between  the 
dependants  themselves,  the  application  may  be  made  by  such  legal 
personal  representative  on  behalf  of  some  only  of  such  dependants,  or  if 
there  is  no  such  legal  personal  representative  the  application  may  be 
made  by  some  only  of  such  dependants,  the  other  dependants  in  either 
case  being  named  as  respondents. 

(4.)  In  the  construction  of  this  rule  the  term  '"dependants"'  shall 
include  persons  who  claim  to  be  dependants,  but  as  to  whose  claim  to 
rank  as  dependants  any  question  arises. 

.5. — (1.)  In  any  case  in  which  the  amount  payable  as  compensation  to 
the  dependants  of  a  deceased  workman  has  been  agreed  upon  or  ascer- 
tained, but  any  question  arises  as  to  who  aie  dependants,  or  as  to  the 
amount  payable  to  each  dependant,  an  application  for  the  settlement  of 
such  question  by  arbitration  may  be  made  either  by  the  legal  pereonal 
representative  (if  any)  of  the  deceased  workman  on  behalf  of  the 
dependants  or  any  of  them,  or,  if  there  is  no  legal  personal  representative, 
by  such  dependants  or  any  of  them,  against  the  other  dependants,  and 
the  persons  claiming  to  be  dependants,  but  as  to  whose  claim  to  rank  as 
such  a  question  arises  :  or  such  application  may  be  m.ade  by  the  persons 
claiming  to  be  dependants,  but  as  to  whose  claim  to  rank  as  such  a 
question  arises,  or  any  of  them,  against  the  legal  personal  representative 
(if  any)  of  the  deceased  workman,  and  the  dependants,  and  such  of  the 
persons  claiming  to  be  dependants  as  are  not  applicants. 

M.S.  43 
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(2.)  In  nny  such  avie,  if  the  employer  luu*  pui«l  the  aj^recnl  «>r  asccrtaine*! 
nnicnint  of  compensation,  it  shall  not  Ik?  ncees.s.nry  to  make  him  a  rcspon- 
ileni.  hut  if  sucli  eonipeiisation  or  any  part  thereof  is  still  in  his  hnnds 
he  shall  be  matle  a  res|Kin<K'iit. 

(H.)  In  any  such  ease  the  employer,  if  made  a  ix'.spondent.  may  pay 
the  amount  of  eompensntion  in  liis  haiuls  into  court,  to  he  dealt  with  as 
the  juilp.'  or  arhitmtor  shall  direct,  and  thereupon  further  proceetlings 
apiinst  liim  shall  \>e  stayi'd. 

fi. — (1.)  .\n  application  for  the  settlement  by  arbitration  of  the  sum 
payable  in  res|H>ct  of  medical  attendance  on  aiul  tlic  burial  of  a  deceased 
workman  who  leaves  no  depeiitlants  shall  Ix;  made  by  the  le>^al  |x;rsonal 
representative,  if  any,  of  the  decease<l  workman.  If  there  is  no  such 
Icjral  |>ersonal  representative,  the  application  may  be  made  by  any 
|)crson  to  whon'.  any  such  expenses  are  <lue.  In  the  latter  c.xse  any  other 
pers<in  known  to  the  applicant  as  a  person  to  whom  any  such  exjMjnses 
are  due  sh.ill  Ix.-  joined  in  the  application  eitherasa|)|ilicant  <>r  respondent. 

(2.)  In  any  case  in  which  a|)plicati(>n  is  made  for  the  settlement  by 
arbitration  of  such  amount,  the  amount  awarded,  if  insullicient  for  the 
payment  of  such  expenses  in  full,  shall  be  apportionwl  between  the 
persons  to  whom  such  exi)enses  arc  due  in  such  manner  as  the  judj^  or 
arbitiTitor  shall  direct. 

7.  The  provisions  of  Rules  7  and  H  of  Onler  III.  as  to  parties  suinj; 
or  defendinfj  nn  behalf  of  other  persons  havintr  the  same  interest,  and 
the  provisiiin.s  of  the  County  Court  Rules  as  to  persons  under  disability 
and  partners  suing  and  being  sued,  shall,  with  the  neces.saiy  mo<litications, 
apply  to  prtweedings  by  way  of  arbitration  under  the  Act. 

Ajijilii'iitioii    fur    Arhitrutioii. 

K.  \\\  a|)plication  for  the  settlement  of  any  matter  by  arbitration 
shall  lie  made  by  the  appliamt  filing  with  the  registrar  a  retiue«t  for 
arbitration,  intituled  in  the  matter  of  the  Act  and  in  the  matter  of  the 
arbifratinn,  whidi  reipiest  shall  be  entered  and  innnbered  as  a  |>laint, 
and  shall,  with  the  subscipient  proceedings  thereon,  be  recoiiled  in  the 
special  register  hereinafter  menti(ine<l. 

9.  Particulars  shall  be  appended  orannexe<l  to  the  recjucst, containing — 

(a)  A  concise  statement  of  the  circumstances  under  which  the  appli- 

cation is  made,  and  the  relief  or  order  which  the  applicant 
claims  : 

(b)  The  date  of  service  of  notice  of  the  accident  on  the  em|doyer,  or. 

if  such  notice  has  not  Ijeen  serve<l,  the  re.n.son  for  such  omission  ; 
and 

(c)  The  full   name   and   addresses   of   the   respondents,  and   of    the 

applicant  and  his  .solicitor,  if  the  proceedings  arc  commenced 
through  a  solicitor. 

10. — (1.)  The  rciuest  and  particulars  sludl  be  aecDiiling  to  such  of  the 
forms  in  the  .Appeinlix  !is  sh.iU  be  jipplicable  to  the  case,  with  such 
m'NJifications  as  tlie  n.ature  of  the  case  sliall  re<niire. 

(2.)  A  copy  i>f  the  notice  of  th<'  acciilent  shidl  Ih-  !»p|iende<l  or  annexed 
to  the  |>nrticulars.  If  this  ride  cannot  be  c<m>|ilied  with,  tiic  reason  for 
the  omiHsioM  Hhall  l>c  slate<l  in  the  i>artieulars. 

10ft. — (1.)  Where  an  employer  on  whom  a  claim  for  compensation 
has  Ix'cn  m:ide  desires  to  nuike  nn  application  for  the  settlement  of  any 
matter  by  aibitrafion,  lie  shall  file  a  rc'iuest  for  arbitration  in  accordance 
with  Rule  H.  to  which  the  workm.an,  or  the  legal  personal  re|tresentative 
(if  any)  atul  the  iters'ins  claiming  to  1m*  dependants  of  a  <lece!vsed  work- 
man, or  the  other  ikm-hous  (as  the  ease  may  Vh?)  on  whose  Ixihalf  thi' 
claim  was  made  »hall  l>e  respondents. 

f2.)  Partieulars  shall  l>e  a|>pende<l  or  .innexcd  to  the  re<|uest  containing 

(a)  a  concise  statement  of  the  circnmstiinces  under  which  the  a|)plica- 
tion  is  made  ; 
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(b)  A  .statement  whether  the  applicant  admits  his  liability  to  pay 

compensation,  or  denies  such  liability,  wholly  or  partially,  with 
(in  the  latter  case)  a  statement  of  the  grounds  on  and  extent  to 
which  he  denies  liability  ; 

(c)  a  statement  of  the  matters  which  the  applicant  desires  to  have 

settled  by  arbitration  :  and 

(d)  The  full  names  and  afldresses  of   the  respondents,  and   of   the 

ajiplicant  and  his  solicitor,  if  the  proceedings  are  commenced 
thr<iugh  a  solicitor. 

11.  The  applicant  shall  deliver  to  the  registrar  with  the  request  and 
particulars  a  copy  theieof  for  the  judge  or  arbitrator,  and  a  copy  for  each 
respondent  to  Vje  served. 

12.  Where  the  applicant  is  illiterate  and  unable  to  furnish  the  required 
information  in  writing,  the  request  and  particulars  and  copies  shall  be 
filled  up  by  the  registrar's  clerk. 

Prorccdings  on  Arbitration  hefore  Judge. 
FLvnu)  Day  and  Place  for  Arbitration. 

13. — (1.)  On  the  filing  of  a  request  for  arbitration,  the  registrar  shall 
transmit  a  copy  of  the  request  and  particulars  to  the  judge,  who  shall  as 
soon  as  conveniently  may  be  (if  he  decides  to  settle  the  matter  himself), 
appoint  a  day  and  hour  for  proceeding  with  the  arbitration.  Such  day 
shall  be  so  fixed  as  to  allow  the  copies  of  the  request  and  particulars  to 
be  served  on  the  resi)ondents  at  least  [fifteen  (7*)]  clear  days  before  the 
day  so  fixed. 

(2.)  The  arbitration  shall,  subject  as  hereinafter  mentioned,  be  held  at 
the  place  at  which  the  court  is  held. 

(8)  Provided,  that  the  judge  may  dii'cct  that  the  arbitration  shall  be 
held  at  any  other  place  within  the  district  of  the  court,  on  application 
in  that  behalf  made  by  any  party  to  the  arbitration,  and  on  such  party 
filing  an  undertaking  to  provide  at  his  own  expense  a  place  to  the  satis- 
faction of  the  judge  in  which  the  arbitration  may  be  held,  and  to  pay 
the  necessary  expenses  of  the  judge  and  officers  of  the  court  attending 
at  such  place. 

(4.)  If  such  direction  is  given  before  the  notices  mentioned  in  the 
next  following  rule  are  issued,  the  registrar  shall  insert  in  such  notices 
the  place  at  which  the  arbitration  has  been  so  directed  to  be  held. 

(5.)  If  such  direction  is  given  after  such  notices  have  been  issued,  the 
registrar  shall  forthwith  send  notice  by  post  to  the  parties  of  the  place 
at  which  the  arbitration  has  been  so  directed  to  be  held. 

^'otice  of  Day  Fia-ed. 

14. — (1.)  On  the  da}'  for  proceeding  with  an  arbitration  being  fixed,  the 
registrar  shall  give  or  send  by  i)ost  notice  in  writing  to  the  applicant, 
stating  the  place  at  which  and  the  day  and  hour  on  and  at  which  the 
arbitration  will  be  proceeded  with,  and  shall  issue  the  copies  of  the 
request  and  particulars,  under  the  seal  of  the  court,  for  service  on  the 
respondents,  together  with  notices  signed  by  the  registrar  himself,  and 
under  the  seal  of  the  court,  stating  the  place  at  which  and  the  day  and 
hour  on  and  at  which  the  arbitration  will  be  proceeded  with,  and  that 
if  the  respondents  do  not  attend  in  person  or  by  their  solicitors  such 
order  will  be  made  and  proceedings  taken  as  the  judge  may  think  just 
and  expedient. 

(2.)  Where  {I)  the  request  is  filed  by  an  employer,  the  notices  to  be 
served  on   the  respondents   shall  be   modified   by  the  omission  of  the 

{k)  Fifteen  has  been  substituted  for  ten  by  rule  1  ot  the  Workmen's  Com- 
pensation Rules,  1899. 

(/)   Rule  2  of  the  Workmen's  Compensation  Rules,  1900. 

43—2 
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RILKS.   1H<)8. 


^«•rvl(•^•  on 
r«s[>iindtnt>. 
[Onltr  VII., 
nilf  30.] 


Act.  se<-t.  1. 
SiiJ>->etti«, 4,  5. 

Mhere 
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hailit!. 

[Ciriier  VII.. 
nile  31.] 


Stay  of 
j)riM»^'<ling>> 
in  other 
arhitriition>. 
to  iihide 
decision  ait  to 
linbility  in 
w-leeted 
nrhitnitiun 

Ottler  VIII, 
n»l«-jt  2-6.] 

Atutwer  l)y 
re<«p<>n<Ient. 

Order  X., 
nde»  P.  10. ' 


Kortn  8. 


\vi>ril>  tliL'n.in    relatinj;  tn  the  denial  or  lulinissiim   of  liability   to   pay 
coni|>cnsiitioii. 

St'rrirr  mi  Urxpondi'ntit. 

l.">. — (1.)  The  fopies  and  notices  ineiitione<l  in  the  last  preceding  rule 
may  Ik*  .serviil — 

(a)   Hy  a  liailitT  of  a  conrt  : 
or,  at  the  iTH|nest  of  tlie  applicant  or  his  solicitor. 

(h)  Hy  the  applicant  or  some  clerk  or  servant   in  his  permanent  and 
exclusive  em|)Iov  ;  or 

(c)  Bv  the  applicant's  solicitor,  or  a  solicitor  acting  as  agent  for  such 
Holicitor,  or  some  pers«in  in  the  employ  of  either  of  them. 

(2.)  Service  may  l>e  effected  eitlier  in  accordance  with  the  rules  as  to 
service  of  ilefaidt  summonses,  or  hy  registered  post  in  accordance  with 
the  provisions  of  suh-srctions  4  and  ."i  of  section  2  of  the  .\rt  with  refer- 
ence to  service  of  notice  in  respe<-t  of  an  injury,  and  the  provisions  of 
those  sub-sections  shall  apply  to  such  service. 

(3.)  Where  service  is  effecte<l  otherwise  than  by  a  l)ailiff,  a  copy  of  the 
document  scrveil,  with  the  date  and  ukkIc  of  service  cnilorsetl  thereon, 
shall  within  three  clear  ilays  next  after  the  date  of  service,  or  such  further 
time  as  may  1h>  allowed!  by  the  registrar  of  the  court  issuing  such  docu- 
ment. 1h- delivereil  or  transmitted  to  such  registrar  l<y  the  applicant  or 
his  >olicitnr.  The  applicant  or  his  solicitor  shall  also  (uidess  the  respon- 
dent flies  an  answer)  after  the  time  limited  for  filing  an  answer,  deliver 
or  tninsmit  to  the  registrar  an  affidavit  of  the  service  of  such  document, 
according  to  Form  21  in  the  Appendix  to  the  County  I'onrt  Kules.  with 
such  variations  as  the  circumstances  of  the  case  shall  require. 

Stiiy  of  Prorrrdinijii. 

Itl.  Where  several  reipiests  for  arbitration  are  filed  by  different  appli- 
cants aj'ninst  the  same  res|)ondent  iti  the  .same  coui  t  in  respect  of  matters 
arising  out  of  the  same  circumstances,  the  nsponilent  may.  on  filing  an 
undei taking  to  be  IhiuikI.  so  far  as  his  liability  tr)  |)ay  comiMiisation  is 
concerned,  by  the  award  in  such  one  of  the  said  arbitrations  a,-'  may  be 
selected  by  the  judge,  apply  to  liie  judge  under  Order  VIII.  Utile  2.  for 
an  order  to  stay  pnKicedings  in  the  arbitrations  other  than  the  one  so 
.sclecte<l  until  an  award  is  made  in  such  select e<l  arbitration  :  and  Rules 
2  to  (I  of  Order  VIII.  shall,  with  the  necessjiry  nnHlifications.  apply 
accordingly. 

A  iiMirrr  hi/    lirxiionilriils. 

17. — (1.)  If  any  respondent  desires  to  disclaim  any  interest  in  the 
subject-matter  of  the  arbitnifion.  or  considers  that  the  applicanfs  par- 
tii'ulars  arc  in  any  nispi-ct  inaccurate  or  incomplete,  or  desires  to  bring 
any  fact  or  document  to  the  notice  of  the  judge,  or  intends  to  rely  on 
the  fact  that  notice  of  the  acicident  was  not  served  in  acconiance  with 
section  2  of  the  Act.  or  that  the  claim  for  compen.sjition  was  not  made 
within  the  time  limit^il  by  the  said  section,  or  intends  to  tleny  (wholly 
or  |iarlially)  his  liai>ility  \o  pay  compensjition  under  the  .\ct.  he  shall 
f fen  (/;»))  diiir  days  at  least  Ijcfore  tln'  day  fixed  for  procctnling  with 
the  arbitmfion.  file  with  the  registrar  an  answer,  stating  his  name  and 
addrt-ss.  .inil  the  name  and  ndilress  of  his  solicitor  (if  any),  and  stating 
that  he  disclaims  any  interest  in  the  sid)ject-matter  of  the  arbitration, 
or  stating  in  what  respect  the  particulars  are  inaccurate  or  incomplete, 
or  stating  concisely  any  fact  or  document  which  he  desires  to  bring  to 
the  notice  of  the  judgr.  or  on  which  he  intends  to  rely,  or  the  grounds  on 
and  ext<'nt  to  which  he  denies  liability. 

(2.)  Such  re»|>ondeiit  shall,  with  such  answer,  file  copies  thereof  for 


(m)  Ten  wai  subntituted  for  five  by  nilc  2  of  the  Workmen's  Corapensfltion 
Rules,  \m\). 
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the  applicHnt  and  the  judge,  and  one  copy  for  each  of  the  other  respon- 
dents, and  the  registrar  shall  within  twenty-four  hours  after  receiving 
such  copies  transmit  the  same  by  post  to  the  applicant  and  the  judge  and 
the  other  respondents  respectively. 

(3.)  Subject  to  any  answer  so  filed,  and  to  the  provisions  of  the  next 
following  paragraph,  the  applicant's  particulars,  and,  in  the  case  of  a 
claim  for  compensation,  the  liability  to  pay  compensation  under  the  Act, 
shall  be  taken  to  be  admitted. 

(4.)  J^rovided,  that  in  case  of  non-compliance  with  this  rule,  and  of 
the  applicant's  not  consenting  at  the  arbitration  to  permit  a  respondent 
to  avail  himself  of  any  matter  of  which  he  should,  pursuant  to  this  rule, 
have  given  notice  by  filing  an  answer,  the  judge  may,  on  such  terms  as 
he  shall  think  fit,  either  proceed  with  the  arbitration  and  allow  the 
respondent  to  avail  himself  of  such  matter,  or  adjourn  the  arbitration  to 
enable  the  respondent  to  file  such  answei-. 

(o.)  The  provisions  («)  of  this  lule  sliall.  with  the  necessary  modifica- 
tions, applj'  to  a  case  in  which  a  request  for  arbitration  is  filed  by  an 
employer  ;  but  a  respondent  who  fails  to  file  an  answer  shall  not  be 
taken  to  admit  the  truth  of  any  statement  in  the  applicant's  particulars 
in  which  he  denies,  wholly  or  partially,  his  liability  to  pay  compensation. 

Submission  to  Award  or  Payment  into  Court  hy  Respondents. 

18. — (1.)  Where  a  respondent  from  whom  compensation  is  claimed 
admits  liability,  he  may  at  any  time  before  the  day  fixed  for  proceeding 
with  the  arbitration, 

(a)  Where  the  application  is  made  by  an  injured  workman,  file  with 

the  registrar  a  notice  that  the  respondent  submits  to  an  award 
for  the  payment  of  a  weekly  sum.  to  be  specified  in  such 
notice  ;  or 

(b)  Where  the  application  is  made  on  behalf  of  the  dependants  of  a 

deceased  workman,  or  for  the  settlement  of  the  sum  payable  in 

respect  of  meilical  attendance  on  and  the  burial  of  a  deceased 

workman  who  leaves  no  dependants,  pay  mto  court  such  sum 

of  money  as  the  respondent   considers  sufficient  to  cover  his 

liability  in  the  circimistances  of  the  case. 

(2.)  The  registrar  shall,  within  twenty-four  hours  from  the  time  of  any 

notice  filed  or  payment  made  i)Uisuant  to  the  last  i)receding  paragi-aph, 

send  notice  thereof  (with,  where  a  notice  is  fileil.  a  copy  of  such  notice) 

to  the  apj)licant,  and  to  the  other  respondents  (if  any). 

(3.)  If  the  applicant  is  a  workman,  and  elects  to  acce[)t  in  satisfaction 
of  his  claim  the  weekly  payment  specified  in  the  respondent's  notice,  he 
shall  send  to  the  registrar  and  to  the  respondent  by  post,  or  leave  at  the 
registrar's  office  and  at  the  residence  or  place  of  business  of  the  respon- 
dent, a  written  notice  stating  such  accejitance.  within  such  reasonable 
time  before  the  day  fixed  for  proceeding  with  the  arbitration  as  the  time 
of  filing  of  notice  of  submission  by  the  respondent  has  permitted. 

(4.)  If  the  application  for  arbitration  is  made  on  behalf  of  the  depen- 
dants of  a  deceased  workman,  or  for  the  settlement  of  the  sum  payable 
in  respect  of  medical  attendance  and  burial  as  aforesaid,  and  the  applicant 
is  willing  to  accept  the  sum  paid  into  court  in  satisfaction  of  the  compen- 
sation payable  to  the  dependants,  or  in  respect  of  such  medical  attendance 
and  burial  (as  the  case  may  be),  he  shall  send  to  the  registrar  an<l  to  the 
respondent  by  post,  or  leave  at  the  registrars  office  and  at  the  residence 
or  place  of  business  of  the  respondent,  a  wiitten  notice  of  such  willing- 
ness, within  such  reasonable  time  before  the  ilay  fixed  for  i)roceeding 
with  the  arbitration  as  the  time  of  payment  into  court  by  the  respondent 
has  permitted. 

If  there  are  any  other  respondents,  the  ajtplicant  shall  in  like  manner 
give  notice  of  such  willingness  to  such  respondents  :  an<l  if  any  of  such 

{»)  Rule  3  of  the  Workmen's  Compensation  Rules,  1900. 
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resj)ondent.s  arc  willing  to  iiccept  tin-  sum  paid  into  court  in  satisfaction 
of  such  compensation  as  aforesaiil.  they  shall  in  like  manner  f^ive  notice 
of  such  \villingni>ss  to  the  rejjistnir  and  to  the  applicant  and  the  other 
respondents. 

(.">.)  If  the  applicant  is  a  workman,  and  elects  to  accept  in  satisfaction 
of  his  claim  the  weekly  payment  submitted  to  by  the  respondent,  or  if  in 
any  other  case  the  applicant  and  all  the  rcspunilents  give  notice  of  their 
willingne.-<s  to  accept  the  sum  paid  into  court,  the  following  provisions 
shall  apply  : — 

(a)  Where  the  ri-spondeiit  submits  to  an  award  for  the  payment  of  a 

weekly  sum,  the  juilgt.'  may.  on  application  made  to  him  in  or 
out  of  court,  forthwith  make  an  award  directing  payment  of 
such  weekly  sum  accordingly  : 

(b)  Where  the  res|M>ndent   ha-s  paid  money  into  court,  further  pro- 

cee<lings  against   such    respondent    shall    be  stayed,  except   as 

hereinafter  mentioned  :    and 

(i.)  If  the  applicant  and  the  other  respondents  agree  as  to  the 
ap|)ortionment  and  ai)plicatiou  of  such  sum,  the  judge 
may.  on  a|)])licati(>n  made  to  him  in  oi-  out  of  court 
on  behalf  of  or  with  the  consent  of  all  such  parties, 
forthwith  m.ake  an  awanl  for  such  apportionment  ami 
api)lication  ; 
(ii.)  In  any  other  case  the  arbitration  may  proceed  as  between 
the  ap|iiicant  and  the  other  respondents. 

(c)  In  any  such  ca.se  the  judge  may,  in  his  discretion,  by  his  award 

onler  the  respondent  filing  notice  of  submission  to  an  award  or 
jiaying  money  into  court  to  ])ay  such  costs  as  the  applicant  and 
the  other  respondents  or  any  of  tliem  may  have  properly  incurreil 
before  the  receipt  of  notice  of  sul)mission  to  an  awar<l  or  pay- 
nrient  into  court,  including,  if  the  judge  on  consideration  of  the 
facts  of  the  ca.se  shall  .so  order,  any  items  which  might  have 
Ijeen  allowe<t  by  order  of  the  judge  at  the  hearing  of  the 
arbitration. 

(d)  If  theapplicjint  or  any  respondent  intends  to  ai)i)ly  for  any  such  costs, 

he  shall  give  notice  nf  his  intention  in  his  notii-e  of  acceptance. 

(<>.)  In  default  of  notice  of  acceptance  by  tlii'  applicant  and  all  tiie 
respondents,  the  arbitration  may  jtrocecd  :  but  if  no  greater  weekly  pay- 
ment or  com|)ensation  is  awarded  than  that  wiiich  the  lespondent  has 
>ubmitte<l  tf)  pay  or  has  |)aid  into  court,  such  respondent  shall  not  be 
liable  to  pay  any  further  costs  than  such  as  he  might  have  Inn-n  ordeted 
to  pay  if  the  we»'kly  payment  offered  or  sum  paid  into  court  had  Ix-en 
accepted  :  and  the  judge  may  order  any  costs  incurred  by  such  respon- 
dent after  nf)tice  of  submission  to  an  award  or  payment  into  court  to  l)e 
paid  by  any  paily  who  lias  not  given  notice  of  acceptance  of  such  weekly 
payment  or  sum.  aJHJ  may  order  such  costs  to  \m:  set  cifT  .-igainst  any  costs 
|)ayable  to  sudi  party,  or  to  Ix;  «le<luctetl  ficmi  any  weekly  payment  or 
compensation  awar<li-d  to  sjich  party.  The  ju«lge  may  al.so  ortler  any 
crwts  incurred  after  notice  of  payment  into  court  by  any  party  who  has 
given  notice  of  acce|itance  to  Ik-  paid  by  any  other  party  who  hius  not 
given  Huch  notice,  and  to  !«•  de<luctc-<l  from  any  compensjition  awardc<l 
to  such  l.'i-tt-meiili'ineil  party. 

(7.)  The  provisions  (d)  of  tliis  rule  shall,  with  the  necessary  modifica- 
tions, apply  to  a  ca.se  in  which  an  emplnyer  who  has  tiletl  a  retjuest  for 
arbitration  admits  liability  to  pay  compensation. 

\ifirr  III  J'lirtir*  aijnhmt   w/ioiii  Indrninity  rln'niird    iindrr  Strtion    I  or 
Srrlion  6,  or  otln'rirUr. 

HI.  Where  a  n-spondenf  claims  to  Ik;  entitled  under  section  4  or 
iHTtiun  6  of  the  Act  or  otherwise  to  indemnity  over  against  any  jjcnwin 

(o)  Rule  4  of  the  Workmen's  Compennation  Rules,  1000. 
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not  a  party  to  the  arbitration,  he  shall,  five  clear  days  before  the  day 
fixed  for  proceeding  with  the  arbitration,  file  a  notice  of  his  claim, 
according  to  the  form  in  the  Appendix  ;  and  the  registrar  shall  seal  such 
notice  and  deliver  it  to  the  respondent,  wh(j  shall  serve  the  same, 
together  with  a  copy  of  the  applicant's  request  and  particulars,  and  of 
the  notice  served  on  the  respondent  under  rules  14  and  ir>,  upon  the 
person  against  whom  such  claim  is  made  ;  and  the  piovisioiis  of  rule  15 
shall  apply  to  such  service. 

20.  If  any  person  served  with  a  notice  under  the  last  preceding  rule 
(herein-after  called  the  third  party)  desires  to  dispute  the  applicant's 
claim  in  the  arbitration  as  against  the  respondent  on  whose  behalf  the 
notice  has  been  given,  he  must  appear  before  the  judge  on  the  day  fixed 
for  proceeding  with  the  arbitration,  or  on  any  day  to  which  he  may  have 
received  notice  from  the  registrar  that  the  arbitration  has  been  adjourned 
or  postponed  ;  and  in  default  of  his  so  doing  he  shall  be  deemed  to  admit 
the  validity  of  auj'  award  made  against  such  respomlent,  as  to  any 
matter  which  the  judge  has  jurisdiction  to  decide  in  the  arbitration  as 
between  the  applicant  and  the  respondent,  whether  such  award  is  made 
by  consent  or  otherwise. 

21. — (1.)  The  third  party  or  the  respondent  may  apply  at  or  before 
the  arbitration  to  the  judge  for  directions  ;  and  the  judge,  upon  the 
hearing  of  the  application,  may,  if  it  shall  appear  desirable  so  to  do,  give 
the  third  party  leave  to  resist  the  claim  of  the  applicant  against  the 
respondent  upon  such  terms  as  may  be  just,  or  to  appear  at  the 
arbitration  and  take  such  jiart  therein  as  may  be  just,  and  generally  may 
give  such  directions  as  he  shall  think  proper. 

(2.)  If  the  third  party  obtains  leave  to  resist  the  claim  of  the  applicant 
against  the  respondent,  the  judge  shall  have  the  same  power  to  award 
costs  as  between  the  applicant  and  the  third  party  as  he  has  to  award 
costs  between  the  applicant  and  the  respondent. 

22. — (1.)  Nothing  in  these  Rules  shall  empower  the  judge  to  decide 
(otherwise  than  by  consent)  anj'  question  as  to  the  liability  of  such  third 
party  to  indemnify  the  respondent,  or  to  make  any  award  in  favour  of 
the  respondent  against  such  third  party,  or  to  make  any  further  or  other 
order  than  that  the  third  party  shall  not  be  entitled  in  any  future  pro- 
ceedings between  the  respondent  and  such  third  part}-  to  dispute  the 
validity  of  the  award  as  to  any  matter  which  the  judge  has  jurisdiction 
to  decide  in  the  arbitration  as  between  the  applicant  and  the  respondent. 

(2.)  Provided  that,  with  the  consent  of  the  respondent  and  the  third 
party. 

(a)  If  the  arbitiation  results  in  an  award  in  favour  of  the  applicant, 

or  is  finally  decided  otherwise  than  by  an  award,  and  the  third 
party  admits  his  liability  to  indemnify  the  respondent,  the 
judge  may.  on  ai)i)licati()n  made  to  him  at  or  after  the  hearing 
of  the  arbitration  or  the  final  decision  thereof,  make  such  award 
as  the  nature  of  the  case  maj^  require  in  favour  of  the  respondent 
against  the  third  party  ;  provided  that  execution  thereon  shall 
not  be  issued  without  leave  of  the  judge  or  registrar  until  after 
satisfaction  by  the  respondent  of  the  award  against  him,  or  the 
amount  recovered  against  him  ;  or 

(b)  The  judge  may.  on  an  application  for  directions,  order  any  question 

as  to  the  liabilitj'  of  the  third  party  to  make  the  indemnity 
claimed  to  be  settled,  as  between  the  respondent  and  the  third 
party,  by  arbitration  after  the  arbitration  between  the  applicant 
and  the  respondent,  and  may  on  such  subsequent  arbitration 
make  such  award  as  the  nature  of  the  case  may  require  in  favour 
of  either  party  against  the  other. 

(c)  In  any  such  case  the  judge  may  decide  all  questions  of  costs  as 

between  the  respondent  ami  the  third  party,  and  may  order 
either  of  such  parties  to  pay  the  costs  of  the  other  (including 
any  costs  payable  by  such  party  to  any  other  party  to  the 
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arbitration),  or  pive  bucIi  directions  as  to  such  ni>t*»  as  the  justice 

of  tlio  case  may  riijiiiro. 

Thinl  party  -"-A. — The  jirovisioiis  (y>  )  nf  rules   VJ  to  22  shall,  with  the  necetssary 

priHithire  iiKxIitieations,  apply   to  a  ease  ii>   which  an  employer  who  has  filetl  a 

where  n-'pu'st  for  arbitration  claims  to  be  entitle<l  to  indemnity  over  against 

eniph»yer  is  any  person  not  a  party  to  the  arbitnition. 

applieiiDt.  2;i. — (1.)  Where  a  ivspomlent  claims  to  Ik'  entitle*!  to  indemnity  (y") 

,,,  ■     .  apaitist  any  other  ii>s|M>n«lent.  a  like  notice  may  Ik*  i'^sued  and  the  like 

■    ,         ,  priH-eilnn-  mav   l)e  adoptnl  for  the  tletermination  of  iiuestions  between 

nKifinintv  !.  .    •.  •   i  .   i      •         i         i      i     .    i  -r        i    i     .  .■        > 

I    .      •  the  respomlcnts  as  miijlil   Ik-  issiu'<l  ami  adi>pte<l  if  such  last -mentioned 
IIS  iH'twwn  I      .  .11. 

1     ..  respondent  were  a  thinl  party. 

»*po  « 1      .  ^^^   Providi^^l  that  where  Ixtth   the  umlcrtakei-s  as  defined  by  the  Act 

[^f  "hJ.  ^,,,1  „  coniniclor  with  them  are  inaile  re>i)oiidents  to  an  arbitration,  and 

ifnier  Al.,  jt  js  divided  in  such  arbitration  that  the  contractor  is  liable  to  pay  coni- 

rule  .».]  pi-nsation  under  the  Act.  the  jud^'c  may,  without  any  consent  or  admission 

■Srr  .\ct,  of  lialiility  on  tin-  part  of  such  contnictor.   make  an  award   in  accord- 

M-ct.  4.  ance  with   |>ara^nipli  (2)  (a)  of  the  last   prece<linj,' rule  in  favour  of  the 

undertakeiN  ajr.iiiist  the  contracttir. 

(A.)  N'othinp  iRreiii  contained  shall  prejudice  the  rijjhtsof  the  applicant 

apiinst  any  ri-spondeiit. 

Procfd lire  on  Arhitrution, 

riocedure  24. — (I.")  Subject  to  the  special  provisions  of  these  Rules,  the  proce<lure 

bffon- j mige.       in  an  aibitratitm  shall  be  the  same  as  the  iiroceduie  in  an  action  com- 

mence<l   in    the  cnuiity  court   by    plaint   and  summons  in    the  ordinary 

way.  anil  determined   Ijy   the  ju<l^:e  without  a  jury;  and  t  lie  statutory 

provisions  and  rules  for  the  time  t>eiiif^  in  force  relating  to  such  actions 

shall,    with     the     n(ee.s.sary    modifications,    apply    to    such     arbitration 

a«'coidiiij.dy  ;    and    in  the  application   of  such   provisions  and  rules  the 

applicant's  riHiuest  for  arbitration  shall  be  (leeiiUHl  to  l>e  a  summons  with 

partifulars  annexed,  the  <l;iy  fixed  f(U'  pHK-eediii^'  with  the  arbitration 

shall  Ik-  deeme<i  to  In-  the  return  liay.  and  the  a|ipli('aiit  and  res|K)ndent«. 

shall  U-  de«'mc<l  to  Ik-  plaint i(T  and  defendants  lespi-etively. 

bunlen  <>t  (-•)   Provided,   that  (;■)   the  burden   of  proof  of  any   facts  which    are 

proof  of  not  admitte<l  shall  I c  the  sanu',  wlunver  the  party  may  lie  by  whom  the 

tact*  not  request  for  arbitrati(m  is  filed. 

iiilmitt«<l« 

ApjH'iiitmrtit  of'  .Vdlinil  Itrfm-rK  iiiidt'r  i<rhetliilr  II..  Pariujruith  \\\. 

Appointment  '"•''■ — ('•)  ^"''jf*''   '"  '""'  '"  aecordanec  with  leL'ulalions  ma<le  by  the 

of  mcdirnl  Swretary  of   .'^tiitc  and   the   Treasury  under  paiajriapli  K?  of  the  secon«l 

refpnw  Hcholule  to  the  Act.  the  judge  may.  at    the  hearing  of  an  arbitration, 

iindrr  Art  ap|M)int    any   legally    i|iialified    medical    juactitioner   appointe<i    by    the 

«;h«-<l   2   iiiir        •S'<"retary  of  State  for  the  purpose  of  the  Act  (in  these  Hull's  called  a 
j3        *         '       ••  medieul  referee"),  to  report  on  any  matter  which  seems  material  to  any 
(|ueHtioii  ari.sing  in  the  arbitration. 

(2.)  Uegulations  made  under  the  s;iiil  paragntph  sh.-ill.  so  far  as  they 
a(Te<"f  the  <-ounty  court  oi  an  arbitr;itor  appointe<l  by  the  jiitlge  of  the 
county  couit,  ami  piiweedings  in  the  county  eonit  or  before  any  such 
arbitrator,  be  deeme«l  to  Iw  Uules  of  Court,  iind  shall  have  effect 
accordingly. 

(3.)  When  any  appointment  is  ma<le  as  aforesaid,  the  judge  may, 
subject   to  and   in  accoidancc  with  such  legulal ions,  order  the  injurxxi 


(/>)  Rah' 5  of  tho  Worknun'*  romnennafion  Rules,  inOO. 
(q)  Thf  claim  f"r  indfmiiitv  must  he  st.'it<Ml  bv  a   five  davs'    notice   under 
rule  19:  Api>lrh<j  v    llumrlf,/ r„.,  dsoit)  2  (I  li.  .'i21. 
(r)   Rule  6  of  the  Workmen"*  f'ompenHafion  Ruh-s,  1900. 
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workman  to  .submit  himself  for  examination  Vjy  the  medical  refeiee;  and 
it  shall  be  the  <iiity  of  the  workman,  on  bein<,'  served  with  such  order,  to 
submit  himself  for  examination  aceordingly. 

Award. 

26. — (1.)  The  award  of  the  judge  on  any  arbitration  shall  be  in  wiiting,    Award. 
and   shall   be   sealed,   tiled,   and   serve<l   on   all   persons  affected   thereby    Porni  14 
and  shall  be  enforceable  in  the  same  manner  as  a  judgment  or  order  of 
the  court. 

(2.)  The  judge  shall  have  power  at  any  time  to  correct  any  clerical  .52  i-  ry.i  \]i\. 
mistake  or  error  in  such  award  arising  from  any  accidental  slip  or  c.  49  s.  7  (c). 
omission. 

Proceeding. ■i  he/ore  ^Irhifrnfor  r/j/jxiiuti'd  hi/  Jiuhje. 
AjJjioi/ttnirnt  0/  Arbitnifor  hij  Jiidgr. 

27.  With  respect  to  the  appointment  of  an  arbitrator  by  the  judge,  the  .\ppointment 
following  provisions  shall  i\\)\Ay  :—  of  arbitrator 

(a.)  If  with  respect  to  any  court  the  Lord  Chancellor,  by  general  ^jy  judge, 
order,  authorizes  the  settlement  by  an  arbitrator  apjiointed  by 
the  judge  of  matters  which,  in  defaitlt  of  such  authorization, 
would  be  settled  by  the  judge,  the  judge  may  from  time  to 
time,  on  an  application  being  made  for  the  settlement  of  any 
matter,  either  settle  the  same  himself,  or  he  may,  with  the 
approval  of  the  Lord  Chancellor,  appoint,  by  writing  under 
his  hand,  and  filed  in  the  court,  an  arbitrator  to  settle  such 
matter. 

(b)  If  with  respect  to  any  court  the  Lord  Chancellor  makes  no  such 

general  order  as  aforesaid,  then,  on  an  application  being  made 
for  the  settlement  of  any  matter,  the  jutlge  may  (if  from  the 
state  of  business  in  the  court,  or  for  any  other  reason,  he  is 
unable  to  settle  such  matter  within  a  reasonable  time)  apply  to 
the  Lord  Chancellor  to  authorize  the  settlement  of  such  matter 
by  an  arbitrator  appointed  by  the  judge. 

(c)  If  the  Lord  Chancellor  does  not  grant  such  authority,  the  judge 

shall  proceed  to  settle  the  matter  in  accordance  with  the  Act 
and  these  Rules. 

(d)  If  the  Lord  Chancellor  grants  such  authority,  the  judge  may,  with 

the  approval  of  the  Lord  Chancellor,  ajjpoint,  by  writing  under 
his  hand,  and  filed  in  the  court,  an  arbitrator  to  settle  such 
matter. 

(e)  Where  pursuant  to  paragraph  7  of  the  second  schedule  to  the  Act    Act,  sched.  2, 

a  judge  of  the  High  Court  appoints  a  new  arbitrator  in  the  par.  7. 
place  of  an  arbitrator  appointed  by  the  judge,  the  party  obtain- 
ing such  appointment  shall  loilge  with  the  registrar  the  order 
appointing  such  arbitrator,  or  a  duplicate  or  copy  thereof  under 
the  seal  of  the  High  Court  :  and  thereupon  the  registrar  shall 
act  and  the  arbitration  shall  proceed  in  the  same  manner  as  if 
such  arbitrator  had  been  appointed  by  the  judge. 


Fixing  Day  for  Arbitration. 

28.  Where  any  matter  is  to  be  settled  by  an  arbitrator,  the  judge  siiail  Fixing  day 

return   the  copj' of  the  request  for  arbitration  to  the  registrar,  with  the  and  place 

appointment  of  such  arbitrator,  to  be  transmitted  to  the  arbitrator  :  and  for  proceed- 

the  registrar  shall  transmit  the  copy  of  the  request  and  a  copy  of  the  ings  before 

appointment  to  the  arbitrator,  who  shall,  as  soon  as  conveniently  may  arbitrator. 
be,  appoint  a  day  and  hour   for   proceeding  with   the  arbitration,    in 
accordance  with  rule  VA.  and  the  provisions  of  that  rule  as  to  the  place 
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wluif  an  nrbitmtion  shall  U-  lul<l  shall  apidy.  I'loviiletl,  that  where  the 
arbitratiiiu  is  to  be  held  at  the  plaee  wiiere  the  court  is  hchi,  the  tiny 
appointeil  for  the  arl'itrntion  shall,  if  possible,  be  one  on  which  the  court 
or  other  suitable  aceoninuMlntion  in  the  court  house  will  Ik-  available  for 
the  nrbitmtion. 

Procedure  before  Arbitrator. 

I'rocedun'  -•'• — *>'  '  ^*"  '1^' day  for  proceetlinj;  with   an  arbitration  bcinp  fixed 

jj,.|„P^,  the  rejiistrar  shall  proceed  accoidin;;  to  rule    14.  and  thenceforward  the 

arbitrator  arbitnition  shall   proceed  in  the  same  manner  as  an  arbitration   before 

the  judye  :  ami  tlu-se  rules  shall  apply  ami  the  officers  of  the  court  shall 

act  accordingly,  with  the  substitution  of  the  arbitrator  for  the  judge. 

(_2.)   l'rovide«l  that  — 

(a)  In  any  ca.se  cominp  within  the  provisions  of  paragraph  5  (a)  or 
panigraph  .'>  (b)  (i.)  of  rule  KH.  or  in  any  othercn.se  in  which, 
after  an  aibitrator  has  l)een  appointed.  l)Ut  Ix'fore  the  day  fixed 
for  proceeding  with  the  arbitration,  the  i)artii's  ngree  upon  an 
award,  the  judge  may.  on  application  made  to  him  in  or  out  of 
court  on  iK'iialf  of  or  with  tlie  consent  of  all  parties,  settle  the 
matter  himself  :  and  thereupon  the  functions  of  the  arbitrator 
ns  to  such  matter  shall  cea.se.  and  the  registrar  shall  forthwith 
inform  him  that  the  matter  has  been  settled  ;  and 
(_b)  Any  application  for  the  enforcement  of  or  for  staying  proceedings 
on  an  .iward.  which  would  in  the  ca.se  of  an  award  made  by  the 
judge  Ijc  leipiiied  to  be  nuide  to  the  judge,  shall,  in  the  case  of 
•  an  award  made  by  an  arbitrator,  be  in  like  manner  made  to  the 
judge. 


Subiiiinxion  of  (Question  of  Law  hij  Arhifnitor  to  Judge. 

Submiwinn  •^"- — (1.)  Where  an  arbitmtor  (whether  agreed  on   by  the  parties  or 

of  (|ue!(tion  of      nppointol  by  the  judge)  submits  any  (juestion  of  law  for  the  decision  of 
law  by  the  judge  under  paragiaph  4   of  the  .second  .schcilule  to  the  Act,  such 

ariiitrator  t<>        submission  shall  be  in  the  form  of  a  special  case. 

judge.  (2.)  Such  ca.se  shall  lie  intituled  in  the  matter  of  the  Act  and  of  the 

Aft.  Hohed.  '2,     arbitration,  and  shall  l)e  divided  into  paragrajihs  i!und)cred  consecutively, 

par.  4.  and  shall  state  c^incisely  such  f.icts  and  tlocumeiits  jus  nia3'  Ix?  necessary 

•Statonicnt  of       '"  •-'"'i^l*^  'h*-'  jii<lp*;  t"  ilecide  the  (jue-st  ions  of  law  raise*!  thereby.     Upon 

gj,j^  the  argument  of  such  ca.se  the  judge  and  the  partii>s  .shall  Ijc  nt  liberty 

to  refer  to  the  whole  contents  of  sm-h  documents,  and  the  judge  shall  l>e 

at  lil>erty  to  draw  from  the  facts  and  documents  stated  in  the  case  any 

inference,  whether  of    fact   or   of    law.  which   might   have  been  drawn 

therefrom  if  proved  at  the  hearing  of  ini  arl)itration. 

Fixing  day  (3.)  .Sudi  cjust-  shall  be  signed  by  the  .irbitnitorand  .sent  to  the  registrar, 

for  heiinne.         who  shall  tmnsmit  the  same  to  the  judge,  and  the  judge  .shall  as  soon  a,s 

[OnU-r  XL.,       i-onveniently  may  Ix-  a|ipoint   a  day  and  hour  for  hearing  the  case,  and 

rule  .'>.]  instruct    thi-   registrar  to  give  notice  thereof  forthwith   to  the   parties. 

Form  lo.  Such  day  shall  \*<-  so  fixed  as  to  allow  such  imtice  to  Ix,"  given  ten  thij's  at 

least  Ix-fore  the  day  fixed  for  the  hearing,  uidess  the  judge  shall,  with  the 

cons«'nt  of  all  p.-irties.  fix  .-m  earlier  day. 

Copied  of  (4.)   Thi-  registmr  shall,  on  theapplicjifion  and  nt  the  cost  of  any  party, 

c»M'.  furnish  him  with  a  copy  of  the  cikso. 

Power  of  ''*'•)  *'"  '^^'  bearing  of    the  ca.sc  the  JikIrc  m.-iy.  after  deciding  the 

judgr  on  'pH-stion  snbmitfeil  \<\  him.  remit  the  case  with  .'i  memorandum  f>f  such 

n«'«rintr  "'  derisiori  to  the  arbitrator,  for  him  to  proct-cil  thereon  in  mconliince  with 

,  ,..  such  decision  :  or  if  the  de<i-ion  of  the  judge  on  the  rpiestion  submitte<l 

to  him  disposi-s  of  the  whole  matter,  he  may  himself  mnke  an  award  in 
the  arbitration  in  aciordan<-e  with  such  ilecisioii. 

(♦>.)  The  judge-  may  remit  the  case  to  the  arbitrator  for  re-statcmeni 
or  further  statement. 
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(7.)  The  judge  shall  have  the  same  power  over  the  costs  of  a  special    Costs  of 
case  as  he  has  over  the  costs  of  an  arbitration,  or  he  may  direct  that  such    special  case, 
costs  shall  be  dealt  with  as  costs  attending  the  arbitration  ;    and    the 
provisions    of    the  Act   and    these  Rules  as  to  such  costs  shall    apply 
accordingly. 

SuhsL'qtwnt  A )-hit ration  in  flatter  (tlread^j  .settled  hy  Arhitratur. 

31.  Where  an  award  has  been  made  in  any  matter  by  an  arbitrator  Suli>e(jiRUt 

appointed  by  the  judge,  any  subsequent  proceedings  by  way  of  arbitra-  arbitration  in 

tion  in  relation  to  any  matter  settled  by  such  award  shall  be  taken  before  matter 

the  same  arbitrator,  if  his  services  are  available  for  the  purpose  of  such  settled  by 

pioceedings,  unless  the  judge  shall  otherwise  direct.  arbitrator. 

AppeiiniHcf  of  Parti  ex  in  Arbitration. 

32. — (1.)  A  part}-  to  any  aibit ration  under  the  Act  may  appear —  Appearance 

(a)  In  person  :  of  parties. 

(b)  By  any  solicitor  who  would  be  entitled  to  appear  for  such  party  in    c,j),f. 

an  action  in  the  county  court :  County 

(c)  By  counsel :  Courts  Act. 
Or,  by  leave  of  the  judge  or  arbitrator,  a  party  may  appear —  ljj88  s.  72. 

(d)  By  a  member  of  his  family  : 

(e)  By  a  person  in  the  permanent  and  exclusive  employment  of  such 

party  : 

(f)  In  the  case  of  a  company  or  corporation,  by  any  director  of  the 

company  or  corporation,  or  by  the  secretary  or  any  other  ofticer 
or  any  person  in  the  permanent  and  exclusive  employment  of 
the  company  or  corporation  ; 

(g)  By  any  ofhcer  or  member  of  any  society  or  other  body  of  persons 

of  which  such  party  is  a  member  or  with  which  he  is  con- 
nected ;  or 

(h)  Under  special  circumstances,  bj^  any  other  person. 

(2.)  No  person  other  than  a  solicitor  who  iipi)ears  or  acts  on  behalf  of    Conf. 
any  party  in  any  arbitration  under  the  Act  shall  be  entitled  to  have  or    County 
recover  any  fee  or  reward  for  so  appearing  or  acting,  other  than  such    Courts  Act, 
travelling  expenses  and  (in  the  case  of  a  workman  or  a  member  of  his    1888. 
family)  allowance  for  time  (if  any)  as  shall   Vie  allowed  by  the  judge  or    s.  72. 
arbitrator  :  provitled  that  nothing  in  these  Ilules  contained  shall  affect 
the  right  of  counsel  to  appear  or  act  in  any  arbitration,  or  the  right  of 
any  solicitor  to  recover  costs  in  respect  of  his  employment  of  counsel  to 
appear  or  act  as  aforesaid. 


CostK. 

33. — (1.)  Any  costs  of  and  incident  to  an  arbitration  antl  the  pro- 
ceedings connected  therewith  directed  by  the  judge  or  by  an  arbitrator 
(whether  agreed  on  by  the  parties  or  ai)pointed  by  the  judge)  to  be  paid 
by  one  party  to  another  shall,  in  default  of  agreement  between  the 
parties  as  to  the  amount  of  such  costs,  be  taxed  according  to  such  one 
of  the  scales  of  costs  applicable  to  actions  in  the  county  court  as  the 
judge  or  arbitiator  shall  direct :  and  in  default  of  such  direction  shall 
be  taxed  according  to  the  scale  which  would  be  applicable  if  the  pro- 
ceeding had  been  an  action  in  the  county  court  :  and  the  statutory 
provisions  and  rules  for  the  time  being  in  force  as  to  the  allowance  and 
taxation  of  costs  in  such  actions  shall  apply  accordingly. 

(lA.)  Proceedings  (.%•)  on  an  arbitration  shall  be  within  Order  La., 
rule  7. 


Costs. 


(«)  Rule  7  of  the  Workmen's  Compensation  Rules,  1900. 
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Tuxiitioii  of 
costs  iiwiirde<l 
by  arbitrator 
agrw^l  ou  by 
partiiii. 

A  I*  to 

authority  ot 
solicitor  to 
receive  costs 
payable  by 
adTer.se  party. 


Xotf  t4)  b«' 

tJiki-n,  on 
re<ju»'st,  of 
cjuestion  (if 
law  raiheil, 
kc.  anil  copy 
funiithwl. 
[fo,,/. 
Couiit\ 
Court*  Act, 
1K8H. m.  120, 
121.] 
AppeaU. 
Act,  M'h'Hi.  2, 
par.  4. 
lOnli-r 
XXXII.. 
nib-  1.] 
hrposit  of 
order  of 
court  of 
apjM-al  with 
rejfifitrnr.  and 
procedure 
therton. 
[Order 
XXXII.. 
rule*  2.  4.] 


(2.)  Where  the  subjcet-iiiatter  of  the  arbitration  is  not  a  capital  sum, 
the  judge  or  arbitmtor  slmll  tieterniine  what,  ftir  the  purjiosc  of  the 
allowance  and  ta.xation  of  costs,  shall  Ik-  coiisidertHl  to  be  the  amount  of 
the  subject-matter  of  the  arbitration. 

(3.")  The  judpe  orarbitnitor.  in  dealing:  with  the  iiuestiou  of  cost.s.  may 
take  into  consideration  any  offer  of  conipcnsation  proved  to  have  been 
made  on  Ixhalf  of  t lie  employer. 

(4.)  Where  any  workman  submits  himself  for  examination  to  a  mc<lical 
referee  luuler  ])an»f;rapb  11  of  the  first  sthcdule  to  the  Act.  antl  the 
certificate  of  the  referee  is  used  in  any  subsei|uent  arbitration,  any 
rea.sonablc  travdlinj;  ami  other  expenses  incurred  by  the  workman  in 
obtaininpsuch  certificate  (if  not  otherwise  provided  for)  may,  by  order 
of  the  juilj.'eor  arbitrator,  be  allowed  as  cost.s  in  the  arbitration. 

(5.)  Where  a  workman  is  ordere<l  tosulimit  himself  for  examination  by 
a  me<lical  referee  ajipointed  to  report  under  parapraph  IH  of  the  .second 
sche«lule  to  the  Act.  any  reasonable  expenses  incurred  by  such  worknuin 
in  travellinp  to  attend  on  such  referee  for  examination  may.  by  order  of 
the  judpe  or  arbitrator,  be  allowed  as  costs  in  the  arbitration. 

S4.  Where  any  costs  are  awarded  by  an  arbitrator  apieed  on  by  the 
parties,  it  shall  Vie  the  duty  of  the  registrar  of  the  court  in  which  a 
memorandum  of  the  decision  of  the  arbitrator  is  reconlc^l  pursuant  to 
parapi-aph  1  of  the  second  schedule  to  the  Act.  on  application  made 
to  iiim.  to  tax  such  costs,  and  to  enter  in  the  register  the  amount  of  such 
costs  allowe<lon  taxation  ;  and  such  entry  shall  Ix'  deeme<l  to  be  jiart  of 
such  memorandum,  and  shall  be  enforceable  acconlingly. 

'M\.  Where  (/)  any  party  to  whom  costs  are  awaifled  acts  by  a 
solicitor,  such  solicitor  sliall  have  the  same  authority  to  take  out  of  court 
or  receive  any  sum  paid  into  court  or  payable  in  rcs|)ect  of  such  costs  by 
the  party  against  whom  such  costs  are  awarded  as  he  would  have  if  sucii 
costs  were  awarded  in  an  action. 

J>iifi/  of  Judge  tijt  to  tiikhiff  Xotn>, 

.3.').  At  the  hearing  of  any  arbitration  or  special  case  the  judge,  at  the 
re<|ue.st  of  any  party,  sh.all  make  a  note  of  any  question  of  law  raised, 
and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his  decision 
there<m,  and  of  his  decision  in  the  arbitration  or  on  the  hearing  of  the 
case  :  and  he  shall,  at  the  expen.se  of  any  j)arty  to  such  .arbitration  or 
ciusc,  furnish  a  co|iy  of  the  note  so  taken  to  or  allow  a  copy  of  the  same 
to  be  tnkcn  by  or  on  Ijehalf  of  such  i>arty,  and  shall  sign  such  copy, 
whether  a  nf»ti<'e  of  motion  byway  of  appeal  has  been  serve<l  or  not. 

Apjiidl.i. 

.'U>.  Appeids  under  |)aragrapli  4  of  the  second  schedide  to  the  Act  sliall 
Ix'  had  in  accordance  with  the  provisions  of  the  Hides  of  the  .Supreme 
Court  I  elating  thereto. 

37. — (1.)  When  tlie  court  of  a|>peal  has  given  jurlgment  on  any  appeal, 
any  party  mny  lieposit  the  order  of  the  court  of  appeal,  or  an  otlicecopy 
then-of,  with  the  registrar:  and  the  registrar  sli:ill  tile  such  order  <U' 
copy.  an<l  shall  transmit  a  cdpy  thereof  to  the  judge  :  and  such  onler 
shall  have  the  same  effe<'l  as  if  it  ha<l  been  a  decision  of  the  judge. 

(2.)  If  such  order  has  the  effe<"t  of  an  award  or  decision  in  the  matter 
in  favour  of  any  party,  such  onler  shall  Ik*  served  and  recordc<l,  ;in<l 
may  be  pro<'eede«|  on.  in  the  snme  manner  as  if  it  bad  bc<;n  an  awnnl  or 
«le<-i«ion  of  the  judge. 

(3.)  If  such  oilier  Ik.-  to  tin-  effect  that  an  award  be  m.ide  or  a  decision 
given  in  favour  of  any  party,  the  judge  shall  make  such  awani  or  give 
such  decision  accordingly. 

(0  Rule  3  of  the  Workmen's  Compensation  Rules,  1899. 
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(4.)  If  such  order  directs  or  involves  a  re-he:iring  or  further  Iicaring 
of  the  arbitration  or  special  case,  the  judge  shall  as  soon  as  conveniently 
may  be  appoint  a  day  and  hour  for  such  re-hearing  or  further  heaiing, 
and  shall  instruct  the  registrar  to  give  notice  theieof  forthwith  to  the 
parties. 

(5.)  Generally  the  judge  shall  make  such  award  or  give  such  decision, 
and  give  such  directions  and  take  or  direct  to  be  taken  such  proceedings  in 
the  matter,  as  nuiy  be  necessary  to  give  effect  to  the  order  of  the  court 
of  appeal. 

Meinnrundxm   under  Srhcdiilc  II.,  Pdrafiraph  S. 

38. — (1.)  The  memorandum  as  to  any  matter  decided  by  a  committee 
or  by  an  arbitrator  or  by  agreement,  which  is  by  paragraph  8  of  the 
second  schedule  to  the  Act  required  to  be  sent  to  the  registrar,  shall  be 
intituled  in  the  matter  of  the  Act,  and  shall  be  left  at  the  otiice  of  the 
registrar,  or  sent  by  post  by  registered  letter  addressed  to  the  registrar  at 
his  office,  as  soon  as  may  be  after  the  matter  has  been  decided. 

(2.)  Where  the  matter  is  decided  after  a  medical  referee  has  been 
appointed  to  report  on  any  matter  under  paragraph  13  of  the  said  second 
scheilule,  a  copy  of  the  report  of  such  referee  shall  be  annexed  to  the 
memorandum  and  recorded  therewith  ;  and  if  such  referee  attended  any 
proceeding  in  the  arbitration,  it  shall  be  so  stated  in  the  memorandum. 

39.  If  the  memorandum  purports  to  be  a  memorandum  of  a  decision  of 
a  committee  or  an  arbitrator,  and  to  be  signed  by  the  chairman  and 
secretary  of  the  committee,  or  by  the  arbitrator,  the  registrar  shall  record 
the  memorandum  without  further  proof  of  its  genuineness  :  and  it  shall 
be  the  duty  of  the  committee  or  arbitrator,  as  soon  as  may  be  after  the 
decision,  to  draw  up  such  memorandum  and  to  sign  the  same  or  cause  it 
to  be  signed  as  aforesaid,  and  to  leave  or  send  the  same  as  aforesaid,  or 
to  deliver  the  same  to  some  party  interested,  to  be  by  him  so  left  or 
sent. 

4().  If  the  memorandum  purports  to  be  a  memorandum  of  a  decision 
arrived  at  by  agreement,  then  if  such  memorandum  purports  to  be  signed 
by  or  on  behalf  of  all  parties  to  such  decision,  the  registrar  shall  record 
it  without  further  proof. 

41.  If  the  memorandum  purports  to  be  signed  by  or  on  behalf  of  one 
or  some  only  of  the  parties,  the  registrar  may  record  the  same  :  or  he 
maj",  before  recording  the  same,  send  a  copy  thereof  to  the  other  parties 
affected,  and  request  them  to  inform  him  whether  the  memorandum  is 
genuine. 

42.  If  all  the  parties  admit  the  genuineness  of  the  memorandum,  or  do 
not  dispute  it  within  a  reasonable  time,  the  registrar  shall  record  it 
without  further  proof. 

43.  If  any  party  disputes  the  genuineness  of  the  memorandum,  the 
registrar  shall  inform  the  party  by  whom  it  was  left  with  or  sent  to  him 
of  such  dispute,  and  that  the  memorandum  will  not  be  recorded  except 
with  the  consent  in  writing  of  the  party  disputing  the  same,  or  by  order 
of  the  judge. 

44.  If  the  consent  mentioned  in  the  last  pieceding  rule  cannot  be 
obtained,  the  party  by  whom  the  memorandum  was  left  or  sent  may 
api)ly  to  the  judge  to  order  the  same  to  be  recorded. 

Proceedings  for  Record  of  Memorunditm  or  Rectifention  of  Register. 

45.  The  following  provisions  shall  api)ly  to  an  application  for  an  order 
that  a  memorandum  be  recorded,  or  an  application  to  the  judge  to 
rectify  the  register  pursuant  to  paragraph  8  of  the  second  schedule  to 
the  Act. 

(a)  The  application  shall  be  made  in  court  on  notice  in  writing,  stating 
the  relief  or  order  which  the  applicant  claims. 


Memo- 
randum to  be 
sent  to 
registrar. 

Act,  sched.  2, 
par.  8. 
Form  16. 


Authentica- 
tion and 
record  of 
memorandum 
of  decision  of 
committee  or 
arbitrator. 


Authentica- 
tion and 
rt;cord  of 
niemoranduiii 
of  decision 
niTived  at  by 
agreement. 
In(]uiry  as  to 
genuineness 
if  such 

memorandum 
signed  by  one 
party  only. 
VoYxn  17. 
Proceedings 
tliereon. 
Notice  if 
genuineness 
disputed. 
Forms  18,  19. 
Application 
to  judge 
to  order 
memorandum 
to  be  recorded 
Proceedings 
on  applicatioi 
for  record  of 
memorandum 
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or  rectification        (b)  Such  notice  shnll  l>e  filttl  with  fho  icj;istn>r.  aiul  copii's  thereof 
of  register.  shall  1)0  scrvinl — 

Form  20.  (i.)    in    the   onso    <if    an    applicatitin    for   an    order    that    a 

S^  mcmoranihim  !>«•  i-oconle*!,  on  tlio  party  dispiiting  such 

Onler  XII.,  memorandum  ; 

rule  iirt  (ii.)  in  the  ca.'se  of  an  application  to  rectify  the  rcjjister,  on 

every  party  who  would  1r*   aflFectod  by  sucli   rectifi- 
cation, subject  to  the  provisions  of  these  Rules  as  to 
the  parties  to  an  arliitration  ; 
or  on  the  solicitor  of  such  party,  ten  dear  days  at  lea.st  l>eforc 
the  heariuff  of  the  apjilication,  unless  the  judge  or  registrar 
shall  give  leave  for  shorter  notice. 

(c)  On   the   hearing  of   the    application,   witnesses    may    be    omlly 

cxaniine<l  in  the  same  manner  as  on  the  hearing  of  an  action. 

(d)  On  the  hearing  of  the  ai)plication  the  judge  may  make  such  order 

or  i^ivc  such  directions  as  may  l)C  just. 

(e)  The  provisions  of  the  .\ct   and   tlicse  Rules  as  to  the  costs  of  an 

arbitration  before  the  judge  sliall  apply  to  any  such  application. 


Application 
to  determine 
costs  payable, 
to  sidicitor 
or  ngf-nt. 
Act,  sclu'd.  -2, 
par.  12. 


F-.rm  21. 


f'oitfg  of  SoJlritor  or  Agent  under  Srhediile  II.,  Panigraph  12. 

4fi.  The  following  provisions  shall  apply  to  an  application  under 
paragraph  12  of  the  second  schedule  to  the  Act  for  the  determination  of 
the  amount  of  costs  to  be  |)aid  to  a  solicitor  or  agent : — 

(a)  Such  api)licuition  may  be  made  to  the  judtre  or  arbitrator  at  or 

immediately  after  the  hearing  of  the  arbitration. 
(It)   If  not   so  made,  such  application  may  be  made  at  a  sul)se(juent 

date,  but  in  that  case  it  sliall,  if  the  arbitration  w:is  Itefore  the 

judge  or  before  an  arbitrator  appointctl  by  liim.  be  in  ever)'  ca-se 

made  to  the  judge. 
(e)  The  ap|)lication.  if  made   to  the  judge  under  the  l.i.st  preceding 

paragraph,   shall   Ije   made   in   court   on   notice   in  writing   in 

acconlance  with  rule  4."). 

(d)  Such  notice  («)  shall  be  served  on  the  pcrs<in  for  whom  the  solicitor 

or  agent  acted  in  accordance  witli  tlie  said  rule,  and  the  provi- 
sions of  the  said  rule  shall  apply  to  tlie  proceedings  on  such 
application. 

(e)  On  the  licaring  of  any  application  under  this  rule,  the  judge  or 

arbitrator  may  award  costs  to  the  solicitor  or  agent,  and  maj 
make  an  order  declaring  such  solicitor  or  agent  to  be  entitled  to 
recover  sucii  costs  from  tlie  person  for  whom  lie  acted,  or  to  be 
entitieil  to  a  lien  for  such  costs  on  any  sum  awanled  as  com- 
pcns.ition  to  such  person,  or  to  be  entitled  to  detluct  .such  co.sts 
from  any  such  sum,  or  may  make  such  order  or  give  such 
<lirections  as  may  be  ju.st. 

(f)  .\ny  costs  awarded  to  a  solicitor  or  agent  on  any  such  application 

shall,  in  default  of  agreement  iK'tween  tlie  parties  .as  to  the 
amount  of  such  ccmts.  Im*  ta.\e<l  acconling  to  such  one  of  the 
KCJiles  of  cost  applicable  to  actions  in  tlic  countj'  court  as  tlie 
judi^  or  arl»itrator  shall  direct  :  and  in  default  of  such  direction 
Hucji  costs  shall  Ik!  taxed  according  to  the  >*calc  which  would  be 

applicable  if  the  jtroc ling  had  been  an  action  in  the  county 

court  ;  and  the  statutory  provisions  and  rules  for  the  time  l>»ing 
in  force  as  to  the  allowance  and  taxation  of  costs  in  such  acti(ms 
shall  apply  accordingly. 
(\i)  Where  the  Mubject-inat ler  of  the  arbitration  is  not  a  capital  sum, 
the  judge  or  arbitrator  shall  determine  what,  for  the  jturposc  of 

(m)  This  and  the  following  sub-rules  are  rule  4  of  the  Workmen's 
• 't>mpen»«tion  Rules,  1899. 
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the  allownnce  and  taxation  of  such  costs,  shall  be  considered  to 
be  the  amount  of  the  subject-matter  of  the  aibitration. 
47.  Where  (r)  an  order  is  made  by  the  judge  or  an  arbitrator  awardinfr    Provisions  as 
costs  to  a  solicitor  or  agent,  and  declaring  such  solicitor  or  agent  to  be    to  order 
entitled  to  recover  such  costs  fiom  the  person  for  whom  he  acted,  or  to    declaring 
be  entitled  to  a  lien  for  such  costs  on  any  sum  awarded  as  compensation    lien,  &c. 
to  such  person,  or  to  be  entitled  to  deduct  such  costs  from  any  such  sum, 
the  following  provisions  shall  apjily  : 

(a)  The  registrar  shall,  on  application  made  to  him,  tax  such  costs. 

(b)  A  copy  of  the  order,  and,  when  the  amount  to  which  such  solicitoi- 

or  agent  is  entitled  has  been  ascertained  by  taxation,  a  memo- 
randum of  such  amount,  shall,  at  the  request  and  cost  of  the 
solicitor  or  agent,  be  issued  by  the  registrar  for  service  on  the 
party  liable  to  pay  the  sum  awarded  as  compensation  :  and 
service  thereof  maj^  be  effected  on  such  party  in  accordance 
with  rule  lo. 

(c)  A  memorandum  of  such  order,  and  when  such  amount  has  been 

ascertained  a  memorandum  of  such  amount,  shall  be  recorded 
in  the  register  in  which  the  memorandum  or  award  under  which 
the  sum  awarded  as  compensation  is  payable  is  recorded,  and 
such  last  mentioned  memorandum  or  award  shall  have  effect 
subject  to  such  order  and  memorandum. 

(d)  The  party  liable  to  pay  such  compensation  shall  on  demand  pay 

to  the  solicitor  or  agent  tlie  amount  to  which  he  is  entitled,  but 
so  that  such  party  shall  not  be  liable  to  pay  any  amount  in 
excess  of  that  which  he  is  liable  to  pay  for  compensation,  or  to 
pay  such  amount  by  any  other  instalments  than  those  by  which 
he  is  liable  to  pay  such  compensation. 

(e)  If  the  party  liable  to  pay  such  compensation  fails  on  demand  to 

pay  any  amount  which  he  is  liable  to  pay  to  such  solicitor  or 
agent,  the  judge  may,  on  application  made  to  him  on  notice  to 
such  party  in  accordance  with  rule  ir>.  and  on  proof  of  the 
order  having  been  served  on  and  demand  for  payment  made  to 
such  party,  order  such  party  to  pay  such  sum  :  and  in  default 
of  payment  the  judge  may  order  execution  to  issue  to  levy  such 
amount. 

(f)  Payment  made  by  or  execution  levied  on  the  party  liable  to  pay 

such  compensation  shall  be  a  valid  discharge  to  him,  as  against 
the  party  entitled  to  such  compensation,  to  the  amount  paid  or 
levied. 

(g)  Where  (!o)  the  sum  awarded  as  compensation  has  been  paid  into 

court,  the  amount  to  which  the  solicitor  or  agent  is  entitled 
shall  be  paid  to  him  out  of  such  sum. 

Certificate  under  Section  1,  Sni-ieetion  4. 

48. — (1.)  Where  an  action  is  brought  in  the  county  court   to  recover    Certificate 
damages  independently  of  the  Act  for  injury  caused  by  any  accident,  and    under  Act, 
the  court  proceeds   under  sub-section  4  of  section  1    of   the  Act,  the    sect.  1,  sub- 
certificate  given  by  the  court  shall  be  according  to  the  form  in  the   sect.  4. 
Ai)pendix.  Form  22. 

(2.)  The  registrar  shall,  on  receiving  a  certificate  given  by  any  other 
court  under  the  said  sub-section,  record  the  same  in  like  manner  as  if 
such  certificate  were  a  memorandum  as  to  a  matter  decided  by  an 
arbitrator  sent  to  the  registrar  pursuant  to  paragraph  8  of  the  second 
schedule  to  the  Act. 


(i)  Rule  5  of  the  Workmen's  Compensation  Rules,  1899. 
{w)  Rule  6  of  the  Workmen's  Compensation  Rules,  1899. 
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Ej-rriition. 


Ex«oiition. 
Forni  23. 
[Co,,/. 
(►nler  XXV 
ruli-  7.  ] 


49. — (1.")  When  a  party  linblo  to  pay  compensation  or  costs  under  any 
awanl.  memorandum,  or  certiticate,  luis  made  default  in  payment  of  the 
amount  a\vanle«l.  or  whtre  payment  is  to  In?  mn«le  by  instalments,  of  any 
insfnlnu'iit.  execution  may  i>sue  ai,'ainst  his  pxxls  without  leave  for  the 
amount  in  payment  of  wliicli  he  has  nuule  default. 

(2.")  Where  sucli  s>mi  is  not  payable  into  court,  the  party  applying  for 
execution  shall  satisfy  the  rej,'istmr  by  affidavit  or  otherwise,  as  to  the 
amount  in  j)aynu'nt  of  which  ilefault  luvs  Itcen  nuide. 


I'r<>(«'e<Ungs 

nniU-r 

Del>tors  Act. 

1860. 

32  &  33  Vict. 

c.  r>2.  ^.  5. 


Proceed i III] A  iiiidcr  Dehtnni  Art,  1869,  *.  "). 

4'.lA. — (1.)  Where  (j*)  pnx'eedings  by  way  of  jud^jment  summons 
umler  swtion  .">  of  the  Debtors  Act.  lSt)'.t,are  taken  ayainst  a  party  liable 
to  i>ay  compensation  or  costs  under  any  award,  memoianduni.  or 
certificate,  who  has  made  default  in  payment  of  the  amount  awardeil, 
or.  where  payment  is  to  be  made  by  instalment.s.  of  any  instalment,  the 
County  Court  Rules  for  the  time  beinf^  in  force  as  to  the  committal  of 
jud>,nnent  debtoi-s  shall,  with  any  necessary  mo<litications.  aj)ply  to  such 
proceetlinps  ;  providol,  that  the  court  shall  not  alter  the  terms  or  mo<le 
of  payment  i>f  any  sum  to  become  payable  in  future  under  any  award, 
memonindum,  or  certiticate.  otherwise  than  by  consent,  or  under 
panigraph  12  of  the  sei'ond  sche<lnle  to  the  Act. 

(2.)  Where  the  amount  in  payment  of  which  default  has  been  made  is 
not  payable  into  court,  the  party  applying  for  a  judgment  summons  shall 
satisfy  the  court,  by  atlidavit,  as  to  the  amount  in  payment  of  which 
defnult  has  been  made. 

(3.)  A  judgment  summons  issued  under  this  rule  shall  be  according  to 
the  form  23a  in  the  appendix. 


Other  Prnrerdiiiffx  for  Eiil'iirrrmrnt  of  Award.  .)frmorin:dum,  or 
Cert  i  finite. 

Oth'-r  pro-  AWw.  The(y)  County   Court   Rules  for  the  time  l>eing  in  force  as  to 

cwHiings  for  proceedings  for  the  enforcement  of  or  the  recovery  of  money  due  under 
enforienient  judgments  or  orders  of  the  county  court  otherwise  than  by  execution  or 
of  award,  ice.       commitial  ^hali.  with  the  necessary  luiHlitications,  ajijtly  to  |>n)cei'«lings 

for  the  enforcement  of  or  the  recovery  of  money  due  uiuler  any  award, 

memorandum,  or  certificate. 


SiijipeiiJiioH  of  Proceed iiiffn  or  Weekly  Pinjmentii  on  liefimnl  to  Siihmif  to 
/•Jxiniiiniitioii  under  Piinitjraph  3  or  Piiriiijruph  11  of  Schedule  I. 

Application  •'••'•  Iti  any  ca.se  in  which  an  arbitration  is  pending,  or  an  awanl  has 

ti>  «t«y  pro-  Ix-en  nuule  or  a  memorandum  recorded  or  a  certificate  given,  and  the 

rewlin'gn  eniplo\er  or  any  prn«iin  by  whom  the  employer  is  entitled  to  Ik-  indem- 

h«((ir«!  or  nifii-fl  alleges  th.-it  the  workman  who  claims  or  has  Ix^en  aw.nrdtHl  com- 

nft«T  nwiinl  jtensation  refuse-*  to  submit  himself  for  examination  in  accordance  with 

on  ri'fiinal  of  paragraph  3  or  paragraph  11  of  the  first  .sche<lule  to  the  Act,  or  ol)struct.s 

workman  such  examirwitir)n.  such  employer  or  other  person  may  apply  to  the  ju<lge 

to  tuhmit  to  or  arbitrator  to  stny  prcK-eedings  in  the  arbitration  or  to  suspend  the 

i'\nniiniiti»n  weekly  payments  awaidtd   until  such  examination   has  taken  ]dace. 

under  Art.  (2.)  Su<li  a|>plication  shall  Ix-  mad<!  in  or  out  of  courl    iti  accordance 

.Srhe<l.  1,  wi'h    rule    1'),  and    the   provisions  of  the   said     rule  shall  apply   to    the 

par.  3.  proccwiingt  on  such  application,  with  the  following  niodifications  : — 

or  par.  11.  (a)  The  notice  shall    Ix'   wrved    five   clear  days  at    least   before  the 

F.-rm  24.  

(*)  Rule  8  of  the  Workmen's  Compensation  Rules,  1900. 
{y)  Rule  9  of  the  Workmen's  Compensation  Rules,  19(J0. 
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hcariiij?  of  the  application,  unless  the  judge  or  registrar  shall 
give  leave  for  shorter  notice  ;  and 
(b)  Wliere  the  application  is  made  after  award,  it  shall  in  every  case 
be  made  to  the  judge. 


Aj)j)licatio)ts  ai/ain.st  In.wrprn  under  Section  5. 

51.  Where  a  workman  claims  to  be  entitled  under  section  .5  of  the  Act 
to  a  charge  on  any  sum  to  which  any  employer  is  entitled  from  insurers, 
such  workman  may,  upon  lodging  with  the  registrar  of  the  court  in 
which  the  memorandum  or  award  or  certificate  under  which  theemploj'cr 
is  liable  to  pay  compensation  is  recorded  an  affiilavit  made  Vjy  the 
applicant  or  his  solicitor,  setting  forth  the  circumstances  in  which  the 
applicant  claims  to  be  entitled  to  such  charge,  enter  a  plaint  to  obtain 
payment  of  such  sum,  or  so  much  thereof  as  may  be  sutiicient  to  satisfy 
the  compensation  which  the  employer  is  liable  to  pay  to  the  workman. 

52.  Thereupon  a  summons  calling  upon  the  insurers  to  show  cause  why 
they  should  not  pay  into  court  the  sum  to  which  the  employer  is  entitled 
from  them,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  com- 
pensation which  the  employer  is  liable  to  pay  to  the  workman,  shall  be 
issued  by  the  registrar  for  service  on  the  insurers. 

53.  Such  summons  shall  be  served  in  accordance  with  the  provisions 
of  Rule  15,  and  when  so  served  shall  bind  in  the  hands  of  the  insurers  all 
sums  due,  owing,  or  accruing  from  them  to  the  employer  in  respect  of  the 
compensation  which  he  is  liable  to  pay  to  the  workman  under  tlie  memo- 
randum or  award  or  certificate  ;  and,  subject  to  these  Rules,  the  procedure 
on  such  summons  shall  be  the  same  as  if  the  apj)licant  had  obtained  a 
judgment  or  order  for  the  payment  of  money  against  the  employer,  and 
the  sum  to  which  the  employer  is  entitled  from  the  insurers  were  a  debt 
clue,  owing,  or  accruing  from  the  insurers  to  the  employer,  and  the 
applicant  had  issued  a  garnishee  summons  against  the  insurers  :  and  the 
provisions  of  Rules  5  to  9  and  11  to  13  of  Order  XXVlA.  shall,  with  the 
necessary  modifications,  apply  to  such  summons  and  the  procedure  thereon. 

54.  It  shall  not  be  necessary  in  the  first  instance  to  give  notice  of  the 
issue  of  the  summons  to  the  employer  or  his  assignee  (or,  in  case  of 
bankruptcy,  to  the  official  receiver  or  other  trustee,  or,  in  case  of  liquida- 
tion of  a  company,  to  the  provisional  or  other  liquidator),  but  the  judge 
or  registrar  may  at  any  time  direct  such  notice  to  be  given  ;  and  thereupon 
the  registrar  shall  issue  for  service  on  the  person  to  whom  such  notice  is 
directed  to  be  given  a  copy  of  the  summons,  together  with  a  notice  signed 
b}'  the  registrar  himself  and  under  the  seal  of  the  court,  giving  notice  to 
such  person  as  to  the  day  on  which  he  is  to  attend  at  the  court,  and  that 
if  he  does  not  attend,  either  in  person  or  by  his  solicitor,  at  the  place  and 
time  mentioned  in  the  notice,  such  order  will  be  made  and  proceedings 
taken  as  the  jvtdge  may  think  fit  ;  and  such  summons  and  notice  shall  be 
served  in  accordance  with  the  provisions  of  Rule  15. 

55.  Where  the  amount  which  the  employer  is  liable  to  pay  to  a 
workman  as  compensation  is  a  weekly  payment,  and  such  employer  is 
entitled  to  a  weekly  payment  of  the  same  or  any  less  amount  from 
insurers  in  respect  of  such  amount,  the  judge  may  order  the  insurers  to 
pay  such  weekly  payment  direct  to  the  workman.  In  any  such  case  the 
insurers  shall  have  the  same  rights  as  the  employer  with  respect  to  the 
review  or  redemption  of  such  weekly  payment. 

5G.  Where  an  employer  is  entitled  to  separate  sums  from  separate 
insurers  in  respect  of  the  amount  due  to  a  workman,  all  or  any  two  or 
more  of  such  insurers  may  be  matle  parties  to  one  application. 

57. — (1.)  Where  it  appears  on  any  application  under  section  5  of  the 
Act  that  the  employer  is  liable  to  pay  compensation  in  respect  of  more 
accidents  tlian  one,  or  to  more  workmen  than  one.  either  under  one  awanl 
or  memorandum  or  certificate  or  under  two  or  more  separate  awards  or 
memorandums  or  certificates,  and  that  such  employer  is  entitled  to  any  sum 

M.S.  44 
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where  more         fromiiisurersinrespectofthcnmoiintsiluouiulersuch  liability,  but  such  sum 

[HTsons  than        is  imt  sutliiioiit  tosiUisfy  the  whole  of  theainoiintsdue  uixlcrsuch  liability, 

lie  are  en-  ami  lias  not,  as  lictweeii  tlie  em|«loyer  ami  the  insurei-s,  Ikjcii  apportional 

■;tleil  to  com-      betwtvti  such  amounts  or  apinnidjatcil  ixclusively  to  some  only  of  such 

I't'Dsatiou.  amounts,  the  juilge  may  onler  the  insurers  to  ))ay  sudi  sum  into  court, 

ami  may,  after  notice  ^iven  to  the  persons  entitled  to  compensation  in 

such  manner  as  the  ju<lj:e  sliall  ilireet.  apportion  such  sum  l)etween  the 

several  pei-s4>ns  entitle<l  to  eumpensiition  in  sueli  nmnner  ils  may  be  just. 

F'or  the  jmrpose  of  any  sueh  apportionment,  the  juil!,'e  may  order  any 

weekly  payment   to   be  ntleemol.  ami  may  apiMiiiit   any  one  or  more 

projier  ])erson  or  jK-rsons  to  represent  any  otiier  persons  havinj;  the  same 

interest,  and  may  direct  any  necessary  in<iuiries  or  acc<iunts  to  be  made 

or  taken,  and  generally  may  jrive  sueh  directions  ami  make  such  orders,  as 

to  costs  or  otherwise,  as  may  be  just. 

Transfer  and  (2.)  Where  t  he  employer  is  liable  to  pay  compensation  as  aforesaid  under 

1  "nsolidation        two  or  more  sepanite  awards  or  memorandums  or  cetrificates  rccorde«l 

'•I  pro-  in  the  snme  court,  the  juti;:e  may  for  the  purposes  of  this  ride  order  the 

reeiiings  for         proceeding's  under  such  awards  or  memorandums  or  certificates  to  be 

this  purpose.       consolidate<l  ;  and  where  the  employer  is  liable  under  sepanite  awards  or 

memorandums  or  certificates  recorded  in  ditTerent  courts,  the  judpe  of 

the  court  in  which  the  summons  to  the  insurers  is  issued  may   either 

request  the  judge  of  the  other  court  to  transfer  the  proceetlinpi  in  such 

other  court  to  the  first   mentioned  court,  or  may  himself  transfer  the 

pnK'ee<li TIL'S  in  the  fii-st  mentioned  court   to  such  ofiier  court  ;  anil  such 

orders  for  transfer  and  consolidation  of  proceedings  may  be  made  as  may 

l>e  just  anil  expeilient  for  the  purpose  of  dealing  with  the  matter  in  the 

manner  most  convenient  to  the  several  persons  eiititle<l  to  compensation. 

niscovcry  in  5l^.  In  any  ca.se  in  which  the  circumstances  are  such  that  an  application 

lid  of  ap|)li-         may  be  made  under  si-ction  n  of  the  Act,  the  provisions  of  Order  XXV. 

I  ation  uiidtT         Rule  .")2,  as  to  discovery  in  aid  of  e.vecution  shall  apply  in  the  same 

>ect.  o.  manner  as  if  the  emj)loyer  were  a  debtor  liable  under  a  judgment  or 

()rd<r  XXV.,       order  ;  and  .such  provisions  may  be  re.sorte«l  to  either  Ijefore  or  after  an 

rule  oJ.  application  is  made. 


rnvment  info 
(•iiirt  and 
application 
■  I  moni'v 

.ircctt-il  to  lie 

II  vented. 
Act,  Beet,  a, 
and  Scli<d.  1, 
par«.  »■,,  7,  .'Jl. 


Hr.W  IX.. 
rule*  21,  22. 


I'ayiiu  nt  and  Ajiplintfion  of  Moiirij  dirrrfcil  to  hr  Invented. 

Ti'J.  Where  pursuant  to  paragra|)lis  (i  and  7  or  paragraph  l.S  of  the  first 
sche<lule  to  the  Act,  or  pui>uant  to  section  .">  of  the  Act.  any  sum  is  agreed 
or  is  onlered  by  a  committee  or  an  arbitr.itor,  or  by  tlie  judge,  to  be 
invested  in  the  Tost  Oflice  Savings  Hank  by  the  registrar  in  his  name  as 
registrar,  or  tn  1m-  paid  intn  the  I'ost  Otlice  Savings  Hank  in  the  name  of 
the  registrar,  the  following  provisions  shall  apply  : — 

(a)  The    registrar   of   the   c<uirt   in    which    tlie   memorandum  of   the 

agreenn-nt  or  of  llie  f)rder  of  the  comtiuttee  or  arbitrator  under 
which  such  sum  is  to  be  invested  is  recorded,  or,  in  the  case  of 
an  aw.ird  made  by  the  judge  or  an  arbitrator  appninted  b}-  him, 
or  of  an  order  maile  by  the  judv'c  under  section  .">  nf  the  Act,  the 
registrar  of  the  court  in  which  the  award  nr  order  wiis  made, 
Hhttli,  on  the  nicmorandinn  or  award  or  onler  In'ing  recorded, 
rr<H!ivc  the  sum  to  l»c  invested  from  the  party  by  whom  the 
some  is  payable. 

(b)  Immediately  nn  such  siun  In-ing  paid,  or  on  payment  thereof  being 

enforecd.  the  regittrar  shall  invi-sf  the  same  in  acconlance  with 
the  agri-emenf.  award,  or  order,  and  shall  record  such  jiayment 
ami  investment  in  the  special  register  hereinafter  mentioned. 

(c)  Any  H)nn  so  jiaid  and  invi-sfed  shall  Ix-  jiaid  out  of  court  or  otherwise 

diniKtsed  of  in  acconlance  with  the  agn^ement,  .award,  or  onler 
under  which  the  same  is  paid  and  investc<l,  and,  sid)ject  to  the 
tcrmn  of  stich  agreement,  award,  or  order,  in  such  manner  as  the 
ju<lge  from  time  t')  time  shall  direct,  on  ajijilicafion  ma<lc  to  him 
in  Acconlance  with  Rules  21  and  22  of  Order  IX. 


THE    workmen's    COMPENSATION    ACT,   1897. 


f;oi 


Proceedings  in  one  Court  as  to  .snhjcct-matter  of  Award  or  Mrniorandum 
recorded  In  another  Court. 

(iO.  Where  an  award,  or  a  memorandum  under  paragraph  8  of  the 
second  schedule  to  the  Act,  or  a  certificate  under  sub-section  -i  of  section  1 
of  the  Act,  has  been  recorded  in  any  court,  and  any  party  desires  to  take 
any  subsequent  proceedings  with  reference  to  the  suVjject-matter  of  sucli 
award,  memoranchim,  or  certificate  in  any  other  court  under  paragraph  i) 
of  the  said  schedule,  he  shall  before  taking  such  proceedings  obtain  from 
the  registrar  of  the  first-mentioned  court  a  certified  copy  of  such  award, 
memorandum,  or  certificate,  and  shall  file  the  same  in  the  court  in  whicli 
he  desires  to  take  proceedings,  and  the  registrar  of  such  last-mentioned 
court  shall  record  the  same  as  if  it  had  been  an  award  made  in  or  a 
memorandum  or  certificate  sent  to  the  court. 


Transfer  of  Proceedlmjs, 

61.  If  the  judge  shall  be  satisfied  by  any  party  to  any  matter  under 
the  Act  pending  in  his  court  that  such  matter  can  be  more  conveniently 
proceeded  with  in  any  other  court,  he  ma}'  oi'der  such  matter  to  be  trans- 
ferred to  such  other  court ;  and  thereupon  the  registrar  shall  forthwith 
transmit  by  registered  post  to  the  registrar  of  the  court  to  which  such 
matter  is  transferred  all  original  documents  filed  in  such  matter,  and 
a  certified  copy  of  all  records  made  with  reference  to  such  matter,  and 
shall  transfer  to  such  last  mentioned  court  any  money  invested  in  his 
name  as  registrar  ;  and  thenceforth  such  matter  shall  be  proceeded  with 
in  the  court  to  which  it  is  transferred  in  the  same  manner  as  if  it  had 
originally  been  commenced  therein.  The  provisions  of  Order  VIII., 
Rule  9,  shall  apply  to  any  such  transfer  or  application  for  a  transfer. 


Filing  of 
ct-rtified  copy 
of  memorau- 
tlum,  &c., 
recorded  in 
one  court 
under  Act, 
sched  2,  par.  8, 
before  taking 
subsequent 
proceedings 
in  another 
court  under 
par.  9. 

Transfer. 

Conf 
County 
Courts  Act, 
1888,  s.  85. 


Order  VIII., 
rule  9. 


Filing  and  Service  of  Documents  and  Xot'ices. 

62. — (1.)  Where  any  document  is  to  be  filed  with  the  registrar  under 
these  Rules  that  document  may  be  so  filed  by  delivering  it  at  the  office 
of  the  registrar,  or  by  sending  it  by  post  addressed  to  the  registrar  at  his 
office. 

(2.)  Where  any  document  is  to  be  so  filed,  there  shall  be  filed  with  the 
original  document  as  many  copies  of  the  document  as  there  are  persons 
to  whom  copies  of  the  document  or  any  part  thereof  are  to  be  sent  by  the 
registrar,  and  in  addition  a  copy  for  the  use  of  the  judge  or  arbitrator. 

(3.)  Where  any  document  is  under  these  Rules  to  be  sent  to  any  person 
by  the  registrar,  that  document  may  be  sent  by  post. 

(4.)  Any  proceeding,  document,  or  notice  which  is  under  these  Rules 
to  be  served  on  anj'  party  may  be  served  on  such  party  by  the  opposite 
party  or  his  solicitor  ;  and  where  no  special  provision  as  to  the  mode  of 
service  is  made  by  these  Rules,  any  such  proceeding,  document,  or  notice 
maj'  be  served  on  such  party,  or  where  he  acts  by  a  solicitor,  on  his 
solicitor,  in  manner  provided  by  sub-sections  2  to  5  of  section  2  of  the 
Act  with  reference  to  service  of  notice  in  respect  of  an  injury. 

Procedure  Generalhj. 

63.  The  provisions  of  Order  XXIII.,  rule  4,  and  Order  LI.,  rules  1  to  6, 
as  10  parties  acting  by  solicitors,  and  as  to  substituted  service  and  notice 
of  lien  of  service,  shall  apply  to  proceedings  under  the  Act. 

()4.  Where  any  matter  or  thing  is  not  specially  provided  for  under 
these  Rules,  the  same  procedure  shall  be  followed  and  the  same  provisions 
shall  apply,  as  far  as  practicable,  as  in  a  similar  matter  or  thing  under 
the  County  Courts  Act,  1888,  and  the  rules  made  in  pursuance  of  that 
Act. 

44—2 


Act,  sect.  2, 
sub-sees.  2  to 
5. 

Provisions  as 
to  parties 
acting  by 
solicitors,  and 
as  to  substi- 
tuted service 
and  notice 
in  lieu  of 
service. 
[Order 

XXIII,,  rule 
4  ;  Order  LI,, 
rules  1  to  6.] 
Procedure, 
where  not 
otherwise 
provided  for. 
Sec  Tithe 
Rules  57. 


iVJ'l  uiLi-.s.  1898. 

JliU'ortl  of  Proi'rrtIiiii/.i. — Sj>iriiil  Jfrijisfrr. 

Kt'conl  of  (>.").  rrocctsIinpsunilortht'Act  boforothc  judnforanarhitratorappointc*! 

1)roco»'dines  by  him  sliall  W'  reconle*!  in  the  l>K>ks  of  tlie  Court  in  the  manner  in  whieh 

)«?tore  juagi         otherprocet'dinjjsin  the  Court  are  reconled  ;an<l  t  he  re^'istrar shall  also  keep 
or  arbitrator.       a  special  register  for  the  j)urposes  of  tlie  Act,  in  wliicli  he  shall  recortl — 
S[»«'cial  (a)  A  mcmoraiulum  of  every  application  made  to  the  judge  for  the 

n'uistfr.  settlement  of  any  matter  by  arbitration  : 

I'orin  30.  (b)  A  memorandum  of  every  appointment  of  an  arbitmtor  made  by 

the  judge  or  by  a  judge  of  the  Migli  Court  ; 

(c)  A    memorandum    of    every  jinKeeding   taken    in   any  arbitration 

before  the  judge  or  an  arbitrator  prior  to  the  award  : 

(d)  A  memorandum  of  every  ajipointment  of  a  medical  referee  by  the 

judgeor  arbit  rator,  and  of  his  report,  and  if  he  is  requested  to  attend 
any  procci^ling  in  tliearV)itration,of  sucli  reijuest  and  attcnelanee'; 
(c)  A  memorandum   of   every  award  made  by  the  judge,  or  by  an 
arbitrator  appointed  by  liim  ; 

(f)  A  copy  of  every  eertitieate  under  sub-section  4  of  section  1  of  the  Act 

given  by  the  Court,  or  sent  tothe  registrar  from  any  othercourt  ; 

(g)  A  memoraiKlum  of  even'  special  case  submitted  to  the  judge,  and 

of  the  procectlings  and  order  thereon  ; 

(h)  A  memorandum  of  every  juilgmcnt  given  by  the  Court  of  Appeal 
on  any  appeal  ; 

(i)  A  copy  of  every  memorandum  sent  to  the  registrar  pursuant  to 
|)aragniph  s  of  the  second  schedule  to  the  Act,  and  of  the  rejiort 
(if  any)  of  tlie  medical  referee  annexed  thereto,  witli  a  note 
stating  whetlier  sucli  memorandum  was  recor<le<l  without  further 
proof,  or  after  in(|uiry,  or  by  order  of  the  judge  ; 

(j)  If  such  memorandum  is  reconled  after  iiKiuiry,  a  memorandum  of 
the  impiiries  made  and  of  the  result  thereof  ; 

(k)  If  such  memorandum  is  recorded  by  order  of  t  lie  judge,  a  memoran- 
dum of  the  application  tothe  judge,  and  of  tlic  order  made  thereon  ; 

(1)  A  memorandum  of  tlie  result  of  every  taxation  of  costs  under  any 
such  memorandum,  or  under  any  awanl  or  order  ; 

(m)  A  memorandum  of  every  application  to  rectify  the  register  in  respect 
of  any  memorandum,  and  of  the  proceedings  and  order  thereon  ; 

(n)  A  memorandum  of  every  api)lication  to  the  judge  or  arbitrator, 
under  paragra|)h  12  of  the  second  schedule  to  the  Act,  to 
determine  the  amount  of  costs  to  \k'  paid  to  a  solicitor  or  agent, 
and  of  tiie  proceedings  and  <irder  tliereon.  and  of  the  result  of 
any  taxaticm  \nidi.r  such  order  ; 

(o)  A  ciipy  >>f  every  certified  copy  tiled  pursuant  to  Rule  Go  ; 

(p)  A  memomndum  of  every  |n<x"ei'ding  taken  in  the  Court  for  the  stay 
of  any  proceedings  or  the  enforcement  of  any  award,  order. 
memoi-an<liun,orcertificatc.  andof  the  result  of  such  proceeding  ; 

(r|)  A  memorandum  of  every  application  to  the  judge  for  an  order 
against  insureiM  under  .section  .">  of  the  Act,  an<l  of  the  jiro- 
ceedings  under  such  application,  and  the  order  m;»de  thereon  : 

(r)  A  memorandum  of  every  sum  pai(l  into  court  and  invested  by  the 
regi'«trar  ; 

(»)  A  memoramhun  of  every  apjilication  made  to  the  Court  with  refer- 
ence to  any  sucli  sum,  and  of  every  onler  made  on  such  apjilication, 
and  of  tlic  ni.'Uincr  in  which  such  sum  is  applied  or  dispose*!  of  ; 

(t)  A  memorandum  of  every  application  for  tmnsfer,  and  of  the  order 
theri'on.  and  the  procee«lings  undt-r  such  order: 

(u)  The  like  nnMnorandum  as  to  every  matter  tnmsferrcd  to  the  ('ourt 
a.H  would  have  U'cn  recorded  as  to  such  matter  if  it  had  been 
originally  commenced  and  prosecuted  in  the  Court  ; 

(v)  A  memorandum  of  any  otluM-  matter  which  the  judge  shall  order 
to  bo  recorikfl  with  reference  to  any  matter  brought  into  or 
proccc<ling  taken  in  the  Court  under  the  Act, 
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Matter X,  how  dlstiiif/uishrd. 

6().  Every  matter  brought   into   the   Court   under   the  Act  shall   be  Matters, 

intituled  in  the  matter  of   the  Act,  and   sliall   Ijc   distinguished   by  a  l'f>w  distin- 

separate  number  in  addition  to  the  numljcr  of  the  i)laint  (if  any)  ;  and  gnishcd. 

all  documents  filed  and  subsequent  proceedings  taken  in  tlie  Court  with  ''">'/. 

reference  to  such  matter  shall  be  intituled  in  like  manner,  and  shall  be  "riler  II., 

distinguished  by  the  same  number  ;  and  the  entries  made  in  the  special  lu'e  3. 
register  with  respect  to  each  such  matter  shall  be  entered  together,  and 
shall  be  kept  separate  from  the  entries  with  respect  to  any  other  matter. 


Fo7-ms. 

(i7.  The  forms  in  the  Appendix,  where  ajiplicable,  and  where  they  are    Forms  iu 
not  applicable  forms  of  the  like  character,  with  such  variations  as  the    Appendix  or 
circumstances  may  require,  may  be  used  in  proceedings  under  the  Act.       like  forms 

may  be  used. 

See  Tithe 

APPENDIX.  li"les  58. 

Form  1. 

Aj)plie((tionfor  Arhitration  hy  an  Injnred  Workman  tcith  respect  to  the 
Compenrnt'ion paijahle  to  him. 

In  the  county  court  of  holden  at 

No.  of  Plaint 
In  the  matter  of  the  Workmen's  Compensation  Act,  1897. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 


A.  B. 


of  (address) 
{descr'qytion) 


and 


Applicant, 


C.  D.  &  Co.,  Limited, 
of  (address) 

(description)  Respondents. 

An  arbitration  under  the  Workmen's  Compensation  Act,  1897,  is  hereby 
requested  between  A.  B.  and  C.  D.  it  Co.,  Limited,  as  to  the 

amount  of  compensation  payable  to  the  said  A.  B.  under  the  said 

Act.  in  respect  of    personal  injury  caused  to  the  said  A.  B.  by 

accident  arising  out  of  and  iu  the  course  of  his  employment. 
Particulars  are  hereto  appended  [or  annexed]. 

Particulars. 

1.  Name  and  address  of  injured  work- 
man. 

2.  Name,  place  of  business,  and  nature 
of  business  of  respondents. 

3.  Nature  of  employment  of  workman  at 
time  of  accident,  and  whether  employed 
under  respondents  or  under  contractors 
with  them.  \_Jf  emjjloyed  vnder  contrac- 
tors icho  are  not  respondents,  name  and 
j}laceof  business  of  eontracfor-sto  he  .stated.'] 

4.  Date  and  place  of  accident,  nature 
of  work  on  which  workman  was  then 
engaged,  and  natm-e  of  accident,  and 
cause  of  injury. 

o.  Nature  of  injuiy. 

6.  Particulars  of  incapacity  for  work, 
whether  total  or  partial,  and  estimated 
dvu'ation  of  incapacity. 


()'.M 


KILKS,    1898. 


I'AUTICULAKS — riDltilllird. 

7.  Average  weekly  earninj,'s  durinfj  the 
12  months  previous  to  the  injury,  if  the 
workman  had  l)een  so  loni.'  employed 
under  the  Rjime  employer,  or  if  not.durinp; 
any  less  periinl  during  which  he  had  been 
so  employed. 

8.  Kstimate<l  average  amount  which  the 
workman  is  able  to  earn  after  the  .iccident. 

'.t.  Payments  not  being  wages  received 
from  employer  in  res|)ect  of  the  injury 
during  the  perio«l  of  incapacitj-. 

10.  Amount  of  tine  (if  any)  under  any 
enactment  relating  to  mines  or  factories 
aiijilied  for  bcnctit  of  injured  workman. 

1 1 .  .\mi)unt  claimed  as  compensation. 

12.  Date  of  service  of  statutory  notice 
of  accident  on  resj^ndents,  and  whether 
given  Ijefore  workman  voluntarily  left 
the  employment  in  which  he  was  injured. 
[j4  i'ojii/  of  the  notlcr  to  hr  ri/iHrxcd.] 

l'^.  If  notice  not  served,  rea.son  for 
omission  tt)  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  arc  : 
Of  the  Ajiplicaiit, 
Of  his  Solicitor, 
The   name  and  address  of  the  respondents  to   be  served  with   this 
appliiation  are  : 

I)ate<l  this  day  of 

(Signed)  Applicant. 

^    [Or 

Applicant's  Solicitor.] 

Form  2. 

Ajyjtlirtitionfor  A  rlnt  ration  hi/  Lr//nl  J'rrxomil  Kcjn-rncnftiflrrof  Drrnmrd 
Workman  on  hrhiilf  of  hix  Dcprndnnix,  or  hij  Dfpendnntu  of  Drrraxrd 
Worhiniin  irhrrr  no  I^giil  I'rrnonul  Jfr/irixrntiitirr.  with  rrspcct  to  the 
('itiiiprnxiition  piiijiihlr  in  rrupvrt  of  thr  Injurij  to  mirh  Drprndantx, 
irhrrr  Death  hiiit  rrxn/trd  from  an  Injury  to  thr  Workman,  and  the 
Sfttlrmrnt  if  (^iirxtionnaKtoirhoarr  DrprndiintK. and  the  Apportionment 
and  Applieatinn  of  Kiieh  Compenxntion. 
In  the  county  court  of  ,  holden  at 

No.  of  Plaint 
In  the  matter  f)f  tiie  Workmen's  Compensation  Act,  1H97. 

2so.  of  Matter 
In  the  matter  of  an  .\rl)itration  Ijctween 
K.  V. 

of  {iiddremi') 

{dejtrrlption)  Applicant, 

and 
C.  D.  A:  Co.,  Limite<l, 
of  (^addrejui) 

{drteriptioii) 
and 

of  (iiddri  Kn) 

i^dmeription')  Respondents. 

[<»/•  a*  the  rime  may  he ;  »ee  Itiile  4.] 

An  arbitration  under  the  Workmen's  Compensation  Act,  1S'.»7,  is  hereby 

rciuested  lietween  V..V.  ,  the  legal  personal  rcpr»sentative  of  A.M. 

.  deee.'i'.ed.  .'letiiu'  on   belmlf  nf  the  depeiidaMts  nf  the   said   A. 15. 
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{or  between  E.F.  ,  a  (Icpeiidant  of  A.B.  deceased]  and 

CD.  &  Co.,  Limited.  ,  and  G.B.  ,  who  claims  to  V;e  a  dependant 

of  the  said  A.B,  , 

[or  f/,s  the  ci/xr  nuitj  he  ;  see  Rule  4] 
with  respect  to  the  compensation  paj'able  to  the  dependants  of  the  said 
A.B.  under  the  said  Act,  in  respect  of  the  injury  caused  to  the  said 

dei)endauts  by  the  death  of  the  said  A.B.  ,  which  resulted  from 

injury  caused  to  the  said  A.B.  by  accident  arising  out  of  and  in  the 

course  of  his  emploj-ment,  and  the  sottlement'of  questions  as  to  who  are 
dei)eiidants  and  the  apportionment  and  application  of  such  compensation. 
Particulars  are  hereto  appendeil  \_or  annexed], 

Particulaes, 

1.  Name  and  late  address  of  deceased 
workman. 

2.  Name,  place  of  business,  and  nature 
of  business  of  respondents  from  whom 
compensation  is  claimed. 

3.  Nature  of  employment  of  deceased 
workman  at  time  of  accident,  and  whether 
emploj'ed  under  respondents  or  U7ider  con- 
tractors with  them.  \_Ifeitiployp(l  inider  con- 
tractors who  are  not  rexjxindents,  name  and 
2)lace  of  business  of  contractors  to  he  stated.'] 

4.  Date  and  place  of  accident,  nature  of 
work  on  which  deceased  workman  was 
then  engaged,  and  nature  of  accident,  and 
cause  of  injury, 

5.  Nature  of  injury  to  deceased  work- 
man, and  date  of  death, 

6.  Earnings  of  the  deceased  workman 
during  the  3  years  next  preceding  the 
injury,  if  he  was  so  long  in  the  employ- 
ment of  the  same  employer,  and  if  he  was 
not  so  long  in  that  employment,  particu- 
lars of  his  average  weekly  earnings  during 
the  period  of  his  actual  employment  under 
the  said  employer. 

7.  Amount  of  weekly  payments  (if  any) 
made  to  the  deceased  workman  under  the 
Act. 

8.  Amount  of  fine  (if  any)  under  any 
enactment  relating  to  mines  or  factories 
applied  for  benefit  of  deceased  workman 
or  his  dependants. 

9.  Name  and  address  of  applicant  for 
arbitration. 

10.  Character  in  which  applicant 
applies  for  arbitration,  i.e.,  whether  as 
legal  personal  representative  of  deceased 
workman  or  as  a  dependant,  ami  if  as  a  de- 
pendant, particulars  showing  how  he  is  so. 

11.  Particulars  as  to  the  dependants  of 
the  deceased  workman  by  whom  or  on 
whose  behalf  the  application  is  made, 
giving  their  names  and  addresses,  and 
descriptions  and  occupations  (if  any),  and 
if  infants,  their  respective  ages,  and  stating 
whether  they  were  wholly  or  partially 
dependent  on  the  earnings  of  the  deceased 
workman  at  the  time  of  his  death. 


oim; 


RULES,    1898. 


VAnriCVLAlV^— rout  hiiicd 

12.  Pnrticulni-snstontiv |>(.is.>iisclaiming 
to  be  ilopeiiiliints.  Imt  as  to  wlinse  claim  a 
(pu'st  ion  arises,  and  who  are  tluioforo  made 
ii'spondoiits,  witlj  tlu'ir  iianu's,  adclit'ssos, 
anil  ilost-riptions  ainl(H'cii|>ati<iiis(if  any). 

\'X  I'articulai-s  of  amount  olaimcd  as 
compensation,  ami  of  t,he  manjier  in 
wliich  the  applieant  claims  to  have  such 
amount  ajUKirtioneil  and  applic<l. 

14.  Date  of  service  of  statutory  notice 
of  accident  onrcsiiondentsfrom  whomcom- 
jK.'n>^ation  is  claimed,  and  whether  Ljiven 
Ix'fore  deceaseil  workman  voluntarily  left 
the  emi>loyment  in  which  he  was  injurctl. 
[A  copy  of  the  notice  to  be  a  ii  iicrcil  .'^ 

\'t.  If  notice  not  scrvecl,  reason  for 
omissii>n  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solieitor  arc  : 
Of  the  Ap|(licant, 
Of  his  yolicitur, 

The  names  and  addresses  of  the  respondents  to  Ije  served  with  this 
ap|)lication  are 


C.  1).  A:  Co.,  Limited 
Ci.  B., 

Dnte<l  this 


lay  of 
[Or 


(Signed) 


Applicant. 
Applicant's  Solictor.] 


FOR.M  3. 

Applictit'tnH  for  Arhitrafion  <i.i  towlio  arc  Drpeiuln  iiti>.or  us  to  the  Amoinit 
jmi/iihle  to  enr/i  J)r/ienifiiiit,  where  the  Total  Anion iit  payahle  ax  Coiii- 
peimatioit  to  the  Dejiendantx  of  a  Deceaxcd  Workman  h^ix  been  at/reed 
or  axeeiiaincd. 
In  the  county  court  of  ,  holden  at 

No.  of  Plaint 
In  the  matter  of  the  Workmen's  Compensation  Act,  1897. 

No  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.  F. 


of  {addrexM') 

{dfjieri/itioit') 


and 


Applicant, 


C, 


C.  D.  k  Co.,  Limitetl, 
of  (^addreux) 

\deiteription') 
and 
li.. 
of  (add re**) 
(^de»cr'iptioii) 
J.  K.. 

of  (addre**) 

(deneriptioii) 
anil 
L.  M.. 

of  (add re**") 
(^deneriptioii') 

[or  a*  the  ea»e  niai/  he  ;  *rr  Jiiile  .*).] 

An  arbitration  under  the  Workmen's  Compensation  Act,  1H'.»7,  is  hereby 

rcqueste*!  Ijctween  K.  F,  .  the  legal  pci-sonal  representative  of  A.  15. 


Respondents. 
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,  deceased  (acting  on  behalf  of  N.  0.,  P.  R.,  &c.,  ,  dependants 

of  the  said  A.  B.,  ),  and  C.  D.  &  Co.,  Limited,  and  G.  H.,  J.  K.,and 

L.  M.,  ,  who  are  or  claim  to  be  dependants  of  the  said  A.  B., 

[or  (OS  the  cane  imnj  he  ;  sec  Rule  5] 
to  settle  cjuestions  as  to  who  are  dependants  of  the  said  A.  B.,  and 

as  to  the  apportionment  and  apjilication  of  the  agreed  \_or  ascertained] 
amount  of  compensation  payable  to  the  dependants  of  the  said  A.  B. 
,  under  the  said  Act  in  respect  of  the  injury  caused  to  tlie  said 
dependants  by  the  death  of  the  said  A.  B.  ,  which  resulted  from 

injury  caused  to  the  said  A.  B.  by  accident  arising  out  of  and  in 

tlie  course  of  his  employment. 

Particulars  are  hereto  appended  [or  annexed]. 


Particulars. 

1.  Name  and  late  address  of  deceased 
workman. 

2.  Name  and  place  of  business  of  em- 
ployers by  whom  compensation  has  been 
paid  or  is  payable. 

3.  Date  of  accident  to  deceased  work- 
man, and  date  of  death. 

4.  Agreed  or  ascertained  amount  of 
compensation  to  be  paid  to  dependants 
of  deceased  workman. 

5.  Particulars  as  to  whether  the  com- 
pensation money  is  still  payable  by  the 
employers  or  has  been  paid  by  them,  and 
if  so,  to  whom,  and  in  whose  hands  it 
now  is. 

6.  Character  in  which  the  applicant 
applies  for  arbitration,  i.e.,  whether  as 
legal  personal  representative  of  deceased 
workman  or  as  a  flependant,  and  if  as  a 
dependant,  particulai's  showing  how  he 
is  so. 

7.  Particulars  as  to^he  dependants  or 
persons  claiming  to  be  depeuilants  by 
whom  or  on  whose  behalf  tlie  application 
is  made,  giving  their  names  and  addresses, 
and  descriptions  and  occupations  (if  any), 
and  if  infants,  their  respective  ages,  and 
stating  whether  they  were  or  claim  to 
have  been  wholly  or  partially  dependent 
on  the  earnings  of  the  deceased  workman 
at  the  time  of  his  death. 

8.  The  like  particulars  as  to  anj'  depen- 
dants who  are  made  respondents. 

[Note. — //'  tlicrc  is  a  Letjal  Per.wnal 
Reprc.sentdtire,  and  lie  i.s  not  the  A/>j)li- 
cant,  he  mu.it  be  made  a  Itesjwndent.] 

9.  Particulars  as  to  any  persons  claiming 
to  be  dependants,  but  as  to  whose  claim 
a  qiiestion  arises,  and  who  are  therefore 
made  respondents,  with  their  names, 
addresses,  descriptions,  and  occupations 
(if  any). 

10.  Particulars  of  the  manner  in  which 
the  applicant  claims  to  have  the  amount 
of  compensation  apportioned  and  applied. 


6yb  RULES,    18'J8. 

The  names  ami  adilrcsscs  of  the  applicant  and  his  solicitor  arc  : 
Of  the  Applicant. 
Of  his  Solicitor, 
The  names  ami  ailclres,ses  of  the  rcspomlents  to  be  served  with  this 
application  are  : 

C.  D.  &  Co..  Limitetl. 
G.  H. 
I.  K. 
L.  M. 

[or  an  tin'  cintr  may  ftc]. 
Datcil  this  day  of 

(Signet!) 

Applicant. 
[Or 

Applicant's  Solicitor.] 

Form  4. 

Ajtpl'iciition  for  Arbitration  hij  Pirxoniil  Itrprenentatire  of  Drceaned 
Worhman  with  rritprct  to  the  Comprnnation  pnynhlr  iu  rmprct  of 
Kjrpenxes  of  Mcilirnl  Attnulaiirc  and  Jiuritil,  or  by  Penton  to  whom 
ttiich  ExpenscK  arr  due,  where  Deceased  Irare/t  >io  Dependuntit. 

In  the  county  court  of  holdon  at 

No.  of  ri.Tint 
In  the  matter  of  the  Workiiiun's  Compensation  Act,  ls'.»7. 

No.  of  Matter 
In  tlie  matter  of  an  Arbitration  between 
E.  F., 

of  (^iiddrcsfi) 

{degerijitioH)  Applicant, 

an<I 
C.  U.  &  Co.,  Limite<l, 
of  (^iiddrrKg) 

(dejicriptio)i) 
and 
C.  H., 

of  (jiddrmii') 

{deKeriptioii')  Rc.sjiondcnts. 

An  arbitration  under  the  Workmen's  Compensation  Act.  IS'J?,  is  hereby 
rc<|uestcil  between   K.  F.  and  C.  D.  &  Co.,  Limited,  ,  and 

G.  H.  .  as  to  tlic  com|)cnsation   payable  under  the  said  Act   in 

rcsjMTt   of  the  reasonable  expenses  of  me<lical   attendance  on  and  the 
burial  of  .\.  I'.  .  deceasetl,  wliose  death  rcsultcil  from  injury  eausetl 

to  the  said  A.  15.  ,  by  accident  arisini:  out   of  and  in  the  course  of 

his  employment,  and  the  aiiportionnient  and  application  of  such  amount. 


i.pli 


Particulars  are  hereto  ap[iended  [or  annexed] 


rAHTICUI,AU.S 

1.  Nanie  ami  late  address  of  deceased 
workman. 

'J.  Name,  place  of  business,  and  nature 
of  business  <if  respondent.s  from  whom 
ComjH'?i.Hation  is  rlaimed. 

3.  Nature  of  efupidymenf  of  di-ceascd 
workman  at  time  of  ncciilcnt,  aTid  whether 
emplnycfl  iiniler  respondents  or  uiiiler  con- 
tractors with  them.  [If  rnii>loyrd  under 
eontntrton  who  are  not  re/t/nindeiits.  name 
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Particulars — continncd. 

inal  phive  of  business  of  contractors  to  be 
stated.] 

4.  Date  and  place  of  accident,  nature 
of  worlc  on  which  deceased  workman  was 
then  engaged,  and  nature  of  accident,  and 
cause  of  injury. 

").  Nature  of  injury  to  deceased  work- 
man, and  date  of  death. 

(J.  Name  and  address  of  applicant  for 
arbitration. 

7.  Character  in  which  applicant  applies 
for  arbitration,  i.e.,  whether  as  legal  per- 
sonal representative  of  deceased  workman, 
or  as  a  person  to  whom  expenses  in  respect 
of  which  compensation  is  payable  are  due  ; 
and  if  the  latter,  particulars  must  be  given 
of  the  circumstances  under  which  the 
expenses  are  claimed  to  be  due  to  the 
applicant. 

•S.  Particulars  as  to  any  other  persons 
who  claim  that  expenses  in  respect  of 
which  compensation  is  payable  are  due  to 
them,  and  who  are  therefore  made  respon- 
dents, with  their  names  and  addresses. 

y.  Particulars  of  amount  claimed  as 
compensation,  and  of  the  manner  in  which 
tlie  applicant  desires  such  amount  to  be 
apportioned  and  applied. 

10.  Date  of  service  of  statutory  notice 
of  accident  on  respondents  from  whom 
compensation  is  claimed,  and  whether 
given  before  deceased  workman  volun- 
tarily left  the  employment  in  which  he 
was  injured.  [.-1  copy  of  the  notice  to 
be  (inne.ced.~\ 

11.  If  notice  not  served,  reason  for 
omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are  : 

C.  D.  &  Co.,  Limited. 
G.  H. 
Dated  this  day  of 

(Signed)  ,  Applicant. 

lOr 

Applicant's  Solicitor.] 


Form  5. 

Apjflieutiofi  for  Arbitration  with  respect  to  the  Review,  Termination, 
Bimiiiution,  Increase,  or  Redenqjtion  of  a  WeeJcly  Payment. 

In  the  county  court  of  holden  at 

No.  of  Plaint 
In  the  matter  of  the  'Workmen's  Compensation  Act,  1897. 

No.  of  Matter 


•00 


RULES,   1898. 


Ill  the  matter  of  an  Arbilmtiou  between 
C.  1).  &  Co.,  Limited, 
of  (iiildrrax) 

(ilrxiription)  ApiilicantP. 

an.  I 
A.  1?., 

of  (lulilrrxx) 

{(lr»rr'ipt  ion)  Respondent . 

[or  iiM  thi^  rnur  iiiinf  hf  ;  *cp  Act.  Schc<l.  1.  jmrs.  12.  IH.] 
An  arbitration  umler  the  Workmen's  Compensation  Act,  1897,  is  hereby 
requested  lx!twccn  C.  D.  A:  Co.,  Limited.  and  A.  B. 

[«r  «.<  tht  vuKi^  iiiinj  hr ;  .»/y  Act.  Sched.  1.  pars.  12,  1.3] 
with  respect  to  the  review  and  termination  [cr  diminution,  increase,  or 
redemption,  «*  the  cmtc  minj  hr^  of  tlic  weekly  payment  payable  to  the 
said  A.  V>.  under  the  said  Act  in  respect  of  personal  injury  caused 

to  the  sjiid  A.  B.  by  accident  arising  out  of  and  in  the  course  of 

his  employment. 

Particulars  are  hereto  appendctl  [or  annexed]. 

Particulars. 

1.  Name  and  address  of  injured  work- 
man. 

2.  Name  and  pl.icc  of  business  of 
cmployei-s  by  whom  comi)ensation  is 
payable. 

3.  Date  and  nature  of  accident. 

4.  Date  of  aLrreenient,  decision,  award, 
or  ccrtiJicate  fi.xing  weekly  paj'ment, 
amount  of  such  jiayment,  and  date  from 
which  it  commenced. 

.").  Belief  souf,'ht  by  apjjlicant,  whether 
termination,  tliminution,  incica.sc,  or  re- 
demption. 

6.  (trounds  on  which  termination,  dimi- 
nution, or  increase  is  claimed. 

The  names  and  addrcs.ses  of  the  applicants  and  their  solicitor  are  :- 

Of  the  Applicants, 

Of  their  S<)ii(!itor, 
The  name   and   address   of   the 
application  are  : — 

Dated  this  day  of 


-liondcnt    til    be    served    with    tlii 


(Signed) 


[itr 


Applicants. 
.Applicants'  Solicitor.] 


l-'oKM  <;. 

.Xotirr  to  AjtpVii'tint  of  Jhnj  vpon  whirli  Arbitration  will   hr 
prorrrilrd  with. 

[Ilrmlinti  im  in  ]trijur»t  for  Arhitnitioii.^ 

Takk,  NoTlfE  that  the  ju<lge  of  this  Court  [or  Mr.  ,  the  arbi- 

trator appointed    liy  the   judge   of  this   Court]   will   (trocced  with   tip 
arbitration  in  this  matter  at  on  the  tlay  of  at  tin 

hour  f)f  o'cl«x:k  in  the  no<jn. 

Dated  this  day  of 

To  llegistrar  of  the  Court. 

Of 
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Form  7. 

J^'otice  to  lii'spondent  of  Duij  vjmii  xchlch  Arhif ration,  will  be 
proceeded  loitli. 

\_IIe(iding  «-v  in  Ileqned  for  Arhitration.'\ 

Take  notice  that  the  judge  of  this  Court  [«?•  Mr.  ,  the  arbi- 

trator appointed  by  the  jixdge  of  this  Court]  will  proceed  with  the 
arbitration  applied  for  in  the  request  and  particulars  a  sealed  copy  of 
which  is  served  herewith  at  on  the  day  of  at  the 

hour  of  o'clock  in  the  noon  :  and  that  if  you  do  not  attend 

either  in  person  or  by  your  solicitor  at  the  time  and  place  above 
mentioned  such  order  will  be  made  and  proceedings  taken  as  the  judge 
[«?■  arbitrator]  may  think  just  and  exi)edient. 

And  further  take  notice  tliat  if  you  wish  to  disclaim  any  interest  in 
the  subject  matter  of  the  arbitration,  or  consider  that  the  applicant's 
particulars  are  in  any  respect  inaccurate  or  incomplete,  or  desire  to  bring 
any  fact  or  document  to  the  notice  of  the  judge  \_or  arbitrator],  or  intend 
to  rely  on  any  fact,  or  to  deny  (wholly  or  partially)  your  liability  to  pay 
compensation  under  the  Act,  you  must  file  with  me  an  answer,  stating 
your  name  and  address  and  the  name  and  address  of  your  solicitor 
(if  anj'),  and  stating  that  \o\\  disclaim  any  interest  in  the  subject  matter 
of  the  arbitration,  or  stating  in  what  respect  the  applicant's  particulars 
are  inaccurate  or  incomplete,  or  stating  concisely  any  fact  or  document 
which  you  desire  to  bring  to  the  notice  of  the  judge  [_or  arbitrator],  or 
on  which  you  intend  to  rely,  or  the  grounds  on  and  extent  to  which  you 
deny  liability  to  pay  compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge  \_or  arbitrator], 
and  a  copy  for  the  applicant  and  for  each  of  the  other  respondents, 
must  be  filed  with  me  [10  (c)]  clear  days  at  least  before  the 
day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  appli- 
cant's particulars  and  your  liability  to  pay  compensation  will  be  taken  to 
be  admitted. 

Dated  this  day  of 

To 

Of  Registrar  of  the  Court. 


Form  8. 

Ansiccr  hij  Respondents. 

[Ileadinf/  as  in  He^/iiegt  for  Arl)itration.'\ 

Take  Notice — 

That  the  respondent,  G.  H.,  disclaims  any  interest  in  the  subject 

matter  of  the  above  arbitration. 

Or 

That   the   respondents,   C.   D.  &  Co.,   Limited,  state  that  the 

applicant's  particulars  filed  in  this  matter  are  inaccurate  or  incomplete 
in  the  following  particulars  : — 

Or 

That  the  respondents,  C.  D.  &:  Co.,  Limited,  desire  to  bring  to 

the  notice  of  the  judge  \_or  arbitrator]  the  following  facts  : — 

That  the  applicant,  A.  B.,  refuses  to  submit  himself  to  medical 
examination  as  required  by  the  respondents  C.  D.  &  Co.,  Limited,  in 
accordance  with  paragraph  3  of  the  first  Schedule  to  the  said  Act  \_or 
obstructs  the  medical  examination  required  bj-  the  respondents,  C.  D.  «fe  Co., 

(;)  Teu  days  are  substituted  for  five  days  by  rule  2  of  the  Workmen's 
Compensation  Rules,  1900. 
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Limited,  in  acconlance  witii  paia;:niiili  :?  of  tlic  fii-st  Schethile  (o 

the  snitl  Act] 

{or  im  the  ca*r  may  he) 
Or 
That  the  n'siuHuUnts,  C.  D.  A:  Co.,  Limited,  intond  at  the  hearing  of 
the  arhitratinn  to  );ive  in  evidence  and  relv  on  tlie  followini;  faets  : 

That  no  notice  of  tlie  alle^retl  accident  wius  ^\\ci\  to  the  ix'spondents  as 
re<inired  by  section  2  of  the  sjiid  Act  ; 

That  the  claim  for  compensation  with  respect  to  the  nllej?e<l  accident 
was  not  inaile  within  six  months  from  the  occurrence  of  the  accident 
\^or  in  eii«e  of  ileatli.  within  six  montlis  of  tlie  death  of  the  said  A.  H.]. 

That  ascheme  of  compensition  [U-nefit  or  insurance]  for  the  workmen 
of  the  respon<lents,  C.  D.  i\:  Co..  Limite<l.  in  employment  as 

has  ln-en  duly  certified  by  the  He,L'i>trar  of  Friendly  Six^ieties,  and  such 
certificate  has  not  been  revoked,  and  the  siid  (.'.  D.  A:  Co.,  Limited, 
contracte<l  with  the  said  A.  B.  by  a  contract  which  was  in  force  at 

the  date  of  the  alleged  accident  that  the  |)rovisions  of  the  said  schema 
should  \yc  substitute*!  for  the  provisions  of  the  alx>ve-mentione<l  Act.  an.l 
the  said  C.   D.  &  Co.,  Limited,  are    consequently  liable  only   in 

acconlance  with  the  said  scheme  : 

Or 
That  the  rcsjiondents,  C.  D.  A:  Co.,  Limited,  deny  their  liabilit  v 

to  pay  compen.sation  under  the  abovc-mentionc<l  Act  in  respect  of  tin 
injury  to  A.  H.  mcntionetl  in  the  applicant's  particulars,  and  that 

the  groumls  upon  which  they  deny  their  liability  are  : — 

That  the  employment  of  the  said  A.  15.  was  not  an  employment 

to  which  the  said  Act  applies  ;  or 

That  the  injury  to  the  said  A.  V>.  was  not  caused  by  accident 

arising  out  of  and  in  the  comse  of  his  employment  :  or 

That  the  injury  to  the  said  A.  H.  is  attributable  to  the  serious 

and  wilful  nii.>;eonduct  of  the  said  A.  I?. 

That  at  the  time  of  the  alleged  accident  the  said  A.  B.  was  not 

immediately  employed  by  the  respondents  C.  D.  A:  Co..  Limited.  ,  but 

was  emj)loye»l  by  of  ,  a  contractor  with  the  .said  C.  D.  A:  Co.. 

Limited,  in  the  execution   by  the  said  of  work  which  was 

merely  ancillary  [/»/•  inci<itiitalj  to,  and  was  no  |)art  of  or  process  in  tin- 
trade  or  bu.siuess  carried  on  by  the  said  C.  I).  A:  Co.,  Limited. 
((»;•  IIS  the  rii.ie  may  be.) 
And  further  take  notice,  that  the  names  and  addresses  of  the  saiil 
rcsjiondents  and  their  solicitors  are 
Of  the  Uespondents, 
C.  I).  A:  Co.,  Limited, 
of  their  Solicitors, 
Dated  this  day  of 

(Signed) 

Solicitoi-s  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  C.  D.  k  Co..  Limited. 

To  the  Applicant.  A.  B.,  and 
To  the  KeHpondent.H 

(if  liny,  numinij  (hem). 


FoK.M  ;». 

yotire  hy  Jlef/iontlent  Admitfiny  LiiihilHy.  iinii  Siihmiitiny  to  iiH  Award 
for  I'liymrnt  of  n   Weekly  Sum,  or  J'liyiny  Money  into  Court. 

[//riiillny  nn  in  Ileiftienf  for  Arhifriifion.] 

Take  Noticb— 

That   the  nspondentM,  C.  D.  i\:  Co.,  Liniite<l.  admit  their  liability 

to  pay  comjiciisatitiii  in  the  alKivc-iiicnlioneil  matter. 

y\nd  they  hereby  submit  to  an  award  for  payment  by  them  to  the 
n|>plicant,  A.  B.,  of  the  weekly  sum  of  ,  such  weekly  payment 
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to  commence  as  from  the  day  of  ,  and  to  continue  during  the 

total  or  jiartial  incapacity  of  the  said  A.  B.  for  work,  or  until  the 

same  shall  be  ended,  diminished,  increased,  or  redeemed   in  accordance 
with  the  provisions  of  the  above-mentioned  Act. 

And  for  payment  by  them  to  the  saiil  A.  B.  forthwith  after  the 

award  of  the  amount  of  such  weekly  payments  calculated  from  the 
<lay  of  until  the  first  iSaturday  [or  other  u.mal  jmy  dai/]  after  the 

date  of  the  award,  and  for  the  payment  thereafter  of  the  said  sum  of 
to  the  said  A.  B,  on  Saturday  [()/•  other  usual  pay  day]  in 

€very  week. 

[Or,  And  the  said  C.  D.  &  Co.,  Limited,  herewith  pay  into  Court 

the  sum  of  £  in  satisfaction  of  such  liability.] 

Dated  this  day  of  . 

(Signed) 

Solicitors  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  C.  D.  k  Co.,  Limited. 

To  the  Applicant  A.  B.,  and 
To  the  Respondents 

(^i/ any,  ?iaininff  theni). 


Form  10. 

Xoticc  of  Filbig  of  Submission  to  an  Award. 

[Title  as  in  Request  for  Arbitration.'] 

Take  Notice — 

That  the  respondents,  C.  D.  &  Co.,  Limited,  have  this  day  filed 

with  me  a  notice  (copy  of  which  is  sent  herewith)  that  they  admit  their 
liability  to  pay  compensation  in  the  above-mentioned  matter,  and  submit 
to  an  award  for  payment  by  them  to  you  of  the  weekly  sum  of 

If  j'ou  elect  to  accept  such  weekly  sum  in  satisfaction  of  your  claim, 
you  must  send  to  the  registrar  of  this  Court,  and  to  the  said  C.  D.  &  Co., 
Limited,  a  written  notice  forthwith  by  post,  or  leave  such  notice 

at  the  office  of  the  registrar,  and  at  the  residence  or  place  of  business  of 
the  said  C.  D.  &  Co.,  Limited, 

If  you  send  such  notice,  the  judge  of  this  Court  will,  on  application 
made  to  him,  make  an  award  directing  payment  of  such  weekly  sum  to 
jou,  and  you  will  be  liable  to  no  further  costs. 

In  default  of  such  notice,  the  arbitration  will  be  proceeded  with  ;  and 
if  no  greater  weekly  payment  is  awarded  to  you,  j'ou  will  be  liable  to  be 
ordered  to  pay  the  costs  incurred  by  the  respondents  subsequent  to  the 
receipt  by  you  of  this  notice. 

Dated  this  day  of  , 

Registrar  of  the 

To  the  Applicant,  A.  B.  Court. 


Form  11. 

Notice  of  Payment  i7ito  Court. 

[Title  as  in  Bequest  for  Arbitration.] 

Take  Notice — 

That  the  respondents,  C.  D.  &  Co.,  Limited,  have  this  day  filed 

with  me  a  notice  that  they  admit  their  liability  to  pay  compensation  in 
the  above-mentioned  matter,  and  thej'  have  paid  into  Court  the  sum  of 
£  in  satisfaction  of  such  liability. 

If  you  are  willing  to  accept  the  sum  so  paid  into  Court  in  satisfaction 
of  the  compensation  jjayable  in  the  above-mentioned  matter,  you  must 
send  to  the  registrar  of  this  Court,  and  to  the  said  C.  D.  k  Co.,  Limited, 
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ami  to  tlic  other  rcspoinlciits  [or,  tofirrt'  (hlx  notice  ix  uriit  to  n 
rfx/ioHiiriit.  to  the  applicant  ami  the  other  respondents],  n  written  notice 
forthwitii  by  post,  or  leave  such  notice  at  the  otlice  of  the  rejjistrar,  ainl 
at  the  residence  or  place  of  business  of  the  said  ('.  U.  &  Co.,  Limited, 
and  at  the  residence  or  place  of  business  of  each  of  the  other 
respondents  [<>/■  of  the  applicant  and  each  of  thcotiicr  respondents]. 

If  you  ami  all  the  other  respondents  [or.  If  you  an<l  the  applicant  and 
all  the  other  respondents]  send  such  notice, ami  ajjree  as  to  the  ap|)ortioii- 
mcnt  and  application  of  the  said  .sum  of  £  ,  the  jud>,'e  of  tliis  t'ouri 

will,  on  application  made  to  him.  make  an  award  for  such  apportionment 
and  application,  and  you  will  be  lialjle  to  no  further  costs. 

If  you  and  all  the  other  respondents  [or.  If  j'ou  and  the  applicant  and 
all  the  other  respondents]  send  sucii  notice,  but  do  not  agree  as  to  tlic 
apportionment  ami  application  of  the  said  sum  of   €  ,  the  arbitra- 

tion will  Ix;  proceeded  with  as  between  you  and  such  other  respondent> 
[or,  as  between  the  applicant  and  yourself  and  such  other  respondents]. 

In  default  of  such  notice  being  sent  by  you  an<l  all  the  other  res|M>n- 
dcnts  [or,  by  the  applicant  and  yourself  and  all  the  other  respon- 
dents], the  arbitration  will  be  proceeded  with:  and  if  no  greater  amount 
than  the  said  sum  of  X,  is  awarded  as  com|)cnsati(>n,  the  partioi 

who  do  not  send  such  notice  will  Ix;  liable  to  be  onlered  to  i)ay  the  costs 
incurred  by  the  respondents,  V.   D.  A:  Co.,  Limited,  subsdiucnt  to 

the  receipt  l)y  such  parties  of  this  notice,  and  also  any  costs  incurred 
subsequent  to  the  receipt  of  this  notice  by  any  parties  who  send  notice 
of  their  willingness  to  accejit  the  said  sum  of  X,  in  satisfaction  oi 

the  compensation  payable  in  the  above-mentioned  matter. 

l)ate<l  this  day  of 

Registrar  of  the 

To  the  Applicant  A.  H.  Court. 

[or  To  the  Hcspondeni  G.  H.] 
(«r  us  the  cane  vitiy  be'). 


KolC.M    IL'. 

Notice  of  Acceptdiiee  of  \Veehlij  Sum  offered,  or  of   ]\' i U i  111/ iirxx  to 
iirrept  Sum  jxiid  into  (\ntii. 

[Ilcddiiiij  11.1  in  Itequcxt  for  Arhitrution.] 

Take  Notice — 

That  the  applicant,  A.  1'.  accepts  the  weekly  sum  offered  l>y  the 

respondents,  C.   D.  &:  Co.,  Limited,  in  satisfaction  of  his  claim  in 

the    al»ove-menfioned   matter   [or,   that    the  aiijilicant   E.    F,    [or,   the 
res|)ondenf   (».   IL]   is  willing  to   accept  the  sum  of    Ji  \taul  into 

C(»urt   by  the  respondents,  C.  \).  k  Cn.,  Limited.  in  satisfaction  of 

the  compensation  payable  in  the  alxivc-mcntionol  matter]. 

Hut   the  ap|ilicant  [or  the  said  respondent,  (5.   H.  ]   will 

apply  to  the  judge  to  inclucle  in  his  award  an  order  directing  the  said 
respondents,   C.    I).   A:   Co.,  Limited,  to  pay  the  costs   properly 

incurred  by  the  applicant  [or  the  saiil  respondent  (5.  IL  ] 

lx'ff»re  the  receipt  of  jiolice  of  the  offer  of  the  said  weekly  sum   [<>/•  of 
notice  of  iiayment  of  the  said  sum  of  £  into  Court]. 

Dated  tliis  day  of 

(Signc<l) 

Applicant, 
or 

To  the  Rcpfistrar  of  the  Court,  and  Ucspondcnt. 

To  the  U"S|ion<lcnts,  C.  D.  Ac  Co.,  Limited,  and 

To  the  Apjilicant,  A.  15.,  ami 

To  the  UeH|Mindent(i 
(^miming  them). 
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\ 

Form  i:!. 

Kofirr  hy  Un^pondp/it  to  Th'ird  Part'irx. 
\^JIpit(l]iHj  (IX   in  licq7ipxf  fur   Arhitnitioii.'] 

To  Mr.  ,  oi'  (jiddrrxx  ond  dri<cri[)f}oii'). 

Take  Notice — That  A.  D.  of,  kc,  ,  has  filed  a  icquest  for 

arbitration  (a  copy  whereof  is  hereby  annexed)  as  to  the  amount  of 
compensation  jiaj'able  Vjy  the  respondents,  C.  D.  &  Co.,  Limited, 
to  tlie  said  A.  B.  under  the  said  Act  in  I'espect  of  personal  injury 

caused  to  the  said  A.   B.  by  accident  arising  out  of  and  in  the 

course  of  his  employment. 

The  respondents,  C.  D.  &  C!o.,  Limited.  claim  to  be  indemnified 

by  you  against  their  liability  to  pay  such  compensation,  on  the  ground 
that  at  the  time  of  the  injury  in  respect  of  which  compensation  is 
claimed  the  said  A.  B.  was  not  immediately  emploj^ed  by  the  said 

C.  D.  &  Co.,  Limited,  but  was  employed  by  you  in  the  execution  of 

work  in  respect  of  which  the  said  C.  D.  k.  Co.,  Limited,  had  con- 

tracted with  you  for  the  execution  thereof  by  or  under  you,  and  that  you 
would,  independent!}'  of  section  4  of  the  said  Act,  have  been  liable  to 
pay  compensation  in  respect  of  such  injury. 

[Oi-  on  the  ground  that  the  injury  for  which  compensation  is  claimed 
was  caused  under  circumstances  creating  a  legal  liability  on  your  part  to 
pay  damages  in  respect  thereof] 

(or  (IX  tlip  Cdxp  mail  hp'). 

And  take  notice,  that  if  you  wish  to  dispute  the  applicant's  claim  as 
against  the  respondents,  C.  D.  &  Co.,  Limited,  you  must  appear  before 
the  judge  [or  arbitrator]  at  the  time  and  place  mentioned  in  tlie  notice  a 
copy  of  which  is  hereunto  annexed. 

In  default  of  your  so  appearing  you  will  not  be  entitled  in  any  future 
proceedings  between  the  respondents,  C.  D.  &  Co.,  Limited,  and 

yourself  to  dispute  the  validity  of  the  award  made  in  the  said  arbitration 
as  to  any  matter  which  the  judge  [cr  arbitrator]  has  jurisdiction  to 
decide  in  such  arbitration  as  between  the  applicant  and  the  respondents 
C.  D.  &  Co.,  Limited,  whether  such  award  is  made  by  consent  or 

otherwise. 

Dated  this  day  of 

(Signed)        C.  D.  &:  Co.,  Limited, 
To  By 

Secretary. 

of  IV 

Solicitors  for  the  Respondents, 
C.  D.  &  Co.,  Limited. 


Form  1-t. 

Aicai-d. 

(i.)  In   Case  of  AppUcutJon   by   Workman. 

\_Hpudlnfi  ax  in  Rpquexf  for  Arhitration.'] 

Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby  make 
my  award  as  follows  : — 

L  I  order  that  the  respondents,  C.  D.  &  Co.,  Limited,  do  pay  to 

the  applicant,  A.  B.,  the  weekly  sum  of-  as  compensation  for 

personal  injury  caused  to  the  said  A.  B.  on  the  day  of  , 

by  accident  arising  out  of  and  in  the  course  of  his  employment  as  a 
workman  employed  by  the  said  C.   D.  &  Co.  in  [^stdte  nature  of 

employ menf'\  such  weekly  payment  to  commence  as  from  the  day  of 

,  and  to  continue  during  the  total  or  partial  incapacity  of  the 
said  A.  B.  for  work,  or  until  the  same  shall  be  ended,  diminished, 

M.S.  45 
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iiioren«ic<l,  or  retlfemol  in  ncci>rilaiice  wiili  tlie  provisions  of  the  al)ovo- 
niontionol  Act. 

2.  And  I  onlcr  tlmt  the  said  C  1).  &  Co.  do  forthwitli  jmy  to  the 
siiiil  A.  n.  the  sum  <>f  t  beinj;  tlie  amount  of  such  weekly 
payments  calcuhitod  from  tlie            day  of  until  the  day  of 

[f/it'  firitf  Silt  Urdu  ij  or  othrr  uxinil  pay  diiy  iiftrr  the  dote  of  t/ii' 
iiu'iird]  and  do  thertafter  pay  the  sjiiil  sum  of  to  the  said  .V.  B. 

on  Sat  unlay  {or  otlwr  iixiinl  ptiy  duy)  in  every  week. 

3.  Ami  I  onler  that  the  S4iid  C.  IX  iV  Co.  ilo  pay  to  the  rej,'istrar 
of  this  Court,  for  the  use  of  the  applicant,  his  costs  of  and  incident  to 
this  arbitnUion.  such  costs,  in  default  of  au'reenient  between  the  parties 
as  to  the  amount  thereof,  to  Ik-  taxed  by  the  rcjristrar  under  column 

of  the  scales  of  costs  in  use  in  the  county  courts,  and  to  \n:  paid  by  the 
sjiid  C.  I).  iV  Co.  to  the  re^'istrar  witiiiii  H  days  from  the  date  of 

the  certificate  of  the  result  of  such  taxation. 
Dated  this  day  of 

Jud{rc  [or  Arbitrator  J, 

(ii.")  In  Ciisrof  Ajiplinition  by  Di'priidiint;t. 

'^Ili'iidi ny  11.1  ill  Ilfij next  for  Arhitriitioii.^ 

Having'  dulv  considered  the  matters  submitted  to  me,  I  do  hereby  make 
my  awanl  as  follows  : 

1.  I  order  that  the  respondents,  C.  D.  &  Co.,  Liinited,  dopay  the  sum  of 
£  to  the  dependants  of  A.  H.,  late  of  ,  deccasi-d,  as 
compensation  for  the  injury  resulting  to  such  dependants  from  the  death 
of  the  said  A.   H.             ,  which    took  place  on   the  day  of 

from  injury  cau.sed  to  the  said  A.  B.  on  the  day  of  by 

a'-cident  arisinj:  out  of  atid  in  the  course  of  his  em{)loymcnt  as  a  work- 
man em|)loyed  by  the  .said  C.  D.  .S:  Co.,  Limited,  in  [xtntr  iinture  of 
^•iiifiloyiiii'iit], 

2.  And  I  fleclare  that  the  pci-sons  hereinafter  named  are  entitlc<l  to 
share  in  such  compensation  as  dependants  of  the  said  A.  l\.  .  that 
18  to  say,             J.  H.             the  widow  of  the  said  A.  H.             and   K.  It. 

an  infant  daughter  of  the  said  A.  B. 

3.  And  I  declare  that  the  respondent  (.J.  B.  ,  the  fatiicr  of  the 
said  A.  It.  ,  is  not  entitled  to  share  in  such  compensation  as  a 
<lcpcndaiit  of  the  said  A.  H. 

4.  And  I  onler  that  the  said  sum  ot  t  be  apportioned  Ixjtwccn 
the  said  J.  n.  and  K .  B.  in  the  proportions  followinjr,  that 
is  to  say  : — 

I  apportion  the  sum  of  il  to  or  for  the  lienefit  of  the  said  J.  B., 

ami  the  sum  of  JC  to  or  for  the  benefit  of  the  said  K.  B. 

.*).  And  I  onler  that   the  said  C.  I),  i^  Co..  IJmilcd,  do  pay  the 

Kkiii  sum  of  £  to  the  applicant,   E.    F.,  the   lepil    personal 

reprirsc-nt.'itive  of  fh<!  sjiid  .\.  M.  [or  if  no  Irgnl  personal  rrprmrnta- 

tiir,  to  the  repstrar  of  this  Court,]  for  tlie  use  of  tlic  said  .1.  B. 
wilhiti  14  days  from  the  date  of  this  awanl. and  that  the  said  C.  D.  i:  Co., 
Limited,  do  within  the  saim-  periiKl  pay  flic  said  sum  rif  £ 

np|K>rtioned  to  or  for  the  iK'tiefit  of  the  s.'u<l   K.  1'..  to  the  rej^istrar 

of  this  Court. 

«».  And  I  onler  that  the  saiil  last  mentioned  sum  be  invested  by  the 
rejristrnr  in  his  name  in  the  I'ost  Othei-  Savings  Mank  for  the  benefit  of 
the  said   K.  M.,  and  that  the  int«'rest  arising  fmm  such  investment 

Im-  from  time  to  tim<'.  until  furflnT  order,  paid  to  ihi-  sai<l  .1.  B.  to 

Ixj  by  her  applie<l  for  the  niainteiiance,  education,  or  benefit  of  the  said 
K.  B. 

7.  And  I  order  that  the  said  C.  D.  A:  Co.,  Limited,  <lo  pay  to  the 

rejfistrar  of  this  Court,  for  the  use  of  the  applicants,  their  costs  of  and 
incident  to  this  arbitration,  such  costs,  in  default  of  agreement  between 
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the  parties  as  to  the  amount  thereof,  to  be  taxed  by  the  registrar  under 
column  of  the  scales  of  costs  in  use  in  the  county  courts,  and 

to  be  paid  by  the  said    C.    D.   cV:  Co.,   Limited,  to   the  registrar 

within  14  days  from  the  date  of  the  certificate  of  the  result  of  such 
taxation. 

[Add  directions  (if  am/  r/ ire /i)  ris  to  coxts  accnxioncd  hy  claim,  of  jierson 
claiming  ax  a  dcjtcndant  w/ioxe  claim,  /.v  di sailowcd.'] 

Dated  this  day  of 

Judge  [or  Arbitrator]. 

(iii.)  In  Case  of  Applicatiiiii  hij  I'erxo/t  fo  lo/niiii.  Kcjjcnscx  of  Medical 
Attendance  or  Jhirial  are  due. 

[Jleadita/  as  in  Iletpiext  fur  Arbitration.'] 

Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby 
make  my  award  as  follows  : — 

1.  I  order  that  the  respondents,  C.  D.  &;  Co.,  Limited,  do  pay  the 
sum  of  £1U  for  or  towards  the  expenses  of  medical  attendance  on  and 
tlie  burial  of  A.  B.,             late  of             ,  deceased,  who  died  on  the 

day  of  from  injury  caused  on  the  day  of  by  accident 

arising  out  of  and  in  the  course  of  the  emj)loyment  of  the  said  A.  B. 
as  a  workman  employed  by  the  said   C.  D.  &  Co.,  Limited,  in 
[state  )uiture  of  cnqdoipnent]. 

2.  And  I  declare  that  the  persons  hereinafter  named  are  entitled  to 
share  in  such  compensation,  that  is  to  say  : 

The  applicant,  K.  F.  ,  in  respect  of  charges  amounting  to  & 

due  to   him   for  medical   attendance   on  the  said  A.  B.  and   the 

respondent,  G.  H.  ,  in  respect  of  charges  amounting  to  C  due 

to  him  for  the  burial  of  the  said  A.  B. 

3.  And  I  order  that  the  respondents,  C.  D.  &  Co.,  Limited,  do  pay  the 
said  sum  of  .CIO  to  the  registrar  of  this  Court  within  14  days  from  the 
date  of  this  award,  and  that  the  said  sum  of  £10  be  apportioned  between 
and  paid  to  the  said  E.  F.  and  G.  H.  in  proportion  to  the  amounts  due  to 
them  respectively  as  aforesaid. 

4.  And  I  order  that  the  said  C.  D.  &  Co.,  Limited,  do  pay  to  the 
registrar  of  this  Court  for  the  use  of  the  applicant,  E.  F.,  and  the 
respondent,  G.  H.,  their  respective  costs  of  and  incident  to  this  arbitra- 
tion, such  costs,  in  default  of  agreement  between  the  parties  as  to  the 
amount  thereof,  to  be  taxed  by  the  registrar  under  column  of  the 
scales  of  costs  in  use  in  the  county  courts,  and  to  be  paid  by  the  said 
C.  D.  &;  Co.,  Limited,  to  the  registrar  within  14  days  from  the  date  of  the 
certificate  of  the  result  of  such  taxation. 

Dated  this  day  of 

Judge  [or  Arbitrator]. 
[Note. — The  above  forms  will  serve  as  guides  for  framing  awards  in 
other  cases  of  arbitration.] 


Form  15. 

Xotice  of  Day  iipon  which  Special  Case  will  be  heard. 

In  the  county  court  of  ,  holden  at 

[Ileadinq  as  in  Special  C((xe.'\ 

Take  Xotice  that  ihe  judge  of  this  Court  will  hear  the  special  case 
stated  by  Mr.  ,  the  arbitrator  in  the  above-nametl  matter,  at  a 

Court  to  be  holden  at  ,  on  the  day  of  at  the  hour 

of  in  the  noon  :  and  that  if  you  do  not  attend  in  person  or  by 

45—2 
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your  M^Iicitor  nt  tlio  place  ami  time  aln)ve-incntioiKHl,  such  order  will  be 
inailL'  and  pri>eei'<linp*  taken  as  the  jiuIki"  may  think  just. 

You  may  obtain  a  copy  of  the  case  upon  applieation  at  my  office  and 
U|wn  prepayment  of  the  casts  of  such  copy. 

Paled  this  dav  of 


To  [T"/**'  Ajipliriiitt  Kill!  lti'»i>ondi'iitit. 


Re''istrarof  the  Court. 


Form  16. 

Form  of  Mt'iiionniilinii  undfr  Piiniijniph  S  of  Sfhedule  II. 

To  the  Ui^ristrar  of  the  county  court  of  ,  holdcn  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  l.S'.iT, 

and 
In  the  matter  of  an  Arbitration  Ixjtwccn 
A.  I'..  of,  A:e.,  Applicant, 

and 
C.  D.  A:  Co.,  Limited, 

of,  4:c.,  Respondents, 

or,  irhrtr  thr  iiinttrr  Imx  hmi  tlrridril  hij  (igvrriiicnt  wit/ioiit  tirbitrntion 

111  the  matter  of  an  Agreement  between 
A.  15.  of.  kc, 

and 
C.  U.  &  Co.,  Limited, 

of,  kc,  .] 

Be  it  remembered,  that  on  the  day  of  jici-sonal  injury  was 

caused    to    the    said   A.    H.  of,   &c.,  who    was    a    workman 

employed  V)y   C.    D.  k  Co.,   Limiteil,  of.  &c..  in  [utiitr 

luitiirr  ofriiij/loyiiimt]  ,  by  accident  arisinj?  out  of  and  in  the  course 

of  his  employment  : 

.\ntl  that  on  tiic  day  of  the  followiuf^  ajijreement  was  come 

to  by  and  between  the  said  A.  15.  and  the  said  C.  D.  ic  Co..  Limite<l, 

that  is  to  sjiy  : 
or.  And  that  on  tiie  day  of  the  follorting  decision  was  given 


by  a  committee  representative  of  the  said  C.  D.k  Co.,  Limited,  and 

tiieir  workmen,  havinj;  power  to  .settle  matters  unilertheal>ove-mentiono<i 
Act  in  the  ea.sc  of  the  sjiid  C.  D.  A:  Co..  Limite<l,  and  their  work- 

men ;  that  is  to  say  :] 

[or.  And  that  on  the  day  oi  the  following;  awanl  was  made 

and  piven  by  me,  the  undei-sijjned  ,  beinj,'  an  arbitrator  ajfrenl  on 

by  the  sai<l  A.   M.  and  the  .said  C.  D.  k  Co..  Limited;  that    is  to 

sAy  :] 

[I/rrr  Kct  out  rojii/  of  tigrcvnt/'iit,  dcc'iKioii,  or  mnird.] 
[or,  whrrr  driith  rrnuUrd  from  thr  in'ridnit, 

lie  it  reiiKinlMTcd,  that  on  the  day  of  personal  injury  was 

<-auH«'d   to   A.    B.  late   of  dece:i.se<l,    who    was    a    workman 

employed  by  C.  1>.  vV  Co.,  Limited,  of,  kc.  in  [ittntr  niiturr  of 

rmjdoymrHt]  by  accident  arising  out  of  and  in  the  course  of  his  employ- 
mi'fit,  and  that  on  the  day  of  the  ssiid  A.  H.  died  a.s  (he 

result  of  such  injury  : 

And  that  on  tlie  cl.iy  of  the  following  aj^Tcemcnt  was  come 

to  J»y  anil  lictween  C.  B.  (i.  B.  kc,   (he  depenclant.s  of  the 

said  A.  B.  wiliiin  the  meaning  of  the  al)ove-menf  ioned  Act,  and  the 

said  C.  1).  iV:  Co.,  Limited,  tiiat  is  to  say  :J 

tor.  An<l  that  on  the  day  of  the  following  decision  was  piven 

y  a  committee  re|»rcscntative  of  the  said  C.  1).  k  Co.,  Limited,  and 

iheir    workmen,   having   power   to    settle    matters    under   the    alwve- 
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mentioned  Act  in  the  case  of  the  said  (J.  I).  A:  Co.,  Limited,  and 

their  workmen  ;  that  is  to  say  :] 

[or,  And  that  on  the  day  of  the  following  award  was  made 

and  given  by  me,  the  undersigned,  being  an  arbitrator  agreed  on 

by  C.  B.  G.  B.  ,  i:c..  .  tlie  dependants  of  the  said  A.  15. 

within   the  meaning  of  the  above-mentioned  Act,  and  the  said 
C.  D.  &  Co.,  Limited,  ;  that  is  to  say  :] 

[Ilcre  .s-ct  out  cojri/  of  agreement,  dceision,  or  //ivard.] 

A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed  [/aid,  if  xn, 
The  said  Mr.  attended  the  arbitration  on  the  day  of  ]. 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
l)aragraph  8  of  the  second  schedule  to  the  above-mentioned  Act. 

Dated  this  day  of 

[7'o  be  slg7i/>d — 

III  the  cam  of  ati  ar/reeme?it,  hy  the  parties  or  xome  or  one  of  them,  or 
by  their  or  his  .solicitor  on  their  or  his  behalf: 

In  the  rase  of  a  derision  by  a  roniinittre,  hy  the  rliairman  and  secretary 
on  behalf  of  the  coiiiniittee : 

In  the  case  of  an  award,  by  the  arbitrator.'} 

Form  17. 
Inqrtiry  as  to  Genuineness  of  Memorandum. 
In  the  county  court  of  ,  holden  at 

[lleadiny  as  in  Memorandum.'] 
Take  Notice,  that  a  memorandum,  copy  of  which  is  hereto  annexed, 
has  been  sent  to  me  for  registration. 

Such  memorandum,  which  appears  to  affect  you,  is  not  signed  by  you  or 
on  your  behalf. 

I  have  therefore  to  request  you  to  inform  me  in  due  course  of  post, 
whether  you  admit  the  genuineness  of  the  memorandum,  or  whether 
you  dispute  it,  and  if  so,  in  what  particulars. 

If  you  do  not  inform  me  in  due  course  of  post  that  you  dispute  the 
genuineness  of  the  memorandum,  it  will  be  recorded  without  further 
inquiry,  and  will  be  enforceable  accordingly. 

If  you  dispute  its  genuineness,  it  will  not  be  recorded,  except  with  your 
consent  in  writing,  or  by  order  of  the  judge  of  this  Court. 
Dated  this  day  of 

Kegistrar  of  the  Court. 
To  

Form  18. 
Notice  Dixputing  Memorandum. 
In  the  coirnty  court  of  ,  holden  at 

[Heading  as  in  Memorandum.'] 
Take  Notice,  that  the  undersigned  C.  D.  k.  Co.,  of  kc, 

dispute  the  genuineness  of  the  memorandum  sent  to  you  for  registration 
in  the  above-mentioned  matter  in  the  following  particulars  : — 
[Here  state  parfimlars.'] 
Dated  this  day  of 

C.  D.  &  Co.,  Limited, 

by 

Secretary, 
[or  , 

Solicitors  for  C.  D.  &  Co.,  Limited.] 
To 
The  Registrar. 


'10  lui.r.s,   1H<)8. 

FOUM   11». 

.yofirr  f/ifif  (ti'Hu'nirneii*  of  Mcmorunihini  in  tlijtj)ii(rtf. 
[  Heading  ii»  in  laxt  /l»>vw.] 

Taki;  NoTiiK.  that  tlie  ;,'omiineiit'ss  <>f  the  inomorandum  in  tlic  nhove- 
nicnti»>iR'(l  matter  k'ft  witli  [or  soiit  to]  mo  bv  you  is  (lisputiHl  In- 
of  .  a  party  affcctcil  by  sucli  memoraiulum.  but  wlio  has  not  sij.'ucil 

till"  same,  in  the  followinj:  j)artieulars  : 

[  Ifrrr  .ifufr  jmrtimhirn  of  tHii]nitr.'\ 
The    niemoraiuhim   will  therefore  not  be  reeordeil.  except    with    the 
consi'iit   in  writing,'  of  the  said  .or  by  onler  of  the  judtre  of  this 

Court. 

Dnteil  this  day  of 

Kopistrar  of  the  Court. 
To  


FoUM   JO. 

yofirr  of  Applirittion  for  llrgixtrntioii  of  Jfrmoninthiiii  or  for 
Hrrtijiciition  of  llrgittfrr. 

In  the  county  eourt  of  ,  holden  at 

[Titlr  lis  in  Mrmorutii1u)ii.'\ 

Takk  Xotick,  that  I  intend  to  aj)ply  to  the  judpe  nt  on 

the  day  of  ,  at  the  hour  of  o'clock  in  the  noon  [»« 

vime  of  notiir  hij  itoliritor,  on  behalf  of  of  ]  for  an  order  for 

the  repistration  of  the  memorandum  sent  to  the  registrar  in  the  alnivc- 
meiitioned  matter   [or  for  an  onler  for  the  rectirtcation  of  the  memo- 
randum recorded  in  the  above-mentioned  matter]  by  (^statc  2>'irtiriilar* 
of  rirtljiration  iipjilird  for"), 
and  for  consequential  directions,  and  for  cost.s. 

bated  this  day  of 

Applicant. 
[Or  Applicant's  Solicitor.] 

To  the  Uepistrar  of  the  Court 
and  to 

and  to  Messrs. 
(hJH  [in"  their]  solicitors). 

I'oii.M   21. 

Xotirr  of  Ajijilirofion  for  Di'trriiiinntion  if  Amount  of  Cost/i  vndrr 
piiriiijroiih  12  of  Srhrdtilr  J  I.  to  the  Art. 

In  the  county  court  of  ,  holden  at  * 

[7'itlr  iin  in  Au'iird  or  Mrmonnuhnn.^ 

Take  Nf»TICK,  that  I  intend  to  apply  to  the  judpe  at  on 

the  day  of  at   the  hour  of  o'clrwk  in  the  n<HMi.  to 

detennine  the  amount  of  costs  to  Ik-  paid  to  me  as  .solicitor  [or  apcnt  J  for 
you  A.  H.  in  the  alxive-mentioned  matter;  and  for  an  order 

deehirin^r  that  I  am  entitled  to  a  lien  for  such  amount  fui  or  t<i  dc<luct 
hueh  amount  frr)m  tlw  huui  jiwarded  a- rompensation  to  you  the  said  A.  H. 
in  the  al)ove-mciitiMMi  .1  ...iti..,  ;ni,|  for  conse()Ucntial 

•lireetions. 

Dated  thin  day  of 

A|)plicant. 

To  the  Hcgistrnr  of  t!»e  Court, 
an«l  to 
A.  It. 
of 
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Form  22. 
Fornt  of  Cerfijicute  under  Section  1,  xvh-sfiction  \. 

In  the  county  court  of  ,  holclen  at 

No.  of  plaint. 
Between 
A.  B., 

of  (^addresx) 

(dexer'iption')  Plaintiff, 

and 
C.  D.  k  Co.,  Limited, 
of  (iiddrcs.t) 

{(le-scr'qjtion')  Defendants. 

And  in  the  matter  of  the  Workmen's  Compensation  Act,  1897. 
I  hereby  certify  that  on  the  day  of  the  above-named  plaintiff 

commenced  tha  above-named  action  against  the  above-named  defendants 
claiming 

\_Here  xtafe  chi'im  of  pht'nd'iff  in  action.^ 

And  that  on  the  trial  of  the  said  action  on  the  day  of  was 

determined  that  the  injury  in  respect  of  which  the  plaintiff  claimed 
damages  in  the  said  action  was  one  for  which  the  defendants  were  not 
liable  in  the  said  action,  but  that  such  defendants  would  have  V)een  liable 
to  pay  compensation  in  respect  of  such  injury  under  the  above-mentioned 
Act : 

And  that  thereupon  the  said  action  was  dismissed,  but  the  Court,  on 
the  request  of  the  plaintiff,  proceeded  to  assess  the  compensation  to 
which  the  defendants  would  have  been  liable  to  pay  under  the  said 
Act. 

And  that  the  Court  assessed  such  compensation  at  the  sum  of  £ 
and  directed  (j<tate  directions  giren  as  to  puijnient  of  coniprnmtioyi, 
(tnd  direetionx.  if  atnj  given,  o-t  to  cods,  and  ax  to  the  drdiietion  from 
the  compensation  of  (tny  costs  ichirh  in  the  judgment  of  the  Court  loere 
eauHedhy  the  jflttintiff  bringing  the  action  instead  of  proceeding  under 
the  Act). 

Dated  this  day  of 

Kegistrar  of  the  Court. 


Form  23. 

E.vecutioH  OH  Award  or  J/emorandnm  or  Certificate. 

In  the  county  court  of  ,  holden  at 

\_Title  as  in  Aicard,  Memorandum,  or  Certifi'cate.~\ 

Whereas  on  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  [or  bj'  Mr.  ,  an  arbitrator  appointed 

by  the  judge]  whereby  it  was  ordered  [state  operatire  //arts  of  aicard] 
[or  whereas  on  the  day  of  a  memorandum  was  recorded 

in  this  Court  of  an  agreement  [or  decision  or  award]  come  to  [or  given 
or  made]  in  the  above-mentioned  matter,  whereby  it  was  agreed  [or 
ordered]   [state  ojjerati re  parts  of  agreement,  decision  or  tiward] 

[or  whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  a  certificate  given  by  the  county  court  of  ,  holden  at 

to  the  effect  that  [state  open/tire  parts  of  certificate] : 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  £ 
))ayablf  l>y  the  said  into  Court  [or  to  the  said  A.  B.]  according 

to  the  said  award  [or  memorandum  or  certificate]  ; 

These  are  therefore  [as  in  ordinary  e.recutions.'j 

I  This  form    to   he    adapted  to   the   circumstances   (f  the    case    ichere 
creo/tion   is  ordered  to   issue  vnrfer  Iluir  47,  paragraph    {/),  for  costs.] 


71*2  lu  LKs,  181)8. 

lou.M  2:fA. 
Jiiihjiiii'iit  Siinimons  on  Aiviinl,   Mnnoriiiuliini,  or  f'rrfificntr.  M 

In  tlie  county  court  of  Imhlcii  at  ■ 

[Titli^  (IK  in  .lictinl.  .Vt'Dioni iithiiii,  or  C\'rtififiite.~\ 

Wlioicas  on  tlie  day  of  an  award  was  made  in  the  alxtve- 

nit'iitioiRHl  matter  by  flio  judj;e  ijir  hy  Mr.  ,  an  arbitrator  ai)pointe«l 

by  the  jud^^e),  whereby  it  was  tirdered  (.stiifr  ojn'nitirf  purtx  of  tiirun/)  : 
[<»/•  wliereas  on  the  day  of  a  iiicniuianihiin  was  recorded 

in  this  I'ourt  of  an  agreement  (<!/•  decision  or  award)  come  to  {^or  {jiven  or 
made)  in  tlie  alx)ve-mentione<i  matter  wliereby  it  was  a{rree<l  {or  onloroil) 
\_sftite    ojfrnitirc    jmrtx    of   tiiirrcniont,   dt'rixion,   or    iiicardj  :  [or 

whereas  on  tlie  daj'  of  a  memorandum  was  recorded  in  this 

Court  of  a  certiticate  given  l)y  the  County  Court  of  holden  at 

to    the  effect    that     [sftiti'    o/>rnifiii'    purtx    of   rrrtifirutr^  :  And 

whereas  default  lias  bc'cn  maile  in  iiaymciit  of  the  sum  of  X.  payable 

by  you  the  alxive-namcnl  into  Court  ((»;•  to  the  saiil  A.  B.)  according 

to  the  siiid  award  [or  memorandum  or  certiticatej : 

You  the  said  are  therefore  hereby  sumniouetl  to  appear  personally 

inthist'ourt  at  {/ihiri'  ichrre  Court  hol/lr/t) on  the  dayof 

ID     ,  at  the  hour  of  in  the  noon,  to  be  examined  on  oath  by 

the  Court  touching  the  means  you  have  or  have  had  since  the  tlate  of  the 
award  («/•  memorandum  or  certificate)  to  jiay  the  said  sum,  in  payment 
of  which  you  have  made  default  ;  and  also  to  show  cause  why  you  should 
not  be  ciimniitted  to  prisiiu  for  such  default. 

Datetl  this  day  of  I'J     .  u     •  . 

•'  Hcgistrar. 

.i.     X.     d. 

Amount  in  payment  of  which  default  has  been  made 

Cost  of  this  summotis    ... 

Total  sum  due 

NOTK. —  I'liis  furiii  fi>  hr  uiliijitrif  to  thr  cirriinixtn iirrs  of  thi'  riixr  whrn' 
II  sKiiiiiioiix  ix  ixxiii'il  inithrthr  ('oiinfi/  f'oiirf  Jhdrx,  Order  XXV.,r)ih'  \\h. 
iitjiiinxt  II  jtrrxoii  iiUi'ijrd  to  lir  ii  port iirr  in  or  xolr  iiirnihrr  of  ii  Jinn,  or  tn 
he  eiirri/itii/  on  Inixinexx  in  iinij  mime  other  t/iiin  hix  own.  If  iin  order  of 
vommitment  in  mode  it  x/ionld  In'  neeordinij  to  the  Form  57  ///  the  Ajipendi-r 
to  the  Count  1/  Conrt  Itn/ex,  xiirh  form  being  iidiipted  to  the  eiixe  of  defiiiilt 
in  piiijnient  of  iin  amount  due  under  ini  iiwnrd,  mcmonindiim,  or 
rertijieiite. 

FonM  24. 

.Xotiee  «/'  Appliiuition  to  xtnij  Proeeedi nijx  in  Arliit ration  or  xuxpeud  ireekl ij 
Piiymentx,  under  Seheilnle  /..  poroifrnph  S,  or  poriigriijih  1 1,  and  Ihile  'id. 

\ /fending  nx  in  Iteij next  for  Ar/ii/rution,  or  Award,  or  Memorandum  or 
{ ertifieate  [ax  the  eaxe  may  he],] 

Taki:  XoTICKthat  I  intend  to  apply  to  the  judge  [or  to  Mr.  the 
arbitrator  ap|ioint(>d  in  the  alMjve-mctifioned  matter]  at  on 

the  clay  of  at  the  hour  of  o'clock  in  the  noon,  [on 

lx.'hnlf   of    McvHrx.   C.   ]).  A:  Co.,   Limited,  of   kc,  ]   for  an  ordei' 

staying  the  procewlings  in  the  aliovt-mentioned  arbitration  [or  suspend- 
ing the  wmkly  paynienfs  awarded  to  you  by  the  alK)ve-incntioiied 
award.  <»;•  memonnidum  «/•  certiticate]  on  the  giduiid  tiiat  you  refuse  to 
submit  yourself  to  me<lical  e.vainination  as  re<|uir(d  by  nic  [or  by  the 
wiid  C.  L). &  Co.,  Limite<l],  in  accordance  with  paragmph  H  [or  pai-agraph 
11]  of  the  tip*t  t*ehe«lulc  to  the  alxive-mentioneii  Act  [(»;•  that  youoljstruct 
the  ine<lirnl  rxaminntjon  ro<|uiicd  by  me  [or  by  the  said  C.  I),  k.  Co., 
Limite*!.]  in  accordance  with  paingiaph  .'<  [or  paragraph  11  ]  of  the  first 
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sclicdulc  to  the  above-mcntioncil  Act],  ami  for  consequential 

directions,  and  for  costs. 

Dated  this  day  of 

'/  To  A.  B.,  of  (Signed)        C.  D.  &  Co.,  Limited, 

and  to  Messrs.  by  Secretary. 

his  Solicitors  [or 

Solicitors  for  C.  U.  &  Co.,  Limited.] 


Form  25. 
Affidarit  on  Sviiinuinx  tajaiiixt  Insiifcrx  under  Section  5  nfthf  Art. 
In  the  county  court  of  ,  holden  at 

[Title  ax  in  Aioard,  Memorandnin,  or  Certijicdte.'] 

1.  A.  B.  of  \or  I,  E.  F.,  of  solicitor  to  A.  B. 
of             ]  make  oath  and  say  as  follows  : 

L  On  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  [or  by  Mr.  an  arbitrator  appointed 

by  the  judge]  whereby  it  was  ordered  [sttde  oi)eratire  jxtrtx  o/aivi/rd] 
[or  on  the  day  of  a  memorandum  was  recorded  in  this  Court 

of  an  agreement  [or  decision,  or  award,  or  certiticate]  come  to  [or  given 
or  made]  in  the  above-mentioned  matter  whereby  it  was  agreed  [or 
determined  or  ordered]  [state  ojicrcitice  parts  of  agreenitnt,  dccixion, 
award,  or  certijic(ite.'\ 

2.  The  sum  of  £  [or  a  weekly  payment  of  from  the 

day  of  as  the  ease  may  ie]  still  remains  due  [or  payable]  to  me  [or 

to  the  said  A.  B.  ]  from  or  by  the  said  C.  D.  under  the  said 

award  [or  memorandum  or  certificate.] 

3.  The  said  C.  D.  is  [or  are]  entitled  to  the  sum  [or  weeldy 
payment]  of  from  of  [insert  name  and,  address  of 
i)isurers']  in  respect  of  the  amount  due  [or  paj'able]  to  me  [or  to  the 
said  A.  B.             ]  as  aforesaid. 

4.  [Here  state  particular/s  slioioinfi  that  the  employer  lias  hecome  hanli- 
rupt.  or  made  a  composition  or  arra nyement  with  his  creditors,  or,  if  a. 
cojiijiany,  that  the  company  has  commenced  to  he  ivound  iip  ;  stating,  in 
case  of  an  assiz/tui/ent,  the  names  and  addresses  of  the  assignees,  or  in  case 
of  hankrujitcy,  the  name  and  address  of  the  ofhcial  receiver  or  other 
trustee,  or,  in  case  of  liquidation,  the  name  and  address  of  the  provisional 
or  other  liquidator,  so  far  as  known  to  the  dejwnent.^ 

.5.   1  [or  the  said  A.  B.  ]  claim  [or  claims]  to  have  by  virtue  of 

the  said  Act  a  first  charge  on  the  sum  [or  weekly  payment]  to  which  the 
said  C.  D.  is  [or  are]  entitled  from  the  said  {insurers)  as  aforesaid, 

for  the  amount  so  due  [or  payable]  to  me  [or  him],  and  claim  [or  claims] 
that  the  said  may  be  ordered  to  pay  the  said  sum,  or  so  much 

thereof  as  may  be  sufficient  to  satisfy  the  amount  so  due  to  me  [()/■  the 
said  A.  B.  ]  into  Court,  to  be  invested  or  applied  for  my  [or  his] 

benefit  [or,  in  the  case  of  a  weekly  jn(ynient,  that  the  said  may  be 

ordered  to  pay  the  said  weekly  payment  to  me  [or  him]. 

Sworn,  itc. 

Form  26. 

Summo/iJ<  to  Insurers. 

In  the  county  court  of  ,  holden  at 

No.  of  plaint. 
[Title  as  in  Award,  or  Memorandum,  or  Ccrtifcate.'] 

Insurers. 
[Insert  here  name,  address,  and  descrijition  of  Insurers.] 

Whereas  [recite  award,  or  memorandum,  or  certifeate.  as  in  a^ffidavit]. 

And  whereas  the  said  A.  B.  has  filed  an  affidavit  in  this  Court. 

stating  that  the  sum  of  C  [or  a  weekly  payment  of  from  the 
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(lay  (if  [ti.i  tht'  /•</.»/•  miiy  hr]  still  rcninins  due  [or  payable]  to 

him  from  or  \>y  the  snid  (.'.   l>.  uudor  the  saiil  award  [or  memo- 

randum. ('/•  certiliiati'j  : 

And  that  the  said  V.  I).  is  [or  are]  cntitletl  tothcsum  [or  weekly 

payment]  of  from  you  in  n^speet  of  the  amount  due  or  payable  to 

the  sjiid  A.  I?.  as  aforesaid  : 

And  that  [Iirrr  rr/n'iif  iillrijntions  In  iifiidiirit  tix  to  hiiiiltniptcy,  com- 
iiO'it'ioH,  nrrnHt/riiirnf,  or  u'iniliiiff  »/']. 

And  that  the  said  A.  15.  claims  by  virtue  of  the  said  Act  to  have 

a  first  charjje  on  tlu-  sum  [or  wivkly  payment]  to  wliich  the  said  ('.  1>. 
is  (or  arej  so  lilt  it  led  from  you  as  aforesaid,  and  elaims  that  you 
may  Ik?  orderccl  to  pay  ilic  said  sum.  or  so  iiiui-h  tlu-reof  as  may  be 
suttieient  to  sjitisfy  the  amount  so  due  to  the  said  A.  15.,  into  Court,  to  Ix' 
invested  or  applied  for  his  l)enetit  [or,  hi  the  nixr  of  ii  irrrklif  ptiijmriit, 
that  you  may  be  ordered  to  pay  the  said  weekly  payment  to  him]  : 

Vou  are  therefore  hereby  sunmioned  to  appear  at  a  Court  to  be  holden 
at  .  on  the  day  of  ,  at  o'clrK-k  in  the 

noon,  to  show  eause  why  an  order  should  not  be  made  ujwn  you  for  the 
payment  into  Court  of  tlie  sum  to  wliicli  the  said  C.   I).  is  [/»/■  are] 

entitled  from  you  as  aforesaid  or  so  mucli  thereof  as  may  be  sutticicnt  to 
.satisfy  the  amount  so  due  to  the  said  A.  1$.  [or  for  the  payment  by  you 
of  tlie  said  weekly  payment  to  the  said  A.  B.  ]  : 

And  take  notice,  that  from  and  after  the  sen'ice  of  this  sunnnons  u|>on 
you  such  sum  ['"'  weekly  payment]  is  attacheil  to  answer  the  sum  [or 
weekly  payment]  payable  to  the  said  A.  15.  as  aforesaid,  and  that 

if  you  shall  j>ay  the  said  sum  [or  weekly  payment]  to  the  .said  C.  D. 
or  otlierwise  dispose  of  t lie  same  you  will  be  liable  to  In?  dealt  with  for 
contempt. 

Dated  this  day  of 

To 
[thr  Iiixurrrx],  Registrar  of  the  Court. 

FOBM   27. 

.\ufirr  to  Km/iloijrr  or  hi*  Anxifjnrr,  or  to  Offiriiil  lirrrivrr  or  Tnintrr  in 
Jill  Ilk  riijitri/,  or  Li/jiiiihitor,  of'  Ixsiir  of  Suiiniioiix  to  Iiutiirrrx. 

[  Title  us  ill  Siiiiinionx  to  Iiixiirrrx.] 

'Iakk  NoriCK,  that  a  summons,  a  sealed  cojty  of  which  is  served 
herewith,  has  l)een  i.s.sucd  in  the  alMivc-mi'ntioned  matter,  and  that  the 
jud^'e  [or  re;;istrarj  of  this  Court  has  directed  that  notice  of  the  issue  of 
8uch  sunnnons  shall  be  ;,'iven  to  you. 

And  KiUTliKK  Takk  Xotici:,  that  the  hearinp  of  the  said  sunnnons 
will    Ix;    pHK-eoled    with    at  on    the  day   of  at 

o'clock  in  the  n(K»n,  iind  that  if  you  do  not  attend,  either  in  person 

or  by  your  solicitor,  at  the  |>l!ice  and  time  alxive-menlioncd,  such  order 
will  U'  made  and  pr(M'eedin;,'s  taken  as  tlie  judL'e  may  think  fit. 
Dati-d  this  day  of 

To  Ue^'istrarof  the  Court. 

[T/ir  fJiii/iloi/rr  or  liin  Axxiijnrr, 
or  thr  fiffiriiil  Urrrirrr  or  ot/irr 
Triixtrr  in  Uiiiikriiptftj,  or  thr 
ProrixioHiit  or  othrr  /jn/iiiilulor.] 


Form  28. 

Orilrr  iiijiiiiixt  Iiixnrrrx. 

[Title  II X  ill  Sinn  mo  im.] 

Whereas  [rrritr  nirurtl  or  iiirinormiihini  or  rrrtijirutr.  iix  in  tijfitturit.] 

And  when-an  tlie  said  A.  II.  having'  filed  an  atlidavit  [rrritr  uffi- 

iliirit  iix  in  xnniiniiiiM]  the  MJd  were  sunnnoned  to  appear  before  the 
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Court  this  day  and  to  show  cause  why  an  order  shouhl  not  be  made  on 
them  for  the  payment  into  Court  by  them  of  the  sum  to  which  the  said 
C.  D.  is  [or  are]  entitled  from  them  as  aforesaid,  or  so  much  thereof 

as  mitjht  be  sufficient  to  satisfy  the  amount  so  due  to  the  said  A.  B. 
[or  for  the  payment  by  them  of  tlie  said  weekly  payment  to  the  said 
A.  15.  .J 

Xow  the  said  having  failed  to  appear  before  the  Court  this  day 

[I'r  having  appeared  before  the  Court  this  day  and  failed  to  show  cause 
why  they  should  not  be  ordered  to  make  such  [jayment  as  aforesaid] 

It  is  ordered  that  the  said  do  within  14  days  from  the  date  of 

this  order  pay  to  the  registrar  of  this  Court  the  sum  of  M,  to  which 

the  said  C.  D.  is  [or  are]  entitled  from  them  in  respect  of  the 

amount  due  to  the  said  A.  B.  under  the  said  award    [or  memo- 

randum or  certificate]. 

[Or,     It  is  ordered  that  the  said  do  within  14  days  from  the 

tlate  of  this  order  pay  to  the  registrar  of  this  Court  for  the  use  of  the  said 
A.   B.  the  sum  of  £  ,  being  the  amount  to  which  the  said 

C.  D.  is  [or  are]  entitled  from  them  in  respect  of  the  weekly  sum 

payable  to  the  said  A.  B.  under  the  said  award  [or  memorandum  or 

certificate]  from  the  day  of  to  the  day  of 

And  that  the  said  do  thereafter  until  further  order  pay  to  the 

said  A.  B.  the  weekly  sum  of  ,  being  the  amount  to  which 

the  said  C.  D.  is  [or  are]  entitled  from  the  said  in  respect  of 

the  weekly  sum  payable  to  the  said  A.  B.  under  the  said  award  [or 

memorandum  or  certificate]. 

[ji(hl  Diirctiona  as  to  Inventment  and  Apjdication  of  Money  ordered  to  he 
paid  Into  Court,  and  as  to  Costx.'^ 


Form  29. 

E.vecution  arjainxt  Inxnrers. 
In  the  county  court  of  ,  holden  at 

[Title  as  in  Order  against  Insurers.'] 
"Whereas  on  the  day  of  ,  it  was  ordered  [recite  operative 

parts  of  order  ar/ainst  insi/rers.] 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  £  , 

l)ayable    into    Court    under    the   said  order   [or  payable   to   the   said 
A.  B.  under  the  said  order]  : 

These  are  therefore,  i:c. — Qis  in  ordiiiary  executions'). 


Form  30. 

Register. 

The  Workmen's  Compensation  Act,  1897. 

Resrister. 


No.  of 
flatter. 

Title. 

Date  of 
Proceedings. 

Nature. 

1. 

In  the  matter  of 

Oct.   11,  1898 

Request  for  arbitration  filed, 

arbitration  be- 

and copy  sent  to  judge. 

tween  A.  B.  of 

Oct.  20.  1898 

Appointment  of  Mr. 

&c..  Applicant 

as  arbitrator. 

and 

Oct.  24,  1898 

Copy  request  sent  to  arbitrator. 

C.    D.    &    Co., 

Oct.  28.  1898 

Day  for  arbitration  fixed. 

Limited,  of,  <S:c.. 

Oct.  28.  1898 

Notice   of  day   fixed   sent   to 

Respondents. 

applicant,  and   notice  with 
copy  request  sent  to  respon- 
dents by  registered  post. 

'itj 


RULES,    ISJIS. 
H  KG  1ST  KK — rout  i  n  Utd. 


No.  of 
Matter. 


Title. 


Dnte  (>r 
Prt>c»>cdliig«. 


Nov.  4.  isy  s 


Nov.  I",.  IS'.IS 

Nov.  12.  iS'.ts 
Nov.  VX  IS'JS 

Nov.  It),  18'.».S 


Nov.  23,  1898 

Dec.  IH.  is;ts 

Dec.  20,  IS'.IS 
Jan.  :!.  is'.in 
Jan.  M.  IMt'.i 


In  the  matter  of  |    Jan.  7,  isn't 
an    agreement 
between  A.  6., 
of 

and  E.  F.  &  Co., 
Limited,  t)f  &<•. 


Nature. 


Jan.  S.  IS'.l'.i 
Jan.  111.  Is'.i'.i 
Jan.  Kt.  IS'.i'.t 

Jan.  1".,  IM"'." 

Jan.  :il.  is'.i'.i 

Fcl).  2,  IS'.c.i 
Feb.  \\\.  IS'C.t 
Mar.  1,  IHICJ 


Respondents'  answer  tiled  ; 
copies  sent  to  arbitmior  and 
applicant. 

Api)lication  by  applicant  for 
iliscovery  :  onier  made. 

Respondents'  aflidavit  lile<l. 

Five  subpcenas  issue<l  on  appli- 
cation of  applicant 'ssolicitoi-. 

Arbitration  held  :  Mr. 

ajijininted  as  nieilical  referee 
to  report  :  further  heariii;,' 
adjourne<l. 

Report  of  medical  referee  re- 
ceived and  for\varde<l  to 
arbitrator ;  notice  given  to 
the  parties. 

Further  hearing.  Award  made 
as  follows  (enter  minute  of 
award). 

Costs  of  applicant  taxed  at 
.C 

,C  for  costs  paid  into 

Court  by  respondents. 

X.  for  costs  paid  to 

applicant's  solicitor. 

llemorandum  of  agreement  as 
to  eomjicnsat ion.  signed  by 
solicitor  of  A.  H.,  left  to  ))C 
recorfled. 

Ini|uiry  as  to  genuineness  sent 
by  f)ost  to  E.  F.  4:  Co., 
Limited. 

Letter  received  from  E.  F. 
&  Co..  Limited,  disputing 
genuineness. 

Not  ice  sent  to  A.  B.'s  solicitor, 
that  genuineness  is  disputed, 
and  that  Memoraniium  will 
not  be  recorded  without  eon- 
sent  in  writing  nf  K.  l''.\:i'o., 
Limited,  or  order  of  .Judge. 

Application  on  iK'half  of  A.  H.. 
that     Memorandum    be    re- 
corde<l. 
.\pl)lici»tion   licanl.  !ind  nnler 
mndethat    Menionindiim  be 
rccordeil  with  altenitions. 
Mcniorandum  re<'or<K'<l  as  fol- 
lows fsit  out  Memorandum  1. 
Costso^A.  II.  taxe<lan<lalIowed 

at  a 
Execution  iBsued  for  costs. 
A:c.,    &c.,    &c. 
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"We,  Alfred  IMartincau.  TTcnry  J.  Stonor,  Ricli.ird  Harint^toii,  William 
L.  Selfe,  and  William  Cecil  Siiiyly,  beiiii^  the  five  judf^es  of  the  county 
courts  appointed  for  tlie  mal^inL^  of  Kules  under  section  one  hundred 
and  sixty-four  of  the  County  Courts  Act,  1888,  having  made  the  foregoing 
Rules  of  Court,  pursuant  to  paragraph  ten  of  the  Second  Schedule  to  the 
Workmen's  Compensation  Act,  1897,  do  hereby  certify  the  same  under 
our  hands,  and  submit  them  to  tlic  Lord  Chancellor  accordingly. 

Alfred  Mu rt'inoau. 

llenrij  J.  Sfmuir. 

It'i chard  Ilar'i lujioii. 

William  L.  Srlfr. 

Willidin  Cecil  Sitiyhj. 


I  allow  these  Kules, 
The  21th  of  May.  1898. 


IlaUhurij,  C. 


WORKMEN'S  COMPENSATION  ACT,   1807. 
MEDICAL   REFEREES. 

REGULATIONS,  DATED  MAY  2,  1898,  MADE  BY  THE 
SECRETARY  OF  STATE  AND  THE  TREASURY  AS  TO  THE 
APPOINTMENT  AND  PAYMENT  OF  MEDICAL  REFEREES 
IN  ENGLAND  AND  WALES. 

I.  the  Right  Honourable  Sir  Matthew  White  Ridley,  Baronet,  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  and  We,  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  in  pursuance  of  the  power  conferred 
on  us  by  the  Workmen's  Compensation  Act,  1897,  Schedule  II.,  para- 
graph (13),  hereby  make  the  following  regulations  : 


Definitions. 

1.  In  these  regulations — 

(i.)  "Medical  Referee"  means  a  legally  qualified  medical  practitioner    Sclied.  II. 
appointed  by  the  Secretary  of  State  for  the  purposes  of  the    (13). 
Workmen's  Compensation  Act,  1897. 

(ii.)  "  Reference  "  means  the  appointment  of  a  medical  referee  by  a    Scliefl.  II. 
committee,  arbitrator  or  judge  to  report  on  any  matter  material    (1.3  . 
to  any  question  arising  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

(iii.)  "  Committee"  means  a  committee  representative  of  an  employer    Sclied.  II.  (1). 
and  his  workmen,  with  power  to  settle  matters  under  the  Work- 
men's Compensation  Act,  1897,  in  the  case  of  the  employer  and 
workmen. 

(iv.)  "  Agreed  Arbitrator  "  means  a  single  arbitrator  agreed  on  by  the    Sched.  II. 
parties  to  settle  any  matter  which  under  the  Workmen's  Com- 
pensation Act,  1897,  is  to  be  settled  by  arbitration. 

(v.)  "  Appointed  Arbitrator "  means  a  single  arbitrator  appointed  by    Sched.  II. 
the  judge. 

(vi.)  "Judge"  means  county  court  judge. 

(vii.)  The  words  "  district  in  which  the  case  arises  "  mean  the  county    Sched.  II. 
court  district  in  which  all  the  parties  concerned  reside,  or,  if 
they  reside    in   different   districts,   the   district   in   which   the 
accident   occurred,  subject  to  any  transfer  made  under  rules 
of  court. 


(2). 
(9). 
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( 'ondition:t  of  Itfference. 

2.  Ik'fore  niakiiij;  any  nferciico,  the  coimuittfc.  arbitrator,  or  jud^'c 
sliall  l>o  satistiol,  afti-r  lu-ariiif;  all  iiuilical  evitlciice  tfiidcri'd  by  eiflicr 
silk',  that  .such  evidi'iicf  is  either  contlirtiiiir  or  iiisiifliiMi-ut  on  some  matter 
wliieh  seems  material  to  a  <iiiestion  arising  in  the  arljitiiition.  and  that 
it  is  desirable  io  obtain  a  report  from  a  medical  referce  on  such  matter. 

Form  and  Modr  of  Jir/m/irf. 

:\.  Kvery  refeix^ncc  shall  be  made  in  writint'  anti  shall  state  the  matter 

on  which  the  rejKirt  of  the  medical  referee  is  rdiuired,  and  the  ciuestimi 

arisinj:  in  the  arbitration  to  which  such  matter  seems  to  be  material. 

K  rm  A.  Such  reference  shall  be  in  accordance  with  the  form  pre.-cribed  in  th' 

scheilide  to  these  rc^rulations.  or  a.s  near  thereto  as  may  Ix;. 

The  reference  shall  Ix'  accompanietl  by  a  j^eneral  statement  of  th^ 
metlical  evidence  piven  on  behalf  of  the  parties;  ami  if  such  evidence 
ha.s  been  j^iven  l)efore  a  committee  or  an  au'reed  arbitrator,  each  me<lical 
witnes.8  shall  sijni  the  statement  of  his  eviilence,  and  may  add  any  neces- 
sary explanation  or  correction. 

4.  On  makiiifj  the  reference  to  the  meilical  referee,  the  committei  . 
arbitrator  or  jud^e  shall  make  an  order  in  the  form  prescribeil  in  tin 
romi  b.  .schedule,  directinj.'  the  injured  workman  to  submit  himself  for  examimi- 

tion  by  the  medical  referee.  Ik'fore  makiiii,'  such  order  they  shall  in<)uiii' 
whether  he  i.s  in  a  tit  condition  to  travel  for  the  purpose  of  examination. 
and  if  sati.sfied  that  he  is  in  a  fit  condition  they  shall  by  the  same  order 
direct  him  to  attend  at  such  time  and  pl.nce  as  the  referee  may  fix. 

It  shall  Ik-  the  duty  of  the  injured  workman  to  obey  any  such  order. 

If  the  ctimmittee,  arbitrator  or  judi.'i'  is  satisfied  that  the  workman  i- 
not  in  a  tit  condition  to  travel,  they  shall  .so  state  in  the  reference. 

■"».  The  reference  shall  be  siL;ned,  if  made  by  a  committee,  by  tin' 
chairman  and  secretary  of  the  committee  ;  if  made  by  an  a{rree<l  arbi- 
trator, by  the  arbitrator  ;  if  made  by  a  jud^'c  or  an  appointe<l  arbitrator, 
by  the  judjre  or  arbitrator,  or  by  the  rcKi-'^trar  of  the  county  court  ii. 
which  the  arbitration  is  pending. 

<■>.  Where  there  has  Ix-en  a  previous  reference  in  any  case,  any  subse- 
•  juent  reference  in  the  same  case  shall,  if  possible,  be  accompanied  by 
the  previous  report  of  the  medical  referee. 

7.  Where  the  reference  is  nuide  by  a  committee  or  agreed  arbitrator, 
it  shall  l»e  forwarded  to  the  registrar  of  the  county  court  of  the  ilistrict 
in  which  the  ca.se  arises. 

Si'ifi'fion  of  Mrdical  llefrrrc. 

^. — (1.")  In  the  ca.sc  of  a  reference  by  a  committee  or  agree<l  arbitrator 
the  n>c<lic-al  referee  shall  Ix?  one  of  tliose  appointed  by  the  Secrctary  oi 
State  for  the  cotmty  court  circuit  which  includes  the  district  in  whicli 
the  raw  arisen,  and  shall,  except  as  provided  in  Uegidation  10, 

(a)  If  the  circuit  has  iK'cn  snb-diviiled  and  medic.d  referees  have  Ik-cii 

ap|Kiijited  for  each  sub-<livisit)n,  be  one  of  those  apjiointcd  foi 
the  Hul>-<livision  which  includes  the  district  in  which  the  cas. 
arises  ; 

(b)  If  a   rota   haH   lieen   establishctl  either   for  the  circuit  or  for  :i 

sub-division   of   the    circuit,   l>c  selected    in   accordance  with 
the  rota. 
(2.)  In  the  ca.se  of  a  reference  by  a  judge  or  V)y  an  amiointed  arbitrator, 
the  medical  referee  shall  be  one  of  those  appointed  ny  the  Secretary  of 
State  for  the  circuit. 

!'.  It  shall  Ijc  competent  for  a  committee  or  an  agreed  arbitrator, 
without  naming  a   me«iical  referee,  to  address  the  reference  in  general 
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terms   to    "one  of  tlie  medical  referees  aiipoiiited  by  llie  Sceretary  of 
State  for  the  |iur|)oses  of  the  Workmens  Compensation  Act,  l.s'.)7." 

10.  Wliei-e  there  has  been  a  previf)iis  reference  in  any  case,  any  subse- 
(jueiit  reference  in  the  same  case  shall,  if  possible,  be  made  to  the  same 
referee. 

Dutlex  of  Rffjlxtrar. 

11. — (1.)  In  the  case  of  a  reference  by  a  committee  or  agreed  arbitrator, 
the  registrar  on  receiving  the  reference — 

(a)  Shall  see  that  the  reference  is  in  accordance  with  these  regulations, 

and  if  it  is  not  shall  return  it  for  amendment ; 

(b)  Shall,  if  no  medical  referee  is  named  in  the  reference,  insert  the 

name  of  the  medical  referee  proper  to  be  apjiointed  : 

(c)  Shall,  when  the  reference  is  in  accordance  with  these  regulations, 

countersign  and  seal  it,  and  forward  it  forthwith  to  the  medical 

referee. 
(2.)  In  the  case  of  a  reference  by  a  judge  or  an  appointed  arbitrator, 
the  registrar  oi  the  court  in  which  the  arbitration  is  pending  shall  sign 
(or  countersign)  and  seal  it,  and  forward  it  forthwith  to  the  medical 
referee. 

12.  The  registrar  shall  keep  a  record  in  the  form  prescribed  in  the    Form  D. 
schedule  to  these  regulations  of  all  references  forwarded  by  him,  and 

shall  send  the  same  to  the  Secretary  of  State  at  the  end  of  each  (juarter. 

13.  The  registrar,  on  receiving  a  report  from  a  medical  referee  under 
Regulation  17,  shall  forthwith  tile  a  copy  at  the  court  and  transmit  the 
report  to  the  committee,  arbitrator  or  judge  by  whom  the  reference  was 
made. 

If  the  committee,  arbitrator,  or  judge  shall  direct  that  the  parties  be 
at  liberty  to  inspect  the  report,  the  registrar  shall  on  receiving  notice  of 
such  direction  permit  such  inspection  to  be  made  during  office  hours, 
and  shall  on  the  application  and  at  the  cost  of  any  partly  furnish  him 
with  a  copy  of  the  report  or  allow  him  to  take  a  copy  thereof. 

14.  When  a  medical  referee  attends  under  Regulation  19,  the  registrar 
shall  certify  in  the  record  of  references  which  he  is  required  to  keep 
under  Regulation  12  that  the  attendance  was  at  the  special  request  of 
the  judge  or  appointed  arbitrator. 

Rrj/urf  of  JMedlcnl  Referee. 

15.  The  medical  referee  shall  not  accept  any  reference  unless  signed 
by  the  judge,  appointed  arbitrator,  or  registrar,  and  sealed  with  the  seal 
of  the  county  court. 

16.  The  medical  referee  shall,  on  receipt  of  a  reference  duly  signed.    Form  C. 
appoint  a  time  and,  in  cases  where  the  injured  workman  is   able   to 

travel,  a  place  for  the  examination  of  the  workman,  and  shall  send  him 
notice  accordingly. 

17.  The  medical  referee  shall  give  his  report  in  writing,  and  shall 
forward  it  to  the  registrar  from  wliom  he  received  the  reference. 

18.  The  committee,  arbitrator  or  judge  may,  by  request  signed  and 
forwarded  in  the  same  manner  as  the  reference,  remit  the  report  to  the 
medical  referee  for  further  statement  on  any  matter  to  be  specified  in 
such  request, 

Perxonal  Attcnflancc  of  Med'ical  Referee. 

19.  In  any  case  of  special  difficulty  the  judge,  or  appointed  arbitrator, 
may  require  the  attendance  of  the  medical  referee  at  any  proceedings  in 
the  arbitration  subsequent  to  the  receipt  of  the  report,  at  a  date  and  hour 
to  be  arianged.  and  the  medical  referee  shall  attend  acconliugly.  but 
this  regulation  shall  not  authorise  the  medical  referee  being  calkd  as  a 
witness. 
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20.  Tlio  followinj,'  shall  bo  the  scale  of  fees  to  be  paid  to  the  meilical 
referees  : — 

(i.)  For   a  tirst   reference,  to  inehide  examination  of 

the  injure«l  workman  and  written  report  ...     2  tjuineas. 

(ii.)  For  a  further  statement  urnler  lJe'.,'ulation  IS  on 

any  matter  not  coveroilhy  theorii^inal  reference...       1  puinea. 
(iii.)   For  a  second  or  std^sequcnt  reference  to  tlie  same 
referee  in  a  fiirtlier  arbitnition  on  the  same  cjuse. 
to  include  examination,  if  neces.sary.  ami  written 
rei)ort  ...         ...         ...         ...         ...         ...       1  guinea. 

(iv.)  Where  a  melical  referee  attends  at  the  reciuest  of 
the  county  court  juiltje  or  ajipointed  arbitrator, 
for  such  attendance  ...         ...         ...         ...       3  puincas. 

(v.)  Where  in  order  to  examine  the  injurctl  workman  or  to  attend  on 
the  county  court  judpe  or  arbitrator  the  medical  referee  is  com- 
pellc<l  to  travel  to  a  place  distant  more  than  2  miles  from  his 
residence  or  such  other  centre  as  may  be  pre.scribetl  by  the 
Se<Tetary  of  State,  in  adilition  to  the  al>ove  fees — 5*.  for  each 
nnle  distant  from  such  r<sidence  or  centre. 
Form  F,.  21'  Tl'^'  'ne<lieal  referee  shall  send  to  the  Home  Office  at  the  end  of 

each  quarter  a  statement,  in  tiie  form  ]>rescrib(d  in  the  schedule  to  these 
regulations,  of  the  fees  due  to  him  fortheiiuarter  underthe.se  repulat ion.s. 
22.  In  cases  where  a  claim  is  made  under  Uepulation  2<i  (v,)  in  respect 
of  an  examination  of  an  injured  workman,  the  mtnlical  referee,  in  sub- 
mitting his  (piarterly  .statement  under  Regulation  21,  .shall  certify  the 
ilistance  of  the  place  where  the  examination  was  made  from  his  resilience 
or  other  prescribed  centre. 

2:<.  These  reu'ulations  shall  come  into  force  on  the  1st  day  of  July, 
IS'JS,  and  shall  applv  to  Kngland  and  Wales. 

J/.  II".  Jtifilrif. 
One  of  Her  Majesty's  Principal 
JSecretaries  of  State. 
/f.  T.  Atistnither, 
W.  //.  Fhher, 
Two  of  the  I.oixls  Commissioners  of 
2//'/  Miiy.  ISltS.  Her  Jlajesty's  Treasury. 

(Form  A.") 

lir/rrriiiT  to  n  Mrdiral  lir/rrrr. 
In  the  matter  of  the  Workmen's  Compensation  Act,  1897, 

and 
In  the  matter  of  an  Arbitration  between — 
A.I5. 


Applicant, 


c.n. 


As  the 
raw  niav 


.  I  ihlrrxit 
J)i  *cript'ion 


Ues|)ondent. 
(  (a)  We,  a  committee    repiesentative   of  and    liis 

workmen,  and  empowered   to  arbitrate  in  the  matter 
arising     under     tiie     Workmen's     Compcnsjition    Act 
lictween  A.  H.  and  C.  D.  : 
fb)  I.  .  an  arbitnitor  agteed  upon  by  A.  H,  and  C,  D. 

to  ail>itrate  in  the  matter  arising  between  them  under 
the  Workmen's  Compensation  Act,  l.sJtT  ; 
fc")  I,  ,  judge  of  coiuity  courts  ; 

(d)  I,  ,  arbitratorap|x)intedby  a  judge  of  county 

courts, 
having  heard  the  evidence  tcndere<l  by  Injth  parties,  herel\v  certify  that 
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in  our  («/•  my)  opinion  the  medical  evidence  given  before  ns  (or  me)  is 
conflicting  (or  in.surticicnt)  on  a  matter  which  seems  to  us  (or  me)  to  be 
material  to  a  question  arising  in  the  above-mentioned  arbitration,  and 
that  it  is  desirable  to  obtain  a  report  from  a  medical  referee  on  such 
matter,  as  follows  : — 

(A)  On  the  day  of  personal  injury   was  {or  is  alleged  to 

have  been)  caused  to*  by  accident  arising  out  of  and  in  the  course 

of  liis  employment,  under  the  following  circumstances  : — 

t 

(b)  The  matter  on  which  we  are  (or  1  am)  satisfied  that  it  is  desirable 
to  obtain  a  report  is — 

(c)  Such  matter  seems  to  be  material  to  the  following  questions  ai'ising 
in  the  arbitration,  viz. : — 

We   (or   I)   therefore    appoint  \  one    of    the   medical   referees 

appointed  by  the  Secretary  of  State  for  the  purposes  of  the  W'orkmen's 
Compensation  Act,  1897,  to  examine  the  said  §  and  to  report  to  us 

(or  me)  on  the  matter  specified  above. 

A  statement  of  the   medical   evidence   given   before   us    (or   me)    is 
appended. 

We  are  (or  I  am)  satisfied  that  the  said  §  who  is  now  at  , 

is  in  a  fit  condition  to  travel  for  the  purpose  of  being  examined,  and  he  has 
been  directed  to  attend  on  the  referee  for  examination  at  such  time  and 
place  as  shall  be  fixed  by  the  referee  ;  or  does  not  appear  to  be  in  a  fit 
condition  to  travel  for  the  pm-pose  of  being  examined. 
The  referee  is  requested  to  forwaid  his  report  to — 
The  Registrar, 

Count}'  Court  Office, 
on  or  before  the  day  of 

Dated  this  day  of 

(Signed) 
** 

or  On  behalf  of  the  Committee 

Chairman)     ,.  ^,         ... 
c  ^    i         r  V  Committee. 

Signature  of  Registrar  and 
Seal  of  Court. 
A  previous  reference  was  made  to  a  medical  referee  in  this  case  on  the 
,  189  ,  and  a  copy  of  the  report  then  given  is  attached. 


*  Insert  name 
of  injured 
worliman. 

t  Here  state 
the  facts  of 
the  accident 
as  ascertained 
from  the 
evidence. 

X  The  name 
may,  under 
Regulation  9, 
be  left  in 
blank  to  be 
inserted  by 
the  Registrar. 

§  Insert  name 
of  injured 
workman. 


**  For 
signature  of 
judge  or 
arbitrator. 


(Form  B.) 

Order  on  an  injured  Workman  to  snhmit  himxclf  for  Examination  hy 
Medical  Referee. 

(^Title  as  in  Reference.') 
To  A.  B.  Address. 

of  Description. 

Take  Notice — 

That    the   Committee    (or   arbitrator,   or   judge)    have    (or   has) 
appointed  one  of  the  medical  referees  under  the  Workmen's  Com- 
pensation Act,  1897,  to  examine  you  for  the  purposes  of  the  above- 
mentioned  arbitration,  and  to  report  to  them  (or  him). 
You  are  liereby  required  to  submit  j'ourself  for  examination  by  such 
referee,*  and  to  attend  for  that  purpose  at  such  time  and  place  as  may  be 
fixed  by  him. 

Dated  this  day  of 

(To  he  xigned  in  the  same  manner  as  reference.') 

M.S.  46 


*  Strike  out 
from  "and  to 
attend  "  when 
injured 
workman  does 
not  appear  to 
be  in  a  fit 
condition  to 
travel. 
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REOrL.VTIONS    AS    TO    MKDICAL    REFEREES. 


(I'OUM    {'.) 

yotice  htj  Medical  Ui'ffirf  to  injiireil  Worhtinin, 
Work  men  It  ComjteiiKiition  Art,  181*7. 
To  A.  B. 
I  herobv  pvc  you  notice  tlint  I  Imve  l>eeii  nppointcfl  to  examine  and 
report   on  your  case  under  the  nlnive-nanied  Act.  and  tliat  I  propose  to 
make   such   cxanunation    at  on    the  day    of  at 

o'clock,  (Signtnl) 

Mi'iliiul  Jleferee. 


Knilorsement 
to  b€  made 
cm  h.ick  of 
liinn. 


(FouM    0.) 
liei'onl  of  IlefcrrHrrit  to  he  kept  hy  Uii]i»teiii\ 
County  Court  Circuit  .     District  .     Name  of  Registrar 

For  quarter  ende<l 


+  f^ndontrment 
to  he  made 
on  back  of 
statement. 


Sum- 
lier  of 
Refer- 
enoe. 


Work- 

Names 

Mian'H 

of 

Em- 

Parties. 

ploy- 

ment. 

Dat<>  on 
wh  it'll 
Rpfen'nce 
received 
or  made. 


By 

whom 
made.t 


Medical 

Referee 

appointed. 


Date  and 
number  of 

previous 
Reference 

in  same 

case,  if 
any. 


\  Here  say  whether  committee,  agreed  arbitrator,  county  court  judge,  or  apiKiinted 
iirliitrator. 


of 


I  hereby  certify  that  the  metiical  referee  attended  at  .  on 

,  with  respect  to  reference  No.  ,  at  the  special  ixHjuest 


(Form  E.) 
Medical  Jleferee'' g  Statement  of  Feex. 


s 

3 

ii 
It 

2S- 
III 

0  *i  ft> 

-•6 

II 

II 

Date  of  atten- 
dance, if  any,  on 
Judge  or  Arbi- 
trator. 

Amount  of  FfP.s  under  each  of 
the  headings  in  Itegulntiun  2U. 

^ 

1" 

(1) 

(ii.) 

(Ill) 

(Iv.) 

(V.) 

1. 

2. 

A.  B. 

and 
CD. 

B.  F. 
and 

O.H. 

lOJuly, 
18V»8. 

«8ept.. 
1890. 

« 

£*.d. 

£:d. 

e.a.d. 

£..d. 

Ht.d. 

-' 

ToUl      ...      £         •.         d. 
t  I  hereby  certify  that  I  cxatninc<1  the  a)ip1icAnt 
on  .at  ,  which  is  distant  miles  from  my 

rf'^'idencc  or  prescrilxxl  centre. 

(Signed) 
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THE  DANGEROUS  PERFORMANCES  ACT,   1897. 


CO  &  01  YiCT.  c.  o2. 

An  Act  to  cxletul  the  Age  under  ■whkh  the  Emploijment  of  Youivj 
Persons  in  Danqerous  Performances  is  prohihiteii. 

[6th  August,  1897.] 

Be  it  enacted  &c.,  as  follows  : — 

1.  The  Children's  Dangerous  Performances  Act,  1879  (rt).  shall  apply  in 
the  case  of  any  male  young  person  under  the  age  of  sixteen  years,  and 
any  female  young  person  under  the  age  of  eighteen  years,  in  like  manner 
as  it  applies  in  the  case  of  a  child  under  the  age  of  fourteen  years. 

2. — (1.)  Except  where  an  accitlent  causingactual  bodily  harm  occurs  to 
any  child  or  young  person,  no  prosecution  or  other  proceeding  shall  be 
instituted  for  an  otfence  against  the  Children's  Dangerous  Performances 
Act,  1879,  as  amended  by  this  Act,  without  the  consent  in  writing  of 
the  chief  officer  of  police  of  the  police  area  in  which  the  offence  is 
committed. 

(2.)  For  the  purposes  of  this  section  the  expression  ••  chief  officer  of 
police  " — 

(a)  with  respect  to  any  place  in   England  other   than  the   City  of 

London,  has  the    meaning  assigned   to  it  by  the   Police  Act. 
1890 ; 

(b)  with  respect  to  the  City  of  London,  means  the  Commissioners  of 

City  Police  ; 

(c)  with  respect  to  Scotland,  has  the  meaning  assigned  to  it  bj'  the 

Police  (Scotland)  Act,  189(1  ; 

(d)  with  respect  to  Ireland,  means  in   the  police  district  of  Dublin 

metropolis  either  of  the  Commissioners  of  Police  for  that  district 
and   elsewhere  the  district   inspector  of  the  Royal  Irish  Con- 
stabulary. 
3.  This  Act  may  be  cited  as  the  Dangerous  Performances  Act,  1897, 
and  the  Children's  Dangerous  Performances  Act,  1879,  and  this  Act  may 
be  cited  together  as  the  Dangerous  Performances  Acts,  1879  and  1897. 


Extension 
to  young 
persons  of 
42  k  43  Vict, 
c.  34. 

Restrictions 
on  prosecu- 
tions 


.53  &  54  Viet, 
c.  45. 


53  k  54  Vict, 
c.  67. 


Short  title. 


THE  CHAFF-CUTTING  MACHINES  (ACCIDENTS) 
ACT,  1897. 


60  &  61  Vict.  c.  60. 


An 


Act  for   the 
Machines. 


Prevention   of 


Accidents    Inj    Chaff-Cuttinf) 
[6th  August,"  1897.] 


Be  it  enacted,  &c.,  as  follows  : — 

1.  The  feeding  mouth  or  box  of  every  chaff-cutting  machine  which  is 
worked  by  any  motive  power  other  than  manual  labour  shall,  so  far  as  is 
reasonably  practicable  and  consistent  with  the  due  and  efficient  working 
of  the  machine,  be  of  such  construction  or  fitted  with  such  apparatus  or 
contrivance  as  to  prevent  the  hand  or  arm  of  tlie  person  feeding  the 
machine  from  being  drawn  between  the  rollers  to  the  knives. 

2.  The  fly-wheel  and  knives  of  every  chaff-cutting  machine  which  is 
worked  by  any  motive  power  other  than  manual  labour,  shall,  so  far  as  is 


(«)  Ante,  p.  56 


46—2 


Feeding 
mouth  to 
have  fittings 
to  secure 
safety. 

Fly-wheel 
and  knives 
to  be  securely 
fenced. 
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SEATS    FOR    SHOP   ASSISTANTS    ACT,    1899. 


Penalty  for 
offences. 


In  prosecu- 
tions, owner 
of  machine 
to  prove  he 
has  taken 
proper 
prwaiitions. 

Defendant 
and  husband 
or  wife  to  he 
competent 
witnesses. 
Constahle 
may  ent<;r 

firemises 
or  in->j)ert- 
ing  machine. 

Commence- 
ment of  Act. 
Short  title. 


rcn.s«>imbly  pmotioablo  nud  consistent  witli  the  due  and  efticicnt  working 
of  the  ninohino,  he  kept  sultieiently  nnd  securely  fenced  at  nil  times 
durinir  tlie  wurkiiit;  theroif. 

3.  If  any  pei-smi  piTuiits  to  be  worked  any  chnfT-eutting  machine 
beloniriiiir  to  him.  or  usi>il  for  his  service  or  benefit,  which  jIocs  not  comply 
witli  the  reipiirements  of  tliis  Act, 

or  if  any  foreman  or  other  person  in  charge  of  any  chaff-cutting 
maeliine,  wliiel>  does  not  comply  with  the  re(iuiremeiits  of  this 
.■\et.  works  it  or  j>ermits  it  to  be  worked, 

or  if  any  person,  diirimr  tin-  working'  of  any  chaff-cutting  machine, 
unnei'essarily  and  witiiout  due  cause  removes  any  guard  or  thing 
provide<l  in  compliance  with  the  reipiiremcnts  of  this  Act, 

Every  person  so  nffending  on  any  d.iy  sliall  be  liable  on  summary 
conviction  to  a  jieiudty  not  exceeding  five  pounds. 

4.  If  in  tile  prosecution  of  any  i)ers(in  to  whom  the  chaff-cutting 
maeliine  W-iongs,  or  for  whose  service  or  benefit  it  is  used,  it  is  shown  that 
the  maeliine  did  not  during  the  working  thereof  comply  with  the 
re<iuiremeiits  of  this  .\ct.  siidi  |»crson  shall  be  deemed  to  have  iiermittcd 
tlie  same  unless  he  satisfy  the  court  that  he  took  all  reasonable  precau- 
tions to  ensure  compliance  with  the  requirements  of  this  Act. 

8.  Every  person  charged  with  an  otfenee  under  this  Act  before  any 
court  of  criminal  jurisdiction,  and  the  husband  or  wife  of  the  person  so 
charged,  shall  be  competent  but  not  compellable  witnesses  on  every 
he.'iring  at  every  stage  of  such  charge. 

6.  Any  constable  acting  upon  the  instruction  of  an  officer  of  police  not 
below  the  grade  of  iiisi)ector  may  at  any  time  enter  on  any  premises  on 
which  he  has  reasonable  cause  to  believe  that  a  chaff-cutting  machine 
which  does  not  comply  with  the  re<iuirementsof  this  Act  is  being  worked 
for  the  purpose  of  ins|)ecting  such  maeliine. 

7.  This  Act  shall  not  come  into  operation  until  the  first  day  of  August, 
one  tliousaiid  eight  hundred  and  ninety-eight. 

8.  Tills  Act  mav  l)e  cited  as  the  C'haff-C'uttinir  Machines  (Accidents) 
Act,  KS'JT. 


Seats  to  he 
provide*!  in 
nhops,  icr. 


rcnnlty. 


Commence- 
ment of  Act. 

Construction 
and  ohort 
title. 


TIIK  SKATS  F(»i;  Sllnl'  ASSIS'IWN'I'S  ACT,  18'.):t. 

Ci*  S:  (;;;  Vht.  r.  I'l. 

An  Art  lo  prnrlile  for  Sonh  hriiu/  .si/j>/>/mf  for  the  wp  nf  SZ/oj) 
A.ssishnfs.  [Ilth  Atif^ust,  181)5).] 

I'e  it  enacted,  kc,  as  follows  : — 

1.  In  all  rcMinis  of  a  shop,  or  other  jircmises  where  gtxids  are  actimlly 
retaili'<l  to  the  |iiiblic,  and  where  female  assistants  are  employed  for  the 
retailing  of  go<M|.sioihc  public,  the  employer  carrying  on  business  in  such 
jiremiscs  sliall  provide  sc:its  behiml  tlie  counter,  or  in  such  otlujr  position 
as  may  Ik'  suitable  for  the  purpose,  and  such  scats  shall  be  in  the  jiropor- 
tion  of  not  less  than  one  sent  to  every  three  female  a.Hsistants  employed 
in  each  r(Kim. 

2.  Atiy  person  failing  to  romi>ly  with  the  prr)visions  of  this  Act  shall  Imj 
liable,  on  summary  conviction,  for  a  first  oJTcnce  to  a  fim-  not  exceeding 
three  pounds,  and  for  a  second  or  subsecpient  offence  to  a  tine  not  less 
than  one  iiouihI  and  not  exceeding  five  pouiuls. 

3.  This  Act  shall  come  into  force  on  the  first  day  of  January  one 
thoiisan<l  nine  hundre<l. 

4.  This  Act  shall  lie  read  an<l  construed  as  one  with  the  Shop  Hours 
Acts,  1H1)2  to  1S1(.*>,  and  may  Ix*  citc<l  8e[)arately  as  the  Seats  for  Shop 
A.<t»istants  Act,  18!nt. 


J 
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THE  MINES  (iMiOllllJlTiON  OF  CHILI)  LABOUR 
UNDERGIIOUNJ))  ACT,  1900. 

();]  &  G-t  VrcT.  c.  21. 

An  Art  lo  prohihil  (liiUl  Labour  U'n<lcr(j round  in  Mines^. 

[SOth  July,  i;)00.] 

Be  it  enacted,  &c.,  iis  follows  : — 

1. — (1.)  A  boy  under  the  age  of  thirteen  years  shall  not  be  enii)loyed 
in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine  l)clow 
ground,  and  accordingly  sections  four  and  five  of  the  Coal  Mines 
Regulation  Act,  1887,  and  section  four  of  the  Metallifei-ous  Mines 
Regulation  Act,  1872,  shall  be  read  and  have  effect  as  if  for  the  word 
"twelve  "  the  word  "  thirteen"  were  substituted  therein. 

(2.)  Nothing  in  this  section  shall  apply  to  any  boy  who  has  been 
lawfully  employed  in  any  mine  below  ground  before  the  passing  of 
this  Act. 

2.  This  Act  may  be  cited  as  the  Mines  (Prohibition  of  Child  Labour 
Underground)  Act,  TJOO. 


Proliihitiou 

of  ciiiployment 

of  hoys  uuder 

thirtueu  below 

ground. 

50  &  51  Vict. 

c.  58. 

35  k  36  Vict. 

c.  77. 

Short  title. 


THE  WORKMEN'S  COMPENSATION  ACT,  1900. 

G3  &  04  Vict.  c.  'tl. 

An  Act  to  e.rtcntl  the  twnefits  of  fhc   Worlourns  Corupcimition 
Act,  1897,  to  Worlniwn  in  A/frirulturr. 

[:)oth  July,  1900.] 

Be  it  enacted,  k.c.,  as  follows  : — 

1.— (1.)  From  ancl  after  the  commencement  of  this  Act,  the  Workmen's 
Comi)ensation  Act,  1897.  shall  ajjply  to  the  employment  of  workmen  in 
agricultuie  by  any  employer  who  habitually  employs  one  or  more 
workmen  in  such  cmjdoyment. 

(2.)  Where  any  such  employer  agrees  with  a  contractor  for  the  execution 
by  or  under  that  contractor  of  any  work  in  agriculture,  section  four  of 
the  Workmen's  Compensation  Act,  18!)7,  shall  apply  in  respect  of  any 
workman  employed  in  such  work  as  if  that  employer  were  an  undertaker 
within  the  meaning  of  that  Act. 

Provided  that,  where  the  contractor  provides  and  uses  machinery  driven 
by  mechanical  power  for  the  jiurpose  of  threshing,  ploughing,  or  other 
agricultural  work,  he,  and  he  alone,  shall  be  liable  under  this  Act  to  paj' 
compensation  to  any  workman  emjjloj'cd  by  him  on  such  work. 

(3.)  Where  any  workman  is  employed  b^-^  the  same  employer  mainly  in 
agricultural  but  partly  or  occasionally  in  other  work,  this  Act  shall 
apply  also  to  the  employment  of  the  workman  in  such  other  work. 

The  expression  "agriculture"  includes  horticulture,  forestry,  and  the 
use  of  land  for  any  ])urpose  of  husbandry,  inclusive  of  the  keeping  or 
breeding  of  live  stock,  poultry,  or  bees,  and  the  growth  of  fruit  and 
vegetables. 

2.  This  Act  may  be  cited  as  the  Workmen's  Compensation  Act,  11)00, 
and  shall  be  read  as  one  with  the  Workmen's  Compensation  Act,  1897,  and 
that  Act  and  this  Act  may  be  cited  together  as  the  Workmen's  Compen- 
sation Acts,  181)7  and  IDoO. 

3.  This  Act  shall  come  into  operation  on  the  tirst  day  of  July  one 
thousand  nine  hundred  and  one. 
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FACT()i:V    AM)    WOKKSIIOP   ACT.   1001. 

1  Ki»\v.  7,  ( .  •-'!'. 

.4//     All  In    ronsn/idi/tp   irHh    Amt'inlitit'iih    fliv    Fartori/    and 
Workshop  Arts{b).  [17th  Au^rust,  I'lOL] 

I'AUT    !.-  MKAI.TH    AM)   Sakkty. 

(i.)  Health. 

Wc  it  enartc<l,  kc.  as  follows  : — 
^anitarr  !• — C'-^  "'^'   f'>ll«>«inj,'    provisions  shall   ajiply   to  every   factory  as 

condition  of        iletiiR'd  l)y  tliis  Aet.  exrept  a  domestic  factory  : — 
I'acton".  (<»)  It  must  l>e  kejit  in  a  cleanly  state  ; 

(l))  It  must  Ik,'  kejit  free  from  eflluvia  arising  from  any  dniin,  water- 
closet,  eartliclosct,  privy,  urinal,  or  other  nuisance  : 
(c)  It  must  not  Ikj  so  overcrowded  wliile  work  is  carried  on  therein 
a.s  to  he  lianijerous  or  injurious  to  the  health  of  the  persons 
einploytd  tlierein  ; 
(tl)  It  must   be  ventilated  in  such  a  manner  as  to  render  harmless, 
so  far  as  is  practicable,  all  the  j,'ases.  vapours,  dust,  or  other 
impurities  penerated  in  tlic  course  of  tlic  manufacturing  process 
or   handicraft    carried   on    tlierein,   that    may    be   injurious   to 
health. 
33  &  39  Vict.  (2.)  The  provisions  of  section   ninety-one  of  the  I'ublic  Health  Act. 

c.  55.  ls7.'>,  with  respect  to  a  factory,  worksliop,  or  workplace  not   kcjit   in  a 

cleaidy  state,  or  not  ventdated,  or  overcrowded,  shall  not  apply  to  any 
factory  to  which  this  section  applies. 

(H.)  For  the  purpose  of  securing  the  ob.scrvancc  of  the  requirements 
in  this  section  as  to  eleatdincss  in  factories,  all  the  inside  walls  of  the 
rfK>ms  of  a  f.actory,  and  all  the  ceilings  or  tops  of  those  rooms  (whether 
those  walls,  ceilings,  or  tops  are  plastered  or  not),  and  all  the  p.i.ssages 
and  stairc.a.ses  of  a  factory,  if  they  have  not  Ix'cn  ]>;iintc<l  with  oil 
or  varnisheil  once  at  least  within  seven  years,  shall  (subject  to  .iny 
special  exceptions  made  in  pui>uance  of  tliis  section)  hv.  limcwiushed 
once  at  least  within  every  fourteen  months,  to  date  from  the  time  when 
they  were  last  limew.ashed  ;  and  if  they  have  been  so  painted  or  var- 
iiislied  shall  l>e  waslied  with  liot  waterand  soaponceat  least  within  every 
fourteen  months,  to  date  from  the  time  when  thej'  were  last  washed. 

(4.)  Where  it  appears  to  the  Secretary  of  State  that  in  any  cliuss  of 
factories,  or  jiarts  theieof.  the  provisions  of  this  section  with  rcsiMJCt 
to  liinewiLshiiig  or  w.ishing  are  not  reiuired  for  the  purpose  of  securing 
therein  the  oliscrv.ance  of  the  ie()uircments  of  this  Act  lus  to  cleanliness, 
or  are  by  reason  of  special  circumstances  inapplicable,  he  may,  if  he 
thinks  lit.  by  S|»ecial  Order  grant  to  that  <'la.Hs  of  factories,  or  parts 
theri-of,  a  s|>ecial  exception  lii.it  the  said  provisions  shall  not  apply 
thereto. 

(.*».)  A  factory  in  which  tliere  is  a  <'onfravention  of  this  section  shall 
Ik-  dc«me«l  not  to  \>v  kept  in  conformity  with  this  Act. 

(A)  This  Art  rontnin.o  no  proviMnn  as  to  referencps  in  prcviousloj^inlation  to 
the  vnrinu.H  Kiirfory  Arti  n-ptalcd  by  this  Art  being  intrrjireted  ns  referring 
to  the  pri-ent  Art.  Hut  by  wit.  38  of  tlic  Int<riirctati<>n  Art.  1880 
(52  Ac  53  Virt.  c.  03).  it  i«t  prnviried  as  followH  :  "  (1.)  ^\  hem  this  Act  or  any 
Art  p.i.HjM-fl  alter  Hie  cDmniinrenient  of  thin  Art  n'jK'nls  and  re-enact.t,  with 
i>T  without  nKKJifirnliiin,  any  ])roviHirni.s  of  a  fornier  A<t,  refereiires  in  any 
other  Act  to  the  provisions  so  rrpe.ded  siiall,  unless  the  rontrnry  intention 
appears,  he  ron»lriie(!  ns  reierenccs  to  the  provisjonn  so  re-enacted." 


FACTORY   AND    WORKSHOP   ACT,    1901. 


727 


2 — (1.)  The  provisions  of  section  ninety-one  of  the  I'liblic  Mcaltli  Act,    Sanitary 
187"),  with  respect  to  a  factory,  workshop,  or  workplace,  not  kept  in    condition  of 
a  cleanly  state,  or  not  ventilated,  or  overcrowded,  shall  apply  to  every    workshops 
factory,  workshop,  and  workplace,  except  any  factory  to  which  the  last    and  work- 
preceding  section  applies.  places. 

(2.)  Every  workshop  and  every  workplace  within  the  meaning  of  the    38  &  39  Vict. 
Public  Health  Act,  1875,  must  be  kept  free  from  effluvia  arising  from    c.  55. 
any  drain,  watercloset.  earthcloset,  privy,  urinal,  or  other  nuisance,  and 
unless  so  kept  shall  be  deemed  to  be  a  nuisance  liable  to  be  tlealt  with 
summarily  under  the  law  relating  to  jjublic  health. 

(3.)  Wliere  on  the  certificate  of  a  medical  ofticer  of  health  or  inspector 
of  nuisances  it  appears  to  any  district  council  that  tiic  liniewashing, 
cleansing,  or  i)urifying,  of  any  such  workshop,  or  of  any  part  thereof,  is 
necessary  for  the  health  of  the  i)ersons  employed  therein,  the  council  shall 
give  notice  in  writing  to  theowneroroccupier  of  the  workshop  to  limewash, 
cleanse,  or  purify  the  same,  or  part  thereof,  as  the  case  may  reiiuire. 

(•1.)  If  the  person  to  whom  notice  is  so  given  fails  to  comply  therewith 
within  the  time  therein  specified,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  shillings  for  everj-  day  during  which  he  continues  to  make  default, 
and  the  council  may,  if  they  think  fit,  cause  the  workshop  or  part  to  be 
limcwashed,  cleansed,  or  purified,  and  may  recover  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing  from  the  person  in  default. 

(5.)  This  section  shall  not  apply  to  any  workshop  or  workplace  to 
which  the  Public  Health  (London)  Act,  1891,  applies. 

3. — (1.)  A  factory  shall  for  the  purposes  of  this  Act,  and  a  workshop 
shall  for  the  purposes  of  the  law  relating  to  public  health,  be  deemed  to 
be  so  overcrowded  as  to  be  dangerous  or  injurious  to  the  health  of  the 
persons  emploj'cd  therein,  if  the  number  of  cubic  feet  of  space  in  any 
room  therein  bears  to  the  number  of  persons  employed  at  one  time  in  the 
room  a  proportion  less  thati  two  hundred  and  fifty  (c),  or,  during  any 
period  of  overtime,  four  hundred,  cubic  feet  of  space  to  every  person. 

(2.)  Provided  that  the  Secretary  of  State  may,  by  Special  Order,  modify 
this  proportion  for  any  period  during  which  artificial  light  other  than 
electric  light  is  employed  for  illuminating  purposes,  and  may,  by  like 
order,  as  regards  any  particular  manufacturing  yjrocess  or  hfiudicraft, 
substitute  for  the  said  figures  of  two  humlrcd  ami  fifty  and  four  hundred 
respectively  any  higher  figures,  and  thereupon  this  section  shall  have 
effect  as  motlified  by  the  order. 

(3.)  Where  a  workshop  or  workplace,  not  being  a  domestic  workshop, 
is  occupied  by  day  as  a  workshop  and  by  night  as  a  sleeping  apartment, 
the  Secretary  of  State  may  by  Special  Order  motlify  the  proportion  of 
cubic  feet  of  space  prescribed  by  this  section,  and  substitute  therefor  any 
higher  figures,  and  thereupon  this  section  shall  have  effect  as  modified 
by  the  onlcr. 

(4.)  There  shall  be  affixed  in  every  factory  and  workshop  a  notice 
specifying  the  number  of  persons  who  may  be  employed  in  each  room  of 
the  factory  or  workshop  by  virtue  of  this  section. 

4. — (1.)  If  the  Secretary  of  State  is  satisfied  that  the  provisions  of    Power  of 
this  Act,  or  of  the  law  relating  to  public  health  in  so  far  as  it  affects    Secretary 
factories,  workshops,  and  workplaces,  have  not  been  carrieil  out  by  any    of  State  to 
district  council,  he  may,  by  order,  authorise  an  inspector  to  take,  during    act  in  default 
such  period  as  may  be  mentioned  in  the  order,  such  steps  as  appear   of  local 
necessary  or  proper  for  enforcing  those  provisions.  authority. 

(2.)  An  inspector  authorised  in  pursuance  of  this  section  shall,  for  the 
purpose  of  his  duties  thereunder,  have  the  same  powers  with  respect 
to  workshops  and  workplaces  as  he  has  with  respect  to  factories,  and 
he  may,  for  that  purpose,  take  the  like  proceedings  for  enforcing  the 
provisions  of  this  Act  or  of   the  law  relating   to  public  health,  or  for 
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punishing;  or  renictlyinp  any  ilefault,  as  mij^ht  be  taken  by  the  district 

council  ;  ami  ho  shall  bo  entitled  to  recover  from  tiie  district  council  all 

such  expenses  in  and  about  any  |u-oceetlinpi  as  lie  may  incur,  an»l  as  are 

not  rocoveritl  from  any  other  poi-son. 

Powers  of  8. — ('».)  Where  it   apja-ai's  tt}  an  inspector  that  any  act,  neglect,  or 

insi)eftor  ns         default,  in  relation  to  any  drain,  watercloset.  earth<'loset,  privy,  ashpit, 

to  sanitarj-  water-supjily,  nuisance,  or  other  matter   in  a  factory  or  workshop,   is 

<U'f»its  in'  |>uni>hable  or  remediable  under  the  law  relating  to  public  health,  but 

tactorv  or  not  umler  this  Act.  that  inspector  shall  give  notice  in  writing  of  the  act, 

worksliop  luglect,  or  dffault,  to  the  district  count.-il  in  whose  district  the  factory 

nnieiliablc  or  workshop  is  situate,  and  it  shall  l)e  the  duty  of  the  district  council  to 

by  sanitary  make  such  inipiiry  into  the  subject  of  the  notice,  and  take  such  action 

autiiority.  thereon,  as  si-ems  to  that  council  proper  for  the  i)urposc  of  enforcing  the 

law.  and  to  inform  the  inspector  of  the  proceedings  taken  in  consequence 

of  the  notice. 

(2.)  An  inspector  may.  for  the  purposes  of  this  section,  take  with  him 
into  a  factory  or  a  workshop  a  medical  oiBcer  of  health,  inspector  of 
nuisances,  or  other  otHcer  of  the  district  council. 

(H.)  Where  notice   of   an   act,    neglect,   or   default,    is  given    by   an 

inspector  under  this  section  to  a  district  council,  and  ])r(x?eedings  aie 

not  taken  within  one  month  for  punishing  or  renuilying  the  act,  neglect, 

or  «lefault,  the  inspector  may  take  the  like  proceedings  for  punishing  or 

remedying  the  same  as  the  district  council  might  have  taken,  and  shall 

lie  entitled  to  recover  from  the  district  council  all  such  expenses  in  an<l 

aliout  the  i)r«iceedings  as  the  inspector  incurs  and  as  are  not  recoveivd 

from  any  other  jjcrson,  and  have  not  been  incurred  in  any  unsuccessful 

proceedings  (//). 

Temperature  6. — (1.)  In  every  factory  and  workshop  adL>r]uate  measures  must  be 

in  factories  taken  for  securing  ami   maintaining  a  reasonable  tem|icrature  in  each 

and  work-  room  in  which  jiny  person  is  emjiloycd,  but  the  measures  so  taken  must 

hhops.  nut  interfere  with  the  purity  of  the  air  of  any  room  in  which  any  person 

is  employed. 

(2.)  The  Secretary  of  State  may,  by  Special  Order,  direct  with  respect 
to  any  cl.iss  of  factories  or  worksh()|)8  that  thermometers  be  providol, 
niaintaine<l,  and  kept  in  working  order,  in  such  place  and  position  as 
may  l)c  specified  in  the  onler. 

(3.)  A  factory  or  workshop   in  which  there  is  any  contravention  of 
this  section,  or  of  any  order  under  this  section,  shall  be  dcemc<l  not  to 
lie  kept  in  eonformity  with  this  Act. 
\"entilati")n.  7. — (1.)  In  every  room  in  any  factory  or  workshop  sufficient  means  of 

ventiliition  shall  be  provided,  and  sutticient  ventilation  shall  be  main- 
tained. 

(2.)  The  Seeretary  of  State  may,  by  Sjjccial  Order,  prcscril)e  a 
stjindnrd  of  sutlieient  ventilation  for  any  cl.iss  of  factories  or  worksho|)K, 
and  that  standard  shall  Jjc  observed  in  all  factoiics  and  workshops  of 
that   cln.s8,  and  an  order  made  under   this   power  may  supersede  any 


'd)  This  corre«poii(lH  with  Kcct.  2  (2)  of  the  Fnctory  and  Workshop  Act, 
ISIM.  In  Tnirrii  v.  I'ltttij,  (HiQl)  1  K.  II.  HJ,  an  inspector  gave  notice  to 
flifi  fnnitnry  authority  of  n  drficicnty  of  sanitary  nrcommodiifion  in  a  factory, 
and  on  the  nanitary  authority  failing  to  take  any  jjroceedings  for  remedying 
the  matter,  gave  notice  to  the  fiirtory  owner  under  the  Act  of  1891  and 
under  dPct.  22  of  the  ruhlic  Health  Act,  1N!»(),  riipiiring  him  to  erect  certain 
fperifled  (tnnifary  convcnienceji.  The  owner  fniled  t<i  comply,  and  the 
)n«pc(  tor  KunimotiMl  him  hefore  flie  justices  in  pcftv  sessions.  The  King's 
Ifench  Ihvision  held  thiit  the  justici-s  liiid  no  jurisdiction  f<i  in<piire  into  the 
xnitahility  or  Mitllciency  (w-e  sect.  !»)  of  the  simitary  accommodation  existing 
at  the  III*  tory  or  of  that  re(piire<l  hy  the  insjHKtor.  Srmhlt ,  tin  apjieal  lies 
to  (pinrter  «e<isinn«  under  sect.  7  of  the  ruhlir  Health  Act,  18S)0,  trom  the 
rcfiuirenients  of  a  factory  insjK'ctor  in  such  a  case. 
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provision  of  this  Act  or  order  of  the  Secretary  of  State  with  respect  to 
ventilation  in  cotton  cloth  factories. 

(8.)  A  factory  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  not  to  be  kept  in  conformity  with  this 
Act,  and  a  workshop  in  wiiich  there  is  a  contravention  of  the  provisions 
■of  this  section  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt  with 
sununarily  under  the  law  relatini^  to  public  health. 

(4.)  If  the  occupier  of  a  factory  or  workshop  (including  a  cotton  cloth 
factoiy  in  which  humidity  of  the  atmos})here  is  artiticially  produced) 
alleges  that  the  whole  or  part  of  the  expenses  of  providing  the  means  of 
ventilation  required  by  this  Act  ought  to  be  borne  by  the  owner,  he  may 
by  complaint  apply  to  a  court  of  summarj'  jurisdiction,  and  that  court 
may  make  such  (n-der  concerning  the  expenses  or  their  apportionment  as 
appears  to  the  court  to  be  just  and  eijuitable  under  the  circumstances  of 
the  case,  regard  being  had  to  the  terms  of  any  contract  between  the 
parties. 

8. — (1.)  In  ever^'^  factory  or  workshop  or  part  thereof  in  which  any    Drainage  of 
process  is  carried  on  which  renders  the  Hoor  liable  to  be  wet  to  such  an    floors, 
■extent  that  the  wet  is  capable  of  being  removed  by  drainage,  adequate 
means  shall  be  provided  for  draining  off  the  wet. 

(2.)  A  factory  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act, 
.and  a  workshop  in  which  there  is  a  contravention  of  the  provisions  of 
this  section  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt  with 
summarily  under  the  law  relating  to  public  health. 

9. — (1.)  Every  factory  and  workshop  must  be  provided  with  sufKcient    Sanitary  con- 
and  suitable  accommodation  in  the  way  of  sanitary  conveniences,  regard    veniences  in 
being  had  to  the  number  of  persons  employed  in  or  in  attendance  at  the    factories  and 
factory  or  workshop,  and  also  where  persons  of  both  sexes  are  or  are    workshops, 
intentled  to  be  employeil  or  in  attendance,  with  pro})er  separate  accom- 
modation for  persons  of  each  sex. 

(2.)  The  Secretary  of  State  shall,  by  Special  Order,  determine  what 
is  sufficient  and  suitable  accommodation  within  the  meaning  of  this 
:section. 

(3.)  A  factorj'  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kejjt  in  conformity  with  this  Act. 

(4.)  This   section    does   not   apply   to   the   administrative  county   of    53  &  54  Vict. 
London,  or  to  any  jilace  where  section  twenty-two  of  the  Public  Health    c.  59. 
Acts  Amendment  Act,  1S9U,  is  in  force. 


(ii.)  Sufcty. 

10. — (1.)  With  respect  to  the  fencing  of  machinery  in  a  factory  the    Fencing  of 
following  provisions  shall  have  effect  (^)  : —  machinery. 

(a)  Every  hoist  or  teagle,  and  every  tiy-wheel  directly  connected  with 

the  steam  or  water  or  other  mechanical  power,  whether  in  the 
engine-house  or  not,  and  every  part  of  any  water-wheel  or 
engine  worked  b^'any  such  power,  must  be  securelj'  fenced  ;  and 

(b)  Every  wheel-race  not  otherwise  secured  must  be  securely  fenced 

close  to  the  edge  of  the  wheel-race  :  and 

(c)  All  dangerous  parts  of  the  machinery  (/),  and  every  part  of  the 

{e)  This  section  corresponds  with  sect.  5  of  the  Factory  and  "Workshop 
Act,  1878.  By  sect.  \bQ,  poxt,  "machinery"  includes  any  driving  strap  or 
band.  A  eontraveution  of  this  section  will  subject  the  occupier  to  a  flue : 
sects.  135  and  136.  A  person  injured  in  consequence  of  a  breach  of  the 
•duty  imposed  by  this  section  may  bring  an  action  lor  damages,  and  in  such  an 
action  the  defendant  cannot  raise  the  defence  of  common  eraplovment : 
Groves  v.  Lord  V'imhoriu\  (1898)  2  Q.  B.  402. 

(/)  The  words  "  all  dangerous  parts  of  the  machinery  "  are  not  limited  to 
mean  only  the  machinery  supplying  or  conveying  motive  power,  hut  apply 
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niill-gcariiiuM//).  must   either  he  securely  fenced,  or  l>e  in  such 
position  or  of    sueli  consiruetioii   as  to  Ik' e<|ually  safe  to  every 
person  eniployetl  or  workini,'  in  the  factory  as  it  would  be  if  it 
were  securely  feneeil  ;  and 
(d)  All  fi-ncinj;  must    In*  constantly  maintained  in  an  etticient  state 
while   the   paits   re<]uireil   to  be  fenee<l  are  in  motion  or  use, 
cxi-ept  where  they  are  under  repair  or  under  examination  in 
connexion  with  repair,  or  are  necessarily  exposed  for  the  pur|)osc 
of  cleaning  or  lid)ricatinir  or  for  alterinj^the  gearing  ornrrange- 
ments  of  the  parts  of  the  machine. 
(2.")  .\  factory  in  which  there  is  a  eontnivention  of  this  section  shall 
hv  deemed  not  to  be  kept  in  conformity  with  this  Act. 

11. — (1.)  Kvery  steam  boiler  used  for  generating  steam  in  a  factory 
or  workshop,  or  in  any  place  to  which  any  of  the  provisions  of  this  Act 
ap])ly.  must,  wheiher  separate  or  one  of  a  range — 

(^a)  have   attached  to   it    a  pro|)er  safety  valve   and  a  proper  steam 
gauge  and  water  gauge  to  show  the  pres.sure  of  steam  and  the 
height  of  water  in  the  boiler  ;  ami 
(b)  be  examinctl  thoroughly  by  a  competent  i)erson  at  least  once  in 

every  fourteen  months. 
(2.)  Every  such   boiler,  safety   valve,  steam   gauge,  and   water  piuge 
must  ))e  maintained  in  pr(>i)er  condition. 

(;^.)  A  report  of  the  result  of  every  such  examination  in  the  prcscrilxid 
form,  containing  the  prescril>e<l  jiarticulars.  shall  within  fourteen  daj's 
Ik?  enteieil  into  or  attached  to  the  general  register  of  the  factory  or 
worksho]).  and  the  report  shall  be  signed  by  the  person  making  the 
examination,  and,  if  that  peison  is  an  inspector  of  a  l>oiler-inspecting 
I'ompany  or  association,  by  the  chief  engineer  of  the  company  or 
association. 

(4.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  Ix;  deemed  not  tti  be  kept  in  conformity  with  this  Act. 

(.").)  This  section  shall  not  apply  t<>  the  boiler  of  any  locomotive  which 
Ix'longs  to  and  is  used  by  any  railway  company,  or  to  any  boiler 
l>elonging  to  or  exclusively  used  in  the  service  of  his  Majesty. 

((i.)  For  the  purposes  of  this  section,  the  whole  of  a  tenement  factory 
or  workshop  shall  he  <leemed  to  be  one  factory  or  workshoji,  and  the 
owner  shall  Ik.-  substitute<l  for  the  occupier,  and  he  shall  register  the 
report  referred  to  in  this  section. 

12. — (1.)  Fn  a  factory  erected  on  or  after  the  first  day  of  January 
one  thousand  eight  hunilred  anil  ninety-six.  the  traversing  carriage  of 
any  self-acting  machine  must  not  be  allowed  to  run  out  within  a  distatice 
of  eiiihtcen  inches  from  any  fixed  structure  not  biing  part  of  the 
machine,  if  the  s|)ace  over  which  it  runs  out  is  a  space  over  which  any 
person  is  liable  to  pass,  whether  in  the  course  of  his  employment  or 
otherwise,  i'rovideil  that  nothing  in  this  sub-section  shall  prevent  any 
portion  of  the  traversing  carriage  of  any  self-acting  cotton  spinning  or 
woollen  spinning  machine  being  .alloweil  to  run  out  within  a  distance  of 
twelve  inches  from  any  jiart  of  the  head  stock  of  another  self-acting 
cotton  spinning  or  woollen  spinning  machine. 

(2.)  A  person  cinjiloyed  in  a  factory  must  not  l>c  allowed  (//)  to  be 
in  the  space  Ix't ween  the  fixed  and  the  traversing  jiarts  of  a  self-acting 
machine  uidess  the  machine  is  stopped  with  the  traversing  part  on  the 

to  all  the  machinery  in  the  faetorv :  IMffvarr  v.  IJni/d.  (1895)  1  Q.  IJ.  87G. 
Machinery  is  "  (lnngerniis"  if  in  tlie  ordinary  cnursi'  nf  human  affnirs  danger 
iiiiiy  rcii-onahly  he  iinfi(i|iiilr(l  from  iti  iisf  witlmnt  ])r<>te(  tinn  ;  anil  for  that 
purpose  flic  rhanrcH  nf  the  ran-lrsmii'ss  lit  worknii'ii  anil  other  iiiatf('r>i  must 
l»-  fak.n  into  ronsiileratii.n :  lli»,l/r  v.  llutuhiittic,  (1897)  1  <i.  l!  1!»2 
(shuttle  flying  nrriilintally  out  of  shuttle  rare). 

(ff)  See  the  definition  in  sect.  lot). 

(A)   f'rahlrrr  v.  I'cni  Sptniihuj  Co.,  8')  I,.  T.  Uep.  .VlH. 
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outward  run,  but  for  the  purpose  of  tliis  provision  the  space  in  front  of  a 
self-acting  machine  shall  not  be  included  in  the  si)ace  aforesaiil. 

(3.)  A  woman,  young  person,  or  child  must  not  be  allowed  to  work 
between  the  fixed  and  traversing  part  of  any  self-acting  machine  while 
the  machine  is  in  motion  bj'  the  action  of  steam,  water,  or  other 
mechanical  power. 

(4.)  A  factory  in  which  a  traversing  carriage  is  allowed  to  run  out  in 
contravention  of  this  section  shall  be  deemed  not  to  be  kept  in  con- 
formity with  this  Act,  and  any  jjcrson  allowed  to  be  in  the  space  afore- 
said or  to  work  in  contravention  of  this  section  shall  be  deemed  to  be 
employed  contrary  to  the  piovisions  of  this  Act. 

13. — (1.)  A  chifd  must  not  be  .illowed  to  clean  in  any  factor}- — 

(a)  any  part  of  any  machinery  ;  or 

(b)  an  J'  place  under  any  machinery  other  than  overhead  mill  gearing, 
while  the  machinery  is  in  motion  by  the  aid  of  steam,  water,  or  other 
mechanical  power. 

(2.)  A  young  person  must  not  be  allowed  to  clean  any  dangerous  part 
of  the  machinery  in  a  factory  while  the  machinerj-  is  in  motion  by  the 
aid  of  steam,  water,  or  other  mechanical  power  ;  and  for  this  purpose 
such  parts  of  the  machinery  shall,  unless  the  contrary  is  proved,  be 
presumed  to  be  dangerous  as  are  so  notified  by  an  inspector  to  the 
occupier  of  the  factor3\ 

(3.)  A  woman  or  young  person  must  not  be  allowed  to  clean  such 
part  of  the  machinerj'in  a  factory  as  is  mill-gearing  while  the  machinery 
is  in  motion  for  the  purpose  of  propelling  any  part  of  the  manufacturing 
machinery. 

(4.)  A  woman,  young  person,  or  child,  allowed  to  clean  in  contra- 
vention of  this  section,  shall  be  deemed  to  be  employed  contrary  to  the 
provisions  of  this  Act. 

14. — (1.)  Every  factory  of  which  the  construction  was  not  commenced 
on  or  before  the  first  day  of  January  one  thousand  eight  hundred  and 
ninety-two,  and  in  which  more  than  forty  persons  are  employed,  and 
every  woi'kshop  of  which  the  construction  was  not  commenced  before 
the  first  day  of  January  one  thousand  eight  hundred  and  ninety-six,  and 
in  which  more  than  forty  persons  are  employed,  must  be  furnished  with 
a  certificate  from  the  district  council  of  the  district  in  which  the  factory 
or  workshop  is  situate  that  the  factory  or  workshop  is  provided  with 
such  means  of  escape  in  case  of  fire  for  the  ])ersons  employed  therein 
as  can  reasonably  be  retjuired  under  the  circumstances  of  each  case, 
and  *f  the  factory  or  workshop  is  not  .so  furnished  it  shall  be  deemed 
not  to  be  kept  in  conformity  with  this  Act;  and  it  shall  be  the 
duty  of  the  council  to  examine  every  such  factory  and  workshop,  and. 
on  being  satisfied  that  the  factory  or  workshop  is  so  provided,  to  give 
such  a  certificate  as  aforesaid.  The  certificate  must  specify  in  detail  the 
means  of  escape  so  provided. 

(2.)  With  respect  to  all  factories  and  workshops  to  which  the  foregoing 
provisions  of  this  section  do  not  apply,  and  in  which  more  than  forty 
jiersons  are  employed,  it  shall  be  the  duty  of  the  district  council  of  every 
district  from  time  to  time  to  ascertain  whether  all  such  factories  and 
workshops  within  their  district  are  provided  with  such  means  of  escape 
as  aforesaid,  and,  in  the  case  of  anj'  factory  or  workshop  which  is  not  so 
ju-ovided.  to  serve  on  the  owner  of  the  factory  or  workshop  a  notice 
in  writing  specifying  the  measures  necessary  for  providing  such  means 
of  escape  as  aforesaid,  and  requiring  him  to  carry  them*  out  before  a 
specified  date,  and  thereupon  the  owner  shall,  notwithstanding  anj^ 
agreement  with  the  occupier,  have  power  to  take  such  steps  as  are 
necessary  for  complying  with  the  requirements,  and  unless  the  require- 
ments are  complied  with,  the  owner  shall  be  liable  to  a  fine  not  exceeding 
one  pound  for  every  day  that  the  non-compliance  continues. 

(3.)  In  case  of  a  difference  of  opinion  between  the  owner  of  the 
factory  or  workshop  and  the  council  under  the  last  foregoing  sub-section, 


Restrictions 
on  cleaning 
when 

machinery 
is  in  motion. 


Pronsion  of 
means  of 
escape  in 
case  of  fire. 


'•,\-2 


1  Ki.w.  7.  c\  22. 


38  &  39  Vict, 
c.  55, 


Byelaws  for 
means  of 
escape  from 
fire. 


Doors  of 
factor^'  or 
workshop  to 
open  front 

iii'iil"-. 


POWIT  to 

make  order 
as  to 

danjffroiis 
machine. 


the  <Hfferi'nce  slinll,  on  (lit'  niiplication  of  cither  jinrty,  to  be  mmle  within 
one  month  nfler  tlu'  time  when  tlie  differenee  nrises.  Ik;  refcrreii  to 
arhitnition,  and  thoreu|MiM  llie  provisions  of  llie  Fii-st  Sclicdwle  to  tliis 
.\et  sliall  liave  etieet,  and  tin- awanl  on  the  arbif nition  sliall  be  binding 
on  tlie  ]>arties  tliereto,  and  tlie  notiee  of  tlie  eouneil  shall  be  discharged, 
amended,  or  eontirnied  in  aeeordatiee  witli  the  award. 

(4.)  If  the  owner  aUejies  tliat  tlie  oecnpiei  of  tlie  factory  or  workshop 
oiijjht  to  l)ear  or  contribute  to  the  expenses  of  coni|ilyinji  with  the 
re<iuireiiient.  he  may  ajiply  to  the  county  <-ourt  havintr  jurisdiction  where 
the  factory  or  workshop  is  situate,  and  thereupon  the  county  c(Uirt, 
after  hearinjr  the  oi-ciipicr.  may  make  such  order  as  ai>i)ears  to  the  court 
just  and  eipiitable  under  all  the  circumstances  of  the  case. 

(.'>.)  For  the  juirpose  of  <'nforcin,t,'  the  f(uef;oini,'  provisions  of  thi.s 
section,  an  inspector  may  pive  the  like  notice  and  take  the  like  pro- 
cee<linjis  as  under  the  forepoiiij^  provisions  of  this  Act  with  respect  to 
matters  punishable  or  remediable  un<ler  the  law  relatiiiLi:  to  jmblic  health, 
but  not  under  this  Act,  .ind  those  provisions  sh.ill  apply  accordingly. 

(»».)  The  means  of  escape  in  case  of  fire  provided  in  any  factory  or 
workshop  shall  be  maintained  in  j.'i>od  condition  and  free  from  obstruc- 
tion, and  if  it  is  not  so  maintained  the  factory  or  workshop  shall  bo 
deemed  not  to  be  kept  in  conformity  with  tiiis  Act. 

(7.)  For  the  purjioses  of  tiiis  sccticui  the  whole  of  a  tenement  factory 
or  workshop  shall  lie  deemed  to  be  one  factory  or  workshop,  and  tlic 
owner  shall  be  substituted  for  the  occupier. 

(8.)  All  expenses  incurred  by  a  district  council  in  the  execution  of  this 
section  shall  be  defrayed — 

(a)  In  the  case  of  an  urban  district  council,  as  i)art  of  their  expenses 

of  the  ^'cneral  execution  of  the  I'liblic  Health  .\ct,  IHT'i  ;  and 

(b)  In  the  CISC  of  a  rural  district  council,  as  special  expenses  incurral 

in  the  execution  of  the  Public  Health  .Act.  lS7."i  ; 
and  those  expenses  shall  Ix^  charged  to  the  contributory  place  in  which 
the  factory  or  workshop  is  situate. 

16.  Kvery  liistrict  council  shall,  in  adtlition  to  any  powei"s  which  they 
pussi-ss  with  reference  to  the  i)revcntion  of  tire,  have  jiower  to  make 
lAelaws  providing  for  means  tif  escape  from  tire  in  the  case  of  any 
factory  or  workshop,  and  sections  one  hun<lri'd  ami  eighty-two  to  one 
hundred  and  eighty-six  of  the  I'liblic  Health  .\ct,  1S7,"»,  sliall  apply  to 
any  byelaws  so  made 

16. — (1.)  While  any  iici-son  emi)loycd  in  a  factory  or  workshop  is 
within  the  factory  or  woikshop  for  the  jturposc  of  employment  or  meals, 
the  dooi-s  of  the  factory  or  workshop,  jiiid  of  any  loniii  therein  in  which 
,any  such  person  is,  must  not  be  locked  or  bolted  or  fastened  in  Mich 
a  manner  that  they  cannot  be  easily  and  iiiime<liately  opeiie<l  from 
the  inside. 

(2.)  In  every  factory  or  workshop  the  construction  of  which  wn«  not, 
cfimmt-nccil  lM-f(ue  the  first  day  of  January  one  thousand  eight  hundred 
and  ninety-six.  the  dinirsof  each  room  in  which  more  jiersons  than  ten 
arc  employed,  shall,  except  in  the  ca.sc  of  sliding  dcKii-s,  be  constructed 
>Mi  ns  to  ojicii  outwards. 

(3.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  Jm."  deemed  not  to  be  kept  in  confiuniity  with  this  Act. 

17. — (1.)  A  court  of  summary  jurinliction  may,  on  ••omplaint  by  an 
ins|K'cf»ir.  and  on  iK-ing  satisfied  that  any  jiart  of  the  wiiys,  works. 
machinery,  nf  plant  used  in  a  factory  or  workshop  (including  a  steam 
iKiiler  for  genemting  steam),  is  in  such  a  condition  that  it  cannot  1m'  used 
without  danger  to  life  or  limb,  by  order,  prohibit  its  use.  or.  if  it  is  capabli! 
of  re|(air  fir  alteration,  proliibit  its  use  until  it  is  duly  repaired  or  altere<I, 

(2.)  Where  a  complaint  has  Ikmii  m.ade  under  this  section,  the  court 
or  ft  justice  may,  on  application  ex  parti-  by  the  inspector,  and  on 
receiving  evidence  that  th<>  use  of  any  such  jiart  of  the  ways,  works, 
machinery,  or  plant,  involves   danger   to   life,  make  an  interim  onlcr 
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j)r(>liibitinq-,  eitlicr  absolutely  or  subject  to  comlitious,  the  use  thereof 
until  the  earliest  oijportuuity  for  hearing,'  and  (leterniiiiin;^  the  complaint. 

(;$.)  If  there  is  any  contravention  of  an  order  under  this  section, 
the  person  entitled  to  control  the  use  of  the  part  of  the  ways,  works, 
machinery,  or  plant,  shall  be  liable  to  a  line  not  exeeedinj?  forty 
shillings  a  day  during  the  contravention. 

18. — (1.)  A  court  of  summary  jurisdiction  niaj',  on  complaint   by  an    Power  to 
inspector,  and  on  being  satisfied  that  any  place  used  as  a  factory  or    make  order  as 
workshop  or  as  part  of  a  factory  or  workshop  is  m  such  a  condition  that    to  mihealthy 
any  manufacturing  jjrocess  or  handicraft  carried  on  therein  cannot  be    or  dangerous 
so  carried  on  without  danger  to  health  or  to  life  or  limb,  by  order,    factory  or 
piohibit  the  use  of  that  place  for  the  purpose  of  that  process  or  handi-    woi-kshop. 
craft,  until  such  works  have  been  executed  as  are  in  the  opinion  of  the 
court  necessary  to  remove  the  dangei'. 

(2.)  Provided  that  proceedings  shall  not  be  taken  under  this  section 
in  cases  where  proceedings  might  be  taken  by  or  at  the  instance  of  anv 
district  council  under  the  provisions  of  the  law  relating  to  public  health, 
unless  the  inspector  is  authorised  to  take  proceedings  under  the  foregoing 
provisions  of  this  Act  with  respect  to  the  enforcement  of  sanitary  pro- 
visions in  workshops,  or  with  respect  to  matters  punishable  or  remediable 
under  the  law  relating  to  public  health  but  not  under  this  Act. 

(3.)  If  there  is  any  contravention  of  an  order  under  this  section,  the 
occupier  of  the  place  shall  be  liable  to  a  fine  not  exceeding  forty  shillings 
a  day  during  the  contravention. 

(iii.)  AccUlcnts. 

19. — (1.)  Where  there  occurs  in  a  factory  or  workshop  any  accident  Notice  of 

which  either —  accidents 

(a)  causes  loss  of  life  to  a  person  employed  in  a  factory  or  workshop  ;  or  causing 

(b)  causes   to  a  person   employed    in  the  factory  or  workshop  such  death  or 

bodily  injury  as  to  prevent  him  on  any  one  of  the  three  working    bodily 
days   next   after   the   occurrence   of   the  accident  from   being    injury, 
employed  for  five  hours  on  his  ordinary  work, 
written  notice  shall  forthwith  be  sent  to  the  inspector  for  the  district. 

(2.)  If  the  accident  causes  loss  of  life,  or  is  produced  either  by 
machinery  moved  by  steam,  water,  or  other  mechanical  power,  or  through 
a  vat,  pan,  or  other  structure,  filled  with  hot  liquid  or  molten  metal  or 
other  substance,  or  by  explosion  or  by  escape  of  gas,  steam,  or  metal, 
then,  unless  notice  thereof  is  required  by  section  sixty-three  of  the 
Explosives  Act,  187.5, to  be  sent  to  a  Government  inspector,  notice  thereof  38  &  39  Vict, 
shall  forthwith  be  sent  to  the  certifj'ing  surgeon  for  the  district.  o.  17. 

(3.)  The  notice  shall  state  the  residence  of  the  person  killed  or  injured, 
and  the  place  to  which  he  has  been  removed. 

(4.)  If  any  notice  required  by  this  section  to  be  sent  with  respect  to 
an  accident  in  a  factory  or  workshop  is  not  so  sent,  the  occupier  of  the 
factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

(.5.)  If  any  accident  to  which  this  section  applies  occurs  to  a  person 
employed  in  an  iron  mill  or  blast  furnace  or  other  factory  or  work- 
shop where  the  occupier  is  not  the  actual  employer  of  the  person  killed 
or  injured,  the  actual  employer  shall  immediately  report  the  same  to  the 
occupier,  and  in  default  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

20. — (1.)  Where  a  certifying   surgeon  receives  in  pursuance  of  this    Investi nation 
Act  notice  of  an  accident  in  a  factory  or  workshop,  he  shall,  with  the    of  and  report 
least  possible  delay,  proceed  to  the  factory  or  workshop,  and  make  a    on  accidents 
full  investigation  as  to  the  nature  and   cause   of  the  death  or  injury    fey  certifving 
caused  by  that  accident,  and  within  the  next  twenty-four  hours  send    sur"-eon.* 
to  the  inspector  a  report  thereof. 

(2.)  The  certifying  surgeon,  for  the  purpose  only  of  an  investigation 
under  this  section,  shall  have  the  same  powers  as  an  inspector,  and  shall 
also  have  power  to  enter  any  room  in  a  building  to  which  the  person 
killed  or  injured  has  been  removed. 
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Iiiipiest  in  21. — (\.)  Wlicie  a  iloatli   has  otH-nrrwl  by  ntrident  in  a  factory  or 

cum;  ot  iK-ath        \v(irksli<i|(,  the  coidikt  shall  fortliwitli  atlvise  the  district  iiis|R'ctor  of  the 
bv  aiiident  'iine  ami  place  of  holdiiij;  the  iiKpiest.  and.  nnlcss  an  inspector  or  some 

in  fiiitorv  or        person  on  U'half  of  the  Secn-tary  of  State  is  present   to  watch  the  pro- 
workshop.  cif<linjjs.  the  coroner  shall  adjourn  the  in<picst.  and  shall,  at  least  four 
days  iM'fore  holdiiif;  the  a<Iiourned   iii'iuest.  send  to  the  inspector  notice 
in  writintr  <>f  the  tune  ami  place  of  holdinj;  the  adjournc<l  incjuest. 

Provided  that,  if  the  accident  has  not  occasioned  the  death  of  more 
than  one  person, ami  the  i-onuu-r  has  sent  to  the  inspector  notice  of  the  time 
niul  place  of  holding'  the  in<|uest  at  such  time  as  to  reach  the  inspector 
not  less  than  twenty-four  hours  hefore  the  time  of  holdinj,'  the  ini|ue8t.  it 
shall  iu>t  Im-  imperative  on  him  to  adjourn  theiinpiest  in  pursuance  of  this 
section,  if  the  majority  of  the  jury  think  it  unnecessary  so  to  adjourn. 

(2.^  Any  ivlative  of  any   |>erson  whose  death  may  have  l»een  caused 

by  the  acciilent  with  respect  to  which  the  imiucst  is  liein;,'  held,  and  any 

inspector,  and  tiie  <Hcupier  of  the  factory  or  workshop  in  which  the 

acciilent  occurred,  and  any  person  appointe*!  by  the  order  in  writiii);  of 

the  majority  of  the  work|)eoi>le  emi)loyed  in  the  factory  or  workshop, 

shall  Ik;  at  lil)erty  to  attend  at  the  in<iuest.  and.  either  in  person  or  by 

his  counsel,  solicitor,  or  apeiit,  to  examine  any  witness,  subject  nevertheless 

to  the  order  of  the  coroner. 

Power  to  22.  Where  it  api)eai-s  to  the  Secretary  of  State  that  a  formal  invcstipa 

direct  formal       t''^"  <'f  '^".'*'  accident  occurrinj.'  in  a  factory  or  workshop  and  its  causes 

invt-stijja-  '"^"'J  circumstances  is  expedient,  the  Secretary  of  State  may  direct  that 

tiou  of  J^i'i'li  »'i  investifratioii  Ix-  held,  and  with  respect  to  any  such  investigation 

accident*.  'l'^'  f'»ll'>win^'  provisions  shall  have  effect  : 

(_1.)  The  Secretary  of  State  may  appoint  a  competent  person  to  lioltl 
the  invest iu^at ion.  antl  may  a])point  any  i)erson  or  persons 
jtosse.ssin^'  lepd  or  special  knowledf^c  to  act  as  assessor  or 
a.sse.ssors  in  holdinj;  the  invest i^rat ion  ; 
(2.)  The  person  or  jHirsons  so  a|)pointed  (herein-after  calle<l  "the 
court  ")  shall  hold  the  invest ipition  in  open  court  in  such 
manner  and  under  such  conditions  as  the  court  may  think 
most  effe<-tual  for  ascertaining  the  causes  and  circumstances  of 
the  accident,  and  enabling  the  court  to  make  the  report  in 
this  sectirm  mentinneil ; 
Ci.)  The  court  shall  have  for  the  purpose  of  the  investipation  all  the 
jMiwers  of  a  court  of  summary  jurisdiction  when  actinpas  a 
•  •ourf  in  hcarinp  informations  for  offences  apiinst  this  Act, 
ami  all  the  j)owcrs  of  an  insi)ector  under  this  Act,  and  in 
addition  the  followinp  powers,  namely  ; — 

(a)  I'ower  to  outer  and   insi)ect   any  place  or  buihlinp  the 

entry  or     inspection    whercof    appears    to   the  court 
reriuisite  for  the  said  purpose  ; 

(b)  TowtT,  by  summons  si^rned  by  the  court,  to   require  the 

attendance  of  all  such  jiersons  as  it  thinks  tit  to  call 
lieforc  it  and  examine  for  the  saiil  purpose,  and  for 
that   puipose  to  require   answers   or   returns  to  such 
inquiries  as  it  thinks  (if  to  make  ; 
(r)  Power  to  recpiirc  the  priwluct ion  of  all  books,  papers,  and 
drM-uments  which   it   considers  im|)orf ant  for  the  said 
pur|K>se  ; 
(d)  Power   to   administer   an    oath  and   rcfpiirc  any  person 
examined  to  make  and  sipn  a  declaration  of  the  truth 
of  the  statements  made  by  him  in  his  examination  : 
(4.)  PcrsonsattciKlinpas  witiu's.ses  Ix'foie  the  court  shall  l;«'allowe<l  such 
ex|>cns<'sas  woidd  iK-allnwcNl  to  witnesses  at  fend  inp  before  a  court 
of  record  :  and  in  c.isc  of  dis|iufe  as  to  the  amo\iiii  to  be  allowed, 
the  same  shall  Ix;  referred  by  the  court  to  a  master  of  one  of  His 
Majesty's  superior  courts,  who  on  request,  sipncd  by  the  court, 
shall  ascertain  and  certify  the  proper  amount  of  the  expenses  : 
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(5.)  The  court  holding:  an  investigation  under  this  section  shall  make 
a  report  to  the  Secretary  of  State,  statin.LC  tlie  causes  of  the 
accident  and  its  circumstances,  and  adding  any  observations 
which  the  court  thiidcs  right  to  make  : 

(6.)  All  expenses  incurred  in  and  about  an  investigation  under  this 
section  (including  the  remuneration  of  any  ])erson  a|)pointed 
to  act  as  assessor)  shall  be  deemed  to  be  part  of  the  expenses  of 
the  Secretary  of  State  in  the  execution  of  this  Act  : 

(7.)  Any  person  who  without  reasonable  excuse  (|)roof  whereof  shall 
lie  on  him)  either  fails,  after  having  had  the  expenses  (if  any) 
to  which  he  is  entitled  tendered  to  him,  to  comply  with  any 
summons  or  reiiuisition  of  a  court  holding  an  investigation 
under  this  section,  or  i)revents  or  impedes  the  court  in  the 
execution  of  its  duty,  shall  for  every  such  offence  be  liable  to 
a  fine  not  exceeding  ten  pounds,  and  in  the  case  of  a  failure  to 
comply  with  a  requisition  for  making  any  return  or  producing 
any  document  shall  be  liable  to  a  tine  not  exceeding  ten  pounds 
for  every  day  that  such  failure  continues. 

The  Secretary  of  State  may  cause  any  special  report  of  an  inspector  or 
any  report  of  a  court  under  this  Part  of  this  Act  to  be  made  public  at 
such  time  and  in  such  manner  as  he  may  think  fit. 


PART  II. — Employment. 
(i.)  Iliii/tw  and  Ilolhlaijs. 

23.  A  woman,  young  person,  or  child  shall  not  be  employed  (/)  in  a 
factory  or  workshop  except  during  the  period  of  employment  herein-after 
mentioned. 

24.  With  respect  to  the  employment  of  women  and  young  persons  in 
a  textile  factory,  the  following  regulations  shall  be  observed  : 

(1.)  The  period  of  employment,  except  on  Saturday,  shall  either  begin 
at  six  o'clock  in  the  morning  and  end  at  six  o'clock  in  the 
evening,  or  begin  at  seven  o'clock  in  the  morning  and  end  at 
seven  o'clock  in  the  evening  ; 

(2.)  The  period  of  employment  on  Saturday  shall  begin  either  at  six 
o'clock  or  at  seven  o'clock  in  the  morning  ; 

(3.)  Where  the  period  of  emjiloj-ment  on  Saturday  begins  at  six 
o'clock  in  the  morning,  that  period — 

(a)  If  not  less  than  one  hour  is  allowed  for  meals,  shall  entl 

at  noon  as  i-egards  employment  in  any  manufacturing 
process,  and  at  half-past  twelve  o'clock  in  the  afternoon 
as  regards  employment  for  anj'  purpose  whatever ;  and 

(b)  If  less  than  one  hour  is  allowed  for  meals,  shall  end  at 

half-past   eleven   o'clock   in    the   forenoon  as  regards 

employment    in   any   manufacturing   process,   and   at 

noon  as  regards  employment  for  any  purpose  whatever  : 

(4.)  Where  the  period  of  employment  on  Saturday  begins  at  seven 

o'clock  in  the  morning,  that  period  shall  end  at  half-past  twelve 

o'clock  in  the  afternoon  as  regards  any  manufacturing  process, 

and  at  one  o'clock  in  the  afternoon  as  regards  employment  for 

any  purpose  whatever  ; 

(5.)  There   shall   be   allowed   for   meals   during   the   said   period   of 

employment  in  the  factory — 

(a)  on  eveiy  day  except  Saturday  not  less  than  two  hours,  of 

which  one  hour  at  the  least,  either  at  the  same  time  or 
at  different  times,  shall  be  before  three  o'clock  in  the 
afternoon  ; 

(b)  on  Saturday  not  less  than  half  an  hour  ; 
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(•;.)  A  woman  or  youiij;  poixin  slinll  not  Ix*  oniployotl  continuously  for 

more  tlian  four  lioui-s  and  a  lialf,  witliout  any  intorval  of  at 

lonst  half  an  liour  for  a  nu>al. 
Hours  of  25.  Witli  ros|K'cl    to  the  einploynu-nt   of  chiKhcn  in  a  textile  factory 

employment         the  foUowinu  regulations  shall  Ikj  observed  : — 

iu  textile  (.!•)  t'hiMren  >liall   not    U'  employed  except  on  the  system  either  of 

faett>rics —  eniploynient  in  morning  and  afternoon  sets,  or  of  employment 

children.  on  alternate  days  oidy. 

(2.)  The  i>eriod  of  employment  for  a  child  in  a   morning  set  shall, 

excei)t  on  Saturday,  U'ljin  at  the  same  hour  as  if  the  child  were 

n  youni;  pei-son,  and  end  cither — 

(a)  nt  one  o'clock  in  the  afternoon  ;  or 

(b)  if  the  dinner   time   lx»<rins   before  one   o'clock,   at    the 

iH'^rininii!.'  of  dinner  tinu- ;  or 
(c")  if  thedinner  tinu'does  not  bei,'in  l)efore  twoo'clock.at  noon. 
(S.)  Tlic  jicritnl  of  employment  for  a  child  in  an  afternoon  set  shall, 
except  on  Saturday,  hcfjin  either — 

(a)  at  one  o'clock  in  the  afternoon  :  or 

(b)  at  any  later  hour  at  which  the  dinner  time  terminates  ;  or 

(c)  if  the  dinner  hour  does  not  bejjin  before  two  o'clock,  and 

the  morning  set  ends  at  noon,  at  noon  ; 
and  shall  eiul  at  the  same  hour  as  if  the  child  were  a  young 
pei-son. 
(4.)  The  period  of  employment  for  any  child  on  Saturday  shall  begin 

and  end  at  the  same  hour  as  if  the  child  were  a  young  person. 
(•">.)  A  child  shall  not  be  cmploj-e*!  in  two  successive  periods  of  seven 
days  in  the  moniing  set.  nor  in  two  successive  |)erio<ls  of  seven 
days  in  an  afternoon  set,  and  a  cliild  shall  not  be  employe<l  on 
two  successive  Saturdays,  nor  on  Saturday  in  any  week  if  on 
any  other  day  in  the  same  week  his  periotl  of  employment  has 
exceeded  five  hours  and  a  half, 
(t'l,  I  AVhcn  a  child  is  cmpk)yed  on  the  alternate  ilay  system  the  period 
i>f  em|)ltiyment  for  such  cliiM  and  the  time  allowed  for  meals 
-liall  be  the  same  as  if  tlie  child  were  a  young  person,  but  the 
child  >hall  not  be  employed  on  two  successivi;  days,  and  shall  not 
Ik- employed  on  thesiime  day  of  the  week  in  two  successive  weeks. 
{1.)  A  child  shall  not  on  eil her  >yst<Mn  be  employe<l  continuously  for 
mow  tlian  four  hours  iind  a  iialf  without  an  interval  of  at  least 
half  an  hnnr  for  a  meal. 
Hours  of  26.  With  nspect  to  the  employment  of  women  and  young  persons  in  a 

employnunt         non-textile  factory,  and  a  workshop,  the  following  regulatitms  shall  be 
in  non-t<'Xtile      obscrve<l : — 

factories  and  (1.)  The  perio<l  of  employment,  except  on  Saturday,  shall  (save  as  is  in 

wc(rk«hop> —  this  Act  specially  excepted)  either  In-gin  at  six  o'clock  in  the 

voung  monniig  and  eml  at  six  o'clock  in  the  evening,  or  begin  at  seven 

pemonsnnd  o'chx-k  in  the  morning  and  end  at  .seven  o'clock  in  the  evening, 

women.  or  Ix-vrin  nt  eight  o'clock  in  the  morning  and  end  at  eight  in  the 

eveinng. 
(2.)  The  periiKJ  of  employment  on  Saturday  shall  (save  as  is  in  this  Act 
specially  excepte<l)  begin  at  six  o'clock  in  the  morning  and  ei|4 
at  two  o'clock  in  tlic  afternoon,  or  l>egin  at  seven  o'clock  in  llie 
mornini.' anil  end  at  three  o'clock  in  the  afternoon,  or  begin  at 
eight  o'cUn-k  in  the  morning  and  end  at  four  o'clock  in  the 
aft«rnrM>n. 
(3.)  There  shall  l»e  allowed  for  meals  during  the  said  periwl  of  employ- 
ment in  the  factory  or  workshop — 

(a)  on  every  «lay  except  Saturday  not  less  than  one  hour  and 

a  half,  of  which  one  hour  at  the  lca.st.  cither  at  the 
same  time  or  at  ilitTerent  times,  shall  b<;  before  three 
o'clfK'k  in  the  aflern<Hin  ;  .ind 

(b)  on  Saturday  not  less  than  half  an  hour. 
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(1.)  A  woman  or  a  youiit;'  person  in  a  non-textile  factory  and  a  younfr 
[lerson  in  a  worksliop  shall  not  be  eni|)loye(l  continuouHly  for 
more  tlian  five  hours  without  an  interval  of  at  least  half  an  hour 
for  a  meal. 

27.  With  res[)ect  to  the  employment  of  chiklren  in  a  non-textile  factory 
and  a  workshop,  the  followin,!,'  rej,'uhitions  shall  be  observed  : — 

(1.)  Chiklren  shall  not  be  empkiyed  except  either  on  the  system  of 
employment  in  moi-ning  and  afternoon  sets,  or  (in  a  factory  or 
worksliop  in  which  not  less  than  two  hours  are  allowed  for  meals 
on  every  day  except  Saturday)  on  the  system  of  employment  on 
alternate  days  only. 

(2.)  The  period  of  employment  for  a  child  in  the  morning  set  on  every 
day,  including  Saturday,  shall  begin  at  six  or  seven  or  eight 
o'clock  in  the  tnorning  and  end  either — 

(a)  at  one  o'clock  in  the  afternoon  ;  or 

(b)  if  the   dinner   time   begins   before   one   o'clock,  at   the 

beginning  of  dinner  time  ;  or 

(c)  if  the  dinner  time  does  not  begin  before  two  o'clock,  at 

noon. 
(8.)  The  period  of  emjtloyment  for  a  child  in  an  afternoon  set  on  every 
day,  including  Saturday,  shall  begin  either — 

(a)  at  one  o'clock  in  the  afternoon  ;  or 

(b)  at  any  hour  later  than  half-past  twelve  at  which   the 

dinner  time  terminates  :  or 

(c)  if  the  dinner  time  does  not  begin  before  two  o'clock  and 

the  morning  set  entls  at  noon,  at  noon  ; 
and  shall  end  on  Saturday  at  two  o'clock  in  the  afternoon,  and 
on  any  other  day  at  six  or  seven  or  eight  o'clock  in  the  evening, 
according  as  the  period  of  employment  for  children  in  the 
morning  set  began  at  six  or  seven  or  eight  o'clock  in  the 
morning. 

(4.)  A  child  shall  not  be  emploj'ed  in  two  successive  periods  of  seven 
daj's  in  a  morning  set,  nor  in  two  successive  jteriods  of  seven 
days  in  an  afternoon  set,  and  a  child  shall  not  be  employed  on 
Saturday  in  au^'  week  in  the  same  set  in  which  he  has  been 
employed  on  any  other  day  of  the  same  week. 

(5.)  When  a  child  is  employed  on  the  alternate  day  system — 

(a)  The  period  of  employment  for  such  a  child  shall,  except 

on  Saturday,  cither  begin  at  six  o'clock  in  the  morning 
and  end  at  six  o'clock  in  the  evening,  or  begin  at  seven 
o'clock  in  the  morning  and  end  at  seven  o'clock  in  the 
evening,  or  begin  at  eight  o'clock  in  the  morning  and 
end  at  eight  o'clock  in  the  evening  ; 

(b)  The  period  of  employment  for  such  child  shall  on  Saturday 

begin  at  six  or  seven  o'clock  in  the  morning,  and  end  at 
two  o'clock  in  the  afternoon,  or  begin  at  eight  o'clock 
in  the  morning,  and  end  at  four  o'clock  in  the  afternoon  ; 

(c)  There  shall  be  allowed  to  such  child  for  meals  during  the 

saiil  period  of  employment  not  less,  on  any  day  except 
Saturday,  than  two  hours,  and  on  Saturday  than  half 
an  hour  ;  but 

(d)  The  child  shall  not  be  employed  in  any  manner  on  two 

successive  days,  and  shall  not  be  employed  on  the  same 

day  of  the  week  in  two  successive  weeks. 

(6.)  A  child  shall  not  on  either  system  be  employed  continuously  for 

more  than  five  hours  without  an  interval  of  at  least  half  an  hour 

for  a  meal. 

28.  In  print  works  and  bleaching   and  dyeing  works  the  period   of 

employment  for  a  woman,  young  person,  and  child,  and  the  times  allowcfl 

for  meals,  shall  be  the  same  as  if  the  works  were  a  textile  factory,  and 

the  regulations  of  this  Act  with  respect  to  the  employment  of  women, 

M.S.  47 
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young  |)ors<>ns.  and  cliildrcii  in  a  textile  fac-tory  shnll  apjdy  nccordintrly, 
«s  if  print  works  and  hlcaeliinj;  and  dyeinvr  works  weri'  textile  factories  ; 
save  that  notliini:  in  thin  se<-tion  shall  i^revent  the  eontinnous  eniploy- 
luent  of  a  woiniin,  yonnjr  peivon.  or  child  in  the  works  for  five  hours 
without  an  interval  of  half  an  hour  for  a  meal. 

29. — (I.)  In  a  workshop  which  is  conductt'd  on  the  system  of  not 
cinployini;  therein  eitlii-r  children  or  youiiir  |)ei-sons,  and  the  occupier  of 
wliich  has  s«'rved  on  an  inspector  notice  of  his  intention  to  conduct  his 
workshop  on  that  system — 

(a)  The  pcriixl  of  employment  for  a  woman  shall,  except  on  Saturday, 

Ik'  a  specitictl  perio<l  of  twelve  hours  taken  between  six  o'clock 
in  the  niortiinj;  and  ten  o'<dock  in  the  eveninp,  ami  shall  on 
Saturday  l>c  a  specified  period  of  eij:ht  hours,  taken  l>ctwcen 
sixo'cltK'k  in  the  morninp  and  four  o'clock  in  the  afternoon  ;  and 

(b)  There  shall  l)c  allowi'd  to  a  woman  for  meals  and  absence  from 

work  during  the  peritxl  of  employment,  a  specifieil  j)criod  not 
U-ss.  except  <in  Saturday,  than  one  hour  and  a  half,  and  on 
Saturday  than  half  an  h(Mir. 

(2")  Where  theiMMupier  of  a  worksliop  hasscrvcd  on  an  inspector  notice 
of  his  intention  to  conduct  that  workshoj)  on  the  system  of  not  employ- 
ing children  or  young  persons  tiierein,  the  workshop  shall  lie  deciuwl  to 
Ih.'  conducted  on  that  system  until  the  occupier  changes  it.  and  no  change 
shall  1)0  made  until  the  occupier  has  served  on  the  inspector  notice  of  his 
intention  to  change  the  system,  and  tnitil  the  chatigc  a  child  or  young 
peivon  emi>lciyed  in  the  workshop  shall  be  deemed  to  be  employed  con- 
tniry  to  the  provisiims  of  this  Act.  A  change  in  the  system  shall  not  Ik? 
made  oftener  than  once  a  (piartcr,  unless  for  special  cause  allowcil  in 
writinf:  by  an  insjiecfor. 

30.  In  a  non-textile  factory  or  workshoj)  where  a  woman  or  young 
I>crson  has  not  been  ai-tually  employed  for  more  than  eight  hours  on  any 
day  in  a  week,  and  notice  of  such  non-cmidoyment  has  l)cen  attixed  in  the 
factory  or  work>*hop  and  scrve<l  on  the  inspector,  the  jicrifid  of  employ- 
ment on  Saturday  in  that  week  for  that  woman  or  young  person  may  be 
from  six  o'clock  in  the  morning  to  four  o'clock  in  the  aflerncM)n,  with  an 
interval  of  not  less  than  two  iiours  for  meals. 

31. —  (I.)  A  child  must  not.  except  during  the  period  of  cmjiloymcnt, 
W  employe<l  in  the  business  of  a  factory  or  worksliop|outside  the  factory  or 
workshop  on  any  day  during  which  the  child  is  employe<l  in  the  factory 
or  workshop. 

(2.)  A  wdman  or  young  person  must  not,  except  <luring  the  period  of 
employment.  U- employed  in  the  business  of  a  factory  or  workshop  outside 
the  factory  or  woikvliop  on  any  day  durini,'  wliicli  the  woman  or  young 
person  is  employed  in  tlic  factory  or  workshop  both  before  and  after  the 
dinner  hour. 

(:<.)  For  the  pnr|K>ses  of  this  section  a  woman,  young  person,  or  child  to 
or  for  whom  nny  work  is  giv«'n  out.  or  who  is  allowc<l  to  take  out  any 
woik  to  l)C'  done  by  him  or  her  outside  a  factoty  or  workshop,  shall  be 
«leeme<l  to  \h-  om]iloyed  outside  the  factory  or  workshop  on  the  day  on 
which  the  Work  in  so  j.'iven  or  taken  out. 

(4.)  If  a  woman  or  young  jicraon  is  employeil  by  the  occupier  of  a 
factory  or  wiukshopon  the  same  day.  Initli  in  the  factory  or  workshop, 
and  in  a  shop,  then — 

(a)  the  whole  time  during  which    that   woman  or   young    person    is 

cmploye«l  vhall  not  excci**!  the  numlK-rof  hours  permitted  by  this 
Act  for  lier  or  his  employment  in  the  factory  or  workshop  on 
that  day  ;  ami 

(b)  if  the  woman   or  younjr  pcrs^m   is  employed  in  the  shop,  exce])t 

during  the  jieri<«l  of  em|>loyment  lixcd  by  the  occupier,  and 
speeified  in  a  notice  afhxed  in  the  factory  or  workshoj)  in 
jiursuanceof  this  Act.  the occujiier shall  maketiic  jircsf-rilxd  entry 
in  the  general  register  with  regard  to  her  or  his  employment. 
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(^o.)  Tliis  Act  sliall  ."ipply  ^*<  if  ''i".v  woman,  yoiiii^  person,  or  child 
eniploj'od  in  contiayention  of  tliis  section  were  employed  in  a,  ifactory  or 
worksliop  contrary  to  the  provisions  of  this  Act. 

32. — (I.)  The  occupier  of  every  factory  and  workshop  may  fix  within 
the  limits  allowed  1)y  tliis  Act;  and  shall,  subject  to  any  special  exceptions 
made  by  or  in  pnisuance  of  this  Act,  specify  in  a  notice  which  must  be 
affixed  in  the  factory  or  workshop — 

(a")  The  period  of  employment  ; 

(b)  The  times  allowed  for  meals  ;  and 

(c)  Whether  the  cliildrcii  are  employed  on  the  system  of  morning  and 

afternoon  sets  or  of  alternate  days. 

(2.)  In  a  factoi-y  or  woi-kshop  wliere  such  a  notice  is  required  to  be 
affixed,  tlie  period  of  employment,  tlie  times  allowetl  for  meals,  and  the 
system  of  employment  for  all  the  cliildren  in  the  factory  or  worksliop, 
shall  be  those  for  the  time  being  specitied  in  the  notice. 

(:■}.)  A  change  in  the  said  period  or  times  or  system  shall  not  be  made 
until  the  occupier  has  served  on  an  inspector,  and  affixed  in  the  factory 
or  workshop,  notice  of  his  intention  to  make  the  change,  and  shall  not  be 
made  oftener  than  once  a  quarter,  unless  for  special  cause  allowed  in 
writing  by  an  inspector. 

(4.)  Where  an  inspector,  by  notice  in  writing,  names  a  public  clock,  or 
some  other  clock  open  to  public  view,  for  the  purpose  of  regulating  the 
period  of  employment  in  a  factory  or  workshop,  the  period  of  employ- 
ment and  the  times  allowed  for  meals  in  that  factory  or  workshop  shall 
be  regulated  by  that  clock. 

33.  W^ith  respect  to  meals  the  following  regidations  shall  (save  as  is  in 
this  Act  specially  excepted) be  observed  in  a  factory  and  workshop  (J)  : — 

(1.)  All  women,  young  persons,  and  children  employed  therein  shall 
have  the  times  allowed  for  meals  at  the  same  hour  of  the  day  ; 
and 

(2.)  A  woman,  young  person,  or  child  shall  not  during  any  part  of  the 
times  allowed  for  meals  in  the  factory  or  workshop,  be  employed 
in  the  factory  or  the  workshop,  or  be  allowed  to  remain  in  a  room 
in  which  a  manufacturing  process  or  handicraft  is  then  being 
carried  on. 

34.  A  woman,  young  person,  or  child  shall  not  (save  as  is  in  this  Act 
specially  excepted)  be  emj)loyed  on  Sunday  in  a  factory  or  workshop. 

35. — (1.)  Subject  to  an}-  special  exceptions  made  by  or  in  pursuance 
of  this  Act,  the  occupier  of  a  factory  or  workshop  shall  allow  in  each 
3'ear  to  every  woman,  young  person,  and  child  employed  in  the  factory  or 
workshop  the  following  holidays  : — 

In  England  there  shall  be  allowed  as  whole  holidays — 

Christmas  Day,  Good  Friflay.  and  every  Bank  holiday,  unless,  in  lieu 
of  any  of  those  days,  another  whole  holiday  or  two  half  holidays, 
fixed  by  the  occupier,  be  allowed. 
In  Scotland  there  shall  be  allowed — 

(a)  In  burghs  or  police  burghs,  as  whole  holidays,  the  two  days  set 

apart  by  the  Church  of  Scotland  for  the  observance  of  the 
Sacramental  Fast  in  the  parish,  or.  if  those  fast  days  have  been 
abolished  or  discontinued,  two  days,  not  less  than  three 
months  apart,  to  be  fixed  by  the  town  council ;  elsewhere,  two 
whole  holidaj's,  not  less  than  three  months  apart,  fixed  by  the 
occupier ; 

(b)  Eight  half  holidays  fixed  by  the  occupier,  but  a  whole  holiday, 

fixed  by  the  occupier,  may  be  allowed  in  lieu  of  any  two  half 
holidavs. 
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(_/)  See  sections  137  and  138  as  to  tines  for  breach  of  this  section,  and 
sect.  152  for  the  meaning  of  "employment."  See  also  Prior  v.  Slaith- 
u-aife  Spinnuig  Co.,  (1898)  1  Q.  B.  881,  a  decision  on  the  corresponding 
provisions  of  the  Factory  and  Workshop  Act,  1878. 

47—2 
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1    I'.i.u. 


V.  '1-1. 


In  Irelaiul  fhcix*  slmll  Uo  allowol — 

(a)  Chnstnias  Day  : 

(b)  Any  two  of  thi'  following;  days,  tixotl  l»y  tlie  occupier,  namely, 

tlic  sevfiitwntli  of  Marcli  (wlion  it  does  not  fall  on  a  Sunday). 
Ciood  Kriilay.  Kaster  Monday,  and  Kaster  Tuestiay  : 

(c)  Six  half  holidays,  tixed  hy  tiie  oi'cupier.  but  a  wliole  holiday. 

fixed  by  the  oceupier,  nuiy  be  allowed  in  lieu  of  any  two  half 
liolidays. 

(■J.)  At  least  half  of  the  sjiid  whole  holidays  or  iialf  holidays  shall  Ix' 
allowed  l»etween  the  fifteenth  day  of  March  and  the  fit^it  day  of  October 
in  every  year. 

(:i.)  A  notice  of  every  whole  holiday  or  half  holiday  must  be  afiixcd  in 
the  factory  or  worksliop  during'  the  first  week  in  January,  and  a  copy 
thereof  nnist  on  the  same  day  i>e  forwarded  to  the  ins|tector  for  the 
district,  and  unites  the  notice  lias  been  so  affixed  and  sent  cessation  from 
work  shall  not  be  deemetl  to  Ik;  a  whole  holiday  or  a  half  holiday  : 

rrovidcti  that  — 

(a)  this  sub->ection  does  not  apply  in  the  ca.sc  of  a  wiiole  holiday  in 

a  factory  or  workshop  in  Enjrland  or  Wales  if  the  whole 
holiday  is  (.'hristmas  Day  or  (Joo<l  Friday  or  a  Hank  holiday  ; 

(b)  any  such  notice  may  lx>  chanffcd  by  a  suljse<iuent  notice  aftixe<l 

and  sent  in   like  manner  not  less  than  fourteen  days  Ix-forc 
the  holiday  or  half  iioliilay  to  which  it  applies. 
(4.)  A   half  holiday  siiall  comprise  at  least  one  luilf  of  the  period  of 
employment   for  women   and   young   persons  on   some  day  other  tlian 
Saturday,  or  a  day  suV<stitutcd  for  Saturday. 
(.").)  A  woman,  young  person,  or  child  who — 

(a)  on  a  whole  holiday  fixed  by  or  in  pui-suancc  of  this  section  for  a 

factory  or  workshop  is  employed  in  the  factory  or  workshop  : 
or 

(b)  on  a  half  holiilay  fixed  in  pursuance  of  this  section  for  a  factory 

or  workshop  is  employed  in  the  factory  or  workshoj)  during 
the  portion  of  the  period  of  employment  assigned  for  that  half 
holiday : 

shall  1h'  fleemed  lo  be  etnployed  contrary  to  the  provisions  of  this  Act. 
(t;.)  If  ill  a  factory  or  workshop  such  wliole  iioli<lays  or  half  holidays 

a>  are  re<piired  by  this  section  arc  not  fixe<l  in  conformity  therewith,  tiie 

occujiier  of  the  factory  or  workshop  shall  l>c  liable  to  a  fine  not  exceeding 

five  pounds. 
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(ii.)  Sjirvial  Jij'rrjitioii*  im  to  J/tnn'n  atitl  l/oliittii/n. 

36.  Where  it  is  prove<i  to  the  satisfaction  of  a  Secretary  of  State  tiiat 
the  customs  or  exigencies  of  the  tijuie  (•arrie«l  on  in  any  ehvss  of  non- 
textile  factories  or  workshops,  or  part.s  thereof,  eitlier  gcnendly  or  when 
situate  in  any  particular  locality.  rc(iuire  that  thi;  special  exception  hcri- 
aftcr  in  litis  s4-ctioii  mentioned  should  be  granted,  and  that  the  grant  can 
be  made  without  injury  to  the  health  of  the  women,  young  persons,  and 
children.  afTected  tiieicljy.  hi-  may.  by  Special  Order,  grant  to  that  cla.s,s 
of  factorit-s  or  workshops,  or  piirls  thereof,  a  special  exception  tliat   the 

1)criiKl  of  employment  for  women  and  young  pei-sons  therein,  if  so  fixed 
>y  the  (K'cupier  and  spe<'ified  in  the  notice,  may  on  any  day  cxccjit 
Saturday  l»cgin  nt  nine  o'clock  in  the  morning  !ind  end  at  nine  o'clock  in 
the  evening,  and  in  that  cise  the  |)rritMl  of  employment  fi^r  a  child  in  a 
morning  srt  shall  Ix'gin  at  nine  o'clock  in  the  morning,  and  the  pcriiMl  of 
employment  for  a  child  in  an  afternoon  set  shall  end  at  eight  o'clock  in 
the  evening. 

87. — (1.)  In  the  part  of  n  textile  factory  in  which  a  machine  for  the 
manufacture  of  lace  is  moved  by  steam,  water,  or  other  mechanical 
|x>wer,  the  |KTio«l  of  employment  for  any  male  young  person  i»lK>ve  tlur 
■gc  of  sixteen  yearn  may  be  Ijctwceii  four  o'clock  in  the  morning  and  ten 
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o'clock  ill  the  evening,  if  he  is  employed  in  accoiilaiicc  with  the  fi)llowing 
oonditinns  ;  namely  : — 

(a)  Where  he  is  emploj'ed  on  any  day  before  tlie  beginning  or  after  the 

end  of  the  (irdinary  period  of  employment,  there  must  be 
allowed  him  for  meals  and  absence  from  work  between  the 
above-mentioned  hours  of  four  in  tlie  morning  and  ten  in  the 
evening  not  less  than  nine  hours  ;  and 

(b)  Where  he  is  em})loyed  on  any  day  before  tlie  beginning  of  the 

ordinary  period  of  employment,  he  must  not  be  employed  on  the 
same  day  after  tlie  end  of  that  jieriod  :  and 

(c)  Wiiere  he  is  employed  on  any  day  after  the  end  of  the  ordinary 

period  of  employment,  he  must  not  be  employed  next  morning 
before  the  beginning  of  the  ordinary'  period  of  emidoyment. 

(2.)  For  the  purpose  of  this  exception  the  ordinary  period  of  employ- 
ment means  the  period  of  emplojnnent  for  women  or  j'oung  persons  under 
the  age  of  sixteen  years  in  the  factory,  or,  if  none  are  employed,  means 
such  period  as  can  under  tliis  Act  be  fixed  for  the  emploj-ment  of  women 
and  young  persons  under  the  age  of  sixteen  years  in  the  factory,  and 
notice  of  such  period  shall  be  atlixed  in  the  factory. 

38. — (1.)  In  the  part  of  a  bakehouse  in  which  the  process  of  baking 
bread  is  carried  on,  the  period  of  employment  for  any  male  young  person 
above  the  age  of  sixteen  years  maj--  be  between  five  o'clock  in  the  morning 
and  nine  o'clock  in  the  evening,  if  he  is  emploj'ed  in  accordance  with  the 
following  conditions  ;  namely  : — 

(a)  Wliere  he  is  employed  on  any  day  before  the  beginning  or  after  the 

end  of  the  ordinary  period  of  employment,  there  must  be  allowed 
him  for  meals  and  absence  from  work  between  the  above- 
mentioned  hours  of  five  in  the  morning  and  nine  in  the  evening 
not  less  than  seven  hours  ;  and 

(b)  Where  he  is  employed   on  any  day  before  the  beginning  of  the 

ordinary  period  of  emploj'ment.  he  must  not  be  employed  on  the 
same  day  after  the  end  of  that  period  ;  and 

(c)  Where  he  is  employed  on  any  day  after  the  end  of  the  ordinary 

jieriod  of  employment,  he  must  not  be  employed  next  morning 
iDefore  the  beginning  of  the  ordinary  period  of  employment. 

(2.)  For  the  purposes  of  this  exception  the  ordinary  period  of  employ- 
ment means  the  period  of  employment  for  women  or  young  persons  under 
the  age  of  sixteen  years  in  the  bakehouse,  or,  if  none  are  employed, 
means  such  period  as  can  under  this  Act  be  fixed  for  the  employment  of 
women  and  young  persons  under  the  age  of  sixteen  years  in  the  bake- 
house, and  notice  of  that  period  shall  be  affixed  in  the  bakehouse. 

39. — (1.)  In  any  of  the  textile  factories  to  which  this  exception  applies, 
a  woman,  young  person,  or  child  may.  between  the  first  day  of  November 
and  the  last  day  of  March  next  following,  be  employed  continuously  for 
five  hours  without  an  interval  for  a  meal ;  provided  that. — 

(a)  the  V)eriod  of  employment  fixed  by  the  occupier  and  specified  in  the 

notice  begins  at  seven  o'clock  in  the  morning :  and 

(b)  the  whole  time  between  that  hour  and  eight  o'clock  is  allowed  for 

meals. 
(2.)  This  exception  applies  to  textile  factories  solely  used  for 

(a)  the  making  of  elastic  web  ;  or 

(b)  the  making  of  ribbon  ;  or 

(c)  the  making  of  trimming. 

(8.)  \Vhere  it  is  provetl  to  the  satisfaction  of  the  Secretary  of  State 
that  in  anj^  class  of  textile  factories,  either  generally  or  when  situate  in 
any  jiarticular  locality,  tlie  customary  habits  of  the  persons  employed 
therein  require  the  extension  thereto  of  this  exception,  and  that  the 
manufacturing  process  carried  on  therein  is  of  a  healthy  character,  and 
the  extension  can  be  mafle  without  injury  to  the  health  of  the  women, 
3'oung  persons,  and  children,  affected  thereby-,  he  may.  by  Special  Order, 
extend  this  exception  accordingly.     The  limitation  of  this  exception  to 
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the  pcriixl  K-tween  llic  liist  tlay  i>f  Novoiiihi  r  ami  the  following  liist  i\ny 
of  March  shall  not,  if  the  Seeretary  of  State  l»y  Special  Order  !<o  directs, 
ajiply  to  hosiery  factories. 

40. — (1.)  The  provisions  of  this  Act  which  rcciuire  tiiat  all  tlic  women, 
youm;  pel-sons,  and  ciiildreii  i-mployed  in  a  factory  or   worksiiop  must 
have  t lie  times  alloweil  for  meals  at  the  same  hour  of  the  day  shall  not 
apply  to  tiic  followint;  factories,  namely  : — 
(i)  Hlast  furnaces,  or 
(ii)  Iron  mills,  or 
(iii)   Taper  mills,  or 
(iv)  tihuss  works,  or 
(v)  Letter-press  printing  works. 

('2.)  The  provisions  of  this  Act  which  ie(|uiro  that  a  woman,  young 
person,  or  child  siiall  not  during  the  times  allowed  for  meals  he  cmploye<l 
or  Ih'  allowetl  to  remain  in  a  nnun  in  which  a  manufacturing  process  or 
handicmft  is  being  carried  on  shall  not  ai)ply  to  the  following  factories, 
namely  : — 

(i)  Iron  mills,  or 
(ii)  Paper  mills,  or 

(iii)  tilass  works  (except  any  part  in  which  the  materials  are  mixed, 
ami,  in  the  ctisc  of  trlass  works  where  tliiil  glass  is  made,  any 
part    in  which  the  work  of    grinding,  cutting,  or  polishing  is 
carried  on),  or 
(iv)  Letter-press  printing  works. 

(;<.)  In  that  part  of  any  print  works  or  bk-aching  and  dyeing  works  in 
which  the  jtroce.ss  of  dyeing  or  open-air  bleachini:  is  carrieil  on — 

(i)  A  male  young  person  may  have  the  times  allowed  him  for  meals  at 
different  hours  of  the  day  from  other  young  persons  and  women 
and  children  employed  in  the  factory  ; 
(ii)  .\  male  young  person  may  during  the  times  allowe<l  for  meals  to 
any  other  young  person  or  to  any  woman  or  child  be  employe<l 
or  be  alloweil  to  remain  in  a  room  in  which  a  manufacturing 
liroc-ess  is  carrie<l  on  ;  and 
(iii)   During'  the  times  allowed  for  meals  to  a  male  young  person  any 
other  young  person  or  any  woman  or  child  may  be  employed  in 
the   factory   oi'    be  allowed   to   remain   in  a    room    in    which    a 
m.-mufacturiii)^'  process  is  carried  on. 
(4.)   Wlieie  it    is  proved   to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  cliiss  of  factories  or  workshops  or  parts  thereof  it  is  neces-ary, 
by  reason  of  the  continuous  nature  of  the  process  or  of  special  circum- 
htances  affecting  that  cljis.s,  to  extend    thereto   Ijoth   or  either   of    the 
followinj;  exce|>fions,  namely  : — 

(a)  an  exception  |»irmittini.' the  women,  youni:  persons,  and  children 
(•mpl'iyed  in  the  factory  or  workshop  to  have  the  times  allowed 
for  meals  iit  ditfereiit  hours  of  the  day  ;  or 
(li)  an    exception    |ierniittin^'    women,  young  persons,   and   childii'n. 
ilurinj,'  the  times  allowed  for  meals  in  the  factory  or  workshop, 
to  l>e  employc<l  in  tlu-  factory  or  workshop  or  to  be  allowed  to 
remain  in  a  nnun  in  which  a  manufacturing  process  or  handicraft 
is  ljein>;  carried  on, 
and  that  the  extetisiuii  can  \h-  matle  without  injury  to  the  health  of  the 
w<mien,  youn>;  |K-rsons,  and  ihildren. affected  thereby,  he  may,  by  Special 
Onlcr,  extend  Inith  or  either  of  those  exceptions  accordin^dy. 

41, — (!.)  The  provisions  of  this  Act  as  to  periiMl  of  employment, 
times  for  meals,  and  holidays,  shall  not  apply  to  young  penwms  and 
women  enga;;eil — 

(a)  in  pr(»cesso.s  in  the  prcwrving  and  curing  of  (ish  which  must   be 

carrie<l  out   iinme<lintely  on   the  arriv.al  of  the  tishing  ljo:its  iit 
order  to  prevent  the  fish  fnim  bcini:  dcstroynl  or  spdiUvl  :  or 

(b)  in  the  process  of  cleaning;  iind  preparing  fruit  so  far  .as  is  mrcfssary 

to  jircvcnt  the  spniliiiL'  <>f  tin-  fnni   iiiMnnhately  on  its  arrival  at 
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a  factory  or  workshop  during  the  months  of  June,  July,  August, 

and  Sejiteniber,  but  this  exception  shall  be  subject  to  such  am- 

ditions  as  the  Secretary  of  State  may  by  Special  Order  prescribe. 

(2.)  Where  an  occu])ier  avails  himself  of    this  exception,  the  notice 

re([uired  to  be  served  and  attixed  by  an  occupier  of  a  factory  or  workshop 

availing  himself  of  any  special  exception,  need  not  specify  the  houi's  for 

the  beginning  and  end  of  the  [)eriod  of  employment,  or  the  times  to  be 

allowed  for  meals. 

42.  In  the  case  of  creameries  in  which  women  and  young  persons  are 
employed,  the  Secretary  of  State  may,  by  Special  Order,  vary  the 
beginning  and  end  of  the  daily  period  of  emi)loyment  of  those  women 
ami  young  persons,  and  the  times  alloweil  for  their  meals,  and  allow 
their  employment  for  not  more  than  three  hours  on  Sundays  and  holidays  : 
Provided  that  the  order  shall  not  permit  any  excess  over  either  the  daily  or 
the  weekly  maximum  number  of  hours  of  employment  allowed  by  this  Act. 

43.  Where  it  is  proved  to  the  satisfaction  of  the  Secretary'  of  State 
that  the  customs  or  exigencies  of  the  trade  carried  ou  in  any  class  of 
non-textile  factories  or  workshops,  either  generally  or  when  situate  in 
any  particular  locality,  require  some  other  day  in  the  week  to  be  substi- 
tuted for  Saturday  as  regards  the  hour  at  which  the  period  of  employment 
for  women,  young  persons,  and  children  is  required  by  this  Act  to  end  on 
Saturday,  he  may,  by  Special  Order,  grant  to  that  class  of  factories  or 
workshops  a  special  exception,  authorising  the  occupier  of  every  such 
factory  and  workshop  to  substitute  by  a  notice  affixed  in  his  factory  or 
workshop  some  other  day  for  Saturday,  and  in  that  case  this  Act  shall  apply 
in  the  factory  or  workshop  in  like  manner  as  if  the  substituted  day  were 
Saturday,  and  Saturday  were  an  ordinary  work  day.  In  the  case  of 
newspaper  printing  offices,  he  may  by  such  order  authorise  the  substitu- 
tion of  some  other  day  for  Saturday  in  respect  of  some  of  the  young 
persons  therein  employed, 

44.  In  the  process  of  Turkey  red  dyeing  the  period  of  employment  for 
women  and  young  persons  on  Saturday  may  extend  until  half-past  four 
o'clock  in  the  afternoon,  but  the  additional  number  of  hours  so  worked 
shall  be  computed  as  part  of  the  week's  limit  of  work,  which  must  in  no 
case  be  exceeded. 

45.  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of 
non-textile  factories  or  workshops,  either  generally  or  when  situate  in 
anj'  particular  locality,  reiiuire  that  the  special  exception  hereafter  in 
this  section  mentioned  should  be  granted,  he  may,  by  Special  Order, 
grant  to  that  class  of  factories  or  workshops  a  special  exception  autho- 
rising the  occupier  of  any  such  factory  or  workshop  to  allow  all  or  any 
of  the  annual  whole  holidays  or  half  holidays  on  different  days  to  any 
of  the  women,  young  persons,  and  chddren  employed  in  his  factory  or 
workshop,  or  to  any  sets  of  those  women,  young  persons  and  chiklren, 
and  not  on  the  same  days. 

46.  Where  it  is  proved  to  the  satisfaction  of  the  Secretarj-  of  State 
that  the  customs  or  exigencies  of  the  trade  carried  on  in  any  class  of 
factories  or  workshops,  or  parts  thereof,  either  generally  or  when  situate 
in  any  particular  locality,  require  that  that  trade  should  be  excepted 
from  the  operation  of  the  provisions  of  this  Act  relating  to  employment 
inside  and  outside  a  factory  or  workshop  on  the  same  day,  he  may,  by 
Special  Order,  grant  to  that  class  of  factories  or  workshops,  or  paits 
thereof,  such  special  exception  as  may  be  necessary. 

47.  Where  the  occupier  of  a  factory  or  workshop  is  a  person  of  the 
Jewish  religion — 

(1.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  until 
sunset,  he  may  employ  women  and  young  persons  on  Saturday 
from  after  sunset  until  nine  o'clock  in  the  evening  ;  or 

(2.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  both 
before  and  after  sunset,  he   may  employ  women   and   young 


Special 
exceptions  as 
to  creameries. 
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of  another 
day  for 
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Tl-l  1   Knw.  7.  I.  'I'l- 

pei-soiis  one  liour  t>ii  oviiy  otlur  day  in  the  week  (not  beinf? 
Sunilav).  in  adtlitimi  t.i  tlu"  Imiii-s  allowed  by  this  Act.  so  that 
sueli  hour  U- at  the  lH>j:inninir  or  em!  of  the  iieriiMJ  of  employ- 
ment. an<l  he  not  ia-foie  six  oeloek  in  the  morning  or  after  nine 
o'eliiek  in  tiie  eveiiin|if. 
Sunday  48.  Wheix"  the  tK-eupier  of  a  factory  or  workshop  is  a  person  of  tlic 

emnloynient         .lewisii  relijjion,  a  woman  or  youni,'  jiei-son  of  the  .lewisli  religion  may  be 
of  .Kws  in  rniploynl  nn  Sunday,  subject  to  the  foUuwinir  coiuliti»»ns  : — 

faetorv  or  (.1.)  The  faetory'or  workshop   must   be  closed  on  Sat  unlay  and  must 

«orks]iop  not  bv  open  for  irat!ie(/0  on  Sunday  ;  and 

t>t  Jewi.sh  (2.)  The  oeeupier  must  nnt  avail  himself  of  the  exception  authorising 

occupier.  the  employment    of    women    and   youn;,'  persons  on   Satunlay 

evening,  or  for  an  additional  hour  during  any  other  day  in  the 

week. 

Where  the  occupier  avails  himself  of  this  exception,  this  Act  shall 

apply  to  the  factory  ov  workshop  in  like  manner  as  if  in  the  provisions 

thereof    res|>eeting   Sunday    the   woid    Satiuday  were    substituted    for 

Sunday,  and  in   the  provisions  thereof  respecting  Saturday  the   word 

Sunday,  or.  if  the  iMcu|tier  so  specify  in  the  notice,  the  wonl  Friday  were 

substitutcil  fur  S;iiur<lay. 

(frrrtliiir. 
Overtime  49- — (l)  In  the  non-textile  factories  and  workshops  or  i)arts  thereof 

tniploviiiiiit  of  iiii'l  warehouses  to  which  this  exception  applies,  the  period  of  employ- 
women  for  ment  for  women  on  any  day  except  Saturday,  or  any  day  substituted  for 
ppss  of  work.  Satunlay,  may  be  between  six  o'clock  in  the  morning  JUid  eight  o'clock 
in  the  evening,  or  Ix'tween  seven  o'clock  in  the  morning  and  nine  o'clock 
in  the  evening,  or  between  eight  o'clnck  in  the  morning  and  ten  o'chx-k 
in  the  evening,  if  they  are  emi>loyed  in  acconlance  with  the  following 
conditions,  namely  : — 

(a)  There   must   be   alhnved    to  every  woman   for   meals  during  the 

pcrio<l  of  employment  not  less  than  two  iiours.  of  which  half  an 
hour  must  l>e  after  five  o'clock  in  the  evening  ;  and 

(b)  A  woman  must   not   be  so  employed  in  the  whole  for  more  than 

three  days  in  any  one  week  ;  and 

(c)  Overtime  employment  under  this  section  must  not  take  place  in  n 

factory  or  workshop  on  more  than  thirty  days  in  the  whole  in 

any  twelve  months,  and  in  recktuiing  that  jieriod  of  thirty  days. 

every  day  on  which  any  woman  has  l)een  cmployeil  overtime  is 

to  1h,'  taken  into  a<'eount. 

(2.)  This  exception  applies  to  the  non-tcxtilc  factories  ami  workshops 

and    parts    thereof   and   warehouses  spe«'ilie(l   in   the  Second    Schedule 

to  this  Art.  except   that  it  does  not  apply  to  a  wnrkshop  or  part  thereof 

which  is  condiicteil  on  the  systenj  of  not  employing  any  young  person  or 

child  therein. 

(.'1.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  i-la-ss  of  non-textile  fact«>riex  or  workshops  or  pjirts  thereof 
if  is  necessary,  iiy  reason  of  the  material  which  is  the  subject  of  the 
manufacturing  pnwess  or  handicraft  then'in  lieing  liable  to  be  spoiled 
by  the  weather,  or  by  rcison  of  press  of  work  arising  at  certain  recurring 
MUisoTiH  of  the  year,  or  by  reas«in  of  the  liability  of  the  btisincss  to  a 
sudden  j)rcss  of  onlerH  arising  fron>  unforeHcen  evcnl.s,  to  employ  women 
III  manner  authoristtl  by  this  exception,  an<l  that  such  employment  will 
not  injure  the  health  of  the  women  a(Tecte<l  thereby,  he  may,  by  Special 
Onier.  extend  this  exception  to  those  factories  or  workshops  or  parts 
then-of. 
Overtimn  60.— (1.)  In  the  factories  and  workshops  and  parts  thereof  to  which 

cmployniunt        i|,jm  exception  applies),  the  perin<l  of  employment  for  a  woman  may  on 

i»f  wi>m<n  on        . '. 

pfriohable  (A)  OoM^lein  v.  Vaiif/liaii.  (1897)  1  (i.  H.  549, 

nrticles. 
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any  day  except  Saturday,  or  any  day  substituted  for  Saturday,  be  between 
six  o'clock  in  the  morning  and  eight  o'clock  in  the  evening,  or  between 
seven  o'clock  in  the  morning  and  nine  o'clock  in  the  evening,  if  she 
is  employed  in  accordance  with  tlie  following  conditions,  namely  : — 

(a)  There  must  be  allowed  her  for  meals  not  less  than  two  hours, 

of  which  half  an  honr  must  be  after  tive  o'clock  in  the  evening  ; 
and 

(b)  She  must  not  be  so  employed  in  the  wliole  for  more  than  tliree 

daj'S  in  any  one  week  ;  and 

(c)  Overtime  employment  under  this  section  must  not  take  place  in  a 

factory  or  workshop  on  more  than  fifty  days  in  the  whole  in  any 
twelve  months  ;  and  in  reckoning  that  period  of  fifty  daj's, 
every  day  on  which  any  woman  has  been  employed  overtime 
is  to  be  taken  into  account. 
(2.)  This  exception  ajiplies  to  every  factory  and  workshop  or  part 
thereof  in  which  is  carried  on — 

(a)  the  process  of  making  preserves  from  fruit ;  or 

(b)  the  process  of  preserving  or  curing  fish  ;  or 

(c)  the  process  of  making  condensed  milk. 

(3.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  class  of  non-textile  factories  or  workshops  or  parts  thereof 
it  is  necessary',  by  reason  of  the  i)erishable  nature  of  the  articles  or 
materials  which  are  the  subject  of  the  manufacturing  process  or  handi- 
craft, to  emploj^  women  in  manner  authorised  by  this  exception,  and 
that  such  employment  will  not  injure  the  health  of  the  women  employed, 
he  may,  by  Special  Order,  extend  this  exception  to  those  factories  or 
workshops  or  jjarts  thereof. 

51. — (1.)  If  in  any  factory  or  workshop  or  part  thereof  to  which  this    Overtime 
exception  apiilies,  the  process  in  which  a  woman,  young  person,  or  child    emplojTnent 
is  employed,  is  in  an  incomplete  state  at  the  end  of  the  period  of  employ-    on  incom- 
ment  of  the  woman,  young  person,  or  child,  the  woman,  young  person,  or    plete  process, 
child   may  on  any  day  except    Saturday,   or  any  day  substituted  for 
Saturday,  be  employed  for  a  further  period  not  exceeding  thirty  minutes  : 

Provided  that  those  further  periods,  when  added  to  the  total  number 
of  hours  of  the  periods  of  employment  of  the  woman,  j'oung  person, 
or  child  in  that  week,  do  not  raise  that  total  above  the  number  otherwise 
allowed  under  this  Act. 

(2.)  This  exception  applies  to  the  factoiies  and  workshojis  following, 
namely  : — 

(a)  Bleaching  and  dyeing  works  ; 

(b)  Print  works  ; 

(c)  Iron  mills  in  which  male  young  persons  are  not  emploj'ed  during 

any  part  of  the  night  : 

(d)  Foundries  in  which  male  young  persons  are  not  employed  during 

any  part  of  the  night  ;  and 

(e)  Paper  mills  in  which  male  j'oung  persons  are  not  employed  during 

any  part  of  the  night. 

(8.)  Where  it  is  proved  to  the  sati.sfaction  of  the  Secretary  of  State 
that  in  any  class  of  non-textile  factories  or  workshops  or  parts  thereof 
the  time  for  the  completion  of  a  process  caimot  by  reason  of  the  nature 
thereof  be  accurately  fixetl.  and  that  the  extension  to  that  class  of 
factories  or  workshops  or  parts  thereof  of  this  exception  can  be  made 
without  injury  to  the  health  of  the  women,  young  persons,  and 
children,  affected  thercbj',  he  may  by  Special  Order  extend  this  exception 
accordingly. 

52.  Where  it  apjiears  to  the  Secretary  of  State  that  factories  driven  by    Overtime 
water  power  are  liable  to  be  stopped  by  drought  or  flood,  he  may,  by    employment 
Special  Order,  grant  to  those  factories  a  special  exception  permitting    iji  factories 
the  employment  of  women  and  young  j)ersons  during  a  period  of  employ-    driven  by 
ment  from  six  o'clock  in  the  morning  until  seven  o'clock  in  the  evening,    ^vater. 
on  such  conditions  as  he  thinks  proper,  but  so  as  that  no  person  shall  be 


7Jf. 


1   !• 


c.  2ii. 


Overtime 
employment 
in  Turkev 
red  dyfini; 
and  (>])en-:iir 
Meacliinj;. 


<lcprive<l  of  tlic  nual  lidurs  by  tliis  Act  provided,  nor  Ik?  so  einploye<l  oa 
Saturday,  nr  any  tlay  substitiitcii  for  Saturday,  and  that  lus  n-.t'sirds 
factorii-s  liable  to  be  stoppeii  by  drou;;iit.  the  special  exception  shall 
not  extend  to  more  than  ninoty-six  <lay.s  in  any  period  of  twelve  months. 
and  as  rein^nls  factories  liable  to  i)e  sto|)ped  by  lltKxls,  the  special  exi-ep- 
tion  shall  not  exteiul  to  more  than  foriy-ei;,'ht  days  in  any  periini  of 
twelve  months.  Tiiis  overtime  shall  m>t  extend  in  any  auje  beyond  the 
time  already  lost  durinj;  the  previous  twelve  months. 

63.  A  Woman  or  yountr  person  may  on  any  day  except  Satunlay,  or  any 
day  substituted  for  Saturday,  In-  employed  lK;yond  the  perioil  of  em|doy- 
mcnt,  so  far  as  is  necessary  for  the  ]>urpose  only  of  preventing;  any 
damape  which  may  arise  fn-m  spontaneous  combustion  in  the  pr<K'ess  of 
Turkey  retl  dyeing,  or  from  any  extruurdiuary  atmospheric  intluencc 
in  the  process  of  open-air  bleaching. 


Night  em- 
plo\Tnent  of 
male  young 
persons  of  14. 


.\i;/f,f     ]\;>rk. 

64. — (1.)  In  the  factories  and  workshops  to  which  this  exceptiou 
api>lics,  a  male  young  person  of  fourteen  years  of  age  and  upwards 
may  l)c  employed  <luring  the  night,  if  he  is  employed  in  accordance- 
wit  ii  the  following  conditions,  namely — 

Qa)  The  perio<l  of  employment  must  not  excee<l  twelve  consecutive 
hours,  and  must  begin  and  end  at  the  hours  specified  in  the 
notice  in  this  Act  mentioned  :  and 

(b)  The  provisions  of  this  I'art  of  this  Act  with  resj)ect  to  the  allow- 

ance of  times  for  meals  shall  \ni  observe<l  with  the  necessary 
mo<lifications  as  to  the  hour  at  which  the  meal  times  arc  fi.xeil  ; 
and 

(c)  A  young   person  employed  during  any  i)art   of   the  night   must 

not  be  employed  during  any  part  of  the  twelve  hours  prece<ling 
nr  succeeding  the  periinl  of  employment  ;  and 

(d)  He  must  not  Ije  employed  on  umic  than  six  nights,  or  in  the  case 

of  blast  furnaces  or  jtapcr  mills  seven  nights,  in  any  two  weeks  : 
provided  thai  this  condition  shall  not  prevent  the  cmidoymeni 
of  male  young  persons  in  three  shifts  of  not  more  than  eighi 
hours  each,  if  there  is  an  interval  of  two  unemployed  shifts 
iK'tween  each  two  shifts  of  emi>loymcnt  ;  and 

(e)  In  the  ease  of  blast  furnaces,  iron  nulls.  letter-i>re.ss  printing  works. 

or  pa|)er  mills,  he  must  not  be  employed  during  the  night  in  any 
priKX'.ss  other  than  a  process  inci<lental  to  the  business  of  the 
factory  as  descril>ed  in   I'art  I.  of  the  Sixth   Schetlule  to  this 
Act. 
(2.)  The  provisions  of  this  Act  with  respect  to  the  period  of  employ- 
ment on  Satunlay,  and  with  resjiect  to  tlie  allowance  to  young  person^ 
of   wh«>le   or   half   holidays,   sh.tll    not    apply  to   a    nuile   young   person 
employed  in  diiy  and  night  turns  in  pursuance  of  this  exception. 
(3.)  This  (-xception  applies  to  the  following  factories,  namely  : — 

(a)  I'liust  furnaces, 

(b)  Iron  mills, 

(c)  I,ctter-prcsH  printing  works,  and 

(d )  Paper  mills. 

(4.)  Where  it  is  proved  to  the  satisfaction  of  the  Secretary  of  State 
that  in  any  clans  of  non-tcxtiic  factories  or  workshops,  or  parts  thereof 
it  is  neccfisary  by  reason  of  the  nature  of  the  business  rcpiiring  tin 
prrtcoM  to  be  carrie<l  on  throughout  the  nigiit  to  employ  male  youn.' 
jHTsoiis  of  sixteen  years  of  age  and  upwards  at  night,  and  that  sucli 
employnn-nt  will  not  injuic  th<;  health  of  the  male  young  person- 
employe*!,  he  may,  by  .Sjn-cial  OrdiM,  extend  this  exception  to  t\\m<- 
factories  or  wnrkHhopM  rir  parts  thereof  ho  far  as  regards  young  pcrsou- 
of  tlu'  age  of  sixlet-n  yens  and  upwards. 
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55.  In  glass  works  a  male  young  person  of  fourteen  years  of  age  and    Night  em- 
upwards  may  work  according  to  the  accustomed  hours  of  the  works,  if  he    ploymeat  of 
i>i  eniployetl  in  accoi'chmce  with  the  following  conditions,  namely' : —  male  young 

(a)  The  total  number  of  hours  of  the  periods  of  employment  must  not    persons  of  14 

exceed  sixty  in  any  one  week  ;  and  in  glass 

(b)  The  periods  of  employment  must  not  exceed  fourteen  hours  in  four    works. 

separate  turns  per  week,  or  twelve  hours  in  live  separate  turns 
per  week,  or  ten  hours  in  six  separate  turns  per  week,  or  any 
less  number  of  hours  in  the  accustomed  number  of  separate  turns 
per  week,  so  that  the  number  of  turns  (k)  not  exceed  nine  ;  and 

(c)  He  must  not  work  in  any  turn  without  an  interval  of  time  not  less 

than  one  full  turn  ;  and 

(d)  He  must  not  be  employed  continuously  for  more  than  five  hours 

without  an  interval  of  an  least  half  an  hour  for  a  meal ;  and 

(e)  He  must  not  be  employed  on  .Sunday. 

56.  In    a   factory    or    workshop    in    which    the   process   of   printing    Night  eni- 
newsiiapers  is  carried  on  on  not  more  than  two  nights  in  the  week,  a    ployment 
male  young  person  above  the  age  of  sixteen  years  may  be  employed  at    of  male  young 
night  during  not  more  than  two  nights  in  a  week,  as  if  he  were  no  longer    persons  of  16 
a  young  person  :  in  pnntmg 

I'lovided  that  he  must  not  in  pursuance  of  this  exception  be  employed    newspapers, 
more  than  twelve  hours  in  any  consecutive  period  of  twenty-four  hours. 

lid  or  in  'iff  put  Eiiii>loyiiienf. 

57.— (1.)  The  regulations  of  this  Act  with  respect  to  the  period  of    Exemption 
employment  for  women  shall  not  apply  to  flax  scutch  mills  which  are    for  certain 
conducted  on  the   system  of   not   employing  either   young   persons   or    flax  scutch 
children  therein,  and  which  are  worked  intermittently,  and  for  periods    mills, 
only  which  do  not  exceed  in  the  whole  six  months  in  any  year. 

(2.)  A  flax  scutch  mill  shall  not  be  deemed  to  be  conducted  on  the 
system  of  not  employing  either  young  persons  or  children  therein,  until 
the  occupier  has  served  on  an  inspector  notice  of  his  intention  to  conduct 
the  mill  on  that  system. 


SiijJjdemcHfal. 

58.— (1.)  Where  it  appears  to  the  Secretary  of  State—  Power  to  im- 

(a)  That   the   adoption   of   any   special   means   or  provision   for   the    pose  sanitary 

cleanliness  or  ventilation  of  a  factory  or  workshop  is  required  requirements 

for  the  protection  of  the  liealth  of  women,  young  persons,  or  as  condition 

children,  employed,  in  pursuance  of  an  exception  under  this  Part  of  special 

of  this  Act.  either  for  a  longer  period  than  is  otherwise  allowed  exceptions, 
by  this  Act,  or  at  night ;  or 

(b)  That  the  adoption  of  a  special  provision  as  to  the  total  number  of 

hours  of  employment  in  each  week,  the  periods  of  employment, 
and  the  intervals  between  such  periods,  is  required  for  the 
protection  of  the  health  of  any  women  or  young  persons 
employed  in  pursuance  of  such  an  exception  at  night, 
he  may,  by  Special  Order,  direct  that  the  adoption  of  the  means  or 
provision  shall  be  a  condition  of  such  employment. 

(2.)  If  it  appears  to  the  Secretary  of  State  that  the  adoption  of  any 
such  means  or  provision  is  no  longer  re((uired,  or  is.  having  regard  to  all 
the  circumstances,  inexpedient,  he  may,  by  Special  Order,  rescind  the 
order  directing  the  adoption  without  prejudice  to  the  subsequent  making 
of  another  order. 

59.  Where  an  exception  has  been  granted  or  extended  under  this  Act    Power  to 
by  an  order  of  the  Secretary  of  State,  and  it  appears  to  the  Secretary   rescind 
of  State  that  the  exception  is  injurious  to  the  health  of  the  women,  young    orders  as  to 
persons,   or   children   emploj'ed   in,  or   is   no   longer  necessary  for  the   special 
carrying  on  of  the  business  in,  the  class  of  factories  or  workshops  or  parts   exceptions. 
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thereof  to  wliirli  the  exco|ili(>n  was  so  ;,'nmto»l  or  oxtendcil.  hi-  lUiiy,  by 

Si»efiiil  Onler,  rescind  tlie  jrmnt  or  extension,  witlioiit  prejudice  to  tlic 

sul>se<iiicnt  innkinj;  of  anotlier  order. 

Notices,  60. — (1.)  An  oeeupicr  of  a  factory  or  workshoj).  nut  less  tlian  seven 

registers,  days   l)efore   he  avails  liiniself  of  any  special  exception  made  by  or  in 

ic.  relating         pui-suance  of  this  A<'t.  shall  serve  on  the  inspector  for  the  district,  and 

to  special  atlix  in  his  factory  or  workshop,  notice  of  his  intention  so  to  avail  himself, 

exceptions.  nuA  whilst   he  avails  himself  of  the  exception  shall  keep  the  notice  so 

attixcl. 

(2.)  Before  tiic  service  of  the  notice  on  the  inspector  the  special 
exception  shall  not  Ik;  deemed  to  apply  to  the  factory  <>r  workshop,  and 
after  the  service  of  the  notice  on  liic  inspector  it  shall  not  be  competent 
in  any  proceediiifr  under  this  Act  for  the  oecui)ier  to  prove  that  the 
exce|)tion  docs  not  apply  to  his  factorj'  or  workshoji,  ludess  he  hius 
pivviously  servc<l  on  the  inspector  for  the  district  notice  that  he  no  longer 
intends  to  avail  himself  of  tlie  exception. 

(H.)  The  notice  so  served  ami  afli.xed  must,  except  as  otherwise 
provide<l  by  this  Act,  si)ecify  the  hours  for  the  beginning  and  end  of  the 
perio<l  of  employment,  and  the  times  to  be  aUowed  for  meals  to  every 
woman,  young  person,  and  child  where  they  differ  from  the  oixlinary 
houiN  or  times. 

(4.)  An  occupier  of  a  factory  or  workshop  shall  enter  in  the  prescribed 
register  and  rcjjort  to  the  inspector  for  the  district  the  itreserilxxl 
particulars  respecting  the  employment  of  a  woman,  young  person,  or 
child  in  pursuance  of  a  special  exception  ;  and.  in  the  cn.se  of  employment 
overtime,  he  shall  also  cause  a  notice  containing  the  preseribe<l  particu- 
lars respecting  the  employment  to  be  kept  atlixeil  in  the  factory  or 
workshtip  during  the  prescribed  time,  and  he  shall  send  the  report 
retpiired  by  this  sub-section  to  the  inspector  not  later  than  eight  o'clock 
in  the  evening  on  which  any  wonum,  young  person,  or  child  is  employctl 
overtime  in  pursuance  of  the  exception. 

(.">.)  Where  the  occupier  of  a  factory  or  workshop  avails  himself  of  a 
sjMrial  excepti(m  made  by  or  in  pursuance  of  this  Act,  and  a  conditi<m 
for  availing'  iiimself  of  that  exception  (whether  siKicified  in  this  Act, or  in 
an  order  of  the  Secretary  of  State  made  under  this  Act)  is  not  observcil 
in  tliat  factory  or  workshop,  then — 

(a)  If  the  condition  relates  to   the  cleaidiness,  ventilation,  or  ovcr- 

(Mowdin^' of  the  factory  or  workshop,  the  factory  or  workshoj) 
shall  be  deemed  not  to  \k'.  kept  in  conformity  with  this  Act  ;  and 

(b)  In  any  other  ease  a  woman,  young  person,  or  child,  employed  in 

the  factory  or  workship,  in  alleged  i)iu-suancc  of  the  exception, 

shall  bo  deenuMl  to  ))e  cmploj-cd  contrary  to  the  provisions  of 

this  Act. 

(<■).)  Where  an  occtipier  of   a  factory  or  workshop  has  served  (Ui  an 

inspector   a   report    in    ptirsnancc   of    this  section    of  his   intention    to 

employ  any  |(cr«4)iis  overtime  by  virtue  of  a  s|)ecial  exception,  the  report 

shall,   uidess  withdrawn,  1m-  jirinni    fnr'ir  evidence  in  any  |>rocee<ling-^ 

under  this  Act  that   the  occupier  has  in  fact  emplnycd  persons  overtime 

in  accordance  with  the  report. 


Probihitiiin 
«>l  cnipltiy- 
nivut  1*1 
women  after 
childbirth. 

rroliil)ition 
of  eninloynu-nt 
«>t  children 
under  twelve. 

f'ertificnlen  of 
fitness  tor 


(iii.)   Fit iii-xn  for  Kiii/iloi/iiifiif, 

61.  An  occupier  of  a  factory  or  workshop  shall  not  knowingly  allow  A 
woman  or  pirl  to  W  employed  therein  within  four  weeks  after  she  has 
;;iven  birth  to  a  ehilii, 

62.  A  <hild  under  the  age  of  twelve  years  mu'ii  not  be  employe<l  in  n 
faetory  or  workshop  unless  lawfully  so  eniployc<l  at  the  commencement 
of  this  Ant. 

68. — (1.)  In  a  factory  a  young  |)orson  under  the  age  of  sixteen  years 
fir  .'I  criild  mu-t  not  Ik-  employed  for  more  th.'in  seven,  or  if  the  certifyin;^ 
surL"  on   fi.r  the  ibHtrJet   reside  mon-  than  three  miles  from  the  factory 
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thirteen,  work  days,  unless  the  ()t'cui)ier  of  the  factor^'  lias  obtained  a 
certiticate,  in  the  i)rcseribed  form,  of  the  fitness  of  the  young  person  or 
child  for  employment  in  that  factory. 

(2.)  When  a  ehild  becomes  a  young  person  a  fresh  certiticate  of  fitness 
must  be  obtained. 

(3.)  The  occupier  shall,  when  required,  produce  to  an  inspector  at  the 
factory  in  which  a  young  person  or  child  is  employed  the  certificate  of 
fitness  of  that  young  person  or  child  for  employment. 

64.  With  res[)ect  to  a  certificate  of  fitness  for  employment  for  the 
purposes  of  this  Act,  the  following  provisions  shall  have  effect : — 

(1.)  The  certiticate  shall  be  granted  bj'  the  certifying  surgeon  for  the 

district. 
(2.)  The  certificate  must  not  be  granted  except  upon  personal  examina- 
tion of  the  person  named  therein. 
(3)  A  certifying  surgeon  shall  not  examine  a  young  person  or  child  for 
the  purpose  of  the  certificate  or  sign  the  certificate  elsewhere 
than  at  the  factory  where  the  young  jiersou  or  child  is  or  is 
about  to  be  employed,  unless  the  number  of  young  persf)ns  and 
children  employed  in  that  factory  is  less  than  five,  or  unless  for 
some  special  reason  allowed  in  writing  by  an  inspector. 
(4.)  The  certificate  nmst  be  to  the  effect  that  the  certifying  surgeon  is 
satisfied,  by  the  production  of  a  certificate  of  birth  or  other 
sulBcient  evidence,  that  the  person  named  in  the  certificate  is 
of  the  age  therein  specified,  and  has  been  personally  examined 
by  him  and  is  not  incapacitated  by  disease  or  bodily  infirmity 
for  working  daily  for  the  time  allowed  hj  law  in  the  factory 
named  in  the  certificate. 
(5.)  The  certificate  may  be  qualified  by  conditions  as  to  the  work  on 
which  a  child  or  young  person  is  fit  to  be  employed,  and  if  it  is 
so  cjualified  the  occupier  shall  not  employ  the  young  person  or 
child  otherwise  than  in  accordance  with  the  conditions. 
(6.)  A  certifjing  surgeon  shall  have  the  same  powers  as  an  inspector 
for  the  purpose  of  examining  an^-  process  in  which  a  child  or 
young  person  presented  to  him  for  the  grant  of  a  certificate  is 
proposed  to  be  employed. 
(7.)  All  factories  in  the  occupation  of  the  same  occupier  and  in  the 
district  of  the  same  certifying  surgeon,  or  any  of  them,  may  be 
named  in  the  certificate,  if  the  surgeon  is  of  opinion  that  he  can 
triily  give  the  certificate  for  employment  therein. 
(8.)  The  certificate  of  birth  (which  may  be  produced  to  a  certifying 
surgeon)  shall  either  be  a  certified  copy  of  the  entry  in  the 
register  of  births,  kept  in  pursuance  of  the  Acts  relating  to  the 
registration  of  births,  of  the  birth  of  the  young  person  or  child 
(whether  that  copy  is  obtaineil  in  pursuance  of  the  Elementary 
Education  Act,  1876,  or  otherwise),  or  be  a  certificate  from  a 
local  authority  within  the  meaning  of  the  Elementary  Education 
Act,  1S76,  to  the  effect  that  it  appears  from  "the  returns 
transmitted  to  that  authority  in  pursuance  of  the  said  Act  by 
the  registrar  of  births  and  ileaths  that  the  child  was  born  at  the 
date  named  in  the  certificate. 
(9.)  Where  the  certificate  is  to  the  effect  that  the  certifying  surgeon 
has  been  satisfied  of  the  age  of  a  young  person  or  child  by 
evidence  other  than  the  proiluction  of  a  certificate  of  birth,  an 
inspector  may,  by  notice  in  writing,  annul  the  surgeon's  certifi- 
cate if  he  has  reasonable  cause  to  believe  that  the  real  age  of  the 
young  person  or  child  named  in  it  is  less  than  that  mentioned  in 
the  certificate,  and  thereupon  that  certificate  shall  be  of  no 
avail  for  the  piu-poses  of  this  Act. 
(10.)  Where  a  certifying  surgeon  refuses  to  grant  a  certificate  for  any 
person  examined  by  him,  he  shall  when  required  give  in  writing 
and  sign  the  reasons  for  his  refusal. 


employment 
of  young 
persons 
under  Ifi 
and  children 
in  factories. 


Regulations 
as  to  grant 
of  certificate 
of  fitness. 


39  &  40  Vict. 
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Powtr  of 
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require 
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ticate  of 
capaiity  for 
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65.  In  onler  to  eiiablo  txrupicrs  of  workslmps  to  In-ttcr  .»ecurc  the 
iil>sirvaiice  of  this  Act,  niid  prt'vciit  tl>o  cmplovinont  iu  tlioir  worksliops 
of  yoiuif:  pers<iiis  under  tiic  ajje  of  sixteen  ycjii-s  and  children  who  arc 
unfitted  for  that  cniploynieiit.  an  iKvupier  of  a  workshop  may  obtain,  if 
he  tliinks  fit.  from  tiic  certifyini:  surjreon  for  tlio  di>*irict,  certificates  of 
the  fitness  of  younp  iwrsons  \inder  tlie  a^c  of  sixteen  years  ami  children 
for  employment  in  his  workshop,  in  like  manner  as  if  that  workshop 
were  a  factory,  and  the  certifyinj:  suri,'e<>n  shall  examine  the  younjj 
peiN<ms  and  children,  and  irrant  ccrtiticjites  a<'conlin^ly. 

66. — (1.)  Where  it  app<ars  to  the  Sei'iTtary  of  Stale  that  bv  reason  of 
si>ccial  circumstances  atTectinp  any  class  of  workshops  it  is  cxpe<lient  for 
prote<"tiiij,'  the  hcaltli  of  the  younjr  jR-rsons  under  the  age  of  sixteen  years, 
and  of  the  ••hildren  cmployc<l  therein,  to  extend  thereto  the  ])rohibition 
in  this  section  mentioned,  he  may.  l>y  Special  ('•nlcr.  exten<l  to  that  class 
of  workshops  the  prohibition  in  this  Ai'l  of  the  i-mploynicnt  of  young 
j)ei^)ns  under  t  lie  aire  of  sixteen  years  an<l  childrtn  without  a  certificate 
of  the  fitness  of  the  young  pei-son  or  child  for  employment. and  thereupon 
the  provisions  of  this  Act  with  resjicct  to  certificati-s  of  fitness  for 
employment  shall  apply  to  the  class  of  workshops  named  in  the  order  in 
like  manner  as  if  they  were  factories. 

(2.)  If  the  prohibition  is  provcnl  to  the  satisfaction  of  the  Secretary  of 
State  to  be  no  lomrer  necessary  for  the  protection  of  the  health  of  the 
young  pei>ons  under  the  age  of  sixteen  years  and  the  children  employed 
in  any  class  of  workshoi)s  to  which  it  has  ]>een  extended  imdcr  this 
section,  he  may,  by  Special  Order,  rescind  the  order  of  extension,  without 
prejudice  to  the  subscfiuent  making  of  another  order. 

6i7.  Where  an  inspet-tor  is  of  opinion  that  a  young  jwrson  under  the 
age  of  sixteen  years  or  a  child  is  by  disease  or  Imdily  infirmity  incapaci- 
tate«l  for  working  daily  for  the  time  allowi^d  by  law  in  the  factory  or 
worksho|t  in  which  he  is  employed,  he  may  serve  written  notice  thereof 
on  the  (K'<Mii>ier  of  the  factory  or  worksho)!.  reiiuiring  that  the  employ- 
ment «>f  that  young  j)erson  or  child  be  discontinued  from  the  period 
named  therein,  not  being  less  than  one  nor  more  than  seven  days 
after  the  service  of  the  notice,  and  the  occupier  shall  not  continue  after 
the  pericnl  named  in  the  notice  to  employ  that  young  jierson  or  child 
(notwithstanding  that  a  certificate  of  fitness  has  U'cn  previously  obtained 
for  the  young  |>erson  or  child),  utdess  the  certifying  surgeon  for  the 
district  has.  after  the  service  of  the  notice,  personally  examine<l  the 
young  person  or  ehilil,  ami  has  certified  that  the  young  person  or  child  is 
not  so  incapacitated  as  aforesaid. 


TAKT  111. — Education  of  Chii.dukn. 


AttfiKlniirp 
at  whool  of 
chihlnn 
f-mploy^l  in 
factor^'  or 
workshop . 


68.  (1.")  The  parent  of  a  child  employed  in  a  factory  or  work.shop 
shall  cause  that  <diild  to  attend  some  recognised  efficient  school  (which 
«ch(Mi|  may  Ih'  selecle<l  by  the  parent),  as  follows  : — 

(a)  The  chihl,  when  emplove<l  in  a  morning  or  afternoon  set.  must  in 

every  week,  during  any  part  of  which  he  is  so  employe<l,  be 
causi!«l  to  attcn<l  on  each  work  ilay  for  at  least  one  attendance  ; 
and 

( b)  The  chihl.  when  employed  on  the  alternate  day  system,  must  on 

e.nch  work  ilay  |iicceding  e.-ich  day  of  employment  be  caiiflc*!  to 
attend  for  jif  Ir.nst  two  attendtmces  ; 

(r)  An  attendance  for  the  purposes  of  this  s(>ction  shall  be  an  attcn- 
ilarice  as  di-fined  for  the  time  being  by  the  Secretary  of  State 
with  the  cons<'nt  of  the  Hoard  of  Kducation.  and  l>e  l>ctwccn 
the  hours  «)f  eight  in  the  morning  and  six  in  the  evening  : 

Provide<l  as  follows  : — 

(i)     A  child  shall    not  be  rcquire<l   by  this  Act   to  attend  school  on 
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Siitunlay  or  on  any  holiday  or  half  lioliday  allovvod  under  this 
Act  in  the  factory  or  woikshop  in  which  the  (;hild  is  employed  : 
(ii)    The  non-attendance  of  a  child  shall   l)e  excused  on  every  day  ou 
which  he  is  certified  by  the  teacher  of  the  school  to  have  Ijecn 
prevented    from    attending    by   sickness    or  other  unavoidable 
cause,   and   when    the   school   is   closed   during   the    ordinary 
holidays  or  for  any  other  temporary  cause  : 
(iii)  Where  there  is  not  within  the  distance  of  two  miles,  measured 
according  to  the  nearest  road,  from  the  residence  of  the  child,  a 
recognised  efficient  school  which  the  child  can  attend,  attend- 
ance   at    a    school    temporarily    appi'oved     in    wi-iting    Ijy    an 
inspector,  although  not  a  recognised  efficient  school,  shall  for 
the  purjjoses  of  this  Act  be  deemed  attendance  at  a  recognised 
efficient  school  until  such  recognised  efficient  school  as  afore- 
said is  established,  and  with  a  view  to  such  establishment  the 
inspector  shall  innnediatcly  report  to  the  Board  of  Ii^ducation 
every   case  of   the   approval   of  a   school   by  him    under  this 
section. 
(2.)  A  child  who  has  not  in  any  week  attended  school   for  all  the 
nttendauces   required    by  this    section  must  not    be   employed  in  the 
following  week  until  he  has  attended  school  for  the  deficient  number  of 
attendances. 

(3.)  The  Board  of  Education  shall,  by  the  publication  of  lists  or  of 
notices  or  otherwise  as  they  think  expedient,  provide  for  giving  to  all 
persons  interested  information  of  the  schools  in  each  school  district 
which  are  recognised  efficient  schools. 

69. — (1.)  The  occupier  of  a  factory  or  workshop  in  which  a  child  is 
employed  shall  on  Monday  in  every  week  (after  the  first  week  in  which 
the  child  began  to  work  therein),  or  on  some  other  day  appointed  for 
that  purpose  by  an  inspector,  obtain  from  the  teacher  of  the  recognised 
efficient  school  attended  by  a  child  a  certiticate  (according  to  the  pre- 
scriVjed  form  and  directions)  respecting  the  attendance  of  the  child  at 
school  in  accordance  with  this  Act. 

(2.)  If  a  child  is  employed  without  such  certificate  being  obtained  as 
is  reciuired  by  this  section,  the  child  shall  be  deemed  to  be  employed 
contrary  to  the  provisions  of  this  Act. 

(3.)  The  occupier  shall  keep  every  such  certiticate  for  two  months 
after  the  date  thereof,  if  the  child  so  long  continues  to  be  employed  in 
his  factory  or  workshop,  and  shall  produce  the  same  to  an  inspector 
when  required  during  that  i)eriod. 

70.  The  persons  who  manage  a  recognised  efficient  school  attended  by 
a  child  employed  in  a  factory  or  workshop,  or  some  person  authorised  by 
them  may  (if  fees  for  children  may  be  charged  in  that  school)  ajjply  iii 
writing  to  the  occupier  of  the  factory  or  workshop  to  pay  a  weekly 
sura  specified  in  the  application,  not  exceeding  threepence  and  not 
exceeding  one-twelfth  part  of  the  wages  of  the  child,  and  after  that 
application  the  occupier,  so  long  as  he  emjdoys  the  child,  shall  be  liable 
to  pay  to  the  applicants,  while  the  child  attends  their  school,  that  weeklj' 
sum,  and  the  sum  may  be  recovered  as  a  debt,  and  the  occupier  may 
deduct  the  sum  so  paid  by  him  from  the  wages  payable  for  the  services 
of  the  child. 

71. — (1.)  When  a  child  of  the  age  of  thirteen  years  has  obtained  from  a 
person  authorised  by  the  Board  of  ilducation  a  certificate  of  havingattained 
such  standard  of  proficiency  in  reading,  writing,  and  arithmetic,  or  such 
standard  of  previous  due  attendance  at  a  certified  efficient  school  as  is 
mentioned  in  this  section,  that  child  shall  be  deemed  to  be  a  young 
person  for  the  purposes  of  this  Act. 

(2.)  The  standards  of  proficiency  and  due  attendance  for  the  purposes 
of  this  section  shall  be  such  as  may  be  from  time  to  time  fixed  for 
the  purposes  of  this  Act  by  the  Secretary  of  State,  with  the  consent  of 
the  Board  of  Education,  and  the  standards  so  fixed  shall  be  published  in 
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the  I^Muioii  (iiizottc,  ami  sliall  not  have  effect  until  the  expiration  of  at 
lea««f  six  inontlis  after  such  publication. 

(.3.)  Attendance  at  a  cert  i  tied  day  indusfial  scluvil  shall    l»e  deemed 
for  the  purposes  of  this  sectioii  to  Ik-  attendance  at  a  certitied  erticient 
schfM^l. 
Definitions  ol  72.— (1.")  In  tliis  Act  — 

"  certitiitl  'I'lu-  expression  ••  ci-rtiliid  cllicient  sciiool  "  means  a  puhlic  elementary 

erticit'iit  schiH)!   within   liic  mcaniiiLr  of  the   Klenuntary   Kdueation  Acts. 

school."  and  1870  to  I'.MMt.  ami  any  workiiousc  sdiool  in  Enpland  certitied  to  l>e 

"  reco<jnise<l  etfieient   by   the  Local  (Jovernment   Hoard,  and  any  elementary 

etticient  school  which  is  not  conducted  for  private  profit  an<l  is  open  at  all 

.school.'"  rcjusonable  times  to  the  inspection  of  Mis  Majesty's  inspectors  of 

schools,  and  re<|uires  the  like  attendance  from   its  scholars  as  is 

rcfjuired  in  a  public  elementary  school,  and  keejw  such  rcfristers 

of  those  attendances  as  are  for  the  time  l)eing  re<|uired   by  the 

Board  of  Education,  ami  is  certifictl  by  the  Hoard  to  bean  ettieient 

scli<K>l  :    and 

The    expression    "recognised    efticient    school"    menus   a   certified 

efficient  school,  and  any  school  which   the   Hoard  of  Kdueation 

have  not  refusal  to  take  into  consideration  under  the  P^lementary 

33  &  34  Viit.  Education    Act.    1870.  as  a  school    pivinp    efficient     elementary 

c.  75.  iflucation  to  and  suitable   for  the  children  of  a  school  district, 

aiul  wliii-h  is  recof^niscd   for  the  time  beinj;  by  an  inspector  under 

this  Act  as  K'^''"JJ  etlicient  elementary  c<iu(  ation. 

(2.)  An  inspector  shall  immediately  rejuirt  to  the  Board  of  Education 

every  school  recognised  by  him  as  giving  efficient  elementary  e<lucation. 


r.\l;T    IV. —  ltANr.i;uor.s  Axn  rsnKAi/riiY  iNOfsTiUKs. 


(i.)  S/ii'fii/l  Prurixioti-t. 


Notification 
of  certitin 
disea.'ws 
contractt-d 
in  factor)- 
or  workshop. 


Provi-tinn  nt 
to  %-fnlilati<>n 
by  fan  in 
certain 
lactones  and 
work-shops. 


73. — (1.)  Every  meiiical  practitioner  attending  on  or  called  in  to  visit 
a  patient  whom  he  believes  to  be  suffering  from  lead,  phosphorus, 
arsenical  or  mercurial  poisonitig.  or  anthrax,  contracted  in  any  factory 
or  workshoj),  shall  (uidess  the  notice  reipiired  by  this  sub-section  has 
l»cen  previously  sent)  send  to  the  Chief  Inspector  of  Factories  at  the 
Home  (Mlice.  I<<tndon,  a  notice  Stat ini:  the  name  and  fidl  postal  address 
of  the  j>aticiit  and  the  <liseasc  from  whicli.  in  the  opinion  of  the  medical 
jn-nctitioner,  the  patient  is  suffering,  and  shall  beentitle<l  in  resjiect  of 
every  notice  sent  in  pursuance  of  this  section  to  a  fee  of  two  shillings  ami 
six|)cnce.  to  Iw  jmid  a.s  part  of  the  expenses  incurred  by  the  Secretary  of 
State  in  the  execution  of  this  Act. 

(2.)  If  any  metlicd  pmctitioner,  when  reipiired  by  this  section  to  send 
a  notice,  fails  furthwith  to  send  the  same,  he  .shall  Ix;  liable  to  a  fine  not 
excee<ling  forty  shillings. 

(3.)  Written  notice  of  <> very  ca.se  of  lead,  phosphorus,  or  arsenical  or 
mercurial  |Miisf>ning.  or  anthrax,  occurring  in  a  factory  or  workshop, 
shall  forthwith  Iw  sent  to  the  inspector  and  to  the  certifying  surgeon  for 
the  district;  and  the  |)rovir.ion«  of  this  Act  with  respect  to  .icciilents 
shall  ajtply  to  any  such  e.as*-  in  like  manner  as  to  any  such  accident  as  is 
mentioned  in  thiiM-  provisions. 

( I.)  The  Secretarj*  of  State  may,  by  Special  Orrler,  apply  the  pro- 
viHifiris  of  this  wctioii  to  any  other  discaso  occurring  in  !i  factory  or 
workshop,  and  thereu|Min  this  section  and  the  provisifwis  rcferre<l  to 
th<Tein  sliall  apply  a<u;«)rdingly. 

74.  If  in  a  factory  or  workshop  where  grintling.  glazing,  or  polishing 
on  a  whec;!.  or  any  procesis  is  carried  on  by  which  dust,  or  any  gas,  vapour, 
or  other  impurity,  isgencrate*!  and  inhaled  by  the  workers  to  an  injuriouH 
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extent  (/),  it  appciars  to  an  inspector  that  such  inhalation  could  be  to  a 
great  extent  prevented  by  the  use  of  a  fan  or  other  mechanical  means, 
the  inspector  may  direct  that  a  fan  or  other  mechanical  means  of  a 
proper  construction  for  j)reventing  such  inhalation  be  provided  within 
a  reasonable  time  ;  and  if  the  same  is  not  provided,  maintained,  and  used, 
the  factory  or  woi'kshop  shall  be  deemed  not  to  be  kept  in  conformity 
with  this  Act. 

76. — (1.)  In  every  factory  or  workshop  where  lead,  arsenic,  or  any 
other  poisonous  substance  is  used,  suitable  washing  conveniences  must 
be  provided  for  the  use  of  the  persons  employed  in  any  dei)artment  where 
such  substances  are  used. 

(2.)  In  any  factory  or  workshop  where  lead,  arsenic,  or  other  poisonous 
substance  is  so  used  as  to  give  rise  to  dust  or  fumes,  a  person  shall  not  be 
allowed  to  take  a  meal,  or  to  remain  (hiring  the  times  allowed  to  him  for 
meals,  in  any  room  in  which  any  such  substance  is  used,  and  suitable 
provision  shall  be  made  for  enabling  the  persons  employed  in  such  rooms 
to  take  their  meals  elsewhere  in  the  factory  or  workshop. 

(3.)  A  factory  or  workshop  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformitj'  with  this  Act. 

76. — (1.)  A  woman,  young  person,  or  child  must  not  be  employed  in 
any  part  of  a  factory  in  which  wet-spinning  is  carried  on,  uidess 
sufficient  means  are  employed  and  continued  for  protecting  the  workers 
from  being  wetted,  and,  where  hot  water  is  used,  for  preventing  the  escape 
of  steam  into  the  room  occupied  by  the  workers. 

(2.)  A  factory  in  which  there  is  a  contravention  of  this  section  shall 
be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

77. — (1.)  In  the  part  of  a  factory  or  workshop  in  which  there  is 
carried  on — 

(a)  the  process  of  silvering  of  mirrors  by  the  mercurial  process  ;  or 

(b)  the  process  of  making  white  lead, 

a  young  i)erson  or  chikl  must  not  be  employed. 

(2.)  In  the  part  of  a  factory  in  which  the  process  of  melting  or 
annealing  glass  is  carried  on  a  female  young  person  or  a  child  must  not 
be  employed. 

(3.)  In  a  factory  or  workshop  in  which  there  is  carried  on — 

(a)  the  making  or  finishing  («?)  of  bricks  or  tiles  not  being  ornamental 

tiles  ;  or 

(b)  the  making  or  finishing  of  salt, 

a  girl  under  the  age  of  sixteen  years  must  not  be  employed. 

(4.)  In  the  part  of  a  factory  or  workshop  in  which  there  is  carried 
on — 

(a)  any  dry  grinding  in  the  metal  trade  :  or 

(b)  tlie  dipping  of  lucifer  matches, 
a  child  must  not  be  employed. 

(5.)  Notice  of  a  prohibition  contained  in  this  section  must  be  affixed 
in  the  factory  or  workshop  to  which  it  applies. 

78. —  (1.)  A  woman,  young  person,  or  child  must  not  be  allowed  to 
take  a  meal  or  to  remain  during  the  times  allowed  for  meals  in  the 
following  factories  or  workshops,  or  parts  of  factories  or  workshops  ;  that 
is  to  say, — 

(a)  in  the  case  of  glass  works,  in  any  part  in  which  the  materials 

are  mixed  :  and 

(b)  in  the  case  of  glass  works  where  flint  glass  is  made,   in  any 

part  in  which  the  work  of  grinding,  cutting,  or  polishing  is 
carried  on  ;  and 


I  ,avatories 
and  meals  in 
ftertaiu 
dangerous 
trailes. 


Rt'strictious 
as  to  eni- 
])l()ymeiit 
in  wet- 
spin  uing. 

Prohibition  of 
employment 
of  young 
persons  and 
children  in 
certain 
factories  and 
workshops. 


Prohibition 
of  taking 
meals  in 
certain  parts 
of  factories 
and  work- 
shops. 


{1}  It  is  not  necessary  to  prove  actual  injury  to  the  health  of  any  particular 
person  ;  the  question  is  whether  the  tendency  is  to  injure  the  workers  :  Home 
V.  Ritchie,  (1901)  1  K.  B.  434. 

(»»)   Squire  V.  Slanlcy  Brotliers,  84  L.  T.  Rep.  ")3.). 
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(f")  in  tlio  C!is(>  i)f  liicifor-matoli   works,  in  any   pait   in   wliich  any 
nianiifacturin;:  pKHvss  or  handicnift   (oxcojit  that  of  cuttiug 
till-  wiKxh  is  Usually  lanii-d  nn  :  and 
(il)  in  till"  rasi-  <>f  lartluiiwaro  works,  in  any  part  known  or  used  as 
dippi'i-s  house.  ihi)|)i'i-s  ihyinj;  r»K>m,  or  cliina  scourin^j  rixam. 
(2.)  If  n  woman,  yotuij,' porson.  or  child  is  allowL^l  to  take  a  meal  or 
to  remain  duriiifj  the  tiiui-s  allowed   for  meals  in  a  fuctory  or  workshop 
or   part    thereof    in    contravention  of    this  suction,  the  woman,   young 
pei-son.or  child  shall  be  deemed  to  be  employctl  contrary  to  the  provisions 
of  this  Act. 

(H.)  Notice  of  the  prohibition  in  this  section  shall  be  allixed  in  every 
factory  or  workshop  to  whu-h  it  applies. 

(4.)  Where  if  apjHars  to  the  ."Secretary  of  State  that  by  reason  of  the 
nature  of  the  pr«H'ess  in  any  class  of  factories  or  workshops  or  parts 
thereof  not  named  in  this  section  the  taking  of  meals  therein  is  specially 
injurious  to  health,  he  may,  if  he  thinks  fit,  by  .special  Order.  extcn<l 
the  proliibifion  in  this  section  to  the  class  of  factories  or  workshops  or 
parts  thereof. 

(.").)  If  the  i>rohibition  in  this  section  is  proved  to  the  satisfaction  of 
the  Secretary  of  State  to  be  no  longer  necessary  for  the  protection  of  the 
hejilth  of  women,  young  ])ersons,  and  children  in  any  class  of  factories  or 
workshops  or  parts  theieof  to  which  it  has  l)ccn  so  e.\tcnde<l.  he  may,  by 
Special  (Irder,  rescind  the  order  of  extension,  without  prejudice  to  the 
subse<pient  making  of  anotiier  order. 


I'ower  to 
make  regula- 
tions for 
safety  of 
persons 
employed  iu 
flaugerous 
trades. 

l'roce<lure 
tor  making 
rrgulatious. 


Inr)uine«. 


(ii.)    Iti'tjiihitioiis  for  Diiiujrroiix  '/'rtii/i'.^. 

79.  Where  the  Secretary  of  State  is  satisfieil  that  any  manufjicture, 
machinery,  plant,  pnx-css,  or  description  of  manual  lalniur.  use<l  in 
factfiries  or  worksho|)s,  is  dangerous  or  injurious  to  health  or  dangerous 
to  life  or  limb,  either  generally  or  in  the  case  of  women,  children,  or  any 
other  class  of  ])ersons,  he  may  certify  tliat  nianufaciure,  nnK-hinery. 
plant,  process,  or  description  of  manual  labour,  to  be  dangerous;  and 
thereuiton  the  Secretary  of  State  may.  subject  to  the  provisit)ns  of  this 
Act,  m.ike  such  regulations  as  appear  to  him  to  be  reasonably  practicable, 
and  to  nie«'t  the  necessity  of  the  case. 

80. — (1.)  Hcfore  the  Secretary  of  State  makers  any  regulations  under 
this  Act.  he  shall  publish,  in  such  manner  as  he  may  think  l>est  a<lapte<l 
for  informing  persons  affected,  notice  of  the  proposal  to  make  the 
reguhifions.  jind  of  flic  place  where  copies  of  the  draft  regidafioiis  may 
Ik- obfaineil,  ami  of  the  lime  (which  sliall  be  not  less  fh.in  fwenfy-one 
days)  wiihin  wlii<-h  any  olijectiou  iiiaile  with  res|)ect  to  f  liediafi  regulations 
by  or  on  Ix-h.-ilf  of  peisons  affected  must  be  sent  to  f lie  Sei-ntary  of  .state. 

(2.)  Every  object  ion  must  l)e  in  writing  and  state — 

(a)  the   draft     regidations   or   porti(Uis    of     draft    regulations 

nbjerte«l  to  ; 
(1))  the  H|)cci  tic  grounds  of  objection;  and 
(c)  the  omissions,  additions,  or  nnxlilic.'itions  aske<I  for. 

(.H.)  The  .Scj-nlary  of  .State  shall  considii-  any  olijectiou  nnido  by  or 
on  In-half  of  any  persfins  appearing  to  him  to  Im'  affected  which  is  sent 
fo  him  within  the  reiiuired  time,  :ind  he  may,  if  he  thinks  fit.  amend  the 
dnift  regulations,  ami  sli.ill  then  <;ausc  the  amended  draft  to  be  dealt 
with  in  like  manner  as  an  original  ilraft. 

(4.)  When-  the  Sec r<  fa  17  of  State  din-s  not  amend  or  withdraw  any 
•Iniff  regidations  i<i  which  any  olijedion  h.as  been  made,  then  (unless 
the  objection  either  is  withdrawn  <ir  .'ippears  fo  him  fo  Ix;  frivolous)  he 
shall,  Ix'fore  making  the  ie;rulaiions,  direct  an  iiupiiry  fo  be  held  in  the 
manner  hen-in-after  pnividi-il. 

81. — (1.)  The  Sirrctary  of  State  may  appoint  a  competent  person  to 
hold  an  inquiry  with  regard  to  any  draft  regulations,  and  to  report  to 
him  thercfin. 
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(2.)  Tlie  inquiry  shall  be  held  in  public,  and  the  chief  insi)ector  and 
any  objector  and  any  other  person  who,  in  the  opinion  of  the  person 
holdin,!^  the  inquiry,  is  aflfected  l)y  the  (h'aft  regulations,  may  appear  at 
the  iiKjuiry  either  in  person  or  by  counsel,  solicitor,  or  agent. 

(B.)  The  witnesses  on  the  inciuiry  maj',  if  tlie  person  holding  it  thinks 
Jit,  be  examined  on  oath. 

(4.)  Subject  as  aforesaid,  the  incpiiry  and  all  proceedings  preliminary 
and  incidental  tlicreto  shall  be  conducted  in  accordance  with  rules  made 
by  the  Secretary  of  State. 

(5.)  The  fee  to  he  paid  to  the  person  holding  tlie  inquiry  shall  be  such 
as  the  Secretary  of  State  may  direct,  and  shall  be  deemed  to  be  part  of 
the  expenses  of  the  Secretary  of  State  in  the  execution  of  this  Act. 

82. — (1.)  The  regulations  made  under  the  foregoing  provisions  of  this  Application 
Act  may  apply  to  all  the  factories  and  workshops  in  which  the  manu-  of  regulations, 
fact  lire,  machinery.  i)lant,  process,  or  description  of  manual  labour, 
certified  to  be  dangerous  is  used  (whether  existing  at  the  time  when  the 
regulations  are  made  or  afterwards  established)  or  to  any  specified  class 
of  such  factories  or  workshops.  They  may  provide  for  the  exemption  of 
an}'  specified  class  of  factories  or  workshops  either  absolutely  or  subject 
to  conditions. 

(2.)  The  regulations  may  apply  to  tenement  factories  and  tenement 
workshops,  and  in  such  case  may  impose  duties  on  occupiers  who  do  not 
employ  any  person,  and  on  owners. 

(8.)  No  person  shall  be  precluded  by  any  agreement  from  doing,  or  be 
liable  under  any  agreement  to  any  penalty  or  forfeiture  for  doing,  such 
acts  as  may  be  necessary  in  order  to  comply  with  the  provisions  of  any 
regulation  made  under  this  Act. 

83.  Regulations  made  under  the  foregoing  provisions  of  this  Act  may, 
among  other  things, — 

(a)  prohibit   the   employment  of,  or  modify  or  limit   the   period   of 

employment  of,  all  persons  or  any  class  of  persons  in  any  manu- 
facture, machinery,  plant,  process,  or  description  of  manual 
labour  certified  to  be  dangerous  ;  and 

(b)  i)rohibit,  limit,  or  control  the  use  of  any  material  or  process  ;  and 

(c)  modify  or  extend  any  special  regulations  for  any  class  of  factories 

or  workshops  contained  in  this  Act. 

84.  Regulations  made  under  the  foregoing  provisions  of  this  Act  shall 
be  laid  as  soon  as  possiljle  before  both  Houses  of  Parliament,  and  if 
either  House  within  the  next  forty  days  after  the  regulations  have  been 
laid  before  that  House,  resolve  that  all  or  any  of  the  regulations  ought 
to  be  annulled,  the  regulations  shall,  after  the  date  of  the  resolution,  be 
of  no  effect,  without  prejudice  to  the  validity  of  anything  done  in  the 
meantime  thereunder,  or  to  the  making  of  any  new  regulations.  If  one 
or  more  of  a  set  of  regulations  are  annulled,  the  Secretary  of  State  may, 
if  he  thinks  fit.  withilraw  the  whole  set. 

85. — (1.)  If  any  occupier,  owner,  or  manager,  who  is  bound  to  observe 
any  regulation  under  this  Act.  acts  in  contravention  of  or  fails  to  comply 
with  the  regulation,  he  shall  be  liable  for  each  otfence  to  a  fine  not 
exceeding  ten  pounds,  and,  in  the  case  of  a  continuing  offence,  to  a  fine 
not  exceeding  two  pounds  for  every  day  during  which  the  offence  continues 
after  conviction  therefor. 

(2.)  If  any  person  other  than  an  occupier,  owner,  or  manager,  who  is 
bound  to  observe  any  regulation  under  this  Act,  acts  in  contravention  of, 
or  fails  to  comply  with,  the  regulation,  he  shall  be  liable  for  each  offence 
to  a  fine  not  exceeding  two  pounds;  and  the  occupier  of  the  factory  or 
workshop  shall  also  be  liable  to  a  fine  not  exceeding  ten  pounds,  unless 
he  jiroves  that  he  has  taken  all  reasonable  means  by  publishing,  and  to 
t  he  best  of  his  power  enforcing,  the  regulations  to  prevent  the  contravention 
or  iion-com|)liance. 

86. — (1.)  Notice  of   any   regulations  having  been   made  under  the    rublication  of 
foregoing  provisions  of  this  Act,  and  of  the  place  where  copies  of  them    regulations. 

48—2 
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1  Edw.  7,  c.  '11. 


c:in  hf  puirhast^l,  shall  ho  puhlishnl  in  thv  London,  Eilinhurph,  luul 
Diihlin  (i:i/.cttes. 

t'J.")  rriiitiNl  copit's  of  nil  repnlntions  for  the  time  l>cing  in  furcv  under 
this  Act  in  any  factory  or  worksliop  sliall  Ix.'  kept  posti-d  up  in  lo^jihlo 
characters  in  conspicuous  plact»s  in  tlie  factory  or  workshop  where  they 
may  be  convonici\tly  read  by  the  |)ersons  employed.  In  a  factory  or 
workshop  in  Wales  or  Monmouthsiiire  the  roffulations  shall  Ije  posted  up 
in  the  Welsh  lan^ruajxe  also. 

(S.)  A  printed  co|»y  of  all  such  rcRulations  shall  Ik*  pivcn  by  the 
occupier  to  any  person  atTcctwl  therel>y  on  his  or  her  application. 

(4.)  If  the  <H'cupierof  any  factory  or  workshop  fails  to  comply  with 
any  provision  of  this  section  as  to  posting  up  or  giving  copias,  he  shall 
bo  liable  to  a  fine  not  e.xeeeilini,'  ten  pounds. 

(."i.")  Every  person  who  |iulls  down,  injures,  or  defaces  any  regulations 
posted  up  in  pursuance  of  this  Act.  or  any  notice  posted  up  in  pursuance 
of  the  regulations,  shall  l)C  liable  to  a  fine  not  exceeding  five  jwunds. 

(6.)  Kegulations  for  the  time  being  in  force  under  this  Act  shall  be 
judicially  noticed. 


I'AKT  v.— Si'KciAL  Modifications  and  Extensions'. 

(i.)   Triifiiient  Fartorlcx. 

Duties  of  87. — (1.)  The  owner  (whether  or  not  he  is  one  of  the  occupiers)  of  a 

owner  of  tenewient  factory  shall,  instead  of  the  occupier,  be  liable  for  the  obscrv- 

teuement  ance,  and  punisliable  for  non-observance,  of  tlie  following  provisions  of 

factorv.  this  Act,  namely,  the  provisions  with  respect  to — 

(i.)  the  clejinliness.  free«lom  i\on\  cllluvia,  overcrowding  and  ventila- 
tion of  factories,  containetl  in  section  one  of  this  Aci,  includ- 
ing, so   far   as    they   relate   to  any  engine-house,   pas-sage.  or 
staircase,  or  to  any  r(X>m  which  is  let  to  more  than  one  tenant, 
the  provisions  with  respect  to  liinewashing  and  washing  of  the 
inteiior  of  a  factory  ; 
(ii.)  the  fencing  of  m.-ichinery.  and  penal  compensation  for  neglect  to 
fence  machinery  in  a  factory,  except  so  far  as  relates  to  such 
parts  of  the  nuichinery  ;i.s  iire  supplie<i  by  the  occupier  : 
(iii.)  the  notices  to  be  artixc-d  in  a  factory  with  respect   to  the  period 
of  employment,  times  for  meals,  and  system  of  employment  of 
children  ; 
(iv.)  the  prevention   of  the  inhalation  of  <lust,  gas,  vapour,  or  other 
impurity,  so  far  as  that    provision  retpiires  the  supply  of  pipes 
or  other  contrivances  necGvsary    for  working  the  fan  or  other 
means  for  tluif  purpose  ;  and 
(v.)  the  alhxing  of  an  ;il>r.tnict  and  notices  in  ;i  factory. 
I'rovidcd  thjit  any  occupier  may  attix  in  his  own  tenement   the   notice 
with  respect  to  the  |ierio<i  of  employment,  times  for  meals,  and  system 
of  employment  of  children,  and  tliereupon  that  notice  shall,  with  respect 
to  persons  employed  by  that  occupier,  have  effect   in  substitution  for  the 
c()rres|K)ndifig  notice  :irtixcd  by  the  owner. 

(2.)  The  provisions  f>f  this  A<'t  with  res|K>ct  to  the  power  to  make 
ordei-M  in  the  cjihc  of  dangerous  piemises  shall  apply  in  the  case  of  ft 
tenement  factfiry  a.sif  the  owner  were  subslitutiil  for  the  occupier. 

(3.)  In  the  cn.sc  of  any  tenement  factory  or  cI.'lhs  of  tenement  factories 
nsc<I  wholly  or  partly  for  the  weaving  of  cotton  cloth,  the  owner  shall, 
if  the  Sccretnry  of  Slate  by  onler  so  directs,  l)c  sul)stitutcd  for  the 
•  K'cnpier  for  the  pur|M>te  of  the  re<|uirementsof  section  seven  and  section 
ninety-four  of  this  Act  or  of  any  order  of  the  Secretary  of  State  with 
respe<'t  to  vent  ilation. 

(4.)  Where,  by  or  under  this  section,  the  owner  of  a  tenement  f.actory 
is  »ubstitutc<l  for  the  occupier  with  res|»ect  to  any  provisions  of  this 
Act,  any  summons,  notice,  or  proceeding,  which  for  the  purpose  of  any 
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of  tliose  i)rovisions  is  by  this  Act  required  cir  iiutlidriscd  to  be  served  on 
<ir  taken  in  relation  to  the  occui)iur,  is  liereby  iei|uired  nv  authorised  (as 
flie  case  may  be)  to  be  served  on  or  taken  in  relation  to  the  owner. 

88. — (1.)  Wheic  grinding   is    carried  on  in    a  tenement  factory,  the    Regulations 
ovi'ner  of  'the  factory  shall    be   responsible   for  the  observance  of  the    as  to  grinding 
regul.ations  set  forth  in  the  Third  Sciiedule  to  this  Act.  of  cutlery  in 

(2.)  In  every  sucli  tenement  factory  it  shall  be  the  duty  of  the  owner    tenement 
and  of  the  occupier  of  the  factory  respectively  to  see  that  such  part  of    lactory. 
the  horsing  chains  and  of  .the  hooks  to  which  the  chains  are  attached  as 
arc  supplied  by  them  respectively  are  kept  in  efficient  comlition. 

{'^.')  In  every  tenement  factory  where  gi'inding  of  cutlery  is  carried 
on,  the  owner  of  tlie  factory  shall  provide  that  there  shall  at  all  times  be 
instantaneous  communication  between  each  of  the  rooms  in  which  the 
W(nlv  is  carried  on  and  both  the  engine-room  and  the  boiler-house. 

(4.)  A  tenement  factory  in  which  there  is  a  contravention  of  this 
section  shall  be  deemed  not  to  be  kept  in  conformity  with  this  Act,  but 
for  the  purposes  of  any  proceeding  in  respect  of  a  provision  for  the 
observance  of  which  the  owner  of  the  factory  is  responsible,  that  owner 
shall  be  substituted  for  the  occupier  of  the  factory. 

(.■).)  This  section  shall  not  apply  to  a  textile  factory. 

89.  A  certificate  of  the  fitness  of  any  young  person  or  child  for 
cm]tloyment  in  a  tenement  factory  shall  be  valid  for  his  similar  employ- 
ment in  any  part  of  the  same  tenement  factory. 

(ii.)   Coffon  Cloth  and  of  her  Humid  Factories. 

90.  In  every  room,  shed,  or  workshop,  or  part  thereof,  in  which  the 
weaving  of  cotton  cloth  is  carried  on  (in  this  Act  referred  to  as  a 
"  cotton  cloth  factory  "),  the  following  provisions  shall  have  effect  : 

(1.)  The  amount  of  moisture  in  the  atmosphere  must  not  at  any  time 
be  in  excess  of  such  amount  as  is  represented  by  the  number 
of  grains  of  moisture  per  cubic  foot  of  air  shown  in  column  I. 
of  the  table  in  the  Fourth  Schedule  to  this  Act  opposite  to  such 
figure  in  column  II.  as  represents  the  temperature  existing  in 
the  cotton  cloth  factory  at  that  time  : 

Provided  that  the  temperature  shall  not  at  anytime  be  raised 
by  any  artificial  means  whatsoever  (except  by  gas  used  for 
lighting  purposes  only)  above  seventy  degrees,  except  in  so  far 
as  may  be  necessary  in  the  process  of  giving  humidity  to  the 
atmosphere. 

(2.)  The  fact  that  one  of  the  wet-bulb  thermometers  in  the  factory 
gives  a  higher  reading  than  the  figure  shown  in  column  III. 
of  the  said  table  oitposite  to  such  figure  in  column  II.  as 
represents  the  temperature  existing  in  the  factory,  shall  be 
evidence  that  the  amount  of  moisture  in  the  atmosphere  exceeds 
the  limit  prescribed  by  this  section. 

91.  Tiie  Secretary  of  State  may  by  order  repeal  or  vary  the  table  in    power  to 
the  Fourth  Schedule  to  this  Act,  and  substitute  any  new  or  amended  table    -,iter  table  of 
therefor :  '  humidity. 

Provided  as  follows  : — 

(a)  The  varied  or  substituted  table  shall  be  laid  in  a  complete  form 

before  both  Houses  of  Parliament  if  Parliament  is  sitting,  or 
if  not,  then  within  three  weeks  after  the  beginiung  of  the  next 
ensuing  session  of  Pailiament ;  and  if  the  table  is  disapproved 
by  either  House  of  Parliament  within  forty  days  after  having 
been  so  laid  before  Parliament,  the  table  shall  be  void  and  of 
no  effect : 

(b)  The  table  shall  not  come  into   operation  until  it  has  been  laid 

before  Parliament  for  forty  days  ;  but  after  the  expiration  of 
those  forty  days,  if  the  table  has  not  been  disapproved  of  as 
aforesaid,  the  Secretary  of  State  shall  cause  a  copy  thereof  to 
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be    i>nblislii><l    in    tlu'    hoiitlnii    (ia/.itti-,    ami    to    be  {,Mveii    to 

eveiT  (K'cujtier  of  a  cotton  eloth  faetorv  wlio,  in  pnrsuanee  of 

tliis  Act,  lias  fjiven  notice  of  humidity  of  the  atmosphere  being 

artiticially  priHlueixl  in  tliat    faetorv,  and  after  tiie  expiration 

of    fourteen   ihiys   from    tlie    tirst    |(ublication    thi-reof    in    the 

London  (Jazette,  tlie  varitnl  or  substituted  table  shall  be<leeined 

to  b^-  the  table  in  the  Kourth  Schedule  to  this  Act. 

Kniploynuiit  92. — (1.)   In  every  eot ton  eloth  factory,  for  the  purpose  of  recording 

of  rliermo-  the   humidity  of    the  atmosphere  and   the  temperature  there  must  be 

meters.  provideil.  maintaine<l.  and  kept    in    correct  working  oixlcr  two  sct.s  of 

8tanilarilise<l  wet  and  dry  bulb  thermometers. 

(2.)  The  following  re;;ulatioiis  shall  Ix;  olwervtsl  with  reference  to  the 
employment  of  such  thermometers  : — 

(a)  One  set  of  thermometers  is  to  be  fixed  in  the  centre  and  one  at  the 

side  of  the  factory,  or  in  such  other  position  as  is  directctl  or 
sanctioned  by  an  inspector,  so  as  to  be  plainly  visible  to  the 
workers : 

(b)  The  occupier  or  manager  or  person  for  the  time  Ixjing  in  charge 

of  the  factory  shall  read  the  thermometers  thrice  in  the  day, 
namely,  l>etween  seven  and  eight  o'clock  in  the  foren(H)n, 
lietween  ten  and  eleven  o'chxik  in  the  forenoon,  and  between 
three  and  four  o'cl<iek  in  the  afternoon,  on  every  day  on 
which  any  workers  arc  em])loyed  in  the  factory,  and  siiall 
record  tiie  readings  of  each  tiiermometer  at  each  of  tho.se  times 
on  a  form  provided  for  the  purpose  for  each  set  of  thermometers 
in  accordance  with  the  form  of  record  and  the  regulations  con- 
tained in  the  Fourth  Schedule  to  this  Act ; 

(c)  The  form  in  which  the  readings  of    each  thermometer  are  to  be 

recorde<l  nnist  be  ke])t  hung  uj)  near  the  thermometers,  and 
after  being  duly  filled  up,  nuist  be  forwardeil  at  the  end  of 
each  month  to  tiie  inspector  of  the  district,  and  a  copy  must  Ix; 
kept  at  the  factory  for  reference  : 

(d)  There  must  Ik;  kept  hanging  up  in  a  frame,  and  properly  glazed, 

in  a  conspicuous  |iosition  ami  near  to  each  set  of  thermometers, 
a  co|>y  of  tiie  table  set  out  in  the  Kourth  Schedule  to  this  Act  ; 

(e)  Each  form  shall  be  /n-hnn  fticir  evidence  of  the  lnunidity  of  the 

atmosphere  and  temperature  in  the  factory  in  whicii   tiic  form 
was  hung  up. 
Notices  and  93. — (1.)  The  occui)ier  of  every  cotton  cloth  factory  in  which  humidity 

insfM^tions  of    tiic   atmosphere    is   produced  by   any   artificial    means   wliatsocver 

whtTt'  (ex<"ept  by  gjis  us«><l  for  lighting  purposes  oidy)  shall,  at   or  Ixifore  the 

hiinii'lity  i-*  time  at.  whicrli  such  artificial  production  of  humidity  is  commence<l,  give 

artiticially  not  ice  thereof  in  wiiting  to  the  ciiicf  inspector  of  factories, 

pnxluuwl.  (2.)   Kvcry  f.ictory  in  respect  of  wiiich  any  such  notice  haslwcn  given 

shall  Ik-  visited  by  an  inspector  once  at  least  in  every  three  months. 
The  inspector  shall  examine  into  the  temperature,  humidity  of  the 
atmosphere,  ventilation,  and  ipiantity  of  fresh  air  in  the  factory,  and 
shall  report  to  the  chief  inspector  of  factories  in  the  pre.scrilHjd  form. 

(.3.)  If  at  any  lime  the  (x-ciipier  of  any  factory  in  respect  of  which  any 
HUfh  notice  has  In-en  given  ceases  to  pnMluce humiility  by  ;iili(icial  means, 
he  may  give  notice  in  writintr  of  such  cessation,  and  from  the  daleof  that 
notice,  and  sf>  long  as  humidity  is  not  arlilici.-dly  produced  in  the  factory, 
the  iiiovisions  of  this  section  shall  not  apply  to  th.it  factory. 
Ucgulationn  94.   In    every  cotton  ••loth  factory  tlie  following  regulations  for  the 

for  the  pro-  jirolecfion  of  health  shall  li.'ive  efTect,  viz.  : — 

t«ction  of  (I.)  The  water  »isc«|  for  the  purpose  of  pro<lucin(;  humidityshall  either 

lii-;dth.  Ijc  taken  from  a  public  supjily  of  drinking  water  or  fit  her  source 

of  pure  wafer,  or  shall  Im-  cfTecfively  pnrifiwl  to  the  safi.sfaction 
of  the  inspector  beffire  l>eing  introdiicc<l  in  the  form  of  steam 
info  the  factory,  and  :dl  ducts  for  the  intriHJuct  ion  of  humidified 
air  shall  be  kept  clean. 
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(2.)  The  pipes  used  for  the  introduction  of  steam  into  a  cotton  cloth 
factory  in  which  the  temperature  is  seventy  deforces  Fafireiiheit 
or  over  shall,  so  far  as  they  are  within  the  shed,  be  as  small  both 
in  difimeter  and  length  as  is  leasonably  practicable,  and  shall 
be  effectively  covered  with  non-conductini;  material  to  the 
satisfaction  of  the  inspector,  so  as  to  minimise  the  amount  of 
heat  thrown  off  by  them  into  the  shed. 

(8.)  In  the  case  of  a  cotton  cloth  factor}'  in  wliich  humidity  of  the 
atmosi)here  is  producetl  by  any  artificial  means  whatsoever 
(except  by  gas  used  for  lighting  purposes  only),  the  airange- 
ments  for  ventilation  shall  be  such  that  during  working  hours 
in  no  part  of  the  cotton  cloth  factory  shall  the  proportion  of 
carbonic  acid  (carbon  dioxide)  in  the  air  be  greater  than  nine 
volumes  of  carbonic  acid  to  every  ten  thousand  volumes  of  air. 

(4.)  Unless  some  oilier  method  certified  by  the  inspector  to  be  equally 
satisfactory  is  adopted,  the  outside  of  the  roof  of  every  cotton 
cloth  factory  shall  be  whitewashed  every  year  before  the  thirty- 
first  day  of  May,  and  such  whitewash  shall  be  effectively 
maintained  until  the  thirty-first  day  of  August. 

(").)  In  every  cotton  cloth  factory  erected  after  the  second  day  of 
February  one  thousand  eight  hundred  and  ninety-eight  a  suffi- 
cient and  suitable  cloak  room,  or  cloak  rooms,  shall  be  provided 
for  the  use  of  all  the  persons  employed  therein,  and  sliall  be 
ventilated  and  kept  at  a  suitable  temperature. 

95.  If  in  the  case  of  any  cotton  cloth  factory  there  is  a  contravention    Penalties  for 
of  or  non-compliance  with  any  of  the  foregoing  provisions  with  regard  to    non-com- 
cotton  cloth  factories,  the  inspector  shall  give  notice  in  writing  to  the    pUance. 
occupier  of  the  factory  of  the  acts  or  omissions  constituting  the  contra- 
vention or  non-compliance,  and  if  those  acts  or  omissions,  or  any  of  them, 

are  continued  or  not  remedied,  or  are  repeated  within  twelve  months 
after  the  notice  has  been  given,  the  occupier  of  the  factory  shall  be  liable, 
for  the  first  offence  to  a  fine  not  less  than  five  pounds  and  not  exceeding 
ten  pounds,  and  for  every  subsequent  offence  to  a  fine  not  less  than  ten 
pounds  and  not  exceeding  twenty  pounds. 

96.  The  foregoing  provisions  of  this  Act  with  respect  to  cotton  cloth    Application 
factories   shall   apply  to  every  textile  factory  in  which  atmospherical    of  foregoing 
humidity   is    artificially   produced    by   steaming    or   other    mechanical    provisions 
appliances,  and  in  which  regulations  under  Part  IV.  of  this  Act  with    to  other 
respect  to  humidity  are  not  for  the  time  being  in  force,  but  subject  to  the    humid 
following  qualifications,  namely  : —  factories. 

(a)  The  Secretary  of  State  may  by  sjjecial  order  modify  the  provisions 

of  the  Fourth  Schedule  to  this  Act  with  respect  to  the  maximum 
limits  of  hmnidity  ; 

(b)  The  reading  of  the  thermometer  between  seven  and  eight  o'clock 

in  the  forenoon  shall  not  be  required  :  and 

(c)  Section   ninety-four  respecting  regulations  for  the  protection  of 

health  in  cotton  cloth  factories  shall  not  apply  ;  and 

(d)  The  regulations  in  section  ninety-two  distinguished  as  (b),  (c), 

(d),  and  (e)  which  are  required  to  be  observed  with  reference 
to  the  emj)loyment  of  thermometers  shall  not  apply  to  cotton 
spinning  mills. 

(iii.)  Jialtchou.scx. 

97. — (1.)  It  shall  not  be  lawful  to  let  or  suffer  to  be  occupied  or  to  Sanitary 

occujiy  any  room  or  place  as  a  bakehouse,  unless  the  following  regulations  regulations  for 

are  complied  with  : —  bakehouses. 

(a)  A  watercloset,  earthcloset,  privy,  or  ashpit  must  not  be  within  or 

commuincate  directly  with  tiie  bakehouse  : 

(b)  Every   cistern    for    sujjplying    water    to   a   bakehouse   must   be 

separate  and  distinct  from  any  cistern  for  supplying  water  to  a 
watercloset : 
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(c)  A  dmin  o:- pipe  for  carrviiij;  off  fii-'cal  or  scwngo  matter  must  not 
have  an  oprnini:  within  tlie  bakehouse. 

(2.")  If  any  poixm  li-ts  nr  sutTci-s  to  bt-  (Kvupie*!  or  occupies  anj'  room 
or  phioe  as  a  bakehouse  in  contravention  of  this  section  he  sliall  \>e  liable 
to  a  tine  not  exceedinj:  forty  shillinj.'s.  and  to  n  further  fine  not  exccetlinp 
five  shillinjjs  for  everyday  durin;:  which  any  r<X)in  or  place  is  so  occupietl 
after  a  conviction  umler  this  section. 

98. — (1-^  Where  a  court  of  summary  juristliction  is  satisfied  on  the 
prosecution  of  an  inspector  or  a  «listriet  council  that  any  ro<im  or  i)iacc 
used  as  a  bakehouse  is  in  such  a  state  as  to  \k'  on  sanitary  t'rounds  unfit 
for  use  or  occupation  as  a  bakehouse,  the  occupier  of  the  bakehouse  shall 
lie  liable  to  a  fine  not  exceediuf:,  for  the  first  offence,  forty  shillings,  and 
for  any  subset|uent  otTencc  five  pountls. 

(2.)  The  court  of  summary  juristlietion.  in  adilition  to  or  instead  of 
inflict inj^  a  fine,  may  onler  means  to  be  a<lopted  V)y  the  occupier,  within 
the  time  named  in  the  order,  for  tlie  purjiose  of  removing:  the  ground  of 
complaint.  Tiie  court  m;iy.  on  application.  enlarj;e  the  time  so  naiiie<l. 
but  if  after  the  ex)iiration  of  the  time  as  originally  nametl  or  enlargdl  by 
subseipient  order  the  order  is  not  coniplieil  with,  the  occupier  shall  be 
liable  to  a  fine  not  exceeding  one  pound  for  every  day  that  the  non- 
compliance continues. 

99. — (1.)  All  the  inside  walls  of  the  rooms  of  a  bakehouse,  and  all  the 
i-eilings  or  tops  of  those  rooms  (whether  tliose  walls,  ceilings,  or  tops  are 
plasteritl  or  not),  and  all  the  passages  and  staircases  of  a  bakehouse,  must 
cither  be  jiaintcil  with  oil  or  varnishetl  or  be  limewashetl.  or  Ijc  partly 
painted  or  varnished  and  partly  limewashed  :  and 

(a)  where  the  bakehouse  is  paintctl  with  oil  or  varnished,  there  must 

be  three  coats  of  jiaint  or  varnish,  and  the  paint  or  varnish 
must  be  renewed  once  at  least  in  every  seven  years,  ami  must 
be  washed  with  hot  water  an<l  soap  once  at  lenst  in  every  six 
months  ;  an<l 

(b)  where   the   bakehouse   is  limewashed,  the  liniewa.shing  must   be 

renewed  once  at  least  in  every  six  months. 

(2.)  A  bakehouse  in  which  there  is  a  contravention  of  this  section 
shall  Ik?  dcemetl  not  to  be  kept  in  conformity  with  this  Act. 

100. — (1.)  A  place  on  the  same  level  with  a  bakehouse,  and  forming 
part  of  the  same  building,  may  not  Ik."  used  as  ji  sleeping  jilace.  unless  it 
is  constructed  as  follows,  that  is  to  say 

(a)  is  effectually  separated  from  the  bakehouse  by  a  partition  extemling 

from  the  titHir  to  the  ci'iling  :  and 

(b)  has  an  external  glazed  window  of  at  le«st  nine  superficial  feet  in 

area,  of  which  at  least  four  and  a  half  superficial  feet  arc  made 
to  open  for  ventilation. 

(2.)  If  any  j>ers<>n  lets  or  occupies  or  continues  to  let  or  knowingly 
suffers  to  1k!  o<'<-upi«'<l  any  place  contrary  to  this  section  he  shall  be  liable 
to  a  fine  not  exceeding,  for  the  first  oflfence,  twenty  shillings,  and  for  any 
sultsc'iuent  oflenee  five  pounds, 

101.— (1.)  .Vn  underground  bakehouse  shall  not  be  used  asa  bakehouse 
uidcss  it  was  so  used  ( // )  at  the  p.assiiig  of  this  Act. 

(2.)  .'^ubjeei  t<i  the  foregoing  provision,  after  the  first  day  of  .bniuary 
one  thousand  nine  hundred  and  four  an  underground  bakehouse  shall 
not  l>e  used  unless  certified  by  the  district  council  to  l)c  s\iitable  for 
that  purpose. 

(3.)  For  the  purpose  of  this  section  nn  underground  bakehouse  shall 
mean  a  Iwikehouse.  any  baking  room  of  which  is  so  situate  that  the  surface 
f>f  the  fl<K>r  is  more  than  three  feet  Ix-'low  the  surface  of  the  footway  of 


(>«)  Thi*  include"  prenjines  wliicli  lind  Ixiu  iiswl  ns  a  bakehouse,  iind  which 
at  the  pnMJn^  of  the  Act.  though  u<<t  then  in  netual  use.  were  ndverfise<l  hy 
tlic  owner  to  ne  let  IIS  a  hiikehouoe.  Srhucrzrrhof  \.  It'ilknin,  (1898)  1  (^  It. 
640. 
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tlie  atljoininp:  street,  or  of  the  jrroinid  adjoininjr  or  nearest  to  tlie  room. 
The  expression  "  bakinj?  room  "  means  any  room  used  for  baking,  or  for 
any  process  incidental  thereto. 

(4.)  An  underground  bakehouse  shall  not  be  certified  as  suitable  unless 
the  district  council  is  satisfied  that  it  is  suitable  as  regards  construction, 
light,  ventilation,  and  in  all  other  respects. 

(5.)  Tliis  section  siiall  have  effect  as  if  it  were  included  among  the  pro-    54  &  55  Vict. 
visions  relating  to  Ijakehouses  v^'hich  are  referred  to  in  section  twenty-six    c.  76. 
of  the  Public  Health  (London)  Act,  18'Jl. 

(0.)  If  any  place  is  used  in  contravention  of  this  section  it  shall  be 
deemed  to  be  a  workshop  not  kept  in  conformity  with  this  Act. 

(7.)  In  the  event  of  the  refusal  of  a  certificate  by  the  district  council, 
the  occupier  of  the  bakehouse  may,  within  twenty-one  days  from  the 
refusal,  by  complaint  apply  to  a  court  of  summary  jurisdiction,  and  if  it 
ap{)ears  to  the  satisfaction  of  the  court  that  the  bakehouse  is  suitable  for 
use  as  regards  construction,  liglit,  ventilation,  and  in  all  other  respects, 
the  court  shall  thereupon  grant  a  certificate  of  suitability  of  the  bakehouse, 
which  shall  have  effect  as  if  granted  by  the  district  council. 

(8.)  Where  any  place  has  been  let  as  a  bakehouse,  and  the  certificate 
required  by  this  section  cannot  be  obtained  unless  structural  alterations 
are  made,  and  tlie  occupier  alleges  that  the  whole  or  part  of  the  expenses 
of  the  alterations  ought  to  be  borne  by  the  owner,  he  may  by  comjilaint 
apply  to  a  court  of  summar}'  jurisdiction,  and  that  court  may  make  such 
order  concerning  the  expenses  or  their  api)ortionment  as  ap})ears  to  the 
court  to  be  just  and  equitable,  under  the  circumstances  of  the  case,  regard 
being  had  to  the  terms  of  any  contract  between  the  parties,  or  in  the 
alternative  the  court  may,  at  the  request  of  the  occupier,  determine 
the  lease. 

102.  As  respects  every  retail  bakehouse,  the  provisions  of  this  Part  of    Euforcemi-ut 
this  Act  shall  be  enforced  by  the  district  council  of  the  district  in  which    of  law  as  to 
the  retail  bakehouse  is  situate,  and  not  by  an  inspector  ;    and  for  the    retail  bake- 
puri)Oses  of   this  section  the  medical  ofHcer  of    health  of    the  district    houses  by 
council  shall  have  and  may  exercise  all  the  powers  of  entry,  inspection,    sanitary 
taking  legal  proceedings  and  otherwise  of  an  inspector.  authorities. 

In  this  section  the  expression  "  retail  bakehouse  "  means  any  bakehouse 
or  place,  not  being  a  factory,  the  bread,  biscuits,  or  confectionery  baked 
in  which  are  sold,  not  wholesale,  but  by  retail,  in  some  shop  or  place 
occupied  with  the  bakehouse. 


(iv.)  Lduitdr'ics. 

103. — (1.)  In  cverj  laundiy  carried  on  byway  of  trade,  or  for  purposes   Application 
of  gain,  the  following  piovisions  shall  apply  : —  of  Act  to 

(a)  The  period  of  employment,  exclusive  of  meal  hours  and  absence    laundries. 

fiom  work,  shall  not  exceed,  for  women  fourteen  hours,  for 
young  persons  twelve  hours,  and  for  children  ten  hours  in  any 
consecutive  twenty-four  hours  ;  nor  a  total  for  women  and  young 
l)ersons  of  sixty  hours,  and  for  children  of  thirty  hours  in  any 
one  week,  iTi  addition  to  such  overtime  as  may  be  allowed  in  the 
case  of  women  ; 

(b)  A   woman,   young   person,  or  child  must  not  be  employed  con- 

tinuously for  more  than  five  hours  without  an  interval  of  at 
least  half  an  hour  for  a  meal  ; 

(c)  Women,  young  persons,  and  children  employed  in  the  laundry 

shall  have  allowed  to  them  the  same  holidays  as  are  allowed  to 
women,  young  persons,  and  children  emploj-cd  in  a  factory  or 
workshoj)  under  this  Act  : 

(d)  So  far  as  regards  jirovisions  with  respect  to  health  and  safety, 

accidents,  education  of  cliildren,  notice  of  occupation  of  a 
factory  or  workshop,  the  aflixing  of  abstracts  and  notices  and 
the  matters  to  be  specified  in  those  notices  (so  far  as  they  apply 


~(\-l 
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to  laundries),  jKiwcrs  of  inspectors,  fines,  and  lcj*al  proceetlings 
for  any  failure  to  enmiily  witli  liie  provisions  of  this  section, 
this  Avt  siiall  have  rtTici  as  if  every  laiuuiry  in  wliieh  steam, 
water,  or  otlier  navhanieal  power  is  used  in  aid  of  tlie  laundry 
priK-ess  were  a  factory,  and  every  otlu-r  laundry  were  a  workshop, 
and  as  if  every  o(.'eupier  of  a  laundry  were  the  occupier  of  a 
factory  or  of  a  worksho|)  ; 

(e)  The  notice  to  be  ath.xed  in  the  laundry  shall  specify  the  period  of 

eniploymeut  and  the  times  for  niejds,  hut  the  perio<l  and  times 
so  speeitiol  may  he  vnrie«l  before  the  Ix'irinning  of  employment 
on  any  day  ; 

(f)  The  provisions  of  this  Act  jirohil)itinj.'  the  employment  of  women 

within  four  weeks  after  childbirth,  and  of  children  under  the 
aire  of  twelve  years,  shall  apply  to  the  laundry  in  like  numner 
as  to  a  factory  or  workshop. 
(2.)  Women  employol  in  laundries  may  work  overtime,  8ubje<;t  to  the 
following  contlitions.  namely  : — 

(a)  A  woman  must  not  work  more  than  fourteen  hours  in  any  day  ;  and 

(b)  The  overtime  worked  must  not  exceed  two  hours  in  any  day  ;  an<l 
(,c)  (Jvertime  nnist  not   be  workctl  on  more  than   three  tlays  in  any 

week  or  more  than  thirty  days  in  any  year  ;  and 

(d)  The  re(iuirements  of  section  sixty  of  this  Act  with  respect  to 
notices  must  be  observed. 

(H.)  In  the  case  of  every  laundry  worked  by  steam,  water,  or  other 
mechaincal  power — 

^a)  a  fan  or  other  means  of  a  proper  construction  must  be  jn'ovidctl, 
maintained,  and  used  for  re>julatinf{  the  temperature  in  every 
ironin^'-room.  and  for  carryinj,'  away  the  steam  in  every  wash- 
house  in  the  laundry  :  and 

(h)  all  stoves  for  heating  irons  must  be  sutticiently  separated  from  any 
ironin<:-ro<>m,  an<l  jras  irons  emittini;  any  noxious  fumes  must 
not  be  used  ;  and 

(c)  tiie  Hours  must    Ix'   kei)t   in  ii(kx\  condition  aiul  drnincil  in  such 

manner  as  will  allow  the  water  to  (low  off  freely. 

A  laundry  in  which  these  piovisions  are  contravene<l  shall  Ix;  deemed 
to  be  Ji  factory  not  kept  in  conformity  witii  this  Act. 

(4)  Nothing  in  this  section  sliall  ajiply  to  any  laundry  in  which  tlie 
only  persons  employed  are — 

(a)  inmates  of  any  prison,  reformatory,  or  industrial  scluxil,  or  other 

institution  for  the  time  ln-ing  subject  to  inspection  un<lcr  any 
Act  other  tli.'in  this  Act  ;  or 

(b)  inmates  of  an  institution  conducted  in  gotxl  faith  for  religious  or 

<-haritalile  purposes  ;  or 

(c)  niemU-rs  of  the  same  family  dwelling  theie, 

or  in  which  not  more  than  two  persons  dwelling  elsewhere  are  cmploycil. 


Application 
of  certain 
provi.sioiu)  to 
(lockii. 


104. — (I.)  The  provisions  of  this  Act  with  respect  to — 
Qi.)    Tower    to    nmke    orders    ns    to    dangerous    machines    (section 

seventeen) ; 
(ii.)  Accidents  : 

(iii.)  Regulations  for  dangerous  tnides  : 

(iv.)   I'owi-rs  of  ins|K'ctors  (section  one  iiuiulrcd  antl  iiineie<'ii)  :  and 
(V.)  Fines  in    ca»<'  of    ilenth    or    injury    (section    one  hundred  and 
tiiirty-six)  ; 
shall  have  effect  («),  ns  if  every  dock,  wharf,  quay,  an«l  warehouse,  and 

(o)  Srrtion"  104  nnil  10.>  take  the  place  of  sect.  '2.T  of  the  r»]nnle<l  Factory 
and  Workshop  Act,  IM!).')  (.Vs  A:  .'>!•  \  it  t.  c.  ;i7),  which  provided   thnt  certain 
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all  machinery  or  plant  used  in  the  process  of  loading  or  unloading  or 
coaling  any  ship  in  any  dock,  harbour,  or  canal  were  included  in  the 
word  "  factory,""  and  the  purjjose  for  whicli  the  machinery  or  plant  is  used 
were  a  manufacturing  piocess  ;  and  as  if  the  person  wlio  by  himself,  his 
agents,  or  workmen,  uses  any  such  machinery  or  plant  for  the  before- 
mentioned  purpose  were  the  occupier  of  the  premises  ;  and  for  the 
purpose  of  the  enforcement  of  those  provisions  the  person  having  the 
actual  use  or  occupation  of  a  dock,  wliarf,  quaj^  or  warehouse,  or  of  any 
premises  witliin  the  same  or  forming  part  thereof,  and  the  person  so 
using  anj-  such  machinery  or  plant  shall  be  deemed  to  be  the  occupier  of 
a  factory. 

(2.)  For  the  purposes  of  this  section  the  expression  "  plant  "  includes 
any  gangway  or  ladder  used  by  any  i)crson  employetl  to  loatl  or  unload  or 
coal  a  ship,  and  the  expressions  "ship'"  and  "harbour"'  have  the  same 
meanings  as  in  the  Merchant  Shipping  Act,  1894. 

(vi.)  Huildi/iz/s. 

105. — (1.)  The  provisions  of  this  Act  with  respect  to — 
(i.)  Tower  to  make  orders  as  to  dangerous  machines  (section  seven- 
teen) ; 

provisions  and  sectious  of  the  Factory  Acts  should  "have  effect  as  if  (a)  every 
(luck,  wharf,  quay,  and  warehouse,  and,  so  far  as  relates  to  tlie  process  of 
loading  or  unloading  therefrom  or  thereto,  all  machinery  and  plant  used  in 
that  process  ;  and  (b)  any  premises  on  which  machinery  worked  by  steam, 
water,  or  other  mechanical  power  is  temporarily  used  for  the  purpose  of  the 
construction  of  a  building  or  any  structimil  work  in  connection  with  a  build- 
ing, were  included  in  the  word  "factory,"  and  the  piu-pose  for  which  the 
machinery  is  used  were  a  manufacturing  process,  and  as  if  the  person  who 
by  himself,  his  agents,  or  workmen  temporarily  uses  any  such  machinery  for 
the  before-mentioned  process  were  the  occupier  of  the  said  premises  ;  and 
for  the  purpose  of  the  enforcement  of  those  sections  the  person  hanng  the 
actual  use  or  occupation  of  a  dock,  wharf,  quay,  or  warehouse,  or  of  any 
premises  within  the  same  or  forming  part  thereof,  and  the  person  so  using 
any  such  machinery,  sliall  be  deemed  to  be  the  occupier  of  a  factory."  On 
the  construction  of  this  section  the  following  cases  have  been  decided :  Employ- 
ployment  on  a  ship  in  a  deck  is  employment  on  or  in  a  "  factory,"  whether  the 
ship  is  being  repau-ed  in  adry  dock:  Jiaiitex.  JoO.so)/, (1901)  A.  C.  404  ;  or  afloat 
in  a  wet  dock:  Cattermohx.  Atlantic  Transport  Co..  (1902)  1  K.  B.  204  ;  dis- 
approving of  the  decision  in  Flowers  v.  Chambers,  (1899)  2  Q.  B.  142.  "  Wharf" 
is  here  used  in  its  ordinary  and  popular  signification  of  a  place  contiguous  to 
water  over  which  goods  pass  in  the  process  of  loading  or  imloading :  Haddock 
V.  Humphreij,  (1900)  1  Q.  B.  609  ;  a  floating  structure  may  be  a  wharf :  Ellis 
V.  Cory,  (1902)  1  K.  B.  38.  The  doctrine  of  cjusdem.  generis  does  not  require 
that  a  warehouse  to  be  within  this  section  nmst  be  near  water  :  Wilmott  v. 
Paton,  (1902)  1  K.  B.  237.  The  process  of  loading  a  ship  includes  the 
putting  back  the  iron  beams  across  the  hatchway  after  the  goods  have  been 
stowed:  Stuart  v.  Xixon,  (1901)  A.  C.  79.  Sub-sect,  (a)  does  not  include 
the  process  of  loading  a  ship  from  a  lighter  alongside,  though  they  are  in  a 
dock  :  Hennessey  v.  McCahe,  (1900)  1  Q.  B.  491.  Machinery  used  in  unload- 
ing a  ship  was  held  to  be  a  "  factory  "  in  Woodham  v.  Atlantic  Transport 
Co.,  (1899)  1  Q.  B.  lo.  A  mortar  mill  used  in  the  construction  of  a  biuldiug 
and  the  shed  in  which  it  stood  were  both  held  to  be  factories  within  sub- 
sect,  (b)  :  McXicholas  v.  Dawson,  (1899)  1  Q.  B.  773.  "  Actual  use  or  occupa- 
tion "  was  held  to  apply  to  a  person  having  the  temporary  use  of  part  of  a  quay 
for  unloading  a  ship:  Merrill  v.  ]]'ilso)t,  (1901)  1  K.  B.  35  (approved  in 
Jlnine  v.  Johson,  (1901)  A.  C.  404),  and  to  a  firm  of  painters  employing  men 
to  paint  a  ship  lying  in  a  dock  :  Bartell  v.  Gray,  (1902)  1  K.  B.  225. 
"Such  machinery"'  (at  the  end  of  the  section)  includes  the  machinery 
mentioned  in  sub-sect,  (a):   Carrington  v.  Bannister,  (1901)  1  K.  B.  20. 


57  &  58  Vict, 
c.  60. 


AppHcation 
of  certain 
provisions 
to  buildings. 


7(54  1   Ki.w.  7,  c.  2-2. 

(ii.)  Accidents  ; 

(^lii.)  Rc;,Milatio!>s  for  ilnnKormis  tmdc-s  ; 

(iv.)  I'owci-s  of  inspocioi-s  (section  one  Imndred  and  nineteen):  and 
(.V.)  Fines  in  case  of  death  or  injury  (section  one  Inindred  and  thirty- 
six)  ; 
bhall  have  effect  as  if  any  premises  on  wliich  machinery  worked  by  steam, 
water,  i>r  other  meclianical  jxiwer  is  temporarily  used  for  the  purpose  of 
the  construction  of  a  buihlinp  or  any  structural  work  in  connection  with 
a  building  were  included  in  the  word  "factory,"  and  the  purpose  for 
which  the  machinery  is  used  were  a  manufacturing  jjrocess.  and  as  if  the 
person  who,  l.y  hiinsilf.  his  agents,  or  workmen,  temponirily  uses  any 
such  machinery  for  the  before-mentioned  purjiose  were  the  occupier  of 
the  sjiiil  |)remises  ;  and  for  the  purpose  of  the  enforcement  of  those 
juovisions  the  person  so  using  any  such  machinery  shall  Ijc  <leemetl  to  be 
the  occupier  of  a  factory  (.«<')• 

(2.)  The  provisions  of  this  Act  with  respect  to  notice  of  accidents,  and 
the  formal  investigation  of  accidents,  shall  have  effect  as  if — 

(a)  any  building  which  exceeils  thirty  feet  in  height,  and  which   is 

Ix'ing  constructe<l  or  rei)aired  by  means  of  a  scaffolding  ;  and 

(b)  any  building  which  exceeds  thirty  feet   in  height,  and  in  which 

more   than   twenty  jjcrsons,  not   being  domestic  servants,  arc 

employed  for  wages, 
were  included  in  the  word  "factory,"  and,  as  if,  in  the  first  cR.se.  the 
employer  of  the  pei-sons  engiiged  in  the  c(mstruction  or  repair  and,  in 
the  second  case,   the  occupier  of  the  building,  were  the  occupier  of  a 
factory, 

(vii.)   Jtiiilicii ijx. 

Application  106. — (1.")  Where  any  line  or  siding  not  being  part  of  a  railway  within 

<if  (ertain  the  meaning  of  the  l{ailway  Employment  (Prevention  of  Accidents)  Act, 

provisions  to  IDdU.  is  u>etl  in  connexion  with  a  factory  or  worksliop,  or  with  any  i)lace 

railway  to  whicii  any  of  the  i)rovisions  of  this  Act  are  ain)lie<l,  the  provisions  of 

t-idings.  this  Act  with  resjiect  to — 

€3  &  G4  Vict  ^'O  ''"^^cr  to  make  orders  as  to  dangerous  machines  (section  scven- 

o.  27.  **^^"")  = 

(ii.)  Accitlents ; 

(iii.)  Uegidations  for  dangerous  tiades  ; 

(.iv.)  l'owci-8  of    inspectors  (section  one  hundred  and  nineteen)  ;  and 
(v.)  Fines  in  case  of  death  or  injury  (section  one  hundreil  and  thirty- 
six). 
shall  have  effect  as   if  I  lie  line  or  siding  were  p.irt   of    the  factory  or 
Workshop. 

(2.)  If  any  such  line  or  siding  is  used  in  connexion  with  more  than 
one  fa<;tory  or  workshop  lx.'longing  to  different  occupiers,  the  foregoing 
provisions  siiall  li.ive  effect  as  if  the  line  or  siding  were  a  .separate 
factory. 

I'Alir  VI.— II. .mi;  \V(iuk. 

107.  In  IhecfU'e  of  jiersons  cmjiloyo*!  in  such  classes  of  work  a.s  may 

from   time  to  lime  lie  specified  i»v  Sjiecial   Order  of   the  Secretary  of 

State— 

J.iiit»«  of  ^1^  'Pl,g  occupier  of  every  factory  and  workshop  and  cverj*  contractor 

outworkcrt  emplovcil  bv  anv  such  occupier  in  the  business  of  the  factory  or 

<«  ^-  '"I't  worksiu.p  sh.dl— 

ID  («rtani  ^^j  keep  in  the  prescril)e<I  form  and  manner,  and  with  the 

'""'"•  prr«cril>cd    particulars,  lists  showing    the  name*   and 

addrc<t»cs   of   all   j)ersons   directly    employed    by  him, 

[oo)  ISee  note  (o),  atitr^  p.  702. 
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either  as  workmen  or  as  contractors,  in  tlie  business 
of  the  factory  or  workshop,  outside  the  factory  or 
workshop,  and  the;  places  where  they  are  employed  ; 
and 

(b)  send  to  an  inspector  such  copies  of  or  extracts  from  those 

lists  as  the  inspector  may  from  time  to  time  require  ; 
and 

(c)  send  on  or  before  the  first  day  of  February  and  the  first 

day  of  August  in  each  year  copies  of  those  lists  to  the 

disti'ict  couTicil  of  the  district  in  which  the  factory  or 

worksho])  is  situate. 

(2.)  Every  district  council  shall  cause  the  lists  received  in  pursuance 

of  this  section  to  be  examined,  and  shall  furnish  the  name  and 

place  of  employment  of  every  outworker  included  in  any  such 

list  whose  place  of  employment  is  outside  its  district  to  the 

council  of  the  district  in  wliicli  his  place  of  employment  is. 

(3.)  The   lists  kept    by  the  occupier  or  contractor  shall  be  open  to 

inspection  by  any  inspector  under  this  Act.  and  by  any  officer 

duly  authorised  by  the  distiict  council,  and  the  copies  sent  to 

the    council  and   the  paiticulars  furnished  by  one  council  to 

another   shall  be   open  to  inspection  by  any  inspector  under 

this  Act. 

(4.)  This  section  shall  apply  to  any  place  from  which  any  work  is 

given  out,  and  to  the  occupier    of   that   place,  and    to  everj' 

contractor  employed  by  any  such  occupier  in  connexion  with 

the  said  work,  as  if  that  place  were  a  workshop. 

(5.)  In  the  event  of  a  contravention  of  this  section  by  the  occupier  of 

a  factory,  workshop,  or  place,  or  by  a  contractor,  the  occupier 

or  contractor  shall   be   liable   to   a   fine   not   exceeding  forty 

shillings,  and  in  the  case  of   a  second  or  subsequent  offence, 

not  exceeding  five  pounds. 

108. — (1.)  If  the  district  council  within  whose  district  is  situate  a 

place  in  which  work  if  carried  on  for  the  purpose  of  or  in  connexion 

with  the  business  of  a  factory  or  workshop  give  notice  in  writing  to  the 

occupier  of  the  factory  or  workshoi),  or  to  any  contractor  employed  by 

any  such  occupier,  that  that  })lace  is  injurious  or  dangerous  to  the  health 

of  the  persons  employed  therein,  then,  if  the  occupier  or  contractor  after 

the  expiration  of  one  month  from  receipt  of  the  notice  gives  out  work 

to  be  done  in  that  place,  and  the  place  is  found  by  the  court  having 

cognizance   of   the  case   to   be  so  injurious  or   dangerous,  he   shall    be 

liable  to  a  tine  not  exceeding  ten  pounds. 

(2.)  This  section  shall  apply  in  the  ease  of  the  occu[)ier  of  any  place 
from  which  any  work  is  given  out  as  if  that  ])lace  were  a  workshop. 

(3.)  This  section  shall  not  apply  except  in  the  case  of  persons  employed 
in  such  classes  of  work  as  the  Secretary  of  State  may  specify  by  Special 
Order. 

109.  If  the  occupier  of  a  factory  or  workshop  or  of  any  place  fi'om 
which  any  work  is  given  out,  or  any  contractor  employed  by  any  such 
occupier,  causes  or  allows  weaiing  apparel  to  be  made,  cleaned,  or 
repaired,  in  any  dwelling-house  or  building  occupied  therewith,  whilst 
any  inmate  of  the  dwelling-house  is  suffering  from  scarlet  fever  or 
small-pox,  then,  unless  he  i)roves  that  he  was  not  aware  of  the  existence 
of  the  illness  in  the  dwelling-house,  and  could  not  reasonably  have  been 
expected  to  become  aware  of  it,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds. 

110. — (1.)  If  any  inmate  of  a  house  is  suffering  from  an  infectious 
disease  to  which  this  section  ai)plies,  the  district  council  of  the  district 
in  which  the  house  is  situate  may  make  an  order  foi'biddiug  any  work  to 
which  this  section  applies  to  be  given  out  to  any  person  living  or  working 
in  that  house,  or  such  part  thereof  as  may  be  si)ecified  in  the  order,  and 
any  order  so  made  may  be  served  on  the  occupier  of  any  factory  or 
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workshop,  or  any  other  place  fnmi  which  work  is  given  out.  or  on  the 
contractor  cniployc<l  by  any  such  cH-cupicr. 

(2.)  The  order  may  Iw  made  notwitlistandin;;  tliat  tlie  |)erHon  suffering 
from  an  infectious  disease  may  have  Ix'cn  removed  from  tlie  house,  and 
the  order  sliall  ho  made  eitlier  for  a  specirti-d  time  or  subject  to  the 
condition  that  tlie  house  or  part  then-of  liable  to  l»e  infected  shall  bo 
disinfecfe<l  to  tlie  satisfactii>n  of  the  medical  otHcer  of  health,  or  that 
other  rciusonable  prin-autions  shall  In-  adopted. 

(S.)  In  any  case  of  uifrency  the  |M)wers  ccmferred  on  the  district 
council  by  this  section  may  Ik-  cxenMsed  by  any  two  or  more  members 
of  the  council  actinj;  on  the  advice  of  tlie  medical  oflicer  of  health. 

(4.)  If  any  occupier  or  contractor  on  whom  an  order  under  this  section 
has  l)een  served  conti-avcncs  the  |irovisi(msof  the  order,  he  shall  be  liable 
to  a  fine  not  exceedinj,'  ten  jxmnils. 

(5.")  The  infectious  disea.scs  to  which  this  section  ap|>lies  are  the 
infectious  diseases  ropiired  to  1k>  notilieil  under  the  law  for  the  time 
beini:  in  force  in  relation  to  the  notification  of  infectious  disea.ses,  and 
the  work  to  which  this  section  aitjilics  is  the  making,  cleaning,  washing, 
altering,  ornamenting,  finishing  and  repairing  of  wearing  apparel  and 
any  work  incidental  thereto,  and  such  otiier  cla.sscs  of  work  as  may  Ije 
specifietl  by  Special  Order  of  tiie  Secretary  of  State. 

111.  The  application  of  tliis  Act  to  domestic  factories  and  domestic 
workshops  shall  Ijc  subject  to  the  following  provisions  : — 

(1.)  The  rcg^ulations  witli  respect  to  the  hours  of  enii)loymcnt  of 
women,  young  persons.  :uid  children,  shall  not  apply  to  any 
such  factory  or  workshop,  and  in  lieu  thereof  the  following 
regulations  shall  be  observed  therein  : — 

(a)  A  young  ))erson  or  child  siiall  not  lie  em])loye<l  in  the 

factory  or  workshop  except  during  the  perioil  of 
employment  herein-after  mentioned  :  and 

(b)  The   poricKl    of   eiii)iloymciit    for   a   young   jierson  shall, 

excejit  on  Saturday,  begin  at  six  o'clock  in  the  morn- 
ing and  end  at  nine  o'clock  in  the  evening,  and  sliall  on 
Saturday  begin  at  six  o'clock  in  the  morning  and  end 
at  four  o'clock  in  the  afterno<in  ;  and 

(c)  There  shall  l>c  allowed  to  every  young  person  for  meals 

and  absence  from  work  during  the  jicriod  of  employ- 
ment not  h'ss.  exccjit  on  Saturday,  than  four  hours 
and  a  half,  and  on  Saturday  than  two  hours  and  a 
half  ;  and 

(d)  The  perio<l  of  employment  for  a  child  on  every  day  either 

shall  begin  at  six  o'clock  in  the  m<iniing  and  en<l  nt 
one  o'clock  in  the  aftenioon,  or  shall  begin  at  one 
o'clock  in  the  afternoon  and  end  at  eigiit  o'cl<x;k  in 
the  evening  or  on  Saturday  at  four  o'clock  in  the 
afternoon  ;  and  for  the  purp<wc  of  tlie  juovisions  of 
this  Act  respecting  education  sucli  child  shall  Ijc 
<leeiiied.  according  to  circumstances,  to  be  emjiloyed 
in  a  morning  or  afternoon  set  ;  and 

(c)  A  child  shall  not  be  «'mploye<l  In-forc  the  lioiir  of  one  in 
the  afteriiof>n  in  two  successive  peri(M Is  of  seven  days, 
nor  after  that  iiour  in  two  successive  periods  of  seven 
<lays  :  and  a  «liil<l  shall  not  Ix- employed  on  Sat ui-day 
in  any  week  Infore  tlie  hour  of  one  in  the  aflern(Kin 
if  on  any  otiier  day  in  tlie  simie  week  he  lias  l>ecn 
emi>loye<i  In-fore  that  hour,  nor  afl<'r  that  hour  if  on 
nny  other  «lay  of  I  lie  same  week  he  has  Ik-cji  employetl 
after  that  iioiir  :  and 

(f)  A  chiM  shall  not  Ik-  employed  conlinuou-ly  for  more  than 
five  hours  without  an  interv.d  of  at  least  lialf-an-hour 
for  ft  meal. 
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(2.)  'J'lie  requirement  as  to  mnkin.u;  certain  entiies  and  re[)orts  when  a 
woman,  youn<,'  person,  or  child,  is  employed  in  pursuance  of  an 
exception,  shall  not  apply  except  so  far  as  may  be  prescribed 
from  time  to  time  l)y  the  Sec^rctary  of  State. 

{.S.)  The  provisions  of  this  Act  with  respect  to  certificates  of  fitness 
foi'  employment  shall  apply  to  a  domestic  factory  as  if  it  were 
a  worksho))  and  not  a  factory. 

.(4.)  The  followiiifi:  provisions  shall  not  apply  to  a  domestic  factory  or 
to  a  domestic  workshop,  namely  : — 

(a)  the  provisions    as    to    meal  hours   being  simultaneous, 

and  as  to  the  prohibition  of  employment  during  meal 
times  ; 

(b)  the  provisions  as  to  affixing  notices  and  abstracts,  and  as 

to  specifying  certain  matters  in  notices  so  affixed  ; 

(c)  the  provisions  as  to  holidays  ; 

(d)  the  provisions  as  to  notices  of  accidents  ; 

(e)  the  piovisions  as  to  the  means  of  ventilation,  the  drainage 

of  doors,  and  thermometers  : 

(f)  the  provisions  as  to  the  keeping  of  a  general  register. 
{').)  The  provisions  of  section  one  of  tliis  Act  (relating  to  the  sanitary 

condition  of  a  factor}-)  shall  not  apply  to  a  domestic  factory. 

112.  If  any  manufacture,  process,  or  description  of  manual  labour, 
Avhich  in  pursuance  of  this  Act  has  been  certified  by  the  Secretary  of 
State  to  be  dangerous,  is  carried  on  in  a  domestic  factory  or  workshop, 
all  the  provisions  of  this  Act  shall  apply,  as  if  the  place  were  a  factory 
•or  workshop  other  than  a  domestic  factory  or  workshop. 

113.  The  Secretary  of  State  shall  give  notice  of  the  provisions  of  this 
Act  relating  to  domestic  factories  and  workshops  by  the  publication  of 
the  prescribed  abstract  or  otherwise  as  he  thinks  fit. 

114. — (1.)  The  exercise  in  a  private  house  or  private  room  by  the 
family  dwelling  therein,  or  by  any  of  them,  of  manual  labour  by  way  of 
trade  or  for  i)urposes  of  gain  in  or  incidental' to  any  of  the  following 
handicrafts,  namely — 
(i.)  straw  plaiting,  or 
(ii.)  ])illow-lace  making,  or 

(iii.)  glove  making, 
shall  not  of  itself  constitute  the  house  or  room  a  workshop  within  the 
meaning  of  this  Act. 

When  it  is  jn-oved  to  the  satisfaction  of  the  Secretary  of  State  that  by 
reason  of  the  light  character  of  the  handicraft  carried  on  in  any  private 
house  or  piivate  room  by  the  family  dwelling  therein,  or  by  any  of  them, 
it  is  expedient  to  extend  tlie  provisions  of  this  sub-section  to  that  handi- 
craft, he  may  by  special  oi-der  extend  the  same  accordingly.  Part  Two 
of  this  Act  shall  apply,  so  far  as  circumstances  admit,  as  if  the  order 
were  an  order  extending  an  exception. 

(2.)  The  exercise  in  a  private  house  or  private  room  by  the  family 
dwelling  therein,  or  by  any  of  them,  of  manual  labour  for  the  purposes 
of  gain  in  or  incidental  to  any  of  the  following  purposes,  namely, — 

(i.)  the  making  of  any  article  or  of  part  of  any  article  ;  or 

(ii.)  the  altering,  repairing,  ornamenting,  or  finishing  of  any  article  ;  or 

(iii.)  the  adajjting  for  sale  of  anj-  article, 
shall  not  of  itself  constitute  that  house  or  room  a  workshop,  where  the 
labour  is  exercised  at  irregular  intervals,  and  does  not  furnish  the  whole 
or  principal  means  of  living  to  the  famil\'. 

115.  The  expressions  "  ilomestic  factory"  and  "domestic  workshop" 
mean  a  private  house,  room,  or  ])lace  which,  though  used  as  a  dwelling, 
is  by  reason  of  the  work  carried  on  there  a  factory  or  a  w.  )rkshop,  as  the 
case  may  be,  within  the  meaning  of  this  Act,  and  in  which  neither  steam, 
water,  nor  other  mechanical  power  is  used  in  aid  of  the  manufacturing 
process  carried  on  there,  and  in  which  the  only  pei"sous  employed  are 
members  of  the  same  family  dwelling  there. 
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I'AUT    VII.— 1'AUTICUI.AKS   OK   WoUK    AND   WAGES. 

I'liiticular*  116.— (1.)  In  every  textile  factory  the  occupier  sliall.  for  the  purpose 

of  work  or  **f  enabling:  each  w»>rker  wlio  is  paid  by  tlie  piece  to  compute  tlie  total 

wu'TS  to  amount  of  wau'cs  payable  to  iiim   in  n^pect  t)f  his  work,  cause  to  be 

W  Riven  published  particulars  of  the  rale  of  waives  api>licable  to  tiie  work  to  be 

to  piece  clone,  ami  also  particulars  of  the  work  to  which  that  rate  is  to  be  npplicti. 

workers.  J*^  follows  : — 

(a)  In  the  ca.se  of  weavers  in  the  worstc<l  and  woollen,  other  than  the 

hosiery,  tnides.  the  particulars  of  the  rate  of  waf^e-s  applicable 
to  the  work  done  by  each  weiivcr,  shall  be  furnishetl  to  him  in 
writinp  at  the  time  when  the  work  is  given  out  to  him, and  shall 
also  Ihj  exhibited  on  a  placard  not  containing  any  other  matter, 
and  posted  in  a  jxisiiion  where  it  is  easily  legible  : 

(b)  In  the  case  of  weavers  in  the  cotton  trade,  the  particulars  of  the 

rate  of  wages  applicable  to  the  work  to  lie  done  by  each  weaver 
shall  be  furnished  to  him  in  writing  at  the  time  when  the  work 
is  given  out  to  him,  and  the  basis  and  conditions  by  which  the 
prices  are  regulated  and  tixed  shall  also  be  cxhibitc«l  in  each 
room  on  a  placard  not  containing  any  other  matter,  and  |)osted 
in  a  position  where  it  is  easily  legible  : 

(c")  In  the  case  of  every  other  worker,  the  particulai-s  of  the  rate  of 
wages  applii-able  to  the  work  to  be  done  by  eacli  worker  shall 
1r"  furnished  to  him  in  writing  at  the  time  when  the  work  is 
given  out  to  him  ;  provided  that  if  the  same  particulars  are 
applicable  to  the  work  to  be  done  by  each  of  the  workers  in  one 
room  it  shall  be  sufticient  to  exhibit  them  in  that  room  on  :i 
placani  not  ei>ntaining  any  other  matter,  ami  posted  in  a  position 
where  it  is  easily  legible  : 

(d)  Such  jciriifulars  of  tJie  work  to  l)C  «lonc  by  each  worker  as  aflFect 
the  amount  of  wages  payable  to  hin>  shall  (except  so  far  as  they 
are  .a.scertainable  by  an  automat  iir  indicator)  be  furnishetl  to  him 
in  writing  at  the  time  when  the  work  is  given  out  to  him  : 

(c)  The  particulars  either  a-s  to  rate  of  wages  or  as  to  work  shall  not 

l>e  cx|)ressctl  by  means  of  symbols  : 

(f)  Where  an  automatic  indicator  is  used  for  ascertaining  work,  the 

indicator  shall  havt;  marked  on  its  case  the  numbir  of  teeth  in 
each  wheel  and  the  diameter  of  the  driving  roller,  except  that 
in  the  cji-^e  of  spinning  machines  with  traversing  carriage's  the 
number  of  spindles  and  thelengthof  the  stretch  insuch  machines 
shall  be  so  marked  in  substitution  for  the  diameter  of  the  drivinj? 
roller  : 

(g)  Where  such  |>articulars  of  the  work  to  b«'  done  by  each  worker  a.s 

afTi'ct  the  amount  of  wages  payable  to  him  arc  ascertained  by  an 
autf>niatic  indicator,  anil  a  placard  conlaiinng  the  particulars 
as  to  the  rate  of  wages  is  exhibited  in  each  loom,  in   pursuance 
of  an  agrecMu-nt  Ih-iwccii  employers  and  workmen,  and  in  con- 
formity with  the  re<iuiremenl.s  of  this  .section,  the  exhibition 
thereof  -hall  Im-  a  suflicient  compliance  with  this  section. 
(2.)  If   the  (Mvupier  fails  to  comply  with    the  re<iuiremcnts  of   this 
section,  or  fraudulititly  uses  a  fal.sc  indicator  for  ascertaining  the  parti- 
culars or  amount  fif  any  work  paid  for  by  the  i>iecc.  or  if  any  workman 
fraufluhiitly  alters  an  automatic   indicator,  tlie  occupier  or  workman,  as 
the  case  may  Ik-,  shall  be  li:d>lc  for  e.ach  offence  to  a  fine  not  exceeding 
ten  pound.H,  and  in  tlicca.Hc  of  a  sc<'ond  or  sulisecjucnt  conviction  within 
two  Vfjars  fnmi  the  last  conviction  for  that  offence  not   less  than  one 
|>nund.    I'mvideil  that  an  indicator  shall  not  Vjc  deemed  false  if  it  complic» 
with  the  re<)uir<'ment-H  of  this  section. 

(.3.)  If  anyone  engag«Ml  a-s  a  worker  in  a  factory,  having  rcceive<I  any 
such  particiil.irs,  whether  they  are  furnishetl  directly  to  him  or  to  a  fellow 
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workman,  discloses  the  particulais  for  the  jjurposc  of  divulging  a  trade 
secret  he  shall  be  liable  to  a  fine  not  exeeeding  ten  pounds. 

(4.)  If  anyone  for  the  purpose  of  obtaining  knowledge  of  or  divulging 
a  ti'ade  secret  solicits  or  procures  a  person  so  engaged  in  a  factory  to 
disclose  any  such  particulars,  or  with  that  object  pays  or  rewards 
any  such  person,  or  causes  any  such  person  to  be  paid  or  rewarded  for 
disclosing  any  such  particulars,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds. 

(5.)  The  Secretary  of  State,  on  being  satisfied  by  the  report  of  an 
inspector  that  the  provisions  of  this  section  are  applicable  to  any  class  of 
non-textile  factories,  or  to  any  class  of  workshops,  may,  if  he  thinks  fit, 
by  Special  Order,  apply  the  provisions  of  this  section  to  any  such  class, 
subject  to  such  modifications  as  may  in  his  opinion  be  necessary  for 
adapting  those  provisions  to  the  circumstances  of  the  case.  He  may  also 
by  any  such  order  apply  those  provisions,  subject  to  such  modifications  as 
may,  in  his  opinion,  be  necessary  for  adapting  them  to  the  circumstances 
of  the  case,  to  any  class  of  persons  of  whom  lists  may  be  required  to  be 
kept  under  the  provisions  of  this  Act  relating  to  outworkers,  and  to  the 
employers  of  tliose  persons. 

117.  Every  Act  for  the  time  being  in  force  relating  to  weights  and    Inspection  of 
measures  shall  extend  to  weights,  measures,  scales,  balances,  steelyards,    weights  and 
and  weighing  machines  used  in  a  factoi'V  or  workshop  in  checking  or    measures 
ascertaining  the  wages  of  any  person  employed  therein,  in  like  manner    used  in 
as  if  they  were  used  in  the  sale  of  goods,  and  as  if  the  factory  or  workshop    ascertaining 
were  a  place  where  goods  are  kept  for  sale,  and  every  such  Act  shall    wages, 
apply  accordingly,  and  every  inspector  of,  or  other  person  authorised  to 
inspect  or  examine,  weights  and  measures,  shall  inspect,  stamp,  mark, 
search  for,  and  examine  the  said  weights  and  measures,  scales,  balances, 
steelyards,  and   weighing  machines  accordingly,  and  for  that  purpose 
shall  have  the  same  powers  and  duties  as  he  has  in  relation  to  weights, 
measures,  scales,  balances,  steelyards,  and  weighing  machines,  used  in  the 
sale  of  goods. 


PART  Till. — Administration. 
(i.)  Inspection. 

118. — (1.)  The  Secretary  of  State,  with  the  approval  of  the  Treasury 
as  to  numbers  and  salaries,  may  appoint  such  inspectors  (under  whatever 
title  he  may  from  time  to  time  fix)  and  such  clerks  and  servants  as  he 
thinks  necessary  for  the  execution  of  this  Act,  and  may  assign  to  them 
their  duties  and  award  them  their  salaries,  and  ma_y  appoint  a  chief 
inspector  with  an  ottice  in  London,  and  may  regulate  the  cases  and 
manner  in  v.-hich  the  inspectors,  or  any  of  them,  are  to  execute  and 
perform  the  powers  and  duties  of  inspectors  under  this  Act.  and  may 
remove  such  inspectors,  clerks,  and  servants. 

(2.)  In  the  appointment  of  inspectors  of  factories  in  Wales  and 
Monmouthshire,  among  candidates  otherwise  equally  qualified,  persons 
having  a  knowledge  of  the  Welsh  language  shall  be  preferred. 

(3.)  Notice  of  the  api)ointnient  of  everj'  inspector  shall  be  published 
in  the  London  Gazette. 

(4.)  The  salaries  of  the  inspectors,  clerks,  and  servants,  and  the 
expenses  incurred  by  them  or  by  the  Secretary  of  State  in  the  execution 
of  this  Act,  shall  be  paid  out  of  moneys  provided  by  Parliament. 

(.").)  A  jierson  who  is  the  occupier  of  a  factory  or  workshop,  or  is  directly 
or  indirectly  interested  therein  or  in  any  process  or  business  carried  on 
therein,  or  in  a  patent  connected  therewith,  or  is  employed  in  or  about  a 
factory  or  workshop,  shall  not  act  as  an  inspector. 

(6.)  An  inspector  shall  not  be  liable  to  serve  in  any  parochial  or 
municipal  office. 

(7.)  Such  annual  report  of  the  proceedings  of  the  inspectors  as  the 
Secretary  of  State  directs  shall  be  laid  before  both  Houses  of  Parliament. 

M.S.  49 


Appointment 
and  duties  of 
inspectors 
and  clerks 
and  servants. 


770 


1  Edw.  7,  c.  22. 


(8.")  A  referenco  iji  this  Act  to  an  inspector  refers,  unless  it  is  otherwise 
ex|tre.**ed,  to  an  inspector  nitjiointi-d  in  pui-suance  of  tliis  section,  and  n 
notice  or  otiier  document  re<piire(i  by  this  Act  to  be  sent  to  an  inspector 
shall  be  sent  to  such  inspector  jis  a  Secretary  of  State  directs,  by 
declaration  publisheil  in  the  I^indon  (Jazttte  or  otherwise  as  he  thinks 
expe<lient  for  makinj:  the  sjune  known  to  all  pei-sons  interested. 
Powers  of  ijg. — (^\  )  ^\„  inspector  shall,  fur  tin-  puri)ose  of  the  execution  of  this 

inspectors.  Act.  have  power  to  do  all  or  any  of  the  foUowinn  tliinp* ;  namely, 

(a")  To  enter,  inspect,  and  examine  at  all  re:u*onable  times,  by  day  and 
niirht.  a  factory  and  a  workshop,  and  every  jiart  thereof,  when 
he  has  rea.-onable  cause  to  l)elieve  that  any  i>ers<in  is  employe<l 
therein,  and  to  enter  by  day  any  i)lace  which  he  has  reiusonable 
cause  to  Udieve  to  Ix;  a  factory  or  workshop  ;  and 

(b)  To   take  witli  him  in    either  case  a  constable  into  a  factory  or 

workshop  in  which  he  has  reasonable  cause  to  apprehend  any 
serious  obstruction  in  the  execution  of  his  duty  ;  and 

(c)  To  require  the  j>roductiiin  of  the  rcgistei-s,  certificates,  notices,  and 

documents  kei>t  in  pursuance  of  this  Act,  and  to  inspect, 
examine,  and  co|)y  the  same  ;  and 

(d)  To  make  such  examination  and  inquiry  as  may  be  necc<«.sary  to 

ascort.tin  whether  the  en.ictments  for  the  time  being  in  force 
relatinp  to  public  health  and  the  enactments  of  this  Act  are 
complied  with,  so  far  as  icspccts  the  factory  or  workshop  and 
the  persons  employed  therein  ;  and 

(e)  To  enter  any  schiKil  in  which  he  ha-s  reasonable  cause  to  believe 

that  children  cmi>loyed  in  a  factory  or  workshop  are  for  the 
time  Vieinp  educated  ;  and 

(f)  To  examine,  either  aloiu'  or  in  the  presence  of  any  other  person,  as 

he  thinks  tit,  with  resi)ect  to  matters  under  this  Act,  every 
|)erson  whom  he  finds  in  a  factory  or  workshop,  f>r  sucli  a  school 
as  aftircsaid,  oi-  whom  lie  has  reasonable  cause  to  lu'lieve  to  be  or 
to  have  been  witjjin  the  iiriccilinj,'  two  months  employed  in  a 
factory  or  workshop,  and  to  rc<|uire  every  sucli  pei-son  to  Ix;  so 
examined  and  ti>  sit,m  a  declaration  of  the  truth  of  tiic  matters 
re.sj)ectinp  which  he  is  so  examineil ;  and 

(g)  To  exerci.se  such  other  powers  as  m.ny  be  necessary  for  carryin}; 

this  Act  into  effect. 

(2.)  The  occupier  of  every  factory  and  workshop,  his  agents  and 
servants,  shall  furnish  tlie  means  reciuin-d  by  an  insjiector  as  neces,sary 
for  an  cnfry.  inspection,  examination,  iniiuiry,  or  tiie  exercise  of  his 
powers  under  this  Act  in  relation  to  tiuit  factory  or  workshop. 

(H.)  If  any  |ni>on  wilfully  delays  an  inspector  in  the  exercise  of  any 
power  under  this  section,  or  fails  to  comply  witli  the  requisition  of  an 
inspector  in  pursuance  of  this  section,  or  to  prrMluce  any  certificate  or 
do<-umrnt  which  he  is  rif|uire«l  by  or  in  pursuance  of  this  ,\ct  to  produce,  or 
conceals  or  |)revents.  or  attempts  to  conceal  or  |(rivenf  a  woman,  young 
pep<on.  or  child,  from  jippcjiring  before  or  being  exiimiiifd  by  ;m  inspeelui-. 
that  person  shall  l>c  fleemed  to  obstruct  an  inspector  in  the  execution  of 
his  duties  umler  this  Act  : 

I'rovided  that  nfi  one  shall  Ix;  re«piire<l  under  this  .section  to  answer  any 
question  or  to  give  any  evidence  tending  to  criminate  himself. 

(4.)  Where  an  inspector  is  nltstnicted  in  the  execution  of  his  duties 
under  this  Act,  the  person  obstrncting  him  shall  be  liable  to  ;r fine  not 
ex<'ee<ling  five  pounds  ;  and  where  an  inspeclf)r  is  so  ol>strui"te<i  in  a 
fact<iry  or  workshop,  otiur  than  a  dom«;stic  factory  or  a  dftmestic 
worksho|i,  the  occupier  of  that  factory  or  work.shop  shall  be  liable 
to  a  fine  not  excee«ling  five,  or  where  the  offence  is  commit te<l  at 
night  twenty,  iK>unds  ;  and  where  an  inspector  is  so  ol>structe<l  in  a 
flom«titic  factory  or  a  domestic  workshop,  the  o<TUpier  sliall  l»e  liable  to  a 
fine  not  excelling  one  jxtund,  or  where  the  offence  is  committe<i  at  night 
five  jKiunds  ;  and  in  the  case  of  a  second  or  sulwequent   conviction  under 
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section  in  relation  to  a  factory  within  two  years  from  the  last 
conviction  for  the  same  oflEence,  a  fine  not  less  than  one  pound  shall  be 
imposed  for  each  oifence. 

120.  An  inspector,  if  so  authorised  in  writing  under  the  hand  of  the 
Secretary  of  State,  may,  although  he  is  not  a  counsel,  or  solicitor,  or  law 
agent,  prosecute,  conduct,  or  defend,  Ijefore  a  court  of  summary  jurisdic- 
tion or  justice,  any  information,  com|)laint,  or  other  proceeding  arising 
xindfr  rhis  Act,  or  in  tlie  discharge  of  his  duty  as  inspector. 

121.  Every  inspector  shall  be  furnished  with  the  prescribed  certificate 
of  his  appointment,  and  on  applying  for  admission  to  a  factory  or  work- 
shop shall,  if  so  re<iuired,  produce  the  said  certificate  to  the  occupier. 

(ii.)   Certifij'uKj  Suiyjeonx. 

122. — (1.)  Subject  to  such  regulations  as  may  be  made  by  the  Secretary 
of  State,  an  inspector  may  appoint  a  sufficient  number  of  duly  registered 
medical  practitioners  to  be  certifying  surgeons  for  the  purposes  of  this 
Act,  and  may  revoke  any  such  appointment. 

(2.)  Every  appointment  and  revocation  of  appointment  of  a  certifying 
surgeon  may  be  annulled  by  the  Secretary  of  State  upon  appeal  to  him 
for  that  purpose. 

(3.)  A  surgeon  who  is  the  occupier  of  a  factory  or  workshop,  or  is 
directly  or  indirectly  interested  therein,  or  in  any  process  or  business 
carried  on  therein,  or  in  a  patent  connected  therewith,  shall  not  be  a 
certifying  surgeon  for  that  factory  or  workshop. 

(4.)  The  Secretary  of  State  may  make  rules  for  the  guidance  of 
certifying  surgeons,  and  for  the  particulars  to  be  registered  respecting 
their  visits,  and  for  the  forms  of  certificates  and  other  documents  to  be 
used  by  them. 

(.0.)  Every  certifying  surgeon  shall,  if  so  directed  by  the  Secretary  of 
State,  make  anv  special  inquiry  and  re-examine  any  voung  person  or 
child. 

(6.)  Every  certifying  surgeon  shall  in  each  year  make  at  the  prescribed 
time  a  report  in  the  prescribed  form  to  the  Secretary  of  State  as  to  the 
persons  inspected  during  the  year  and  the  results  of  the  inspection. 

123.  Where  there  is  no  certifying  surgeon  for  a  factory  or  workshop, 
the  poor  law  medical  olficer  for  the  district  in  which  the  factory  or 
worlvshop  is  situate  shall  act  for  the  time  being  as  the  certifying  surgeon 
for  that  factory  or  workshop. 

124. — (1.)  The  fees  to  be  paid  to  a  certifying  surgeon  in  respect  of  the 
examination  of,  and  grant  of  certificates  of  fitness  for  employment  for, 
young  persons  and  children,  shall  be  regulated  as  follows  : — 

(a)  The  occupier  of  the  factory  may  agree  with  the  certifying  surgeon 

as  to  the  amount  of  the  fees  ; 

(b)  In  the  absence  of  agreement  the  fees  shall  be  in  accordance  with 

the  scale  set  forth  in  Part  I.  of  the  Fifth  Schedule  to  this  Act, 
or  with  such  scale  as  may  be  substituted  therefor  by  the  Secretary 
of  State  ; 

(c)  The  occupier  shall  pay  the  fees  on  the  completion  of  the  examina- 

tion, or  if  any  certificates  are  granted,  at  tht  time  at  which  the 
surgeon  signs  the  certificates,  or  at  any  other  time  directed  by  an 
inspector ; 
(2.)  The  fees  to  be  paid  to  a  certifying  surgeon  in  cases  where,  in  pursu- 
ance of  a  direction  of  the  Secretary  of  State  or  of  regulations  made  imder 
this  Act,  he  is  re<|uired  to  examine  the  persons  employed  in  a  factory  or 
workshop,  shall  be  in  accordance  with  the  scale  set  forth  in  Part  II.  of  the 
Fifth   Schedule  to  this  Act,  or  with  such  scale  as  may  be  substituted 
therefor  by  the  Secretary  of  State.     Such  fees  shall,  where  the  examina- 
tion is  in  pursuance  of  a  direction  of  the  Secretary  of  State,  be  paid  by 
the  Secretary  of  State,  and,  where  the  examination  is  in  pui-suance  of 
regulations,  be  paid  by  the  occupier  of  the  factory  or  workshop. 
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Q\.)  Tho  foe  to  Ix;  |Mii»l  to  n  certifyin>r  surj^eon  for  the  investifjntion  of 
an  neciilont  in  pui-simnoe  of  this  Act  shall  be  such  sum,  not  more  than  ten 
nor  liss  than  three  siiillim.'s.  as  tia-  Seerctary  of  State  may  |ireseril)e.  jind 
shall  Ik,'  paid  liy  tl>e  Seeretary  ><(  Si:ite  u^  .•\|i.ii-.<s  iueiiricl  in  tlu- 
execution  of  this  Act. 


(iii.)   Liinil   Aiif/iiirltirn. 

I'owers  of  126.  For  the  |mrpose  of  their  duties  with  rei<pect  to  \vi>rkshops  and 

local  autho-        workplaces  under  this  Act.  and  under  the  law  relating  to  public  health, 
rities  and  ^'>^'  district  council  and  their  otiicers  shall,  without  prejuiliec  to   their 

their  ofHiers.       other  powers,  have  all  such  powers  of  entry,  iiispe<'tion,  lakiii.u  legal  pro- 
ceetlings,  or  otherwise,  as  an  ins|)ector  under  this  Act. 

(iv.)  Sj'rriii!   Ordi'rx. 

rrovisious  as  128.  The  followinj.'  provisions  shall  apply  to  such  orders  maile  by  the 

to  special  Secietary  of  State  in  pursuance  of  this  .\ct  as  are  in  this  Act  referred  to 

orders  of  as  Spe<'inl  Orders  : — 

Secretan'  of  CD  Tbe  ortler  shall  Ix"  under  the  hand  of  the  Secretary  of  State  and 

State.  shall   be  publisiu'd   in  such  manner  as  tiie  Secretary  of  State 

thinks  l>est  adapti-d  fur  tiie  information  of  all  perswis  (•(incerned, 

and  sliall  come  into  operation  at  the  date  of  it.s  publication,  or 

at  any  later  date  mentioned  in  tiie  order  : 

(2.)  The  oilier  may  be  temporary  or  permanent,  o^nflitional  or  uneon- 

ilitional.  and  whether  f:ranlinfr  or  e.xteixlinp  an  exception  or 

prohibition,  or  directing  the  atloption  of  any  special  means  or 

provision,  or  rescinding  a  juevions  order,  or  etfectin.n  any  other 

thiiif^,  may  ilo  so  either  wholly  or  partly  : 

(3.)  The  order  shall  be  laid  as  soon  as  may  l)e  l)efore  both  Houses  of 

Parliament,  and  if  eitiier  Hr>usc  of  Parliament,  within  the  next 

forty  days  after  tiie  order  has  l>een  so  laid  before  that  House, 

resolves  that   the  order  ouf^ht  to  Ix?  auniille«l,  it  shall  after  the 

<late  of  that  resolution  Ix;  of  no  effect,  witliout  prejudice  to  the 

validity  of  anythint:  done  in  the  meantime  umler  the  onler  or  to 

the  making  of  a  new  order  : 

(4.)  The  order,  while  it  i-  in  force,  shall,  so  far  as  Is  cotuisteat  with  the 

tenor  thereof,  apply  as  if  it  formed  part  of  the  enactment  which 

provides  for  tlie  makiiiv  of  tlic  or<ler. 
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(V.)   lYotiffM,  Ur(jiMt4-ni,  timl  I{tiiirnii. 

127. — ( 1.)  Kvery  person  shall,  within  one  month  ;ifter  be  l)egins  to 
occupy  a  factory  or  worksiiop,  sei  vi-  on  the  inspcctoi-  for  ilie  district  a 
written  notice  containing  the  name  of  tliefa<'tory  or  worksl^>p,  the  place 
where  it  is  situate,  tin;  address  to  which  he  disiires  his  letters  to  be 
addressed,  the  nature  of  the  work,  the  nature  and  amonnt  of  the  movinjf 
pow(!r  therein,  ami  the  name  of  the  person  or  tirm  under  which  the 
idisinesa  of  the  factory  or  workshoji  is  to  Ix-  carried  on. 

(2.)  In  the  event  of  a  contravention  of  this  .section  by  the  occujiier  of 
a  factory  or  workshop,  he  shall  lie  liable  to  a  line  not  exceeding  five 
|iounds. 

(H.)  Where  an  inspector  receives  notie*-  in  pursuance  of  this  section 
with  respect  to  a  workshop,  he  shall  forthwith  forw.ard  the  notice  to  the 
district  council  of  the  district  in  which  the  workshop  is  situate. 

128. — (1.)  There  shall  Ur  atfi.\e<l  at  the  entrance  of  every  factory  and 
worksiiop,  and  in  such  other  parts  thereof  as  an  inspector  for  the  time 
lx;ing  directs,  and  Ix;  constantly  k«'pt  so  aflixed  in  theprescrilxid  form  and 
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in  such  j)osition  as  to  be  easily  loail  by  the  persons  employed  in  the 
factory  or  workshop — 

(a)  The  prescribed  abstract  of  this  Act ;  antl 

(b)  A  notice  of  the  name  and  address  of  the  prescribed  inspector  ;  and 

(c)  A  notice  of  the  name  and  afldress  of  the  certifying  surgeon  for  the 

district ;  and 

(d)  A  notice  of  the  clock  (if  any)  by  which  the  period  of  employment 

and  times  for  meals  in  the  factory  or  woikshop  are  regulated  ; 
and 

(e)  Every  notice  and  document  reiiuired  by  this  Act  to  beatiixed  in  the 

factory  or  workshop. 

(2.)  In  the  event  of  a  contravention  of  this  section  in  a  factory  or 
workshop,  the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine 
not  exceeding  forty  shillings. 

129. — (1.)  In  every  factory  and  workshop  there  shall  be  kept  a  register, 
called  the  general  register,  showing  in  the  prescribed  form  the  prescribed 
particulars  as  to — 

(a)  the   children   and  young   persons  employed   in   the   factory    or 

workshop  ;  and 

(b)  the  lime-washing  of  the  factory  or  workshop  ;  and 

(c)  every  accident  occurring  in  the  factory  or  workshop  of  which  notice 

is  required  to  be  sent  to  an  inspector  :  and 

(d)  every  special  exception  of  which  the  occupier  of  the  factory  or 

workshop  avails  himself  :  and 

(e)  such  other  matters  as  may  be  (Jiescribed. 

(2.)  Where  any  entry  is  required  by  this  Act  to  be  made  in  the  general 
register,  the  entry  made  by  the  occupier  of  a  factory  or  workshop  or  on 
his  behalf  shall,  as  against  him,  be  admissible  as  pr'nim facie  evidence  of 
the  facts  therein  stated,  and  the  failure  to  make  any  entry  so  required 
with  respect  to  the  observance  of  any  provision  of  this  Act  shall  be 
admissible  as  pr'und  facie  evidence  that  that  provision  has  not  been 
observed. 

(3.)  The  register  shall  at  all  reasonable  times  be  open  to  inspection  by 
the  certifying  surgeon  of  the  district. 

(4.)  The  occupier  of  a  factory  or  workshop  shall  send  to  an  inspector 
such  extracts  from  the  general  register  as  the  inspector  from  time  to  time 
requires  for  the  execution  of  his  duties  under  this  Act. 

(5.)  If  in  any  factory  or  workshop  any  requirement  of  this  section  is 
not  complied  with,  the  occupier  shall  be  liable  to  a  fine  not  exceeding 
five  pounds. 

130. — (] .)  The  occujjier  of  every  factory  or  workshoj)  shall,  on  or 
before  such  daj-s  as  the  Secretary  of  State  may  direct,  at  intervals  of 
not  less  than  one  nor  more  than  three  years-,  send  to  the  Chief  Inspector 
of  Factories  a  correct  return  si)ecifying,  with  respect  to  such  day  or 
days,  or  such  period  as  the  Secretary  of  State  may  direct,  the  number  of 
persons  emploj'ed  in  the  factory  or  workshop,  with  such  particulars  as  to 
the  age,  sex,  and  occupation,  of  the  persons  emjjloyed  a,s  the  Secretary  of 
State  may  direct,  and  in  default  of  complying  with  this  section  shall  be 
liable  to  a  fine  not  exceeding  ten  i)ounds. 

(2.)  The  occupier  of  any  place  to  which  any  of  the  provisions  of  this 
Act  apply  shall,  if  so  required  by  the  Secretary  of  State,  make  to  the 
Cliief  Inspector  of  Factories  a  like  return  as  is  required  to  be  made  by 
this  section,  and  shall  be  liable  to  a  like  fine  for  default  in  compliance 
with  the  requirement. 

131.  Every  district  council  shall  keep  a  register  of  all  workshops 
situate  within  their  district. 

132.  The  medical  officer  of  health  of  every  district  council  shall,  in 
his  annual  report  to  them,  report  specifically  on  the  administration  of 
this  Act  in  workshops  and  workplaces,  and  he  shall  send  a  copy  of  his 
annual  report,  or  so  nnieh  of  it  as  deals  with  this  subject,  to  the  Secretary 
of  State. 
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Minrellii  iifoiin  Pror'ndoim. 

Notice  by  183.  Where  nny    woman,  youii^'   pei-son.  or  chilil  is  eiuployal   in  a 

medital  workshop  in   whicli  no  iihstrnet  of    this  Act  is  aftixc«I  as  l>y  this  Act 

otKicrol  r»'<iiiir<.tl.  and  tiio  nicdii-al  urticor  of  tin-  district  foniu-il  Wcomr-s  aware 

hiahti  ot  thero«»f.  hi*  shall  forthwith  j;ivi-  written  notice  iheri'of  to  the  inspector 

employment  ot    for  the  district. 

womiui,  134.  Where  the  age  of  any  youn^'  jieiNon   under  the  aj^e  of  sixteen 

yoiinir  person,     years  or  child  is  re<iuire«l  to  he  ascertained  i>r  proved  for  the  puriMiscs  of 

or  chilli  ill  this  Act.  or  for  any  jdirpose  connectol  with  the  employment  in  labour  or 

worksliop-.  elementary  eilucatioii  of  the  yoiiiiLr  |)ersoii  or  child,  any  person  shall  on 

rt-rtiticnte  ol        presenting'   a    written    requisition    in  such    form    and    containing   such 

birth  in  ci-se        particulars  as  may  he  from  time  to  time  prescrilK^l  hy  the  L<K'al  CJovern- 

of  voune  inent  l?oard.  and  on  payment  of  a  fee  of  sixpence,  l>e  entitled  to  obtain 

penious  *  certificHi  copy  under  tlie  han<l  of  a  rejrisirar  or  supi'rintendent  repistrar 

under  Hi  and       "^  *'"-'  entry  in  the  rej^ister.  under  tiie  liirths  ami  Deaths  Ue>,'ist ration 

children  Acts,  188(1  to   1S74.  of  the  birth  of  that   younj^  peixm  or  cliild  :  and 

such  form  of  rc'iuisition  shall  on   re<iuest    be  .supplied  without  char^re 

by  every  superintendent  rejfistrar   and  registrar  of  births,  deaths,  and 

marriages. 


I'AUT  IX. — Lkcai.  rRoci;KDiN(;.«<. 

Fine  tor  135. — (1.)  If  a  factory  or  workshop  is  not   kept  in  conformity  with 

not  kifpini^         this  Act.  the  occupier  thereof  shall  be  liable  to  a  tine  not  exceedinp  ten 

fat  torv  or  pouiuls,  and.  in  the  case  of  a  second  or  subse<iuent  conviction  in  relation 

worksliop  in        to  a  factory  within   two  years  from  the  last  conviction  for  the  same 

conformity  offence,  not  less  than  one  pound  for  each  oflfence(/0- 

with  Act.  (2.)  The  court  of  summary  jurisdiction,  in  addition  to  or  instead  of 

inflict iiif^  a  fine,  may  oitUr  certain  means  to  be  a<loi>te<l  by  the  occupier, 

within  the  tiuu-  named   in  the  order,  for  the  purpose  of  brin.iring  his 

factory  or  woikshop  into  conformity  with  this  Act.     The  court   may,  on 

application,  enlarire   the  time  so  nameil.  but  if,  after  the  expiration  of 

the  time  as  originally  iiamcil  or  enlarged  by  siibse<iuent  order,  the  oiiler 

is  not  complied  with,  the  «x"cupier  shall  be  liable  to  a  tine  not  excee<ling 

one  pound  for  evei-j'  day  on  which  the  non-compliance  continues. 

Fines  ill  CUM'  IM.  If  any  |tei-son  is  killed,  or  dies,  or  sutfeis  any  IkkUIv  injury  or 

of  death  or  injury  to  hciilfh.  in  conseipience  of  the  occupier  of  a  factory  or  woikshop 

injury.  having  neglected  to  observe  any  provision  of  this  .Act   or  any  regulation 

maile  in  pursiiaiKM' of  this  Act,  the  (M-eupier  of  the  factory  or  workshop 

shall  1k'  liable  to  a  fine  not  excivding  one  humlred  |)oiinds,  and.  in  the 

case  of  a  seconil  or  substHpient  conviction  in  relation  to  a  factory  within 

two  years  from  the  last  conviction  for  the  same  offence,  not  less  than  one 

pound  for  each  ofTen<"e  :  and  the  whole  or  any  part  of  the  fine  may  be 

applied  for  the  benefit  of  the  injured  person  or  his  familv.  or  otherwise 

as  the  Secretary  of  ."state  determines  (i/)  :  , 

Provide<l  as  follows  :  — 

(a)  In   the  ca.se  of  injury-  to  health  llu'  occupier  slmll  not    Ijc  liable 

under  this  section  unless  the  injury  wa.s  caii8C<i  directly  by  the 
ncgkrt  : 

(b)  The  occupier  shall  not   1m>  liable  to  fine  under  this  section  if  an 

information   against    him    for  not  ol>seiving   the    provision   or 
regulation   If)  the  breach    of    which    the   death  or  injury  was 

ip)  The  linhility  fo  a  fine  impose*!  for  the  breach  of  a  statutory  duty  does 
not  nfces)inrily  prevent  a  civil  action  in  «  m.-te  where  a  pcmoii  ha.s  be«'n 
injured  bv  the  hreiiih  of  !<iich  utatuforv  duty:  (rinirn  v.  Lou/  U'lmhuriir, 
(1898)  2  (i.  H.  402. 

Iq)  Contributory  negligence  by  the  pinwin  kille<l  or  injiinil,  which  would 
have  nrevent^l  him  from  micceediiit'  at  ])lainfifT  in  iin  action  for  dnniagcs 
rau'-etl  bv  the  dcfenrInnt*N  neglect  of  bis  utiitutory  diiticN.  is  no  ."inswer  to  a 
Com[tlaint  under  this  section  :  Ulruktnuop  v.  Oijilni,  (1898)  1  (i.  IJ.  "83. 


FACTORY    AND    WORKSHOP    ACT,    1901. 


775 


attributable,  has  beea  heard  and  dismissed  previous  to  the  time 
when  the  death  or  injury  was  inflicted. 

137. — (1.)  Where  any  person  is  employed  in  a  factory  or  workshop, 
other  than  a  domestic  factory  or  a  domestic  worlcshof),  conti'ary  to  the 
l)rovisions  of  this  Act,  the  occupier  of  the  factory  or  workshop  shall  be 
liable  to  a  fine  not  exceeding  three,  or  if  the  offence  was  committed 
during  the  night  five,  pounds  for  each  person  so  employed,  and,  in  the 
case  of  a  second  or  subsequent  conviction  in  relation  to  a  factory  within 
two  years  from  the  last  conviction  for  the  same  offence,  not  less  than 
one  pound  for  each  offence  ;  and  where  any  pereon  is  so  employed  in  a 
domestic  factory  or  a  domestic  workshop  the  occupier  shall  be  liable  to  a 
fine  not  exceeding  one,  or  if  the  offence  was  committed  during  the  night 
two  pounds,  for  each  pei'son  so  emploj'cd,  and,  in  the  case  of  a  second 
or  subsecjuent  conviction  within  two  years  from  the  last  conviction  in 
relation  to  a  factory  for  the  same  offence,  not  less  than  one  pound  for 
each  offence. 

(2.)  If  a  woman,  young  person,  or  child  is  not  allowed  times  for  meals 
and  absence  from  work  as  required  by  this  Act,  or  during  any  part  of 
the  times  allowed  for  meals  or  absence  from  work  is,  in  contravention  of 
the  provisions  of  this  Act,  employed  (;■)  in  the  factory  or  workshop,  or 
allowed  to  remain  in  any  room,  the  woman,  young  person,  or  child  shall 
be  deemed  to  be  employed  contrary  to  the  provisions  of  this  Act. 

138. — (1.)  If  a  3'oung  person  or  child  is  employed  in  a  factory  or 
workshop  contrary  to  the  provisions  of  this  Act,  the  parent  of  the  young 
person  or  child  shall  be  liable  to  a  fine  not  exceeding  twenty  shillings 
for  each  offence,  unless  it  appears  to  the  court  that  the  offence  was 
committetl  without  the  consent,  connivance,  or  wilful  ilefault,  of  the 
parent. 

(2.)  If  the  parent  of  a  child  neglects  to  cause  the  child  to  attend 
school  in  accordance  with  this  Act,  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  shillings  for  each  offence. 

139.  If  any  person — 

(a)  forges  or  counterfeits  any  certificate  for  the  purposes  of  this  Act 

(for  the  forgery  or  counterfeiting  of  which  no  other  punishment 
is  provided)  ;  or 

(b)  gives  or  signs  any  such  certificate  knowing  the  same  to  be  false  in 

any  material  particular  ;  or 

(c)  knowingly   utters   or   makes  use   of     any    certificate   so   forged, 

counterfeited,  or  false  as  aforesaid  ;  or 

(d)  knowingly  utters  or  makes  use  of  as  applying  to  any  person  a 

certificate  which  does  not  so  apply  ;  or 

(e)  personates  any  person  named  in  a  certificate  ;  or 

(f)  falsely  pretends  to  be  an  inspector  ;  or 

(g)  wilfully  connives  at  the  forging,  counterfeiting,  giving,  signing, 

uttering,  making  use,  or  personating  as  aforesaid  ;  or 
(h)  wilfully  makes  a  false  entry  in  any  register,  notice,  certificate,  or 
document,  requircti  by  this  Act  to  be  kept  or  served  or  sent  ;  or 
(i~)  wilfully  makes  or  signs  a  false  declaration  under  this  Act  ;  or 
(j)  knowingly  makes  use  of  any  such  false  entry  or  declaration, 
he  shall  be  liable  to  a  fine  not  exceeding  twenty  pounds,  or  to  imprison- 
ment for  a  term  not  exceeding  three  months,  with  or  without  hard  labour. 

140.  Where  an  offence  for  which  the  occupier  of  a  factory  or  workshop 
is  liable  under  this  Act  to  a  fine  has  in  fact  been  committed  by  some 
agent,  servant,  workman,  or  other  person,  that  agent,  servant,  workman, 
or  other  person,  shall  be  liable  to  the  like  fine  as  if  he  were  the  occupier. 

141. — (1.)  Where  the  occupier  of  a  factory  or  workshop  is  charged 
with  an  offence  against  this  Act,  he  shall  be  entitled  upon  information 
duly  laid  by  him  to  have  any  other  person  whom  he  charges  as  the  actual 
offender  brought  before  the  court  at  the  time  appointed  for  hearing  the 

(/•)  See  sect.  3o. 
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chiirjje  ;  and  if,  after  the  comnussion  of  the  offence  has  been  proved,  the 
oceupier  of  the  factory  or  workshop  proves  to  the  satisfaction  of  the 
court — 

(^a)  that  he  has  used  due  diligence  to  enforce  the  execution  of  this 
Act  ;  and 

(b)  that  the  said  other  poi-son  had  committed  the  offence  in  question 
without  his  knowledge,  consent,  or  connivance, 
that  other  person  shall  be  summarily  convicte<l  of  the  offence,  and  the 
occupier  shall  be  exempt  from  any  tine.  The  pei-son  so  convicted  shall, 
in  the  discretion  of  the  court,  be  also  liable  to  pay  any  costs  incidental 
to  the  proceedintrs. 

(2.)  When  it  is  made  to  ai>pcar  to  the  satisfaction  of  an  inspector  at 
the  time  of  discovering  an  otfencc — 

(a)  that   the  occupier  of  the  factory  or  workshop  has  used  all  due 

diligence  to  enforce  the  execution  of  this  Act  ;  and 

(b)  by  what  pei-son  the  offence   has  been  connnitted  :  and 

(c)  that    it    has    Ijcen    committed    without   the   knowledge,    consent. 

or   connivance   of    the   occupier  and   in   contravention  of  his 

oi'deis, 
the  inspector  shall  i)roceed  against   the  person  whom  he  believes  to  be 
the  actual  offender  without  first  i)roceeding  against  the  occupier  of  the 
factory  or  workshop. 

142.  Where  in  a  factoiy  the  owner  or  hirer  of  a  machine  or  implement 
moved  by  steam,  water,  or  other  mechanical  power,  is  some  |)erson  other 
than  the  occujiier  of  the  factory,  the  owner  or  hirer  shall,  so  far  as 
respects  any  offence  against  this  Act  coniniittcd  in  relation  to  a  person 
who  is  employed  in  or  about  or  in  connection  with  that  machine  or 
implement,  and  is  in  the  employment  or  pay  of  the  owner  or  hirer,  be 
deemed  to  be  the  occupier  of  the  factory. 

143.  A  person  sliall  not  be  liable  in  respect  of  a  lepetition  of  the 
same  kind  of  offence  from  day  to  day  to  any  larger  amount  of  fines  than 
the  highest  fine  fixed  by  this  Act  for  the  offence,  except — 

(a)  where  the  re|tetition  of  the  offence  occuis  after  an  information 

has  been  laid  for  the  i)revious  offence  ;  or 

(b)  where  the  offence  is  one  of  employing  two  or  more  jjcrsons  contrary 

to  the  provisions  of  this  Act. 

144. — (1.)  All  oftences  under  this  Act  shall  be  prosecuted,  and  all 
fines  under  this  Act  shall  be  recovered,  on  summary  conviction,  before  a 
court  of  summary  juristliction  in  manner  provided  by  the  Wunnnary 
Jurisdiction  Acts. 

(2.)  A  summary  order  may  be  made  for  the  purposes  of  this  Act  by  a 
court  of  summary  jurisdiction  in  manner  provided  by  the  Summary 
Jurisdiction  Acts. 

(S.)  All  fines  imposed  i7i  puisuance  of  this  Act  shall,  save  as  otherwise 
expressly  i)rovided  for  i>y  this  Act,  be  paid  into  the  K.xcheiiuer. 

(4.)  Where  a  proceeding  is  taken  before  a  court  of  sumnmry  jurisdic- 
tion with  respect  to  an  offence  against  this  Act  alleged  to  be  committed 
in  in-  with  reference  to  a  factory  or  workshop,  the  occupier  of  the  factory 
or  workshop,  and  tlie  fatlier,  son,  or  brolher  of  the  occuitier  of  the  factory 
or  workshop,  shall  not  be  <|ualified  to  act  as  a  member  of  the  court. 

(5.)  A  jierson  engaged  in.  or  being  an  officer  of  any  association  of 
jicrsons  engaged  in.  the  same  trade  or  occui)ation  as  a  pei-son  charged 
with  any  ofTeiice  under  this  Act  shall  not  act  as  a  justice  of  the  peace  in 
hearing  and  determining  the  charge. 

146.  If  any  pei>oii  feels  aggrieve<l  by  a  conviction  or  order  made  by  a 
court  of  sunnnary  juri.idictioii  on  determining  an  information  or  com- 
plaint under  this  Act.  he  may  appeal  therefrom  to  (piarter  ,se.s.sions. 

146.  The  following  provisions  shall  luiveetTeet  with  respect  tosummary 
proceedings  for  offences  and  fines  under  this  Act  : — 

(1.)  The  information  shall  l)e  laid  within  three  months  after  the  date 
at  which  the  offence  comes  to  the  knowledge  of  the  iu.spector 
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for   the  district  within  which  the  offence  is  charged  to  have 

been  committed,  or,  in  case  of  an  inquest  bein^^  held  in  relation 

to  the  offence,  then  within  two  months  after  the  conclusion  of 

the  inquest,  so.  however,  that  it  be  not  laitl  after  the  expiration 

of  six  months  from  the  commission  of  the  offence  : 

(2.)  It  shall  be  sufficient  to  allege  that  a  factor^'  or  workshop  is  a 

factory  or  workshop  within  the  meaning  of  this  Act,  without 

more  : 

(3.)  It  shall  be  sufficient  to  state  the  name  of  the  ostensible  occupier 

of  the  factory  or  workshop,  or  the  title  of  the  firm  by  which 

the  occupier  employing  [jersons  in  the  factor}-  or  workshop  is 

usually  known  : 

(■1.)  A  conviction  or  order  made  in  any  matter  arising  under  this  Act, 

either  originalh'  or  on  apjjeal,  shall  not  be  quashed  for  want  of 

form,  and  a  conviction  or  order  made  by  a  court  of  summary 

jurisdiction  against  which  a  person  is  authorised  by  this  Act  to 

ajjpeal  shall  not  be  removed  by  certiorari  or  otherwise,  either 

at  the  instance  of  the    Crown  or  of  any  private  jierson,   into 

a  superior   court,  except  for  the   purpose  of   the  hearing  and 

determination  of  a  special  case. 

147. — (I.)  If  a  person  is  found  in  a  factory  or  workshop,  except  at  meal 

times,  or  while  all  the  machinery  of  the  factory  or  workshop  is  stopped. 

or  for  the  sole  purpose  of  bringing  food  to  the  persons  employed  in  the 

factory  or  workshop  between  the  hours  of  four  and  five  o'clock  in  the 

afternoon,  he  shall,    until   the  contrary  is  proved,  be  deemed  for   the 

purposes  of   this  Act  to  have   been  then  employed  in  the  factor^'   or 

workshop  : 

Provided  that  yards,  playgrounds,  and  places  open  to  the  public  view, 
schoolrooms,  waiting  rooms,  and  other  rooms  belonging  to  the  factor}'  or 
workshop  in  which  no  machinery  is  used  or  manufactttring  process 
carried  on,  shall  not  be  taken  to  be  any  part  of  the  factory  or  workshop 
within  the  meaning  of  this  enactment  :  and  this  enactment  shall  not 
apply  to  a  domestic  factor}-  or  workshop. 

(2.)  Where  a  young  person  or  child  is,  in  the  opinion  of  the  court, 
apparently  of  the  age  alleged  by  the  informant,  it  shall  lie  on  the 
defendant  to  prove  that  the  young  person  or  child  is  not  of  that  age. 

(8.)  A  declaration  in  writing  by  a  certifying  surgeon  for  the  district 
that  he  has  personally  examined  a  person  employed  in  a  factory  or 
workshop  in  that  district,  and  believes  him  to  be  under  the  age  set  forth 
in  the  declaration,  shall  be  admissible  in  evidence  of  the  age  of  that 
person. 

(4.)  A  copy  of  a  conviction  for  an  offence  against  this  Act  purporting 
to  be  certified  under  the  hand  of  the  clerk  of  the  peace  having  the  custody 
of  the  conviction  to  be  a  true  copy  shall  be  receivable  as  evidence,  and 
every  such  clerk  of  the  peace  shall,  on  the  written  request  of  an  inspector 
and  payment  of  a  fee  of  one  shilling,  deliver  to  him  a  copy  of  the  convic- 
tion so  certified. 

148.  Any  notice,  order,  requisition,  summons,  and  document,  recpiired 
or  authorised  to  be  served  or  sent  for  the  purposes  of  this  Act — 

(a)  may  be  served  and  sent  by  post,  or  by  delivering  the  same  to  or  at 

the  residence  of  the  person  on  or  to  whom  it  is  to  be  served  or 
sent,  or  (where  he  is  the  owner  of  a  factory  or  workshop)  by 
delivering  the  same  or  a  true  copy  thereof  to  his  agent,  or 
(where  he  is  the  occupier  of  a  factory  or  workshop)  by  delivering 
the  same  or  a  true  copy  thereof  to  his  agent  or  to  some  person 
in  the  factory  or  workshop  :  and 

(b)  Where  it  is  required  to  be  served  on  or  sent  to  the  occupier  of  a 

factory  or  workshop,  shall  be  deemed  to  be  jiroperly  addressed 
if  addressed  to  the  occupier  of  the  factory  or  worl^hop  at  the 
factory  or  workshop,  with  the  addition  of  the  proper  postal 
address,  but  without  naming  the  person  who  is  the  occupier. 
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I'AUI     X. — SriM'I.KMKNTAKV. 

(i.)  Apjtiiciitioii  mid  DrJinitioiiA. 

Factories  149. — (1.)  Subject    to   the   provisions   of   this  section,    the   following; 

and  work-  expressions  have  in  this  Act  the  meaning*  hereby  assigne«l  to  them  ;  that 

shoiw  to  is  to  say  :— 

which  Act  The   expression   "textile   factory"   means   any  premises  wherein   or 

api>hes.  within   the   close   or   curtihifie   of   which    steam,    water,    or    other 

nuchanical  power,  is  iise<i  to  move  or  work  any  maeliinery  employetl 
in  preparinf;,  nianufactiuinjr,  or  tinisiiing,  or  in  any  process  incident 
to  tlie  manufacture  of  cotton,  wool.  hair.  >ilk.  tiax,  liemit,  jute,  tow, 
ehina-fzras^.  coci>a-nut  libre,  <ir  otlur  like  material,  either  separately 
or  mixed  tot;ether,  or  mixed  witli  any  other  material,  or  any  fabric 
made  thereof : 

I'rovitled    that    print    works,    bleachint,'   and   dyein^r   works,    lace 
warehouses,  paper  mills,  tlax  scutch  mills,  rope  works,  and  hat  works, 
.'ihall  not  be  deemed  to  be  textile  factories  : 
The  expression  ••  non-textile  factory  '  means — 

(a)  any    works,    warehouses,    furnaces,    mills,   foundries,   or    places 

named  in  Part  One  of  the  Sixth  Sehe<lule  to  this  Act  ;  and 

(b)  any  premises  or  [daces  named  in  Part  Two  of  the  said  schedule 

wherein  or  within  the  close  or  curtilajje  or  precincts  of  which 
steam,  water,  or  other  mechanical  power  (0?  >>*  "sed  in  aid  of 
the  manufaelnrin.i:  process  carried  on  there  ;  and 

(c)  any  premises  wheicin  or  within  the  closeorcurtilaf,'eor  jirecincts 

of  which  any  manual  laljour  is  exercised  bj-  way  of  trade  or 
for  purposes  of  piin  («j  in  or  incidental  to  any  of  the  following 
pur|K)ses  (»•),  namely — 

(i)  the  nuiking  of  any  article  or  of  part  of  any  article  ;  or 
Qii)  the  altering,  repairing,  ornamenting, or  finishing  of  any 

article  :  or 
( iii")  the  adapting  for  sale  of  any  article, 
and  wherein  or  within  the  close  or  curtilage  or  precincts  of  which 
steam,   water,  or  other  mechanical  [unver  is  used  in  aid  of  the 
manufacturitig  prcx'css  carrietl  on  there  : 
The   expression    "factory"    means   textile    factory    and   non-textile 

factory,  or  either  of  those  descriptions  of  factories  : 
The  expression  "tenement  factory"  means  a  factory  where  mechanical 
pfiwer  is  supjilied  to  different  parts  of  the  same  building  occupied  by 
different  persons  for  the  purpose  of  any  manufacturing  process  oi 
handicraft,  in  Mich  manner  that  those  parts  constitute  in  law  .separate 
factorio.  and  for  the  purpose  of  the  provisionsof  this  Ai-t  with  respect 
to  tenement  factories  all  buililings  situate  within  the  same  close  or 
curtilage  shall  Ix;  treated  as  one  Imilding. 

(/)  See  the  definition  rif  "engineering  work  "  in  sect.  7  (2)  of  the  Work- 
mcn'H  Conipfii-atifPii  .\ct,  l.s'.»7.  tintr,  j).  (it).'). 

(m)  In  a  claim  Inr  (oinpcnsation  under  the  Workmen's  Conipensation  Act, 
1H'.»7,  where  H  workman  was  injured  while  employed  at  a  steani  engine  tised 
for  grinding  nnnl  on  u  larni,  mid  liie  evidence  was  that  the  meal  was  intendisl 
solelv  for  consunijition  hy  tlie  cattle  on  the  tiirni.  and  not  for  sale,  it  was  held 
that  the  grinding  of  the  nnal  was  not  "  for  j.urposes  of  gain,"  so  jis  to  make 
the  farm  a  "non-textile  factorv"  within  this  ttection  :  A'(m/)  \.  Jlolltiin/icad, 
(I'.iOl    1  K.  It.  7110. 

li)  I'n  niises  used  for  washing  bottles  hy  a  brush  turned  hy  a  gns  engine, 
and  for  tilling  the  hotfli»,  after  cleaning,  with  l)eer,  were  held  not  to  he  a 
non-textile  factory  within  Kiniilnr  words  in  sect.  9.i  of  the  Factory  Act,  187H : 
Lau  \.  (riaham' (\{fOl)  2  K.  IJ.  :J27.  Ihif  now  bottle-washing  works  are 
specifically  included  (Xo.  28)  in  Part  II.  of  Sche<l.  VI.,  post,  p.  792. 
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The  expression  '■  workshop  "  means — 

(a)  any  premises  or  places  named  in  Part  Two  of  the  Sixth  Schedule 

to  this  Act,  which  are  not  a  factory  ;  and 

(b)  any  premises,  room,   or   phice,  not   beiny  a  factory,  in  which 

premises,  room,  or  place,  or  within  the  close  or  curtilage  or 
precincts  of  which  premises,  any  manual  labour  is  exercised 
by  way  of  trade  or  for  purposes  of  gain  in  or  incidental  to  any 
of  the  following  purposes  {iv).  namely — 

(i)  the  making  of  any  article  or  of  part  of  any  article,  or 
(ii)  the  altering,  repairing,  ornamenting,  or  finishing  of  any 

article  ;  or 
(iii)  the  adapting  for  sale  of  any  article, 
and  to  or  over  which  jjremiscs,  room,  or  place  the  employer 
of   the  persons  working  therein  has  the  right  of  access  or 
control  : 
The  expression  "  workshop"  includes  a  tenement  workshop. 
The  expression  •'  tenement  workshop  "  means  any  workplace  in  which, 
with   the   permission   of  or   under  agreement   with   the  owner  or 
occupier,   two  or  more   persons   carry  on   any   work  which  would 
constitute  the  workplace  a  workshop  if  the  persons  working  therein 
were  in  the  employment  of  the  owner  or  occupier. 
(2.)  A  part  of  a  factory  or  workshop  may,  with  the  approval  in  writing 
of  the  chief  inspector,  be  taken  for  the  purposes  of  this  Act  to  be  a 
separate  factory  or  workshop. 

(3.)  A  room  solely  used  for  the  purpose  of  sleeping  therein  shall  not  be 
deemed  to  form  part  of  the  factory  or  workshop  for  the  purposes  of  this 
Act. 

(4.)  Where  a  place  situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory  or  workshop  is  solely  used  for  some  purpose  other  than 
the  manufacturing  process  or  handicraft  carried  on  in  the  factory  or 
workshop,  that  place  shall  not  be  deemed  to  form  part  of  the  factory  or 
workshop  for  the  purposes  of  this  Act.  but  shall,  if  otherwise  it  would  be 
a  factory  or  workshop,  be  deemed  to  be  a  separate  factory  or  workshop, 
and  be  regulated  accordingly. 

(5.)  A  place  or  premises  shall  not  be  excluded  from  the  definition  of  a 
factory  or  workshop  by  reason  only  that  the  place  or  premises  is  or  are 
in  the  open  air. 

(().)  The  exercise  by  any  young  person  or  child  in  any  recognised 
efficient  school,  during  a  [)ortion  of  the  school  hours,  of  any  manual  labour 
for  the  purijose  ot  instructing  the  young  person  or  child  in  any  art  or 
handicraft  shall  not  be  deemed  to  be  an  exercise  of  manual  labour  for  the 
purpose  of  gain  within  the  meaning  of  this  Act. 

150. — (1.)  This  Act  applies  to  factories  and  workshops  belonging  to    Application 
the  Crown  :  but  in  case  of  any  public  emergency  the  Secretary  of  State    to  Crown 
maj-,  by  order,  to  the  extent  and  during  the  period  named  by  him,  exempt    factories  and 
from  this  Act  any  factory  or  workshop  belonging  to  the  Crown,  or  any    workshops, 
factory  or  workshop  in  respect  of  work  which  is  being  done  on  behalf  of 
the  Crown  under  a  contract  specified  in  the  order. 

(2.)  A  factory  or  workshop  belonging  to  or  in  the  occupation  of 
the  Crown  shall  not  be  excluded  from  the  operation  of  this  Act  by 
reason  only  that  it  is  not  carried  on  by  way  of  trade  or  for  the  purpose 
of  gain. 

(3.)  The  powers  conferred  by  this  Act  on  a  district  council  or  other 
local  authority  shall,  in  the  case  of  a  factory  or  workshop  belonging  to  or 
in  the  occupation  of  the  Crown,  be  exercised  by  an  inspector  under  this 
Act. 


{iv)  In  Fullers,  Limited  v.  Squire,  (1901)  2  K.  B.  209,  a  shop  where  sweet- 
meats were  retailed  by  day,  but  which  was  used  at  night  for  the  purposes  of 
packing  sweetmeats  in  boxes,  was  held  to  be  a  "workshop." 
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161.  The  Seci-etnry  of  State  may  by  S|)ecial  Order  direct,  with  i-aspect 
to  any  class  of  factories  or  workshops,  that  different  branches  or  depart- 
luents  of  work  carried  on  in  tin- same  factory  or  workshop  shall,  for  all 
or  any  of  the  puiposi-s  of  this  Act.  Ih;  trcatetl  as  if  they  were  different 
factories  or  workshops. 

162. — (1.)  A  woman,  young  person,  or  child,  who  works  in  a  factory 
or  worksliop,  whether  for  wages  or  not,  cither  in  a  manufacturing  process 
or  haiidiiTuft,  or  in  cleaning  any  part  of  the  factory  or  workshop  used 
for  any  manufacturing  priK-css  or  handicraft,  or  in  cleaning  or  oiling  any 
part  of  the  machinery,  or  in  any  other  kind  of  work  whatsoever  incidental 
to  or  connccti'd  wiih  the  manufacturing  prcu-ess  or  handicraft,  or  con- 
nected with  the  article  made  or  otherwise  the  subject  of  the  manufacturing 
process  or  handicraft  therein,  shall,  save  as  is  otherwise  provided  by  this 
Act,  be  tlcemed  to  be  employed  therein  within  the  meaning  of  this  Act. 

(2.)  For  the  puriK)sesof  this  Act  an  apprentice  shall  be  deemed  to  work 
for  hire. 

163. — (1.)  In  the  application  to  the  administrative  county  of  London 
of  the  section  of  this  Act  relating  to  the  means  of  escape  from  tire,  the 
London  County  Council  shall  take  the  [dace  of  the  district  i-ouncil,  and 
their  expenses  in  the  execution  of  that  section  shall  \ic  ilefrayed  as  part 
of  their  expenses  in  the  management  of  the  London  Ihiilding  Act,  1894. 

(2.)  In  the  ai»plication  to  the  administrative  county  of  London  of  the 
section  of  this  Act  giving  power  to  make  byelaws  providing  for  means  of 
escape  from  tire,  the  reference  to  a  district  council  shall  be  construetl  aa 
a  reference  to  the  London  County  Council. 

(3.)  The  i)owcr  of  the  IajikIoii  County  Council  umler  section  one 
hundred  and  si.\ty-f(jur  of  the  London  Huihling  Act,  1894,  to  make 
byelaws  with  respect  to  the  means  of  escape  from  fire  in  buildings 
exceeding  sixty  feet  in  height  shall  extend  to  all  factories  and  workshops 
whether  exceeding  sixty  feet  in  height  or  not. 

(4.)  Subject  .as  aforesaid,  references  in  this  Act  to  a  district  council 
and  the  district  thcroif  shall,  as  reganls  the  city  of  Lomlon,  be  construetl 
as  references  to  the  court  of  common  council  and  the  city. and.  as  regards 
any  other  part  of  the  administnitive  county  of  London,  as  references  to 
the  council  of  a  met ro|iolitan  Ixirough  and  the  metropolitan  borough. 

164.  Ueferences  in  tiiis  Act  to  a  <listrict  council  and  the  district  thereof 
shall  Ix;  construed  as  incbuling  lefcrcnces  to  the  council  of  a  county 
borough  and  the  county  lionuigh. 

166.  The  powers  conferre<l  by  this  Act  on  district  councils  .siiall  be  in 
adilitioii  to,  and  not  in  substitution  for.  any  other  powers  which  they 
may  ]>osscss. 

156. — ( 1.)   In  this  Act  unless  the  context  otherwise  re<|uircs, — 

The  ex|)ression  "bank  holiday  "  means  a  holitlay  under  the  Holidays 

Kxtcnsion  Act,  I87."»: 
The  expression  "child"  means  a  person  who  is   under  the  age  of 
fourteen  years,  an<l  who   has  not,   being  of   the  age  of  thirteen 
years,  obtained    the   certificate   of  proficiency  or  attendance   at 
scluMil  mentioned  in  Tart  III.  of  this  .\ct  : 
The  expr«'s'<jon  "  mai-hiin-ry  "  includes  any  driving  strap  or  band  : 
The  ex|iresilon  "  mill-gwiring  "  comprehends  every  shaft,  whether 
upright.  obli<pie,  or  horizontal,  and  every  wheel,  drum,  or  pulley, 
or  other  appliance  by  which  the  motion  of  the  first  ni'^-ing  |)ower 
is  communicated  to  any  nuichinc  ap|>ertaining  to  a  manufacturing 
l>roccss  : 
The  expression  "night  "  means  the  peri<Ml  iH-twccn  nine  o'clock  in 

the  evening  and  six  o"cl<K'k  in  ttic  succeeding  ninining  : 
The  exi)ri'ssifm  "owner"  ha-s  the  meaning  given  to  it  by  section  four 

of  the  Public  Health  Act.  1H7*>  : 
The  cx])ressioii  "  j>arent  "  means  a  parent  or  guanlian  of,  or  person 
having  the  legal  custody  of,  or  the  control  over,  or  having  direct 
benefit  from  the  wages  of,  a  young  |>cr»on  or  chihl  : 
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The  expression  "  prescribed"  means  prescribed  for  the  time  being  by 

the  Secretary  of  State  : 
The  expression  '"  jirocess"  includes  the  use  of  any  locomotive  : 
The  expression  ■'  Special  Order"  means  an  ordei-  whicli  is  subject  to 
the  provisions  of  section  one  liuudred  and  twenty-six  of  this  Act 
with  regard  to  Special  Orders  of  the  Secretary  of  State  : 
The   expression  "  week "  means   the   period  between  midnight  on 

Saturday  night  and  midnight  on  the  succeeding  Saturday  night  : 
The  expression  '•  woman  "  means  a  woman  of  the  age  of  eighteen 

years  and  upwards  : 
The  expression  "young  person"  means  a  person  who  has  ceased  to 
be  a  child  and  is  under  the  age  of  eighteen  years  : 
(2.)  For  the  purposes  of  this  Act  employment  shall  be  deemed  to  be 
continuous  unless  interrupted  by  an  interval  of  at  least  half  an  hour. 

(3.)  The  factories  and  workshops  named  in  the  Sixth  Schedule  to  this 
Act  are  in  this  Act  referretl  to  by  the  names  therein  assigned  to  them. 

(4.)  References  in  this  Act  to  regulations  made  under  this  Act  shall 
be  construed  as  including  references  to  special  rules  established  or 
requirements  made  under  any  previous  Act. 

157.  The  following  provisions  of  this  Act  shall  not  apply  to  men's 
workshops,  that  is  to  say,  workshops  conducted  on  the  system  of  not 
employing  any  woman,  young  person,  or  child  therein  : — 

(1.)  The  sections  in  I'art  I.  relating  to  temperature,  thermometers, 
means  of  ventilation,  drainage  of  floors,  sanitary  conveniences, 
opening  of  doors,  power  to  make  orders  as  to  dangerous 
machinery,  and  inquests ; 

(2.)  Part  II.  and  Part.  IK.  : 

(3.)  The  sections  in  Part  lY.  relating  to  fans  and  to  lavatories  and 
meals : 

(4.)  Part  VII.  ; 

(5.)  The  sections  of  Part  VIII.  relating  to  the  affixing  of  abstracts 
and  notices,  and  the  keeping  of  a  general  register,  and  the  first 
sub-section  of  the  section  relating  to  periodical  returns. 

158.  Nothing  in  this  Act  shall  extend  to  any  young  person  being  a 
mechanic,  artizan,  or  labourer,  working  only  in  repairing  either  the 
machinery  in  or  any  part  of  a  factory  or  workshop. 


(ii.)  Apj>Ui'tifiu)i  of  Art  to  Scotland  and  Ireland. 
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159.  In  the  application  of  this  Act  to  Scotland —  Application 

(1.)  The  expression  "certified  efficient  school"  means  anj'  public  or    of  A 't  to 
other  elementary  school  under  Government  inspection  :  Scotland. 

(2.)  The  expression  "district  council"  and  the  expression  "district" 
used  with  reference  to  such  council  mean  the  local  authoritj'' 
under  the  Public  Health  (Scotland)  Act,  1897,  and  their  district :    60  &  61  Vict. 

(3.)  The  expression  "  medical  officer  of  health  "  means  the  medical    c.  38. 
officer  under  the  Public  Health  (Scotland)  Act,  1897  : 

(4.)  The  expression  "poor  law  medical  officer"  means  the  medical 
officer  appointed  by  the  parish  council : 

(5.)  The  expression  "court  of  summary  jurisdiction"  means  the  sheriff 
of  the  county  : 

(6.)  The  expression  "  Board  of  Education  "  means  the  Scotch  Education 
Department  : 

(7.)  The  provisions  of  this  Act  relating  to  certificates  of  proficiency  or 
of  due  attendance  shall  not  apply,  but  a  child  of  the  age  of 
thirteen  years,  who  has  obtained  exemption  from  the  obligation 
to  attend  school  in  the  manner  prescribed  by  section  three  of 
the  Education  (Scotland)  Act,  1901,  shall  be  deemed  to  be  a  1  Edw.  7,  c.  9. 
young  pereon  for  the  purposes  of  this  Act. 

(8.)  The  expressioii  '•  county  court "  means  the  sheriff  court  : 
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(9.^  All  niattci-s  ic(|uin.'«l  l>y  iliis  Act  to  be  published  in  the  London 
(i:izotti'  shiill.  if  they  relate  to  Scotland.  Ix.'  published  in  the 
Kdinburph  (tazettc,  cither  in  addition  or  in  substitution  as  the 
ease  may  re<iuire. 

(10.)  The  expression  "information  "  means  jjctition  or  complaint  : 

(11.)  The  expression  •"informant"  means  petitioner,  pursuer,  or 
eomplainer : 

(12.)  The  expression  "ilefendant  "  means  defender  or  respondent : 

(13.)  The  ex|>ression  "clerk  of  the  peace  "  means  sheriff  clerk  : 

(14.)  The  expression  "owner"  has  the  meaning  given  to  it  by  section 
three  of  the  I'ublie  Health  (Scotland)  Act,  18!>7  : 

(!").)  The  expression  "  inspector  of  imisjinces  '  means  .sanitary  in.spector 
within  the  meaning  of  the  Public  Health  (Scotland)  Act, 
18".t7: 

(ir>.)  The  exi)ression  "  Births  and  Deaths  Hegistration  Acts,  1836  to 
1S74."  means  the  Acts  relating  to  the  registration  of  births, 
tleaths,  and  marriages  in  Scotland  : 

(17.)  The  expression  "Public   Health   Act,   IST.'i,"  means  the  Public 
60  &  61  Vict.  Health  (Scotland)  Act.  IH'.iT,  and  the  Acts  amending  the  same, 

c.  .38.  and  references  to  section  ninety-one  and  sections  one  hundre<l 

and  eighty-two  to  one  hundred  and  eighty-six  of  the  Public 
Health  Act,  1><7.">.  shall  be  construe<I  res])ectivcly  as  references 
to  section  sixteen  ami  sections  one  huiidrcil  ami  eighty-three  to 
one  hundred  and  eighty-seven  of  the  Public  Health  (Scotland) 
Act.  IS'.t;  : 

(18.)  The  expenses  incurred  by  a  local  authority  under  the  provisions 
of  this  Act  with  respect  to  means  of  escape  in  case  of  tire  shall 
l)e  defrayed  nut  of  the  public  health  general  a.ssessment  levied 
under  the  Public  Healtii  (Scotlaiul)  Act.  IS'.IT  : 

(I'J.)  The  expressinn  ■  Local  (Jovernment  Board  "  means  the  Local 
Govenunent  Board  for  Scotland  : 

(2U.)  All  offences  under  this  Act  shall  be  prosecuted  and  all  penaltie  s 
under  tliis  Act  shall  be  recovercnl  umler  the  provisions  of  the 
Summary  Jurisdiction  (Scotland)  Acts  at  the  instance  of  the 
procurator  fiscal  or  of  any  insjiector  : 

(21.)  The  court  may  make,  and  may  alter  or  vary,  summary  orders 
upilcr  this  Act  on  petition  by  the  procurator  fiscal  or  an 
insjK'ctor  prcsente<l  in  common  form  : 

(22.)  All  tines  under  this  Act  in  default  of  payment,  ami  all  onlers 
made  under  this  Act  failing  compliance,  may  be  enforced  by 
inijirisonnu-nt  for  a  term  to  be  spccilied  in  the  order  or  C(m- 
viction,  Init  not  exceeding  three  months  : 

(23.)  It  shall  l)e  no  objection  to  the  competency  of  an  inspector  to 
give  evidence  iis  a  witness  in  any  prosecution  for  offences  under 
this  Act.  that  the  prosecution  is  brought  at  the  instance  of  that 
ins|)eclor  : 

(21.)  Kvery  pei-sf)n  convicted  of  any  offence  under  this  Act  shall  l>c 
liable  in  the  reasonable  (^osts  .and  charges  of  the  conviction  : 

(2.'>.)  All  jH-nalties  iniposcd  and  n.'covered  under  this  Act  shall  be  jjaid 
to  the  clerk  of  the  coiut.  and  by  him  jiccounted  for  and  paid  to 
the  King's  and  Lonl  Treasurer's  Remembrancer  on  l)chalf  of  His 
Maji-Mty's  Kxchc'iucr,  and  sh.all  be  carried  to  the  Consolidated 
Fuml  : 

(26.)  All  juriwlictions,  powers,  and  authorities  necessary  for  the 
pur]K)se«*  of  this  section  arc  conferred  on  the  sheriffs: 

(27.)  The  provisiims  of  this  ,\ct   with  respect   to  appeals  to  <|uarfcr 

sessions  shall  not  apply,  ami  any  i>erson  may  .appeal  fiom  any 

onler  or  <ronviction  under  this  Act   to  the  Court  of  .lusticiary, 

Geo.  2.  umler  and  in   terms  of  the  Heritable  .Iurisdicti;)ns  (Scotland) 

4,3.  Act.   17 Hi,   or   umler   any   enactment    amending    that    Act,  or 

applying  or  incorporating  its  provisions  or  any  of  them  with 
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regard   to   apjicals,    or    under   and   in  terms  of  the  Summary    38  &  39  Vict. 
Prosecutions  Apjical  (Scotland)  Act,  1875.  c.  62. 

160.   In  the  apphcation  of  this  Act  to  Ireland —  Application  of 

(1.)  The  e.\i)ression   '-certified   etHcient   school"  means  any  national    Act  to 
school,  or  any  school  recognised  by  the  Lord  Lieutenant  and  Pri  vy    Ireland. 
Council  as  affording  sufficient  means  of  literary  education  for 
the  pui-poses  of  this  Act : 
(2.)  The  expression   "recognised  efficient  school"  means  a  certified 
efficient  school  and  any  school  which  is  recognised  for  the  time 
being    by   an    inspector   under    this   Act    as    giving    efficient 
elementary  education  : 
(.3.)  In  the  provisions  of  this  Act  relating  to  certificates  of  birth  the 

Irish  Education  Act,  1892,  shall  be  substituted  for  the  Elemen-    -_-  c.  gg  y-  i. 
tary  Education  Act,  1876,  and  a  school  attendance  committee    „   ±0 
shall  be  substituted  for  a  local  authority  : 
(4.)  In  the  provisions  of  this  Act  relating  to  payment  by  occupiers 
of  sums  for  schooling,  the  Irish  Education  Act,  1892,  shall  be 
substituted   for   the    Elementary   Education   Act,  1891,  and  a 
school  grant  shall  be  substituted  for  a  fee  grant : 
(5.)  The  expression   "  medical  officer  of  health "  includes  a  medical 

superintendent  of  health  : 
(6.)  The   expression   "  poor  law  medical  officer "   means  the  medical 

officer  of  a  dispensary  district  : 
(7.)  Any  act  authorised  to  be  done  or  consent  required  to  be  given  by, 
or  report  required  to  be  made  to,  the  Board  of  Education  under 
this  Act  shall  be  done  and  given  by  or  to  the  Lord  Lieutenant, 
acting  by  and  with  the  advice  of  the  Privy  Council  in  Ireland  : 
(8.)  A  court  of  summary  jurisdiction  when  hearing  and  determining 
an  information  or  complaint  in  any  matter  arising  under  this 
Act  shall  be  constituted  within  the   police  district  of  Dublin 
metropolis  of  one  of  the  divisional  justices  of  that  district  sitting 
at  a  police  court  within  the  district,  and  elsewhere  of  a  resident 
magistrate  appointed   under   the   Constabulary  (Ireland)  Act,    q  gr  r  ^t-jjj  ^ 
1836,  sitting  alone,  or  with  others,  or  of  two  or  more  justices    „   13 
of  the  peace  sitting  in  petty  sessions  at  a  place  appointed  for 
holding  petty  sessions : 
(9.)  Appeals  from  a  court  of  summary  jurisdiction  shall  lie  in  accordance 
with  the  provisions  of  the  Summary  Jurisdiction  (Ireland)  Acts  : 
(10.)  All   fines   imposed   under 'this  Act  shall,  save  as   is   otherwise 
expressly   provided   by  this  Act,  be  applied    in    the  manner 
directed    by    the    Fines  Act   (Ireland),   1851,    and    any   Act    14  &  1,5  yjct. 
amending  the  same  :  c.  90. 

(11.)  The  provisions  of  section  one  hundred  and  seven  of  the  Public 

Health  (Ireland)  Act,  1878,  with  respect  to  a  factory,  workshop,    41  ^^t  42  Vict, 
or  workplace,  not  kept  in  a  cleanly  state,  or  not  ventilated,  or    c.  52. 
overcrowded,  shall  not  apply  to  any  factory  which  is  subject  to 
the  provisions  of  this  Act  with  respect  to  cleanliness,  ventilation, 
and  overcrowding,   but    shall    apply   to   every   other  factory, 
workshop,  or  workplace  : 
(12.)  The    Sanitary  Acts  within  the  meaning  of   the    Public  Health 
(Ireland)  Act,  1878,  shall  apply  to  buildings  in  which  persons  are 
employed,  whatever  their  number  may  be,  in  like  maimer  as  they 
apply  to  buildings  where  more  than  twenty  persons  are  employed  : 
(13.)  The  Public  Health  (Ireland)  Act.  1878,  shall  be  substituted  for    41  &  49  Vict, 
the  Public  Health  Act,  1875,  and  in  particular  sections  two,  one    c_  52. 
hundred   and  seven,  and   two  hundreil   and   nineteen   to   two 
hundred  and  twenty-three  of  the  former  Act  sliall  be  substituted 
for  sections  four,  ninetj--one,  and  one  hundred  and  eighty-two  to 
one  hundred  and  eighty-six  of  the  latter  Act  respectively  : 
(1-1.)  The  expression   "the   Local   Government    Board"   means    the 
Local  Government  Board  for  Ireland  : 
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(^l.'i.)  The  i'Xiiit's>ion  "the  lUrths  ami  iVaths  Ko},Msti-ntion  Acts,  1836 
to  1S7-I."  moans  the  Births  ami  Deaths  Ret,'istrati(»n  (^Irclaiul) 
Acts.  ISf.H  to  IS.m) : 

(l<i.")  All  matters  requirctl  by  tliis  Act  to  be  published  in  the  London 
tJazette  shall,  if  they  relate  to  Ireland,  be  published  in  the 
Dublin  (Jazette.  either  in  atUiition  or  in  substitution  as  the  case 
may  rei|uire. 

(iii.)   Jfipral,  dr. 
Repeal  ot  161.    I'lic  Act-  >pecitieil  in  the  Seventh  Schedule  to  this  Act  are  hereby 

Acts.  repealed  as  from  the  dates  and  to  the  extent  in  that  schetlulc  mentioned  : 

Provided  that — 

(1.)  All  notices  attixol  in  a  factory  or  workshop  in  pursuance  of  any 
enactment  hereby  repeale*!  shall,  so  far  as  they  arc  in  accordance 
with  the  provisions  of  this  Act,  be  deemed  to  have  been  aftixed 
in  jiursuance  of  this  Act  :  and 
(2,)  All  ordei>i  and  all  special  rules  and  rciiuircments  made  or  having 
effect  under  any  enactment  hereby  repealed  shall  continue  to 
have  effect  as  if  they  had  Ixjcn  made  under  this  Act  ;  and 
nothing  in  this  Act  shall  l)e  constiuetl  .is  altering  the  mode  of 
making  such  special  rules  or  reiiuirements  whilst  the  power  to 
make  them  continues  in  force  ;  and 
(3.)  All  inspectors,  sub-inspectors,  certifying  surgeons,  officers,  clerks, 
and  servants  appointed  in  jiursuancc  of  any  enactment  hereby 
repealed  shall  continue  in  ofiice  and  shall  Ix-  suljject  tn  removal 
and  iiave  the  same  j)Owers  and  duties  a.s  if  they  had  lx;en 
appointed  in  pui>uance  of  tliis  Act  ;  and 
(4.)  All  certiticates  of  fitness  for  employment  granted  in  pursuance 
of  any  enactment  hereby  rejiealed  shall  have  effect  as  if  granted 
in  purMiance  of  this  Act.  and  all  registers  kept  in  pursuance  of 
any  enactment  hereby  repealed  shall,  until  otherwise  directed 
by  the  Secretary  of  State.be  tlcemcd  to  be  the  registers  rciiuired 
by  this  Art. 
Commence-  162.  Tiiis  Act  shall  come  into  operation  on  the  first  day  of  .January 

ment  of  Act.        mic  thni:sand  nine  hundred  and  two. 
Short  title.  163.    This  Act  may  be  cite<l  .is  tlie  Factory  and  Workshop  Act,  DJOI. 


sriTEDri.Rs. 


Section  14  KIUST  SC'HKDrLK. 

I'KOVI.SIONS   AS  TO   AUBITUATIONS. 

(1.;  The  pnrtioi*  to  the  arbitration  are  in  this  schedule  deemed  to  be  the 
owner  of  the  factory  or  workshop  on  the  one  hand  and  the  district 
council  on  the  otlirr  hand. 

(2.)  Knell  of  the  parties  to  the  arbitration  may,  within  fourteen  days 
after  the  date  of  the  reference.  .ip|)oint  an  arbitrator. 

(3.)  No  person  sh.ill  .net  .is  arbitrator  or  umpiix'  who  is  employed  in,  or 
in  the  managr-ment  of,  or  is  intereste<l  in,  the  factory  or  workshoj)  to 
which  the  arbitration  relates. 

(4.)  The  appointment  of  an  aibitrator  must  l)c  in  writing,  ami  notice 
of  the  aiipointmcnt  shall  l>e  forthwith  .sent  to  the  other  party  to  the 
arbitmtion.  and  the  a|)|)ointiuent  shall  not  l>c  revoked  witiiout  the 
conHcnt  of  that  jiarty. 

(5.)  The  death  or  removal  of.  or  other  change  in,  any  of  the  parties  to 
the  arbitration  shall  not  affect  tlw  procce<lings  under  this  schc<lule. 

(fi.)  If  within  the  said  fotnteen  days  either  of  the  patties  fails  to 
a|)point   an  arbitrator,  the  arbitiator  appoinlcfl  by  the  other  party  may 
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proceed  to  Iiear  and  determine  the  matter  in  diU'erence,  and  in  tliat  case 
the  award  ot  the  single  arbitrator  shall  I;e  tiiial. 

(7.)  If  before  an  award  has  been  niaile  any  arbitratoi-  appointed  by 
eitlier  party  dies  or  becomes  incapable  to  act,  or  for  seven  days  refuses  or 
neglects  to  act,  the  party  by  whom  that  arbitrator  was  ap])ointed  may 
appoint  some  other  jjerson  to  act  in  his  place  ;  and  if  he  fails  to  do  so 
within  seven  days  after  notice  in  writing  from  the  other  party  for  that 
purpose,  the  i-emaining  arbitrator  may  proceed  to  hear  and  determine 
the  matter  in  difference,  and  in  that  case  the  award  of  the  single 
arbitrator  shall  be  final. 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitratoi-  is  empowered 
to  .act  singly,  on  one  of  the  parties  failing  to  appoint,  the  {)arty  so  failing 
may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbitration, 
apjioint  an  arbitiator,  who  shall  then  act  as  if  no  failure  had  occurred. 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  witiiin  such 
extended  time  (if  any)  as  has  been  appointed  for  that  purpose  by  both 
arbitrators  under  their  hands,  the  matter  in  difference  shall  be  determined 
by  the  umpire  a})pointed  as  herein-after  mentioned. 

(10.)  The  arbitrators,  before  they  enter  on  the  matter  referred  to 
them,  shall  a])point  by  writing  under  their  hands  an  umpire  to  decide  on 
points  on  which  tliey  may  diff'er. 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  he  has 
made  his  awaixl,  or  refuses  to  make  his  award  within  a  reasonable  time 
after  the  matter  has  been  brought  within  his  cognizance,  the  persons  or 
person  who  appointed  such  umpire  shall  forthwith  appoint  another 
iimpire  in  his  place. 

(12.)  If  the  arbitrators  refuse  or  fail,  or  for  seven  days  after  the  request  of 
either  party  neglect,  to  appoint  an  umpire,  then  on  the  application  of  either 
party  an  umpire  may  be  appointed  by  the  chairman  of  the  quarter  sessions 
within  the  jurisdiction  of  which  the  factory  or  workshop  is  situate. 

(13.)  The  decision  of  ever\-  umpire  on  the  matters  refened  to  him  shall 
be  tinal. 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who  appointed 
him  may  appoint  another  arbitrator  to  act  in  his  place. 

(15.)  Arrangements  shall,  whenever  practicable,  be  made  for  the 
matters  in  difference  being  heard  at  the  same  time  before  the  arbitrators 
and  the  umpire. 

(16.)  The  arbitrators  and  the  umpire,  or  any  of  them,  may  examine  the 
parties  and  their  witnesses  on  oath,  and  may  also  consult  any  counsel, 
engineer,  or  scientific  person  whom  they  think  it  expedient  to  consult. 

(17.)  The  payment,  if  any.  to  be  made  to  any  arbitrator  or  umpire  for 
his  services  shall  be  fixed  by  the  h^ecretary  of  State,  and  together  with  the 
costs  of  the  arbiti'ation  and  awaid  sliall  be  paid  by  the  parties,  or  one  of 
them,  according  as  the  award  may  direct.  Such  costs  may  be  taxed  by  a 
master  of  the  Supreme  Court,  or,  in  Scotland,  by  the  auditor  of  the  Court 
of  Session,  and  the  taxing  officer  shall,  on  the  written  application  of 
either  of  the  parties,  ascertain  and  certify  the  proper  amount  thereof. 
The  amount,  if  any,  payable  by  the  Secretary  of  State  shall  be  paid  as 
part  of  the  expenses  of  inspectors  under  this  Act.  The  amount,  if  any, 
payable  by  the  occupier  of  the  factoiy  or  workshop  may  in  the  event  of 
nonpayment  be  recovered  in  the  same  manner  as  lines  under  this  Act. 


SECOND  SCHEDULE. 

Factories  and  Workshops  in  which  Overtime  is  allowed.      Section  49. 

(1.)  Non-textile  factories  and  workshops  and  parts  thereof  where  the 
material  which  is  the  subject  of  the  manufacturing  process  or  handicraft 
is  liable  to  be  spoiled  by  weather  ;  namely, — 

M.S.  50 
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{ti.^   Fl;ix  scutch  inilK  nml 

(b.)  Any  factory  or  workshop  or  piirt  tlicroof  in  which  is  carrictl  on  tlie 
nmkiu)^  or  finishing  of  bricks  or  tiles  not  being  ornament nl  tiles  ; 
ami 

(c.)  The  part  of  rope  works  in  which  is  enrricil  on  the  open-air  process  ; 
and 

(d.)  The  part  of  bleachinij  and  dyeing  works  in  which  is  carrictl  on 
«>pen-air  bleaching  or  Turkey  red  dyeing  :  and 

(c.)  Any  factory  or  workshop  or  part  thereof  in  which  is  carrictl  on 
glue  making  ;  and 

(2.)  Nr)n-textile  factories  and  workshojis  and  |>arts  thereof,  where  press 
of  work  arises  at  certain  recurring  seasons  of  the  year,  namely  : — 

(f.")  Letter-press  jirinting  works  ;  and 

(g.)  Hookbinding  works  ;  and 
any    factory,  workshop,  or   part    tlierenf.    in    whicli    is    cariied    on    the 
manufacturing  pro<css  or  liandiciaft  of — 

(h.)   I, itiiograpliic  printing  ;  or 

(i.)  Machine  ruling  :  or 

(k.)   I'irewcMKl  cutting  :  or 

(1.)  Hon-ljon  and  Christmas  present  making  ;  or 

(m.")  Almanac  making  :  or 

(n.)   Valentine  making  ;  or 

(o.")  Knvclope  making  :  or 

(p.)  Ai-raleil  water  making  :  or 

(<j.)   I'laying  card  making  :  and 

(H.)  Non-tcxfilc  factories  and  workshops  and  parts  thereof  where  the 
busini-s-s  is  liable  to  suiideii  press  of  orders  arising  from  unforeseen 
events  :  namely,  any  factory  or  workshop,  or  part  thereof,  in  which  is 
carried  on  the  manufacturing  process  or  handicraft  of — 

(r.)  The  making  up  of  any  article  of  wearing  apparel  ;  or 

(s.")  The  making  up  of  furniture  liangings  ;  or 

(t.")  Artificial  lluwci' making  ;  or 

(u.)   Fancy  Ijox-making  ;  or 

(v.)  Hiscuit  making  :  or 

(w.)  Job  dyeing  ;  and 

(4.)  Any  part  of  a  factory  (whether  textilcur  non-icxtilc)  or  workshop 
which  is  a  wareliouse  not  used  for  any  manufacturing  processor  han<li- 
craft.  an«l  in  which  |)ei-sons  are  solely  em  ploy  e<l  in  polishing,  cleaning, 
wrapping,  or  packing  up  goods. 


TMIKl)  SCiiKiUi.i:. 


p^ti„„  gg  Rkcjui-ations  as  to  (iiiiNDiN(;  IN  Tknemknt  Factory. 

(1.)  Hoanls  to  fence  the  shafting  and  pulleys.  loe:dly  known  as  drum 
boanlp.  must  Im-  provideil  and  kejit  in  projier  repair. 

(2.)  Hand  rails  mil"!  Ik;  lixe<l  over  the  (hums  and  kepi  in  projicr  repair. 

(3.)  Helt  guards,  loeally  known  as  Scotchmen,  must  be  provided  and 
kept  in  proper  repair. 

(4.)  F.very  floor  eon^trueled  oji  or  after  the  first  day  of  .lanuary  one 
thruKind  eight  hunilred  ,-iiiil  niiu-ly-six  must  Ik-  so  constructed  iind  nuiin- 
taincd  us  to  fa<'ilitale  the  removal  of  slush,  and  all  neee.s.'<ary  sliools.  jn'ts, 
an<l  other  cf>nveniencts<  must  Ik-  provi<hil  for  fjiciliiiif  ing  such  removal. 

(Ti.)  p^very  grinding  rrnim  or  hull  establJHhed  <hi  <ir  after  the  first  day 
of  .January  on<'  thousand  eight  hundred  and  niiu-ly-six  must  l>e  so  con- 
Htrucfed  that  for  the  jmrpose  of  light  grinding  there  shall  Ik;  a  clear 
Sparc  of  three  feet  at  least  iK-tween  eju.h  pair  of  trr)ughs,  ami  for  the 
puqK»8c  of  heavy  grinding  there  shall  Ik?  a  clear  space  of  four  feet  at 
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least  between  eacli  pair  of  troughs  and  six  feet  at  least  in  fiont  of  each 
trough. 

(6.)  The  sides  of  all  drums  in  every  grinding  room  or  hull  must  be 
closely  fenced. 

(7.)  Except  in  pursuance  of  a  special  exemption  granted  by  the 
Secretary  of  State,  a  grindstone  must  not  be  run  before  any  fire-place  or 
in  front  of  another  grindstone. 

(8.)  A  grindstone  erected  on  or  after  the  first  day  of  January  one 
thousand  eight  hundretl  and  ninety-six  must  not  be  run  before  an}'  door 
or  other  entrance. 


FOURTH   SCHEDULE. 

Cotton  Cloth  Factories. 
Table. 


Sections 
90-92,  96. 


MAXIMUM    LIMITS   OF   HUMIDITY   OF   THE   ATMOSPHERE    AT   GIVEN 
TEMPERATURES. 


I. 

II. 

III. 

IV. 

Grains  of  Vaiiour 

Dry  Bulb  Thermo- 

Wet Bulb  Thcrmo- 

Percentage  of 

per  Cubic  Foot  of 

meter  Reaiiiiigs. 

lueLer  IteadiuKS. 

Humidity. 

Air. 

Degrees  Fahrenheit. 

Degrees  Fahrenheit. 

!5aturatiou=100. 

1-9 

35 

33 

80 

20 

36 

34 

82 

21 

37 

35 

83 

2-2 

3S 

36 

83 

2-8 

39 

37 

84 

2-4 

40 

38 

84 

2-5 

41 

39 

84 

2-6 

42 

40 

85 

2-7 

43 

41 

84 

2-8 

44 

42 

84 

2-<.> 

4h 

43 

85 

31 

46 

44 

86 

3-2 

47 

45 

86 

3-3 

48 

46 

86 

3-4 

49 

47 

86 

3o 

50 

4S 

8(5 

3-6 

51 

49 

86 

3-8 

52 

50 

86 

3-9 

53 

51 

86 

4-1  . 

54 

52 

86 

4-2 

55 

53 

87 

4-4 

56 

54 

87 

4-.5 

57 

55 

87 

4-7 

58 

56 

87 

4!> 

59 

57 

88 

50—2 
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Fourth  schedule— ^(»«^//«.7/. 


1. 

II. 

III. 

IV. 

Grains  of  Vajwur 

Dry  Bulb  Tliermo- 

Wet  Bulb  Thenno- 

Perci-ntaKt-  of 

per  Cubic  Foot  of 

met4>r  RvAdiiiKS. 
Degrees  Fahrenheit. 

mctor  KoatlinKS. 

Humidity. 

Air. 

Degrees  Fahrenheit. 

Satumtion  =  100. 

51 

«() 

.-|S 

88 

0-2 

t'll 

.')'.♦ 

88 

5-4 

«2 

60 

88 

•)•« 

6S 

61 

88 

5-S 

64 

62 

SS 

60 

K."i 

63 

88 

6-2 

6t! 

64 

88 

6-4 

67 

6.5 

88 

6-6 

68 

66 

88 

6-9 

m 

67 

88 

71 

70 

6H 

88 

71 

71 

68-.") 

H'y') 

7-1 

72 

6«» 

84 

7-4 

7:i 

70 

84 

7-4 

74 

70-.''. 

81-5 

7-65 

7- 

71-5 

81--) 

7-7 

7t; 

72 

711 

80 

77 

73 

7«» 

80 

7S 

73-5 

77 

8-25 

7'.» 

74-.". 

77  3 

8o3 

K(» 

7'y'> 

77".") 

8fi 

SI 

76 

7t; 

H-65 

H2 

76-5 

74 

h-h:> 

s:i 

77-.-. 

74 

8-y 

Ml 

7H 

72 

9-2 

H.-. 

7J» 

72 

9r. 

S6 

SO 

72 

y-.-..-. 

H7 

so-r> 

71 

tf-9 

HH 

Ml--) 

71 

10-2S 

Kit 

82-.') 

71 

10-3 

'.III 

S3 

60 

losr, 

'.II 

H3-5 

68 

10-7 

'.»2 

S4-r. 

68 

no 

ys 

sr.-.-. 

68 

111 

•»i 

sr. 

66 

lir. 

'.i.'i 

S7 

66 

118 

'.•)'■ 

ss 

66 

11-9 

'.17 

HS-B 

65-5 

120 

IH 

S9 

64 

12-3 

'.•'.» 

•to 

64 

12-7 

100 

•11 

64 
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Form  op  Record. 
form  for  recording  the  readings  of  the  thkrmf)m  i;  ticks 


Name  of  Occupier 

Address  of  Factory 

Number  or  Desi<^nation 
Process  carried  on 


Room 


Number  of  Operatives 
Cubic  contents 


cubic  feet. 


Year 

Month  aiifl  Day. 


Readings  of  Thermometkrs  in  Degrees 
Faheenheit. 


Between 
7  and  S  a.m. 


Between 
10  and  11  a.m. 


Dry 
Bulb. 


Wet 
Bulb. 


Between 
3  and  4  p.m. 


Dry 
Bulb. 


Wet 
Bulb. 


Dry 
Bulb. 


Wet 
Bulb. 


If  no 
Artificial 
Huiiiidity 

is  jjio- 
diired  in 

the 
24  hours, 
in.sert  in 

this 
column 
"None." 


1 

2 

3 

4 

.5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

lo 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

26 

27 

28 

29 

30 

31 


(Signed) 


Occupier  or  Manager. 


7!»0 


1  Edw.  7,  c.  '22. 


Seition  r24. 


KIKTU    SCIIKDrLK. 
FkKS  ok   ('KUTIKYISt;    Suui;K()N.« 


I'AIIT    I. 

KEE3     OX     EXAMINATION     KOK     CKKTI  ^"ICATE^ 
KMl'I.OYMENT. 


OK     KITXKSS     FOR 


Whfii   the  exaniinatioii    is  at    llic 
factory  or  workshop  . 


When  the  exaniinAtion  is  not  at  the 
factory  or  workshop,  but  iit  the 
residence  of  tlie  sur^jeon,  or  at 
some  place  appointed  hy  tlie 
surgeon  for  the  purpose,  anil  that 
place  a-s  well  as  the  day  and 
hour  app<iinte<l  for  the  [)urpose 
ha.s  heen  published  in  the  j>re- 
scribo<l  manner    .... 


2*.  (J*/,  for  each  visit,  and  (W.  for 
each  person  after  the  fii-si  five 
examined  at  that  visit  :  and  also 
if  the  factory  or  workshop  is 
more  than  one  mile  from  the 
surjreon's  residence,  6^/.  for  each 
complete  half  mile  over  aud 
alx)ve  tile  mile. 


i'ul,  fur  each  person  examined. 


I'AHT    II. 


ON    E.XAMINATIOX    BY    DIRECTION    OF    SECRETARY   OK    STATE    OB 
IN    I'UUsrANCE   OK    REGULATIONS    UNDER   THIS    ACT. 


When  the  numl)er  of  lianil«  is  under  Id 

„  ..  ..      2" 

..      .■{<) 


2.«.  Ctd.  per  visit. 


„  „  ..  ..     .-.<)  .        .        .        .  U. 

".">  ....  4.«.  tW.        „ 

,.  ..  ..  ..     Iiiii  .         .         .         .  •">•«.  „ 

„  ..  ..  over  lOO  .         .  .  T-v.  M.       „ 

With  the  addition  of  ]x.  for  every  mile  or  part  of  a  mile  in  excess  of 
one  mile  from  the  surgeon's  residence. 


8«ctionA  •')4. 
149.  166. 

•Print 

works." 


Mleachintr 
and  flyRJnif 
workn." 


SI.\TII   SCIIKDILK. 

List  or  Kactokies    and  Wokksiiops. 

I'ART  I. — Non-Textile  Factories. 

(1.)  "  I'rinf  works."  that  is  to  say,  any  premises  in  which  any  pci-sons 
are  employc<l  to  print  ti^jures,  patterns,  or  ilesifrns  upon  any  cotton, 
linen,  woollen,  worsted,  or  silken  yarn,  or  upon  any  woven  or  felteil 
ffthrif  not  iH'iiig  papier  ; 

(2.)  "  Hleachinir  and  dyeing  works,"  that  is  to  s.iy,  any  premises  in 
which  the  pnK-cHses  uf  hlearhing,  Ix-etling,  dyeing,  calendering,  finisli- 
ing,  hooking,  laji|>ing,  and  making-up  anrl  p.icking  (j*)  any  yarn  or  elotli 
of  any  material,  or  the  dressing  or  finishing  of  lace,  or  any  one  or  raoru 
of  such  prfwefwcfl,  or  any  process  incidental  thereto,  are  or  is  carrie<l  on  ; 

(x)  JttHftrt  X.  Manehe»ter  Packing  Co.  (1898)  I  Q.  B.  344. 
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(3.)  '•  Earthenware  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  making  or  assisting  in  making,  finishing,  or  assisting 
in  rinisliing,  earthenware  or  china  of  any  description,  except  Vjricks  and 
tiles  not  being  ornamental  tiles  ; 

(^4.)  "  Lncifer-match  works,"  that  is  to  say,  any  place  in  which 
pci-sons  work  for  hire  in '  making  lucifer  matches,  or  in  mixing  the 
chemical  materials  for  maiving  them,  or  in  any  piocess  incidental  to 
making  lucifer  matches,  except  the  cutting  of  the  wood  ; 

(^o.)  "  Percussion-cap  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  liire  in  making  percussion  caps,  or  in  mixing  or  storing  the 
chemical  materials  for  making  them,  or  in  any  process  incidental  to 
making  percussion  caps ; 

((i.)  "  Cartridge  works,"  that  is  to  say,  any  place  in  which  persons 
work  foi'  hire  in  making  cartridges,  or  in  any  process  incidental  to 
making  cartridges,  except  tiie  manufacture  of  the  pai)er  or  other 
material  that  is  used  in  making  the  cases  of  the  cartridges  ; 

(7.)  "  I'apei-stainiiig  works."  that  is  to  say,  any  jilace  in  which  persons 
work  for  hire  in  printing  a  pattern  in  colours  upon  sheets  of  paper, 
either  by  blocks  applied  by  hand,  or  l;y  rollers  worked  by  steam,  water, 
or  other  mechanical  power  ; 

(8.)  "  Fustian-cutting  works,"  that  is  to  saj',  any  place  in  which 
pei'sons  work  for  hiie  in  fustian  cutting  ; 

(9.)  "  Blast  fuinaces,"  that  is  to  say,  any  blast  furnace  or  other 
furnace  or  jiremiscs  in  or  on  whicli  the  process  of  smelting  or  otherwise 
obtaining  any  metal  from  the  ores  is  carried  on  ; 

(10.)  "  Copper  mills  "  ; 

(11.)  "Iron  mills,"  that  is  to  saj',  any  mill,  forge,  or  other  premises, 
in  or  on  which  any  process  is  carried  on  for  converting  iron  into 
malleable  iron,  steel,  or  tin  plate,  or  for  otherwise  making  or  convert- 
ing steel ; 

(12.)  "  Foundries,"  that  is  to  saj'',  iron  foundries,  copper  foundries, 
brass  foundries,  and  other  premises  or  places  in  which  the  process  of 
founding  or  casting  any  metal  is  carried  on  ;  except  any  premises  or 
places  in  which  such  process  is  carried  on  by  not  more  than  live  persons 
and  as  subsidiaiy  to  the  repair  or  completion  of  some  other  work  : 

(13.)  "  Metal  and  india-rubber  works,"  that  is  to  say,  any  premises  in 
which  steam,  water,  or  other  mechanical  power  is  used  for  moving 
machinery  emplnyed  in  the  manufacture  of  machinery,  or  in  the  manu- 
facture of  an}'  article  of  metal  not  being  machinerj-,  or  in  the 
manufacture  of  india-rubber  or  gutta-percha,  or  of  articles  made  wholly 
fir  partially  of  india-rubber  or  gutta-jjcrcha  ; 

(14.)  "Paper  mills,"  that  is  to  say.  any  premises  in  which  the  manu- 
facture of  i)aper  is  carried  on  ; 

(1.5.)  "  Glass  works,"  that  is  to  say,  any  premises  in  which  the  manu- 
facture of  glass  is  carried  on  ; 

(16.)  "  Tobacco  factories."  that  is  to  say,  any  premises  in  which  the 
manufacture  of  tobacco  is  carried  on  ; 

(17.)  "Letter-press  printing  works,"  that  is  to  say,  any  premises  in 
which  the  process  of  letter-j)ress  printing  is  carried  on  ; 

(18.)  "  Bookbinding  works,"  that  is  to  say,  any  premises  in  which  the 
process  of  bookbinding  is  carried  on  ; 

(19.)  "  Flax  scutch  mills  "  : 

(20.)  "Electrical  stations  "  (//),  that  is  to  say,  any  premises  or  that 
part  of  any  premises  in  which  electrical  energy  is  generated  or  trans- 
formed for  tlie  purpose  of  supply  by  way  of  trade,  or  for  the  lighting  of 
any  street,  public  place,  or  public  building,  or  of  any  hotel,  or  of  any 
railway,  mine,  or  other  industrial  undertaking. 

(y)  This  is  an  addition  to  the  list  of  non-textile  factories  in  Part  I.,  which 
otherwise  is  the  same  as  the  list  contained  in  Piirt  I.  of  the  corresponding 
schedule  to  the  Factory  and  Workshop  Act,  1878. 


"  Earthenware 
works." 


"  Lucifer- 
match  works." 


"  Percussion- 
cap  works." 

' '  Cartridge 
works." 


"  Paper-stain- 
iug  works." 


"  Fustian- 

cuttiug 

works." 

"  Blast 

furnaces." 

"  Copper 

mills." 

'■  Iron  mills." 

"  Foundries." 


' '  Metal  and 
india-rubber 
works." 


•'  Paper 

mills." 

'■  Glass 

works." 

*■  Tobacco 

lactories." 

''  Letter-press 

printing 

works." 

■■  Bookbinding 

works. " ' 

"  Flax  scutch 

i.nlls." 

■'  £lectric:d 

stations." 


79-1 


1  Edw.  7,  c.  2-2. 


I'AUT  II. — N'on-Tkxtii.i;  FAfToun:->  ani>  Wokksmops. 

•'  Hat  work-*."'        (21.)  "  Ilut  woiks,"  that   is  to  .siiy,  iiiiy  proiiiisi-.s  in  wliirli  the  ninnu- 

faoture  of  huts  or  any  jtroccss  incidental  to  their  nianutaetiue  is  eanieil 

on  ; 

•'  How  (-2.)  •'  Rope  works,"  that   is    to   say.  any  premises   being  n  ropery, 

works."'  ropowalk,  or  ropework,  in  which  is  cariied  on  the  layinjj  or  twistinp  or 

other  procos  of  piepaiing  oi  tinishint;  the  lin<  s,  twine>.  eoitls.  or  ropes, 

and  in  which  niachincry  moved   hv  >team.  water,  or  other  mechanical 

power  is  not  usi-d  for  drawini,'  or  spinning  the  libres  of  Max,  henii),  jute, 

or  tow.  ami  which  Ikus  no  internal  communication  with  any  buildings  or 

premises  joining  or  forming  part  of  a  textile  factory,  except  such  coni- 

municntioji  as  is  necessary  for  the  transn)ission  of  power  : 

•"Bake-  (23.)  ••  Hakehou.>ies."   that   is  to   say.  any  places  in   which  arc  bakc<l 

liiiu!*e>«. '"  bread,  biscuits,  or  confectionery  from  the  baking  or  selling  of  which  a 

jirofit  is  derived  ; 
•'  Jjiie  ware-  (.24.)  "  I>iice  warehouses."  that  is  to  say,  any  i>remi.xes.  room,  or  place 

houses."  not  inchxled  in  bleaching  and  dyeing  works  as  herein-l)efore  definifl,  in 

which  j)ersons  are  cmploye<l  ujion   any  manufacturing  process  or  handi- 
craft in  relation  to  Iai:c.  subseiiuent    to  the  making  of  lace  upon  a  laco 
machine  niovt-d  by  steam,  water  or  other  mechanical  power  : 
"Shipbuilding        (2.">.)  "  Shipimilding   yards,'   that   is   to  say,  any   i>reniises  in  which 
variis.'  any  ships,  Ixiats,  or  vessels  used  in   navigation,  are   made,  finishetl,  or 

repairtHl(z)  ; 
'•  (iuarrie.-."  (2<>.)  "  Quarries."  that  is  to  say,  any  i)lace.  not  being  a  mine,  in  which 

pci>ons  work  in  getting  slate,  stone,  eoprolites  or  other  minerals  ; 
•  I'it-hanks."  (27.)  "  I'it-baiiks,"  that  is  to  say.  any  jilace  above  ground  adjacent  to 

a  shaft  of  a  mine,  in    which   place  the   employment  of  women   is  not 
regidated  by  theCoal  Jlines  Hegulation  Act.    1SS7,  oi-  the  Metalliferotts 
hO  \-  .')1  \i«  t.      Mines  Kegulation  Act.  1H72,  whether  sucli  place  does  or  does  not  form 
c.  oH.  part  of  the  mine  within  the  meaning  of  those  Acts; 

35  Ac  36  Viif.  (28.)   Dry  cleaning,  carpet  beating,  and  bottle  washing  work8(«). 


Section  l<;i.  SEVENTH    SCll  K  lULE. 

I'AKT    I. 
KNACTMENT8  REPKAIiED  A8  KBOM  TMK  COMMENCEMENT  OF  THIS  ACT. 


Session  and  C1i«iitAr. 


II  .^^  12  Vict.  0.  Ifi  , 

40  A:  47  Vict.  c.  ."•H  . 

r,-2  k  :>:\  Vict.  c.  62  . 

.'4  k  .'.'»  Vict.  c.  ~7>  . 


Title  of  Act. 

ExtPiit  of  Keiieal. 

The  Factory  and  Work- 

The whole  Act. 

shop  Act,  1K7.S. 

'Ihe  I'aclorv  and  Work- 

'I'he whole  Act. 

shop  Act.  1KM3. 

The  Cotton  Cloth  Fac- 

The whole  Act. 

tories  Act.  l«sit. 

The  Fact«»rv  and  Work- 

The  whole    Act    except 

shop  Act,  INK  I. 

sections     eight,    nine, 

ten,   and    twelve,  and 

the  First  Schedule, 

(:)  The  fart  that  repairs  iiro  being  done  to  a  ship  in  a  dock  does  not  make 
the  do<k  a  •••.hip  hiiilduig  yard  "  :   Spriiro-  v.   /.intt  (1!M)())  1  Q.  }i.  498. 

i«ij  Thifi  it4-ni,  No.  28,  i<i  an  addition  to  the  li^t  of  non  textile  tact^irics  and 
worktihopfi.  Under  thn  Act  of  1.H7S  it  wjis  held  in  Law  v.  fiya/inin  {\i)0]) 
2  K.  B.  327,  that  o  bottle-wiuthing  e»tnl>]iNhnicnt  wa>  not  a  -  non-te\tile factory 
or  workshop." 


FACTOKY    AND    WORKSHOP    ACT,    1901. 

Seventh  Sch  kddle — continnrd. 


798 


Session  and  Chapter. 

Title  of  Act. 

Extent  of  Repeal. 

58  &  59  Vict.  c.  37  . 

The  Factory  and  Work- 

The whole   Act  except 

shop  Act,  1895. 

section  twelve,  sub-sec- 
tion three  of  section 
twenty-four,  and  .sec- 
tion twenty-eight. 

60&  HI  Vict.  c.  r)S  . 

The  Cotton  Cloth  Fac- 
tories Act,  1897. 

The  whole  Act. 

63  &  64  Vict.  c.  27  . 

The  Railway  Employ- 

In   sub-section  three  of 

ment  (Prevention  of 

section    thirteen     the 

Accidents)  Act,  19U0. 

words  "  factory,  work- 
shop or  "  wherever 
they  occur,  and  the 
words  •'  the  occupier 
of  the  factory  or  wurk- 
shop  or." 

Part  II. 

ENACTMENTS  REPEALED    FROM    A   DATE    TO    BE    FIXED    BY   ORDER   OF 
THE   SECRETARY   OF  STATE. 


Session  and  Chapter. 

Short  Title. 

Exteut  of  Repeal. 

54  &  55  Vict.  c.  75  . 
58  &  59  Vict.  c.  37  . 

The  Factory  and  Work- 
shop Act,  1891. 

I'he  Factory  and  Work- 
shop Act,  1895. 

Sections  ei<,dit,  nine,  ten, 
and  twelve,  and  the 
Yivst  Schedule. 

Section  twelve. 

Sub-section  three  of  sec- 
tion twenty -four. 

Section  twenty -eight. 

*•  - 


.;^"- 


INDEX.  '^<^. 


The  figures  refer  to  tlte  pages. 


Accidents, 

servant  not  liable  to  master  for,  100 

meaning  of  word  in  Workmen's  Compensation  Acts,  660,  n.  {I) 
prosecutions  tor  injury  liy,  under  Dangerous  Performances  Acts,  723 
notice  of,  in  metalliferous  mines,  556 

coal  mines.  611 

other  employments,  638 

factories  and  workshops,  733 

Account, 

servant  bound  to  account  to  master,  104 

when  action  for,  lies  by  servant  against  master,  52 

passing  money  in,  when  e(|uivalent  to  payment,  353 

public  officers  of  company  keeping  fraudulent,  jjunishment  of,  370 

falsification  of  accounts  with  intent  to  defraud,  478 

Action  by 

Mader  v.  Sercanf, 

for  refusing  to  serve,  97 

leaving  too  soon,  97 

negligence,  but  not  for  accidents,  100 

indemnity  from  consequences  of  servant's  negligence,  103 

not  accounting,  104 

secret  profits  received  by  servant,  100 

fraud  or  misfeasance,  101 

specific  performance,  or  injunction  to  compel  performance  of 
contract  of  service  will  not  lie,  98 

use  of  confidential  information,  102 

servant  cannot  set  up/zw  tcrlii,  104 

presumption  of  jiayment  from  course  of  dealing,  106 

after  conviction  for  embezzlement,  475 
Master  v.  Third  Person, 

for  enticing  away  .servant,  125,  489 

harbouring  servant,  131 

servant's  earnings,  132 

bribe  promised  to  servant,  100 

personal  injuries  to  servant,  141 

seduction  of  female  servant  or  child,  144 
Servant  v.  Master, 

for  refusing  to  receive  him,  152 

injunction  will  not  lie  to  compel  master  to  retain  servant   155 

wrongful  discliarge,  157 

damages  in  sucli  case,  liiO 

wages,  163.     And  sce'^B.ges 

not  supplying  food  and  medicine,  189 

indemnity  from  consecjueuce  of  obeying  master's  order.s,  194 
breach  of  statutory  regulations,  223 

under  Employers'  Liability  Act,  1880. ..590 


71M)  INDEX. 

Action  by — coutiiiiml. 

S^rmnt  v.   Tfiiitl  Pcr.soii, 

for  lass  of  liis  ln;ijp»f;e,  wliorc  iiiiuiter  i>iiiil  cnrriafje,  375,  n.  (t\ 
maliciously  iii»liuin{j  inastfi*  to  ilisi-liiirgc  liiiii,  4Si2 
Third  Pftson  v.  ^Ias(^•)•, 

iij>on  I'ontnifts  of  servniit,  2'29 

when  niiulc  in  servant's  nnnie,  2'>1 
warranty  of  sorvant,  '2i'2 
for  torts  of  siMvnnt,  2S3 
Third  Person  v.  Servant, 

upon  contracts  niailc  in  liis  master's  behalf,  339 

bills  of  exchange,  34'2 
for  money  ])ai(l  t>>  servant  on  account  of  his  nuister,  349 
if  j)ai»l  over  to  his  nuister,  3r>2 
if  jiaiil  by  mistake  and  not  paid  over,  356 
for  money  given  to  servant  by  master  to  be  paid  to  third  person, 

359 
for  money  obtained  wrongfully  by  servant,  355 
for  torts  of  servant,  373 
conversion  of  goods,  375 
fraud,  380 
Admission, 

by  master  of  servant's  authority  to  contract,  234 
by  servant,  when  binding  on  master,  248 

Adulteration  of  Food, 

l>y  servant,  criminal  liability  of  master,  276 
of  servant,  426 
Agent, 

signature  of  contract  by,  under  Statute  of  Frauds,  39 

in  other  cases,  229,  n.  (a) 
direction  of  testator  to  employ  particular,  .^'04 

Agricaltore.     .sv.  Husbandry. 

agricultural  labourers  not  within  Sunday  Observance  Act,  371 
Agricultural  (Jaiigs  Act,  lSt)7...ri42 
compensation  for  injury  to  workmen  in,  725 

Alluli  "Works  Regulation  Act.  1881. ..281 

Alteration.     y(/i'/ .■»>  Increase 

of  .siMvant's  duties  avoids  lidelity  bond,  15 

Apportionment  Act, 

III  applic  ation  to  contracts  of  liiring  and  .service,  181 

special  powers  of  county  i,ourt  as  to  apportionment  of  wages,  &<•.   ."i78 

Apprentice.     And  ncf.  Inttknt 

appnnticetihip  dceil,  how  far  binding  on  infant,  7 

stamp  on,  40 
i;or]Kjration  may  take,  7 
correction  of,  bv  ma»tt;r,  107 
■  lischargc  of.  107,  n.  (/),  117,  160,  M.  (/) 
ma.Mter's  death,  179,  n.  (k) 

return  of  premium,  180,  n.  (») 
bankniptey,  i7St,  n.  (;<) 
dis.s<)lution  of  partnership,  13 
earnings  by,  133,  693,  n.  (a) 
enlistment  by,  10,  ]85.  n.  (j) 

food  and  medicine  to  be  HU|>]died  by  master,  189,  191 
neglect  to  do  ro  a  niis<lemeanour,  540 
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Apprentice — contimial. 
or  servant,  52 

a  servant  witliin  Larceny  Act,  440 

deemed  to  work  for  liirc  under  Factory  and  Workshops  Act,  1901 ..  780 
inducing  a|))irentice  to  leave  niastci-,  actionalde,  102 

an  otrciice  under  Mercliant  8Iiii)piug  Ac^t,  1894. ..125,  n.  (ir) 
parish  apprentices,  Acts  concerning,  9,  n.  (/) 
register  of,  to  be  kept  l)y  guardians,  o^S 
in  sea  service  not  ])unishal)le  under  Conspiracy  and  Protection  of 

Property  Act,  1875... 576 
within  Employers  and  Workmen  Act,  1875. ..579,  581 
Workmen's  Compen.sation  Act,  1897...66ii 

Arbitration, 

clause  in  contract  of  hiring,  161 

may  be  beneficial  to  infant,  8 
under  Metalliferous  Mines  Regulation  Act.  1872. ..560 
Coal  Mines  Regulation' Act,  1887... 616 
Conciliation  Act,  1896... 654 
Workmen's  Compensation  Act,  1897... 670 
Arrest 

of  suspected  criminal  liy  servant,  30^ 

Artificer, 

exemption  under  Stamp  Act,  40 

meaning  of  term  in  Truck  Act,  18-31. ..43,  526,  596 
Hosiery  Act,  1874. ..570 
Employers  and  Workmen  Act,  1875. ..580 

Assault, 

by  master  on  servant,  li)6 

indictment  for  under  Dangerous  Performances  Acts,  589,  723 

Preventionof  Cruelty  to  Children  Act,  1894. ..641 
by  servant  on  master,  420 

express  authority  b}'  master  to  servant  to  conimir,  332 
implied  authority,  284,  n.  {s),  289,  304 
by  carrier's  servant  in  America,  301,  n.  [a) 

Assignment, 

of  contracts  in  restraint  of  trade,  88 
of  jiersonal  covenants,  none,  88,  n.  {f) 

Assistant  Overseer 

is  servant  of  inhabitants,  454 

Attachment  of  Wages  Abolition  Act,  1870.  .546 

Attorney, 

to  corporation  can  (july  be  apiioiuted  by  deed,  excei)t  in  Loudon,  17 

Auctioneer, 

conversion  by,  377,  n.  {c) 

Auditor, 

appointed  by  testator  cannot  be  removed  by  trustees,  507 

Author, 

within  Dramatic  Copyright  Act,  who  is,  136 

of  photographs,  138 

employed  to  write  in  periodicals,  &c.,  138,  139 
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Authority.     J («/*•«  Liability 
•.ciijio  of,  '29ri,  11.  (J) 
express,  to  soivaiit,  230 

coii.stniction  of  writt.-n,  231 
implied,  234 

of  foiomnn,  237 
innn.njier,  238 
coinpuiiys  .secretniv,  262 
to  prosfcuto  or  arrest,  303 
whctlii'r  iiicrea.scil  liy  ciiicrjiency,  2ri0.  302 
to  rt'cpivi-  payiiK'iit  means  payiiu'iit  in  casli.  21t>,  ;i.  (r) 
revocation  liy  master's  death,  26.'),  341 
warranty  of,  by  servant,  348 

Bailee, 

larceny  liy,  439 

or  servant.  441,  4. 17 

liability  of,  for  acts  of  sen'ant,  326,  327 

drover'by  trade  is,  318,  n.  (/),  440,  4.'.2 

cab  driver  is,  as  rej^ards  tlie  cab  jiioprietor,  288,  n.  (A-) 

Bailiff, 

authority  of,  when  levying  di.stross,  284,  n.  (s),  305,  n.  (q) 
of  county  court  is  .servant  of  high  bailiff,  28:1,  n.  'ij).  4.14 

Bakehouses, 

special  provisions  in  Factory  and  Work.shop  Act.  1001,  as  to,  75fl 
emiiloyincnt  of  male  youni;  persons  in,  741 
non-textile  factories,  702 

Bankrupt, 

(•ontrnct  of  service  by,  27 

may  sue  for  waf;es  for  his  own  pei-soiial  labour,  28 
claim  for  seduction  of  his  daughter,  146 
wrnnf,'ful  dismissal.  l.'iO,  ii.  (ii) 
convicted  servant  made  bankrupt,  476 
elfect  ot  bankruptcy  of  masti'r,  174 

jireferintial  jiaymcnt  of  wages  of  servants,  17r> 

Bill  of  Exchange, 

authority  of  clerk  to  endorse,  240 

etb'ct  of  signature  by  priicurati<m,  2.'')S 

liability  of  servant  drawing  ou  behalf  of  ma.ster,  342 

Bill  of  Lading, 

exceptions  in,  288 

Blast  Famaoes, 

witliiu  Ka<tory  and  Worksliop  ,\et,  1001. ..701 
em|iloymeiit  of  women  and  <'hiidieii  in,  742 

Bleaching  and  Dyeing  Works, 

within  Factory  and  \Vi.rk.-.i;op  Ait,  1001. ..790 
employment  of  wonnn  and  cliildren  in,  737 

Board  Wages, 

dr)me',tic  servant  not  entitled  to,  wlicii  di.scharged  with  a  month's 
Wlige.M,  t\t>,  n.  ('/) 

Boarding-house  Keeper, 

liability  of,  for  servants'  acts,  326 


INDEX.  799 

Bookbinding  Works, 

witljiii  Factory  ami  Workshop  Act,  1901. ..791 

Books, 

proj)erty  in  master,  134,  n.  {j) 
falsification  of,  478 

Bottle-washing  Works, 

witliiii  Factory  and  Workshop  Act,  1901.. .792 

Bribe.     See  Commission 

Broker, 

book-keeper  and  secretary  of  .Joint  Stock  Company  acting  as,  without 

licence,  364 
Iial)ility  of  landlord  for.     See  Bailiff 

Buildings, 

ajiplication  of  Factory  and  Workshop  Act,  1901,  to,  763 

Burglary, 

by  servant  in  master's  house,  420 

Cab  Driver, 

in  Mctrojiolis  is  servant  of  proprietor,  288,  n.  (k) 
I)roprietor  liable  for  furious  driving,  103 

defacing  licence,  414 
not  servant  of  hirer,  315,  n.  (s),  444 

Carpet-beating  Works, 

witliin  Fai'tory  and  Workshop  Act,  1901. ..792 

Carriage  Cases, 

servant  using  master's  carriage  for  his  own  purposes,  396 
hirer  of  cai-riage  and  driver  not  master  of  driver,  313 
wilful  injury  by  furious  driving,  371 

Carrier, 

liability  for  injury  to  goods,  143,  28fi,  287 
passengers,  143,  288 
loss  of  servant's  luggage,  375,  n.  (t) 
bailee  not  .servant,  4.^)7 

Cartridge  Works, 

witliiii  Factory  and  Workshop  Act,  1901. ..791 

Certificate, 

of  tliird  person  when  ne(>essary  to  entitle  servant  to  wages,  170 

Chaff-cutting  Machines, 

statutory  provisions  for  prevention  of  accidents,  723 

Character.     JnrI  srr  Defamation 

niaster  not  bound  to  give  to  discharged  servant,  385,  392 
if  given  bond  fide,  is  a  privileged  communication,  386,  •'592 
written,  defacing,  413 

property  in,  414 
action  for  giving  false,  415 
criminal  liability  for  forging,  altering,  &c.,  416 

of  .servant  offering  himself  with  false  character,  417 
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Chastisement, 

nl"  s,  rviint.  10<; 

Checkweigher, 

a|ii"iiiitiiiii:t  of.  ill  •  n.il  miiios.  603 

Children.     S--  Infant 

Clerk, 

liulilin^;  out.  a-'  autliorized,  23.1 

tfii'ler  to  clerk  in  an  ofJice,  '23*J 

in.lorsiuj;  lulls,  •J4"i 

loavinf;  water  tap  ninniii;;,  296 

piiltTential  jmynient  <if  salaiy  on  master's  bankruptcy.  17.1 

eiiiltc/zlenjent  I'V.  44!> 

Coal  Mines  Regnlation  Act,  1887. ..600 

Cohabitation, 

a^rt^enient  for  service  and.  void,  37 
and  not  for  si-rvice,  60 

Collaborateurs.     >'« .  Fellow  Workmen 

Collector, 

of  poor  mto  i<  'jf'rv.Tiit  of  inli.abitAnts.  i.lS,  454 

Combinations,     s,,  Conspiracy 

Commercial  Traveller, 

what  notice  cntitleti  ti>,  68 
claim  for  travt-Uing  allowatiees,  72.  n.  {a) 
on  ban  km  J,  toy  of  employer,  177 
wiiuling  uj)  of  ('onuMiuy,  179 
payment  to,  '262.  n.  (/) 

exemptions  from  tnkinjj  out  excise  licences.  363,  364 
einbez/leinent  by.  4,12 

I'lnployed  by  several  persons,  servant  of  each,  466 
or  commission  agent,  4,16 

Commiision, 

on  profits,  payment  «>f  servant  by,  docs  not  make  him  a  jmrtner,  49 
payment  by,  may  imply  cluty  on  master  to  tind  work.  7'{ 
agent,  claim  on  winding  ii|)  of  comjiany,  179 

or  commt-nial  traveller,  4.16 
sen-atit  bound  to  account  to  master  for  commi.ssion  received  on  ma-stcr's 

eontni'fs.  lOii 
contracts  mad<-  by  servant  receiving,  voidable,  100,  230 
diflcharge  of  servant  for  receiving  HOcrct,  114,  n.  {I) 

Commissioners.     .S"  Public  OflSoert 

grant  of  p' ii'.ioii  by.  'JI,  ii.  \l) 

riMovery  of  wagi-s  trom,  171 

liable  for  arts  of  their  servant,  ^..36 

Common  Employment,     .s  <  Fellow  Workmen 
miaiiiiig  ol,    |'.>7 
mu'^t  be  a  common  master.  20.'i 
where  <ine  servant  is  n  volunteer,  206 
servant  lent  for  spf<-iid  oerasion.  206 
defence  of,  wher>-  statutory  duty  ou  master,  222,  22.1 

t-iken  away  by  Kmployers'  Liability  Act,  1880.  ..,192 
action  by  injured  servant  against  negligent  8cr\'ant,  226 
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Company.     Sir.  Corporation 

Iradiiii,',  liouiid  to  li.ivc  autlioiiscil  i)irK'(!r  on  thu  spot,  27 
discliargo  of  seiviiiit  by  wiiidiiif^  up,  175 
coiiipensation  for  loss  of  coiiiiiiissioii,  178 
eftect  of  dissolution  on  scrvunt's  iuitiioiity  to  contract,  341 
authority  of  niana<:jer,  2;38,  239 
.secretary,  262,  263 
public  officers  fraudulently  appii)i)riating  property  of,  370 

Compensation, 

under  Workmen's  Compensation  Act,  1897. ..660 

Children's  Dangerous  Performances  Act,  1879. ..589 
Employers'  Liability  Act,  1880... 593 

Competency.     Sfc  Incompetency 

of  servant  not  warranted  by  master,  216 

Compulsory, 

master's  liability  when  bound  to  employ  particular  person,  327 

Conciliation  Act,  1896... 653 

Condition, 

hiring  not  less  yearly  because  conditional,  61 
imi)li''d  in  contracts,  70,  186 

Consideration 

must  appear  in  contracts  within  sect.  4  of  Statute  of  Frauds,  34 
necessary  to  agieements  in  restraint  of  trade,  79 
Courts  will  not  intpiire  into  adequacy  of,  36,  79 
illegal,  avoids  contract,  37,  477 

Conspiracy 

to  ]uocure  breach  of  contract  of  service,  indictment  for,  125 

to  depart  from  .service,  if  not  acted  on,  no  ground  for  discharge,  153 

to  injure,  how  far  actionable,  489.  494 

provisions  of  Conspiracy  and  Protection  of  Property  Act,  1875. ..572 

Construction 

of  written  authority  to  servant,  231 

Contract, 

liability  of  master  upon  contract  of  servant,  229 

servant  upon  contract  entered  into  for  his  master,  339 

Contract  of  Hiring  and  Service, 

parties  to  tlie  contract,  1 
by  married  women,  2 
infants,  6 
lunatics,  10 
partners,  11. 
corporations,  17 
bankru]its,  27 
requisites  of,  at  common  law,  30 

writing,  when  necessary — Statute  of  Frauds,  30 
stamp,  40 
interj)retation  of, 

parol  evidence,  when  admissible  to  explain  written  contract,  44 
partner  or  servant,  inter  se,  49 
as  regards  third  persons,  51 

M.S.  51 
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Contract  of  Hiring  and  Service — condntin/. 
iiiterpri'tatioii  of — coiitinuiil. 
apjirciitici'  or  si-iviiiit,  r>2 
teimiit  or  servant,  .'•4 
eirt'ot  of  fjtiunil  hiring,  r>9 
master  may  not  he  iMumtl  to  liiul  cniploynuiit,  tliougli  I'oiuul  to  pay 

wages,  70.  "4. 
agreements  in  restraint  of  tnule  in.     Hi-c  Restraint  ot  Trade 

Contractor, 

servant  of  lieail  contractor  not  in  common  employment  with  servant 

of svili-contraitor.  'JO.') 
lialiility  of,  nnder  Workmen's  Compensation  Act,  1900. ..725 
employer  of,  not  generally  lialile  for  contractor's  negligence,  316 
liut  may  become  so  l>y  interfering,  321 

employing  contractor  to  do  illegal  act,  320 
can  not  avoid  duty  liy  cmjdoying  contractor,  322 
liable  under  WorknuMi's  Compensation  Acts,  663,  725 

Contributory  Negligence, 
by  servant,  22."J 

by  jierson  injureil  by  servant's  negligence,  308 
by  ciiildren,  311 

no  defence  in  criminal  matters,  372 

a  defence  under  the  Employers'  Li.ibility  Act,  1880.. .223.  592  n.  (jr) 
but  not  \nider  tlie  "Workmen's  Comjiensation  Act,  1897,  unless  it 
amounts  to  serious  and  wilful  misconduct,  661 

Control  of  Servant, 

Iwrroweil  servant  under  borrower's  control,  206 

a  ground  of  responsibility  for  liis  negligence,  312,  317 

but  master's  agent,  though  in  control,  is  not  responsible,  312  n.  (7) 
presumptive  evidence  of  control,  313  n.  (s) 

Conversion 

of  goods,  servant's  liability  to  third  persons  for,  37.'> 

Conviction 

of  servant,  when  exemption  of  master  from  criminal  jirocecdings,  281 
not  from  livil  ])roceedings,  ^STt  u.  (t) 
uniler  Trade  Union  Act,  1871,  extingui.shes  debt,  r>49 
if  fraiululent,  ipiashed,  281 

Copper  Hills, 

within  Factory  and  Work.shoj)  Act,  1901  .791 

Copyright, 

whetlier  in  emjdoyer  or  jierson  employed  to  write,  136,  139 

Corporation,     yiml  nrr  Company 

servants  to,  in  geneial,  must  lie  apjiointed  by  deed,  17 

so  attonieys,  exeejit  in  London,  17 
cxcei»tioiia,  inferior  servants,  21 

trading  i-orporations,  22 
under  Acts  of  I'arliament,  '2T> 
liability  for  torts  -(  its  s,  .  vani,  289 

Correction 

of  servant  by  jnaster,   I  01; 

Cotton  Cloth  Factories, 

special  provision.H  of  Factory  Act,  1001,  as  to,  757 
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County  Court, 

infant  may  .sue  in,  9 

special  powers  in  disputes  betwt-en  employers  and  worknifii,  577 

Craneman. 

ncKli;,'cnce  of,  207,  316 

Criminal 

ii'sponsihility  of  master  for  acts  of  servant,  266 

i/im-s  rea  not  always  necessary,  275 
responsibility  of  servant  for  acts  (lone  by  command  of  master,  360 

Crown, 

servants  of,  nsnally  liold  office  during;  pleasure,  64 

not  lialde  for  negligence  of  their  subordinates,  334 
liable  for  their  own  trespass,  381  n.  (n) 
when  eontracting  as  agents  for  Crown,  349 
larceny  and  embezzlement  by,  479 

bound  by  Workmen's  Com))eTisation  Act,  1897. ..667 
Factory  and  Workshop  Act,  1901... 779 

Custom, 

evidence  of,  admissible  to  explain  written  contract,  46 
as  to  domestic  servants,  64 

Customers, 

servant  may  deal  with  late  ma.ster's,  after  leaving  service,  102 
unless  he  has  contracted  not  to  do  so,  89 

Damages. 

liquidated,  or  penalty,  90 

in  action  for  wrongful  dismissal,  160 

injury  to  servant,  141 

scdurtion,  145,  151 

Dangerous  Performances  Acts,  588,  723 

Death 

of  master,  effect  on  contract  of  hiring,  179 

where  servant  is  employed  Ijy  partners,  14 

revokes  servant's  authority  to  jdedge  master's  credit,  265 

but  servant  not  personally  liable  for  goods  so  obtained,  341 
of  servant,  186 

Deductions 

from  wages,  how  far  permitted  by  Truck  Acts,  526,  597,  657,  658 
in  hosiery  manufacture,  570 

Deed, 

hiring  by,  Statute  of  Frauds  does  not  apply  to,  32 

Defacing 

a  written  character,  413 

Defamation.    ^»f/ sec  Character 

libel,  corporation  answerable  for  publication  bj'  servant,  289 
newspaper  proi)rietor,  criminal  liability  for,  270 
publication  of,  by  servant  in  ignorance,  379  n.  (A) 
slander  of  a  servant  in  the  way  of  his  occupation,  387 
privileged  communications,  390 
privilege  taken  away  by  malice,  408 

51—2 
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Default 

<>l    S'TV.lIlt,    IS'J 

Defect 

in  works  wlifi"-  servant  is  cmployt'tl,  216,  r>90 
ndiihint'ry  anil  ]>lnnt,  'J18,  .IPO 
iiiiiiiiiL,'  >y>;«n).  "21!'.  ^^'''^ 

Delegatus  Non  Potest  Delegare. 

onijiloynieni.  of  servants  is  no  violation  of  tliis  rulo,  2.')9 

Delivery 

to  si-rvant  when  delivery  to  master,  349 

Deputy, 

luinistorial  pulilic  officer  may  appoint,  judicial  may  not,  2 
of  master  i-;  ffl low-servant  witli  mastor's  servants,  214 

Director 

of  a  eoni|iany  not,  nssuch,  a  servant  of  tlu'  company,  177 
no  implied  contract  for  i)ayment  for  his  services,  166  n.  (/.) 
ciiibezzlement  by,  450 

Discharge. 

apprentice,  107  n.  (r) 
servant,  what  causes  will  justify,  107 
disobedience,  109 

gross  moral  mi.scondint.  111,  114  ii.  (/) 
negligence,  113 

incompetence,  or  permanent  disability  from  illness,  120 
every  good  giound  need  not  be  known  to  master  at  the  time,  107  n.  (q) 
by  death  of  master,   179 
bankrujitcy,  174 
winding-up  of  company,  175 
dissolution  of  partnersliip,  14 
maliciously  inducing  master  to  discharge  servant,  490 
power  to,  not  neces.sarily  renders  a  jierson  respon.siblc  for  .servants 

negligence,  .11 S 
wrongful,  157 

Disobedience, 

.1  ^ri.iind  of  di.scharge,  109 
etfect  of,  19»1,  295 

Distance, 

liow  measured  in  construing  contracts  in  restraint  of  trade,  S4 

Docks, 

provisions  in  Factory  and  Workshoj)  Act,  1901,  as  to,  762 

Dog. 

knowledge  uf  servant  as  to  ferocious,  286  n.  (w) 

Domestic  Servants, 
who  are,  t',r, 

exemption  Iji  Stamp  A't,  40 
custom  H.s  to  month's  warning  or  month's  wages,  tifi 

as  to  determining  service  at  end  of  first  month,  f>4  n.  (/) 
not  boar<l  wages  on  discharge,  65  n.  (7) 
Icgneies  to,  49S 
not  within  Truck  Acts,  525 

Kmployers  and  Workmen  Act,  1 875. ..580 

the  Act  j>rohibiting  payment  of  wages  in  public  houses,  596 
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Drover 

by  tnule  is  a  liailcc,  not  a  servant,  318  n.  (i),  440,  452 
larceny  by,  432 
embezzlement  by,  452 

Drankenness, 

(liscliaigc  of  sei-vant  for,  112,  117 
of  111 il way  servant,  367 

Duty 

of  servant  to  master,  97.     And  see  Discharge 

not  to  take  secret  commissions  on  contracts  for  master,  99 

not  to  use  confidential  information  acquired  in  service.  102 

to  account  to  master,  104 
of  master  to  servant,  152 

to  find  employment  for  servant,  70 

to  indemnity  servant,  194 

as  to  supplying  food  and  medicine,  189 

as  to  giving  a  character,  385,  392 

Dyers 

not  to  dye  goods  for  their  own  profit,  without  master's  consent,  519 


Earnings 

of  servants,  master  entitled  to,  132 
of  apprentice,  593,  n.  {a) 

Earthenware  Manufacture 

within  Factory  and  Workshop  Act,  1901. ..791 

Education, 

deductions  for,  under  Truck  Acts,  526,  597 
of  children  in  factories  and  workshops,  750 

Ejectment 

of  discharged  servant,  55,  109 

Election 

to  cliarge  servant,  creditor  can  not  afterwards  charge  master.  264 

Electrical  Stations 

^\'ithin  Factory  and  Workshop  Act,  1901... 791 

Embezzlement, 

by  clerks  and  servants,  426.     And  sec  Larceny 

distinction  between  larceny  and,  426 

person  indicted  for  one  may  be  convicted  for  other,  427,  474 

may  be  dealt  with  summarily,  444 

of  property  which  has  never  been  in  masters  possession,  446 

punishment  for,  448 

what  must  concur  to  constitute  the  offence,  449 

prisoner  must  be  a  servant,  449 

who  is  not  a  servant,  454 
prisoner  must  have  received  on  account  of  master,  458,  47o 

though  on  one  occasion  only,  459 

or  from  particular  class  of  customers,  460 
money  received  from  master,  larceny,  463 
from  master's  agent  to  be  paid  to  master,  embezzlement,  464 
where  servant  sent  to  get  change,  keeps  it,  464 
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Embeiilement — iuntin  iird. 

prisoner  must  refuse  to  account,  46r> 

omission  to  account  not  sutlicient,  46!^< 
unless  wilful,  466 
absconding;,  466 

claim  of  right  to  money,  no  eniiuzzlenient,  Iti? 
a  siK-cilic  sum  must  l>e  i>ri>vi'(l,  4t>7 
emWzzlement  ol  lunils  of  illef^al  society,    171 
receipts  need  not  be  stamped,  471 
indictment,  472 
particulars,  -173 
master's  rights  alter  trial  of  servant  for,   17;"' 

if  servant  go  abroad,  476 
by  jx-rsons  employed  in  ))ublic  service  or  ]>olice,  478 
bymaiine  board,  44K,  n.  (A) 
■  Bank  of  England  or  Ireland,  481 
Tost  OHice,  48-2         «^i^ 
hat  and  other  manufacturers,  .Idy 
agi"ecnient  not  to  prosecute  for,  is  illegal,  477 

Emergency 

does  nn!  iii,r,-a.se  implied  authority.  2.'i0,  259,  302 

Employers  and  Workmen  Act,  1876. ..r)77 

Employers'  Liability  Act.  1880... .''.90 

Employment, 

duty  of  master  to  find,  70 

Enlistment 

of  a|tprentice,  lu 
.servant,  18r> 

Enticing 

St  ivant  from  ma>ter,  action  for,  12r( 

Entry 

b\  deceased  clerk  in  master's  book,  how  far  evidence,  241* 

Evidence, 

l>arol,  when  admissible  to  explain  contract,  44 

entry  by  dccea.sed  servant,  249 

of  acting  iis  servant,  wlnn  sufli«ient,  4S;J 

Excise.     Srr  Revenue 

Executors, 

liability  for  tort  of  testator.  130 

of  master,  liable  to  jiay  .M-rvnnt's  wages,  181 

of  servant,  not  liable  on  contract  for  jtcrsonal  service,  181". 

Extortion 

by  .Hi'ivant.  354 


Factors, 

Act  f.f  1.S89  does  n'>t  apply  to  servants,  24S,  n.  (Vi) 

clerk  obtaining  imiirop«'rly  .idvances  on  principal's  i>ro{»erty,  3t»9 
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Factory  and  Workshop  Act,  1901, 

provisions  as  to  hoaitli  and  safL'tj',  726 
accidents,  733 

employment  of  wonuni  an<l  children,  735 
eduLiition  of  cliildien,  7r)0 
s)iecial  provisions  as  to  dan;^nroiis  and  iiiiliealtliy  industries,  752 
tenement  factories,  756 
cotton  cloth  factories,  757 
bakehouses,  759 
laundries,  761 
docks,  762 
buildings,  763 
railways,  764 
home  work,  764 
inspection,  &c. ,  769 
le<(al  jiroceedings,  774 
(letinitions  of  words,  778 

False  Character.     Src  Character 
False  Imprisonment.     Sc'  Assault 
Falsification  of  Accounts  Act,  1875... 478 

Fan 

in  workshops  where  grinding,  &c.,  carried  on,  752 

Farm  Bailiif. 

implied  authority  of,  262 
what  warning  entitled  to,  67 
entitled  to  legacy  as  a  .servant,  497 

Fellow-Workmen.     Aiid  see  Common  Employment 
who  are,  211 

master's  deputy  or  vice-princi])al  is,  214 
master  working  with  servant  is  not,  215 
liability  for  negligence  to  each  other,  226 
master's  duty  to  employ  competent,  216 

Felony, 

how  far  actionable  before  indictment,  144^  475 
felonious  act  by  carrier's  servant,  286,  Ji.  {b) 

bailee's  servant,  326,  327 
agreement  not  to  pros3cute  for,  illegal,  477 

Fencing 

abandoned  mines,  .').'»7,  612 
entrances  to  mines,  fjO:!,  619,  622 
machinery.     Sec  Machinery 

Ferry, 

master  liable  for  invasion  of,  by  servant,  290 

Fidelity  Bonds, 

ertect  of  change  of  firm,  when  given  to  partners,  15 
alteration  of  duties,  15 

Fines, 

deductions  for,  from  wages  in  hosiery  manufacture,  570 
conditions  under  Truck  Acts,  657 
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Fire 

liiused  bv  negligence  of  servant,  master's  lialiilitv  for,    -'M.    n.   (j), 

286,  306 
esea]H\s  siipjilied  to  factories,  731 

Fish  curing, 

fUiployiiit'iit  of  women  ami  young  persons  in,  71'- 

Flaz  Scutch  Mills 

witliin  Factory  and  Worksliop  Act.  l!"01...7'.il 

Food, 

master's  duty  to  supply  servant  with,  189,  540,  ri73 
exemptions  as  to,  in  Truck  Acts,  .^•J6,  596 

Foreman 

is  fellow-servant,  not  dejmty  master,  21i 
negligence  of  person  in  superintendence,  .091 

Forfeiture 

of  wages  liy  dcf.iult  of  servant,  182 

Forgery, 

by  master,  by  means  of  innoient  servant,  268 

servant  entrusted  with  money  to  pay  bill,  foiging  receipt,  463,  n.  (k) 

blank  ehecpie,  tilling  it  np  with  too  large  a  sum,  247 

of  written  eliarncter,  416 

of  certiticates  under  Factory  and  Workshop  Act,  1001. ..775 

Foundries 

within  Factory  and  Workshop  Act,  1901... 791 

Fraud, 

liability  of  master  for  servant's  fraud,  290 
servant  to  ma.ster,  101 

for  his  own,  in  transacting  master's  business,  380 

Frauds,  Statute  of, 

what  lontracls  of  hiring  and  service  are  within,  30 
requisites  of — memorandum  in  writing,  33 

names  of  parties,  33 

coiisid(M"atit)n,  34 

signature,  38 

Friendly  Society, 

embezzlement  by  tnasurer,  452 
misapplication  of  property  of,  475,  n.  {x) 

Fruit  Preserving, 

employment  of  wonn-n  and  young  per.sonsin,  742 

Furious  Driving, 

firivers  injuring  jiersons  by,  371 

Fustian-Cutting  Works 

within  Factory  and  Workshop  Act,  19U1...791 

Game, 

un<|Un1ified  servant  sporting  with  ma.ster 

Gardener 

is  a  menial  servant,  60 


INDEX.  809 

Gas, 

breach  of  contract  by  persous  employed  in  supply  of,  572 

General  Hiring, 

fllect  of,  59 

Glass  Works, 

within  Factoiy  ami  "\Voil<.shop  Act,  1901... 791 
employment  of  women  and  children  in,  742 

Governess, 

what  notice  entitled  to,  67 

Gratuity, 

no  action  lies  for,  unless  part  of  remuneration,  48,  168 

Grinding 

on  a  wheel,  provisions  with  respect  to  use  of  fan  to  protect  workmen 
from  dust,  752 

Guarantee, 

to  firm,  ceases  on  change  of  firm,  15 
effect  of  alteration  of  duties  of  servant,  15 
discharge  of  surety,  16 

Gunpowder, 

u.se  of,  in  metalliferous  mines,  562 
coal  mines,  620 

Gutta  Percha  Works, 

within  Factory  and  AVorkshop  Act,  1878. ..791 

Hackney  Carriages.     Sec  Cab  Driver 

Harbouring 

a  servant,  action  for,  131 

Hat  Works 

within  Factory  and  Workshop  Act,  1901. ..792 

Hawkers  Act,  1888, 

■servant  does  not  require  licence,  364 

Highway, 

penalties  under  Highway  Act,  278 

duty  of  employer  of  contractor  for  works  near,  322 

Holding  out 

of  person  as  having  authority,  239 

Holidays 

in  factories  and  workshops,  735 

Horse, 

warranty  of,  by  servant,  242 

Hosiery, 

Hosiery  Act,  1843. ..527 
1845. ..534 
1874. ..569 

Huntsman, 

entitled  to  a  month's  notice,  66 
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Husbandry.     And  xf  Agriculture 

MTvaut  ill,  allowaiiiis  i>frmiltiHl  liy  Tru<'k  Aits.  r»9G 
within  Employt'fs  luid  NVorknicii  Act,  187r»...580 

Identification 

III  iLi^scngir  witli  (IriviT,  ;nO 
ill  ca.se  of  iiifiint.s,  311 

Illegality 

of  oi>iisiJeration  avoids  contnu-t,  37 

of  a^ii'emt'nt  not  to  prosecute  for  enibezzli'inciit,  477 

resjMinsihility  of  employer  of  «  contractor  to  do  illegal  thing,  3'2i> 

Illness,     yi/ir^  .sy>  Medicine 

temporary,  no  .su.spiii-ii)n  of  wages,  '.KS,  122 
permanent,  wlnii  answer  to  action  by  master,  y8,  187  n.  (7) 
a  ground  of  discharge,  123 

Immorality, 

whrii  a  ground  of  di.scharge,  112 

of  ( 'Pii>ideration  of  contract  of  service,  37 

Implied  Authority.     SW  Authority 

Implied  Contract.     Jn'/  v  Duty 

Statute  of  Frauds  docs  not  apply  to,  32 
when  contra(;t  of  hiring  implied,  60,  1(33 

yearly  liiring,  :)9 
by  servant  to  undertake  ordinary  risks,  197 

Impossibility 

of  |Mi  formancf  of  contract,  71,  187 

Incompetence, 

di.s<  liarge  of  servant  for,  120 
of.s4ivaiit,  ma.ster's  liahility  for,  216 
of  coUit-ry  manager.  609 

Increase 

of  ua^Ts  for  extra  work,  164 

Indemnity 

of  master  by  Hervant,  103 
of  .servant  by  maHter,  194 

Independent  Contractor.     .S' .  Contractor 

India  Rubber  Works 

within  Factory  an. I  Workshoji  Act,  1901. ..791 

Indictment, 

non'   for  enticing  away  .servants,  ]2^> 

conspiracy  in  a  trade  dispute,  .172 
of  ma.ster  for  crime  committed  by  servant,  266 

nnisame,  279 
of  servant  for  acts  done  at  nia,stcr'fi  command,  360 
larceny.  426 
emlwzzlement,  472 

Inf&nt.     A  ml  .<<-<  Apprentice 

li.ibility  of,  for  iwie.sHaries,  6 

on  contracts  i>enelicinl  to  him,  7 

in  n-stniint  of  traile,  81  n.  (.r;.  92 
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Infant — rontiniwd. 

may  siu;  for  wages  in  Comity  Court,  Jt 

]io\vcr  <if  niustiT  to  cliastisc,  107 

iood  and  iiiediciiii;  to  be  jirovidcd  by  master,  189 

injury  to,  by  nej^ligence  of  master's  manager,  211 

C(mtril)utory  negligence  liy,  311 

is  a  "  workman"  within  Employers  and  Workmen  Act,  1875. ..580 

employment  of,  in  agricultural  gangs,  54:5 

metalliferous  mines,  551 

coal  mini's,  GOl 

places  of  public  amu.sement,  588,  642 

.shops.  636 

quarries,  652 

factories  and  workshops,  735 
Prevention  of  Cruelty  to  Children  Act.  1894. ..641 
restrictions  on  employment  under,  642 

Injunction 

against  an  infant,  92 

in  addition  to  damages,  refu.sed,  92 

not  granted  to  enforce  contract  of  service,  94,  155 

except  negative  covenants,  94 
to  restrain  school  trustees  from  dismissing  schoolmaster,  155  n.  (j) 

discharged  servant  fioiii  remaining  on  premises,  55  n.  (7)1 

l:reach  of  covenant  in  restraint  of  trade,  91 

use  of  contidential  information,  102 

watching  and  besetting,  574 
enforce  rules  of  a  trade  union.  547 

Injury.     Scf  Action,  Compensation 

Innkeeper, 

lien  of,  on  master's  property  left  by  servant,  229  n.  [a) 
liable  for  servant  refusing  to  receive  guest,  280 
manager  of  com])any's  hotel  is  not,  376  n.  («) 

Inspectors 

of  metalliferous  mines,  558 

coal  mines,  613 

shop  employments,  637 

factories  and  workshops,  769 
to  enforce  Truck  Acts,  598 

Prevention  of  Cruelty  to  Children  Act,  1894... 643 

Intimidation 

of  servants  illegal,  490,  573 

Invention 

by  servant,  when  master  may  take  out  patent  for,  134 

Iron  Mills, 

within  Factory  and  Workshop  Act,  1901... 791 
employment  of  women  an<l  children  in,  742 

Job, 

driver  hired  l)y,  with  carriage,  not  servant  of  hirer,  313,  496 

Jus  Tertii, 

when  servant  may  set  up,  in  opposition  to  master,  105,  350 

Justices  of  the  Peace, 

jurisdiction  in  disputes  lietween  employers  and  workmen,  578 
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Knowledge 

ut"  master,  wlu-n  ordering  servant  to  use  iiiiMifc  tackle,  220 
servant  of  iinsafety  kI  tackle,  221,  592 
as  to  ferocious  dog,  2S5  n.  (ir) 
lieualties  on  master  for  acts  of  servant  done  a\ ithout  niii>t»r's,  275 

Labourers.     Ami  s<r  Agriculture 

1  xmiptiuns  as  to,  nndi  r  Siainji  Ait.  40 

wages  on  master's  ltankiu|>ti  y,    17.') 

arc  "workmen"  within  Kni]iloyers  and  Workmen  Act,  1875  ..580 

lace  Warehouses, 

within  l-'a.tory  ami  \Vork>ho|»  Act,  llMi]  ...7'.>2 
employment  of  male  young  persons  in  hue  lactorics,  740 

Landlord, 

liability  of  acts  of  broker,  284  ii.  (■«.} 

Lapse  of  Time. 

|inMiniiition  of  jmymmt  of  wa^es  lioin,  174 

of  revocation  of  .servant's  authority  from.  260 

Larceny.     ^/ /c/ .<<<'/' Embezzlement 
liy  carrier's  servant,  2S(j  n.  (h) 

bailee's  servant,  :J:;fJ 
distinction  betwt-en  larceny  and  embezzlement,  420 
ciuses  of  laiteiiy  by  servant  of  master's  goods,  427 
olfence  of  laiceny  by  a  servant,  444 
servant  indicteil  for,  nniy  be  cimvicted  of  embezzlement,  474 

Laundries, 

diitii-s  of  insjiectors  under  Truck  Acts,  r»i»8,  t>Oi» 
inovisions  of  Factory  and  Workshop  Act,  li'd],  as  to,  761 

Legacy, 

iiromise  of,  in  return  for  service,  108  n.  (7),  160  n.  (m) 

l)y  master  to  .servants,  495 

how  far  a  .satisfaction  of  wages,  504 

Letterpress  Printing  'Works, 

within  I'io  tuiy  nnd  Woikshop  Act,  1901. ..791 
cmploynicnt  of  women  and  I'hihircn  in,  742 

Letters 

to  discharged  servant,  oj.encd  by  nnister,  lO.S  n.  (/) 

Liability,     .tiu/  sn-  Action 

of  master  to  indemnify  servant,  194 

one  servant  for  injuiies  caused  by  fellow-servant.  197 
of  moMter  upon  contracts  nnidc  by  servant,  229 
express  authority  to  servant  in  writing,  2:31,  258 

verbal,  2:M 
implifit  authority,  extent  of,  234 

cannot  be  extended  to  collateral  tran.sactions,  246 
nf»r  i.t  it  inereo-sed  by  cnnMgencj',  250 
termination  of,  by  notii-e,  204 

death  of  master,  205 
lapse  of  time,  206 
master  not  liound  if  servant  had  no  authority  to  pledge  his  credit,  20O 

nor  if  credit  given  to  servant,  204 
effect  oi privnir  nriliit  to  servant  on  niaster's  liability,  251 
distinctiou  between  general  and  H]iecial  agent,  252 
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Liability — coidiaimK 

implied  general  authority  caniKit  I)p  liiiiitfil  hy  juivate  orders,  253 

effect  of  notice  of  private  orders,  2.50 

where  servant  spicial  agent,  his  authority  must  be  iiuiuired  into,  257 

so  where  partii's  liave  notice  that  he  is  special  agent,  2'>% 

servant  without  precise  autliority  has  all  usual  i)owers,  252 

warranty  by  servant  entrusted  to  sell,  254 
of  master  for  torts  of  servant, 
criminal  itci; 
master  not  generally  liable,  266 
exceptions  in  cases  of  express  orders,  266 
implied  orders,  270 
libel,  270 

actions  for  p(!nalties,  271 
informations  for  penalties,  272 
certain  statutes,  275 
indictments  tor  nuisances,  279 
breach  by  servant  of  public  dut}'  binding  on  master,  282 
civiliter, 
generally  for  torts  of  servant  in  course  of  his  employment,  283 
as  for  fraud  in  course  of  employment,  290 
although  he  do  not  immediately  appoint  tlie  servant,  293 
though  servant  disobedient,  295 
negligence  of  servant  while  driving  master's  carriage,  297 
arrest  by  servant  of  supposed  criminal,  303 
contributory  negligence  by  injured  person,  308 
no  identification  of  passenger  with  negligent  driver,  310 
where  injured  person  is  an  infant.  311 
coachman  of  hired  carriage  is  not  servant  of  hirer,  313 
nor  is  a  contractor  a  servant  of  his  employer,  316 

but  employer  can  not  avoid  a  duty  by  employing  a  con  - 
tractor,  320 
no   liability  for  person  whom  master  is  compelled  b}-  law  to 

employ,  327 
liability  for  trespass  which  master  expresslj'  orders,  331 

or  afterwards  ratifies,  333 
servants  of  Crown  not  liable  for  negligence  of  subordinates,  334 
of  servants  to  third  2Krso as, 

not  generally  on  a  contract  made  for  master,  339 
but  may  make  himself  responsible  on  it,  341 
or  by  breach  of  warranty  of  authority,  348 
not  generallj'  for  money  recei'.-ed  on  account  of  master,  349 

where  money  is  [lassed  in  account,  353 
where  he  h;is  obtained  money  wrongfully,  354 

his  master  would  have  no  right  to  the  money,  356 
of  servant  in  cases  of  tort, 
criminal  liability.  360 

acting  without  statutory  licence,  363 
breach  of  public  duty,  365 
civil  liabilit}',  373 
to  master  for  fraud,  101 
to  third  persons  for  fraud,  380 
to  fellow-servant  for  negligence,  226 
to  third  persons  for  conversion,  375 
liability  of  public  officials,  381 

Libel.     See  Defamation. 

Licence.     See  Revenue. 
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Licensing  Act, 

loiiviitinii  t)t"  ina.stfr  iiinKr,  lor  uct.s  nf  servant,  •J7r« 
.servant  mtd  not  he  lici-used  uiuler,  363 

Life. 

contract  to  serve  for,  03 

Limitations, 

-statute  i>{,  no  bar  to  suit  against  confidential  aj,'ent,  176 

Liquidated  Damages, 

iiillir''ni'e  lutu.eii,  and  penalty,  00 
injunction  in  adilition  t<>,  refused,  02 

Livery, 

liability  of  infant  nia-ster  to  pay  for,  *> 

master  not  liable  to  ]my  for,  when  fraudulently  returned  to  tailor  by 

servant,  261 
jirojieity  is  in  master  who  ]irovided  it,  113  n.  (hi),  158  n.  (0 

Loan 

(pf  servant,  lialiility  of  lender,  206,  315 

Lodging-House  Keeper, 

liability  of,  for  acts  of  .servant,  326 

Lucifer  Match  Works 

within  Factory  i.nd  Workshop  Act,  1001... 791 

Lnnacy, 

contracts  of  hiring  and  .service  by  lunatics,  10 

lunacy  of  servant  puts  nn  end  to  contract  of  service,  187  n.  ('/) 

Machinery, 

daily  ins])ection  of,  in  coal  mines,  619 
fencing  of,  in  metallifenius  mines,  564 
coal  mines,  624 
chalf-cutting  nuichine.s,  723 
factories,  729 
action  for  breach  of  statutory  ilvity  to  fence,  223 
master's  <luty  to  keep,  in  good  order,  218 

liability  for  defects  under  Emidoyers'  Liability  Act,  1SS0...500 

Magistrate.     ,s'--  Justice  of  the  Peace 

Maintenance, 

master's  riglit  to  maintain  litigation  by  his  servant,  121  n.  { />) 

Malice, 

on  the  part  of  a  rorporation,  289 
in  inducing  a  lireiicli  if  contract,  127,  489 
in  actions  for  defamation,  408 
(•otispiracy,  404 
under  the  Malicious  Damage  Act,  1861. ..426 

Conspiracv    and    iVolectiou    of    I'ropertv    Act, 
1875. ...17.1 

Malicious  Prosecution, 

action  for,  agaiu.nt  a  corporation,  289 

inijilird  authority  of  servant  to  prosecute,  303 

Mandamus 

to  levy  a  rate,  171  n.  (<-),  337  n.  (o) 
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Mariners.     Jnd  srr  Seamen 

(■xfin|)tions  iindef  Slump  Act,   10 

Married  Woman, 

contracts  hy,  2 

aiitlionty  to  make  contracts  on  behalf  of  her  husband,  4,  193 

Master.     Atid  see  Action  ;  Liability 

who  may  be,  1 
mai'iiod  women,  2 
infants,  6 
partners,  11 
corporations,  1 7 
bankruptcy  of,  174 

Materials, 

embezzlement  of,  in  hat  and  other  manufactures,  509 

Medicine, 

master  not  f;enerally  bound  to  find,  for  servant,  191 
but  m:iy  render  liimself  liable  by  conduct,  192 
in  the  case  of  ap])rentices,  189 
neglect  to  ])iovi(l(\  when  legally  liable,  540,  573 
qncere,  whctlicr  medicine  is  necessary  food,  193 
parish  liabli;,  192 
agreement  to  supply  not  within  Truck  Acts,  52fi 

Menial  Servant,     Sec  Domestic  Servant. 

Mens  Eea, 

how  far  a  necessary  ingredient  in  an  ofience,  275 

Messman, 

to  regiment,  as  to  .stamping  agreement  for  hire,  44 
discharge  of,  111 

Metalliferous  Mines  Regulation  Act,  1872... 554 

Mine, 

persons  employed  in,  larceny  of  minerals  by,  436  n.  (i) 

compensation  for  injury  to,  664 
defective  .system  of  working,  219 

miner,  within  Kmi)biyers  and  Workmen  Act,  1875. ..580 
mining  agent,  authority  of,  250,  262 
IMetalliferous  Mines  Regulation  Act,  1872. ..554 

employment  of  women  and  children,  554 

rules  in  working  mine,  562 

definition  of  "mine,"  568 
Coal  Mines  Regulation  Act,  1887. ..600 

employment  of  boys,  girls  and  women,  601 

checkweiglier.  603 

general  rules  in  working  coal  mines,  618 

definition  of  coal  mine,  630 

Misappropriation 

liy  servant  of  master's  corn,  etc.,  541 
of  money  of  Friendly  Society,  475  n.  (x) 
Trade  Union,  549 

Misconduct, 

discharge  of  servant  for,  111 
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Negligence,     s,,  Action  ;  Liability 

Notice. 

I  iistonis  us  to  <h'tiTiiiiniiin  service  liy,  G4 
doincstif  servants,  6;'> 
otiier  sorvaiits,  67 
of  termination  of  servant's  aiitliority  to  cotitra'-t,  '261 
by  servant  to  master  ol"  defei'l  in  machinery,  etc.,  592 
of  injury  umlcr  Kniployers'  Liability  Act,  1880. ..r)94 

under  Workmen's  Compensation  Act,  1897  ..  662 
of  accident.     Sr.  Accident 

Nuisance, 

criminal  liability  of  master  for  u\iisauce  committed  by  servant,  278 
civil  liability  of  master.  S08 

.servant,  367 
liability  of  owners  of  real  projierty  for,  331 


Officer. 

niini.sterial,  may  appoint  deputy,  2 

Overseers. 

treasurer  to,  is  a  servant  within  statutes  nj^ainst  embezzlement   4.'>.1 
as.sistant-overseer  is  servant  of  inhabitants,  454 

Overtime 

in  factories  an<l  worksiiops,  744 

Owner, 

detinition  of,  in  Metalliferous  Mines  Rcfjulation  Act,  1872. ..568 
Coal  Mines  Ke<,'nlation  Act,  1887. ..630 


Paper  Mills  and  Paper  Staining  Works. 

witliiii  Factory  and  \Vork.>-liop  Act,  l!"ol...791 
eniploynu-nt  of  wonieii  ami  children  in,  712 

Parish, 

liable  to  supply  medicini'  to  servants,  192 

Parol  Evidence, 

adiiiissiliility  nf,  to  explain  written  contract,  44 

Particulars 

of  indictment  for  embezzlement,  473 

Partner. 

powi-r  of  hiring;  and  dismifwin^  servants,  11,  172 
liability  for  ne>;li;;enie  i.f  copartner,  12 
effect  of  dis^Holution  of  firm,  1.1 

by  death,  14 

on  fidelity  Inmil,  l.'i 
partner  or  servant,  under  I'oiifract,  49 
acting  as  secretaiy  nut  entitled  to  .salary,  163  n.  (r) 
eml»/zlem<'nt  bv,  4'>1 
liability  under  Tnick  Acts,  524 

Patent, 

\vh<n  tna.Htcr  may  takn  out,  for  invention  of  .servant,  134,  1'!.' 

Pawnbrokers, 

statutory  liability  for  acts  of  servant,  278 
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Payment, 

ine.-iuniptioii  of",  by  servant  to  master,  106 

of  seivant's  wages,  174 
to  master  of  servant's  earnings,  13:^ 
authority  to  servant  to  receive,  in  casli,  24'>  n.  fv) 
to  servant  generally  is  payment  to  master,  239,  349 
not  where  servant  obtained  it  illegally,  354 

Pedlars, 

commercial  travellers  need  no  certificate,  364 

Penalty, 

or  liquidated  damages,  90 

payment  of,  does  not  justify  breach  of  contract,  92 
liability  of  master  to  action  for,  for  acts  of  servant,  271 

information,  272 
under  Licensing  Act,  1872. ..275 
other  Acts,  276 
exemption  of  master  on  conviction  of  servant,  281 
liability  of  servant  for  acting  without  statutory  licence,  363 

under  Sunday  Trading  Act,  371 
on  forging,  etc.,  a  servant's  chai-acter,  417 
reduction  of  statutory  penalties,  574 

Percussion  Cap  Works, 

within  Factoiy  and  Workshop  Act,  1901. ..791 

Personation 

of  master,  and  giving  false  character,  416 

Pharmacy  Act,  1868, 

liability  nf  chemists' assistant,  363 

Photograph, 

taken  by  servant,  employers  not  "authors"  of,  138 

Physic.     Srr  Medicine 

Picketing,  574  n.  {rj) 

Pilot, 

compulsory,  not  fellow-servant  with  crew,  197  n.  {v),  213 
employer  of,  not  liable  for  his  negligence,  327 

Pit  Banks 

within  Factory  and  Workshop  Act,  1901... 792 

Plant, 

meaning  of,  in  Employers'  Liability  Act,  1880. ..590 

Factory  and  Workshop  Act,  1901... 763 

Police, 

superintendent  is  servant  to  chief  constable,  454 
embezzlement  by,  478 

Poor  Kate, 

servant  occupying  master's  house  not  liable  to,  55 

Post  Office, 

]iostmaster  not  liable  for  negligence  of  servants,  334 

liable  for  liis  own  negligence,  381 
embezzlement  by  servants  of,  482 

M.S.  52 
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Premium, 

ii'l>avalil«' oil  iniLstfi's  liaiiknijitcy,  174  ii.  (/i) 
ik'iitli,  ISd  II.  (ii) 

Presumption 

that  hiiiiij,'  is  lor  a  y«Mir,  59 

of  pavinont  of  wagt-a  by  lapse  of  time,  etc,  174 

of  n^ji'my  iu  (he  oise  of  ii  stranK«'ii  "'39 

of  control  where  no  direct  eviilciice,  313  n.  (fl 

Prevention  of  Cruelty  to  Children  Act.  1894  ..'•.»] 

Print  Works, 

witliiii  Factory  and  Work.shoj)  Act,  1901. ..790 
iiiiploynu'ut  of  women  and  children  in,  737 

Private  Orders 

to  servant,  effect  of,  i-M 

Procuration, 

,siL,'nature  by,  is  notice  of  a  limited  authority,     58 
effect  of,  342 
forgery  of,  370 
Profits, 

.salary  of  .servant  dejvndent  on  luaster'.s    10 
^ei  ret.  made  l)y  servant.     .SV/'  Commission 

Public  Body.     .S"  •  Commissioners  ;  Public  Officers 

Public  House, 

w.i;;.^  not  to  lie  ])aid  in,  '>M,  .'''.to,  t'tO'l 

Public  Officers 

not  re.sjionsihlo  for  aets  of  suliordiiiati's.  ;53t 
rcsjxmsible  for  their  own  si-rvants,  33ti 
suhonlinates  re.sjKinsihle  for  their  own  acts,  381 
inini-sterial,  liable  for  negligence,  382 
offences  by,  478 

Quarries, 

Act  of  1894  for  the  regulation  of,  rt.'i'i 

within  Factory  and  Workshoji  Act,  1901.  ..792 

Quicquid  acquiritur  serv.  acquiritur  domino,   132 

Railway.     Ami  .se«  Carrier 

authority  of  .stationnia-sters  and  jiortcrs,  250,  254,  303,  304 
pniii.Hhinent  of  servaiit.s  of  comnaiiy  for  miscondtiet.  367 
meaning  of,  in  Kniployers'  l,iat)ilily  Act,  1SS0....191,  592 
Workmen's  Compensation  .Vet,  1901. ..6rt5 
Applicntion  of  Factory  ami  Workshojw  Act,  1901,  to,  764 

Beady  and  Willing. 

meaning  of,  I.OO 

Ratification 

by  master  of  nct-i  of  servant,  232,  234,  333 

Receipt 

by  maitter  of  servant's  onrnings,  132 

by  servant  is  generally  n-ceipt  by  master,  349 

servant  forging,  463  n.  (X) 

uiistam(ied,  attmissible  in  evidemrc  in  criminal  pnwecdings,  471 
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Beceiver 

of  property  embezzled,  indictment,  471 

Becords, 

clerks  of  courts  uttering  false  copies  or  certificates  of,  487 

Begister 

ol  young  persons  liiicd  from  workhouse,  538 

Bemoval, 

power  of,  will  not  render  a  ))erson  liable  for  acts  of  another,  318 

Besidence 

of  ehiM  witli  parent,  when  service  may  be  inferred  from,  147,  164 

Bespondeat  Superior,  283  n.  (q) 

Bestraint  of  Trade.     And  see  Trade  XInion 

agreements  in,  77 
consideration  for,  79 
question  of  reasonableness.  80 

limits  of  restraint,  83 
assignment  of  contract  in,  88 
agreement  not  to  ''carry  on"  a  trade,  86 

solicit  employer's  customers,  89 
penalty  or  liquidated  damages,  90 
injunction,  91,  94 

Bevenue, 

informations  for  penalties,  272 

servants  excepted  from  obtaining  excise  licences,  363 

Bevocation 

by  master  of  servant's  .luthority  to  contract,  264,  265 
liability  of  .servant  when  ignorant  of  revocation,  341 

Bobbery 

of  servant,  servant  not  responsible  to  ma.ster  for,  101 
discharge  of  servant  for,  jirstified,  111 

Bope  Works 

within  i''actory  and  Workshop  Act,  1901. ..792 

Safety 

of  premises  where  servant  is  employed,  216 
machinery,  218 
in  factory,  729 

Schoolmaster, 

injunction  to  restrain  ilischarge  of,  155  u.  {j) 

trustees  of  school  not  liable  for  negligence  of,  318  n.  (J) 

Scienter.     Sec  Knowledge 

Seamen, 

claim  for  increased  wages  for  extra  work,  165 
fellow-servants  with  captain,  213 

not  with  crew  of  another  ship  of  same  owner.  213 
medical  attendance  for,  191  n.  (c) 

implied  contract  of  owner  as  to  seaworthiness  of  ship,  204 
not  within  Conspiracy  and  Protection  of  Property  Act,  1875... 576 
within  Em])loyers  and  Workmen  Act,  1875... 581 
right  to  certificate  of  discharge,  385  n.  (6) 
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SecreU, 

tliity  ofsorvniit  not  t4)  iliscloso.  lUJ,  11(5 
\vliert>  servant  I'lmagi-il  in  ii  factory,  7fi9 

Seduction 

u| —iTvant,  lu'tion  l>y  innstcr  i'm.  111 

Servant. 

i>r  i»)irtn<'r,  -19 

or  ii|)|irciitioo,  ^>2 

or  ttuant,  .'>4 

(iutii's  of,  to  liis  master,  96 

rifjhts  of,  against  niastfr,  152 

liability  of.     See  Liability 

Settlement 

by  hiring  antl  service,  abolisheil,  1  n.  («) 

Sheriff, 

luil.ility  of.  for  negligence  in  executing  writs,  382 

a<  ts  of  his  oflicer.  'Jt56  u.  (z),  283  n.  (7),  292 

Shipbuilding  Yards 

within  Factory  iin.l  Workshop  .\.t,  1901...7'.t2 

Shipowner, 

iliitv  to  seamen  to  provide  seawortliy  sliiji,  204 

Shop. 

Shop  Hours  Act,  1892, ..636 

Shop  H.mrs  Act,  1893. ..638 

Shop  Hours  Act.  18;t5...653 

Seats  for  Shop  As,si^t.ints  Act,  1899. ..724 

applieation  of  Truck  Act,  1S96,  to  shop  a.ssistants,  6.'i8 

Signature, 

under  Statute  of  Frauds,  whi-n  neee.s.siiry,  30 
wliat  sullieieut,  38 
of  agent  on  behalf  of  principal,  229,  n.  (a) 

Silk  Weavers  Act,  1845  ..r..$7 

Slander.     .V'.  Defamation 

Slate  Mines, 

u-«e  of  gunpowder  in,  ftd^ 

Soldier, 

servant  enlisting  aa,  185 

Special  Conitables. 

t.i  ki  "p  mdii  aiii'ing  workmen,  i-xiHMi.ses  of,  283 

Specific  Performance, 

onler  for,  ol  e.mlract  of  service,  98,  155 

umler  Kmployers  and  Workmen  Act,  1875. ..578 

Stamp  Duty, 

when  iieccHHary  on  written  contracts,  40 

Statutory  Duty, 

•«rvant  injured  by  master's  breaeh  of,  223 

defence  ot  common  em]iloyment  cannot  Ik>  rniscd,  222,  225 
cannot  be  avoided  by  em])loying  contractor,  322 
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Steam  Whistles  Act,  1872... ^53 

Stevedore, 

lialiility  of  i-iniilipyiT  fnr  iicf^li^^ciu-c  of,  .'517 

Stokers 

oil  l)o;U(l  slii|)  .-ire  liiliourers,  iiol  iii;iriiinrs,  41 

Strikes,  '>72 

Sunday, 

validity  of  contract  of  hiring  made  on,  38 

penalties  on  workmen  labourinff  on,  371 

women  and  children  not  to  be  employed  in  a  factory  or  workshop  on, 

739 
refijulations  as  to  Jews  in  factoi-ies  and  workshops,  744 

Surety.     ,SVv  Guarantee 

under  Employers  and  Workmen  Act,  1875... 578 

Surveyor 

of  higiiways,  not  liable  for  subordinate,  293  n.  ((;) 


Tax 

on  male  servants,  .544 

Telegraph  Clerk, 

mistakes  W.  '257,  292 

Tenant, 

servant  is  not,  54 

Tickets  of  "Work 

to  be  delivered  in  hosiery  manufacture,  534 
to  silk  weavers,  537 

Tobacco  Factories, 

within  the  Factory  and  Workshop  Act,  1901. ..791 

Tools, 

embezzlement  of,  in  certain  manufactures,  519 

Tort.     See  Action ;  Liability 
Trade.     See  Restraint  of  Trade 

Trade  Union, 

Act  of  1871. ..546 
1876. ..585 
defiuitiou  of,  588 
may  be  sued  for  tort,  547 

Trading  Company, 

when  bound  to  have  authorized  officer  on  the  spot.  27,  250  n,  (??i) 

Traveller.     See  Commercial  Traveller 

Treasurer, 

embezzlement  by,  of  friendly  society,  452 
guardians,  453 

Trespass 

by  servant,  liability  of  master  for,  331 
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Truck  Acti, 

do  not  apjilv  to  doiiif.stif  sorvnnts,  625 
A.-t  of  183l!...VJI 

i887...r»n« 

1896.. .057 
Trust, 

not  treateil  by  tlirei'tioii  in  will  to  tnij>loy  |>arti(iilai  siivniit,  504 

Trultee. 

liipony  of  .servant  of,  '^^27 

tni.stces  for  pnhlic  |>nrpo.sr.s.      .s».  Commissioners 

Tug, 

liRlulity  of  tow  for  ni'>,'lij;»'ncc  of.  '.i'lO 

Tutor, 

what  notice  entitled  to,  68 

User 

hy  ina-ster  of  fjood.s  olitaiufil  l>y  servant  on  nnusti-r's  credit,  '232 

Ventilation 

in  nut  illiferous  nnins,  562 
toiil  mines,  618 
factorie.s  and  workslioi>.s,  728.  752 

Volenti  non  fit  injuria,  221 

Volunteer 

aj*.Hi.><ting  servant   (iinnof    recovi-r  .-igainst    master    for    nej^ligence   of 
.servant,  206 

Vote, 

servant  when  fiititled  to,  .^9 

Wagei, 

whftlur  ii^'retinint  to  pay,  implies  agreement  to  lind  work,  7'i 
implied  agreement  to  pay,  tor  scrvieis  rendered,  163 
Dot  for  inrr<u.sed  work,  l»i4 
on  ilissolution  of  sjitciiil  contract  of  hiring,  166 
wlicn-  amount  left  to  i  niployei-*s  generosity,  167 
gratuity  at  end  of  year,  168 
deiicndant  on  certdicato  of  third  per.son,  170 
where  servant  ilischarged  wrongfully.  157 
rightlully,  182 
in  rase  of  master's  bankruptcy,  174 
ileath,  179 
winding-np  of  companv,  175,  178 
di.s.tolntion  of  partnersltip,  11 
servant's  death,  186 
|)ayment  must  Im;  in  coin,  521 

deunetioiiH  foi hidden  in  hosiery  manufacture,  570 

|>erndtted  nndei  Tiuck  A.  ts,  526,  596,  657 
not  to  U*  maile  in  a  pnhlic  house,  5.'i6,  595.  6(12 
prcftumptinn  <d  pa\ment  from  lapse  ol  time,  vU-.,  174 
recovery  of,  m  (Jounly  Court,  173 

hy  infants,  9 
recovery  of,  in  Court  of  Nummar)'  jurisdiction,  578 

hy  seamen,  fiHl  n.  (h) 
recovery  of,  Irom  public  conimisMioners,  etc.,  171  n.  (c) 
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Wages — cmitbnKid. 

muster's  ri<(ht  to  wagos  caiiicd  liy  his  suivaiit,  l:J2 
legacy  to  servant,  how  far  satisfaction  of,  ^,Qi 
attachment  of,  546 

Warning, 

what  wariiiiig  domestic  ami  other  servants  entitled  to,  65 

Warranty. 

liability  t>f  master  on  warranty  by  servant  entrusted  to  sell,  242,  254 
servant  on  breach  of  warranty  of  autliority,  348 

Water, 

breacli  of  contract  by  persons  employed  in  supply  of,  572 

Weekly  Hiring, 

what  is,  62 

servant  under,  whether  entitled  to  legacy  left  to  servants,  498 

Will.   '  And  see  Legacy 

direction  in,  to  employ  particular  servant,  504 

Witness, 

servant  formerly  not  admissible  for  master  in  action  against  him  for 
servant's  negligence,  103 

Work, 

how  far  master  bound  to  find,  70 

Workmen,    ^mc/acc  Wages 

meaning  of  term  in  Sunday  Observance  Act,  1677. ..371 

Employers  and  Workmen  Act,  1875. ..580 

Written  Contract 

of  hiring,  when  necessary,  30 

Wrongful  Discharge, 

remedies  of  servant  for,  157,  162 

action  by  bankrupt  for,  159  n.  {u) 

duty  of  servant  to  find  other  employment,  160 

Yearly  Hiring, 

a  general  hiring  is,  59 
termination  of,  63 
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County  Courts.— The  Annual  County 
l.'ourt*  I'rui  tice  ;  contAiiiiii^  tho  Juris- 
tiiition  ami  I'niPtico  under  the  County 
CourU  Aet.tlu"  Bills  of  Kxchimst'  Act.  ami 
the  KniployiTu"  Liability  Act,  and  the 
Statutes,  Kult'R  of  Praeticf,  Forms  and 
Tablt«..fFi'i'»  and  Costs.  Uy  His  Honour 
Jud^rc  Smvly.    2  voU.    '2i}s. 

Criminal    Law.— Auninot.Ds   (.1.  F.) 

I'lfudin^  and  Kvidence  in  Criminal  Cases, 
with  the  Statutes  and  Precedents  of  In- 
dictments. l)v  Sir  J.  Jkkvi.s.  "J'ind  Kd. 
H.l\s.6d.    '  1900. 

Chitty'.s  Collection  of  Criminal  Acts.  Hv 
W.  F.  Ckaiiw.     lOt.  1S94. 

RoscoK'.-i  (H.)  Difrestoflhe  Law  of  Evidence 
in  Criminal  Cast's.  I'ithEd.  IJy  .\.r.  Kkkp. 
Mx.  txi.  IS'.'S. 

UinsKLL  (Sir  W.  O.)  on  Crimes  and  Misde- 
meanours. 6th  Ed.  3  vols.  .5/.  l.i.«.G(/.  18%. 

Deeds.  —  Ki.i'HissrosR,    Nduton    and 

Ci. auk's  IJules   fur  the  Intcrorctatiou  of 

Deeils.     '2iul  Edit.  In  Priparntioii. 

Kki.kr'h  Epitome  of  Rules  for  Interpretation 

..f  lt.-«ds.     6*.  1001. 

Designs.  — EnMUxns  on  Copyri^'lu  in 
l>e.-ij;ii».  Being  a  Complete  Treatise  on 
the  I^iw  and  Practice  in  the  Courts  and 
at  the  Patent  Office.  BvLkwis  Ed.minds, 
l)..Sc.,  and  W.  M.  Si.AUK.     15*.         189.5. 

Digest.  — Di^'e.st  of  English  Ca.se  Law  to 
the  end  of  1897.     16  vols.     20/. 

Cotitiuucd  (itnnialli/. 
A    Digest  of  Cases,   Overruled,  &c.,  in  the 
English  Courts  to  the  end  of  1S90. 

In  I'irpnration. 

Divorce.  -Hkmwnk  A:  Powlks'  Law  and 
I'll' 'in-  in  Divorce  and  Matrimonial 
(  lu-i-* :  with  the  Statutes,  Rules,  Fees  and 
Forms,    f.th  Ed.     25i.  1897. 

Easements.— Oai.k  on  Ea.semcnt.s.  7tli 
Edition.     l!y(i.  Cavk.     205.  1S99. 

Ecclesiastical   Law.    -  I'hii.i.im'iijk'.s 

^>clesi;lsti"  al  j,'i»  of  the  Church  of  Eng- 
land.    2nd  Ed.     3/.  3«.  189o. 

Ejectment.  -Wii.i.iAM.s (J.  H.) A:  Yatk.s' 

(W.  I!.)  I.:iw  of  Ejectment.     IG*.       1891. 

Equity.  — WiiiTK  k  TtnoKs  ."^election 
of  L«'ading  Ca-nrs  in  Equity,  with  Notes. 
7th  Edition.     2  vols.  3/.  I'm.  1897. 

KtiKr.'s  Epitomr  of  I..<-ading  Cases  in 
lijMitv,  foundeil  on  Wliiti-  and  Tudor. 
11. .  1901. 

Evidence.— Tayiok's  (Pn-r)  Treati.se  on 
the  Liw  of  Evidence,  as  administer4-d  in 
P^nKinnd  and  Ireland,  liv  His  Honour 
Jiidjr  Pitt-Tayi,c)Ii.  9th  Ed.  In  2  vols. 
3/.  3 1.  1.S9.'). 

IIrht's  Principli*  of  Evidence.  With  Ele. 
m' ntary  Rules  for  ronductin(j  the  Pixa- 
mination  and  CroM-P'xnmination  of 
WitneMM<*.  9th  Edit.  By  J.  M.  Lkiy. 
2.M.  1902. 

Executors.  ^VII.I,lAMM■(.Si^  E.V.)Trea- 
tiM'on  the  Iaw  of  Executors  and  Adminis- 
tretors.     9th  F^lition.     3/.  Ifi*.  1893. 

FECtorieS.  -I<nw  relating  to  FarloricH 
and  Work.'hojKi  under  the  Fnctor\-  and 
Work-ho,.  .\.t.  UtOl.  Willi  Rul.-s,  Orders. 
Jtr.,  and  other  St-itutes  nfferting  the  sub- 
jfet.     By  W.  BowHTRAn.     10*.  1901. 


Forms.  — Hoi'8E*8  Pnu-'tienl  Jlaii.  l/th- 
E.lit.     10».  Grf.  1900. 

Fraud.  —  Kkuk'.s  Treati.se  on  the  Law  of 
I'laud  and  Mistake.  3rd  E.lit.  Bv  S.  E. 
Williams.     'I'm.  '  1902. 

Guide  for  Articled  Clerks.— A  now 

Guide  for  .Vrtidcil  Clerks,  cmitaining  the 
most  recent  He^ulatioiis  and  Examination 
Papers.  By  11.  W.Stikk.  Solicitor,  (i*.  1896. 

Guide  to  the  Bar.— a  New  cui.le  to 

the  liar,  cdutainin^'  the  most  recent  Regu- 
lations and  l''..\aiiiination  Papers.  ByM.A. 
and  LL.lt.,  liarristers-at-l^iw.  5«.  1896. 
Horses.— Oliiiiant'«  I^iw  of,  including 
the  Law  of  Innkecjiers,  Veterinary  Sur- 
geons, &c.,  and  of  Huiitiiig,  R^ning, 
Wagers  and  Uanring.  otli  Ed.  By  Clbmk.nt 
Elj'ii.  Lloyd,  h.a.  Oxon.     21*.        1896. 

Income  Tax.  Income  Tax  Act.s,  with 
Intnidiiction,  Nntes,  and  Cross-references. 
Hy  11.  St.  U.  PKAiorK.     lo,-.  1901. 

Inebriates.— WvATT    Paine    on    the 

Iiicbriairs  .Vets,  1879-98.  With  Notes, 
Form.-.  Kule.s  Arc.     G.v.  1899. 

International  Law.— Wk.stlake,  J., 

K.c,  on  Private  Internationnl  Law.  4th 
Edition.  In  I'irpnration. 

Interpleader.— ('An  A  nit  (M.)  on  Inter- 
|ilcaiier  ill  til'-  lli^li  Court  of  Justice  and 
I'nuiitvCourls:  with  Forms.    3rdEdit.6.'. 

1900. 

Justices.  -  Wii;i;am'.s  .lustices'  Note 
r.."k.     7th  i;<iif.  Id.v.  G'/.  1900. 

Landlord  and  Tenant.— Wo. idkam/.s 

Law  of  Landlord  and  Tenant.  IGth  Edit. 
ByJ.  M.  Lkly.     38.5.  1898. 

Law  Dictionary.  — Tlie    .lu.li.ial 

Uiitioiiarviif  W.ir.isaii.lPhra.si'sJudiciallv 
Inl.rpret.'.i.  liy  F.  Srumi).  30.?.  1890. 
B.hvikk's  Fncy<Io]uili.'  Dictionary  of  Eng- 
lish an. I  .\meriiaii  LawTermsan.l  Phrases. 
N.wlMii.  2  vols.  2/.  10.?.  net.  1897-8. 
Licensing. —  Monicomkky'.s  Licensing 
l.aus.      Jnd  F.Iit.      1S>.  1900. 

Local  Government  and  Taxation. 

— An  Outline  of,  in  England  and  Wales, 
excluding  London.  By  R.  S.  WuioiiT 
and  II.  ll.MiiioisK.  2nd  E.l.  7.«.  6rf.  1894. 
Maxims.  -liltnoM's  Selection  of  Legal 
M:i\iiiis,  Classified  .'Hid  Illlistr.'lled.  ith 
Fdit.     'js^.  I'.IOO. 

Mercantile  and  Maritime   Law.— 

Smith'.s  (.1.  W.)  Compendium  of  Mercan- 
tile Law.  10th  Ed.  BvJoiiN  .Mai  noNP.i.L, 
MA.     2  voU.     2/.  2<.'  KS90. 

Mercliant  Shipping.— A Treati.He on  tin- 
Law. .f  .M. reliant  Shipping.  4th  Edit.  By 
DAvin  MA<LArHLAN,>i.A.  2/. '2*.    1892. 

Mahskks's  Digest  of  Cnsoii  relntinir  to 
.Shippiti);,  Admiralty,  and  Insurance  I.aw-, 
from  tlie  reign  of  KliKiibeth  to  the  en.l  of 
1897.     30».  1899. 

PtM.lNct's  fA.)  Shipping  Code;  being  the 
Metch.int  Shipping  Act,  1894.    Ix.  Grf.  net. 

1894. 

Mines,    Minerals.      A    TreatiHC   on    the 
Ijiw    of    .Mines,  l^iarrics,    and    Minerals. 
By  R.  F.  MaiSwinnky.  2nd  Ed.  2/.  1897. 
!* 
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Mortgage.— RoBBiNs'{L.  G.  G.)  Treatise 

On  MortgJijfi's,    I'ledges,   and    Hypotheca- 
tions.    -61.  '        1897. 

Nisi  Prius.— Kos(,'()k's  (11.)  Dif^estofthc 
Law  of  Nisi  I'riiis  Kvidence.  ITtli  Edition. 
]{yM.  TuwELL.     2  vols.     2/!.  2.y.       1900. 

Parish  Law.  —  steer's  Parisii  Law. 
(Ith  L.l.     2().s.  LS99. 

Partnership. — A  Treati.se  on  the  Law  of 
Partnership.  By  the  Riglit  Hon.  Sir 
Nathaniel  Lindlhv,  Knt.,  Master  of 
the   Rolls.     Sixth    Edition.     By    W.    B. 

LiNDLEY,  M.A.      'iOS.  1893. 

FoWKE  &  Hendekson's  Partnership  be- 
tween Solieitors.  A  Collection  of  Prece- 
dents. By  \'.  i)E  S.  FowKK  and  E.  B. 
I^E^•l)F,u^so^'.  \Vithan'Api)eiidix  on  Soli- 
citors' Accounts,  by  James  FiTzrATRicK. 
6.S.  1894. 

Patents. — Tkhkell  (T.)  Law  and  Prac- 
tice relating  to  Letters  Patent  for  Inven- 
tions.    3rd  Edit.     2o,?.  1895. 

Personal  Property.— Goodevk's  Mo- 
dem Law  of  Personal  Property.  3rd  Ed. 
By  J.  II.  Williams  and  W.  M.  Ckowdy. 
18s.  1899. 

Kelke's  Epitome  of  Personal  Property 
Law.     G.v.  1901. 

Williams'  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Stu- 
dents,   loth  Edit.     21«.  1900. 

Privy  CouneiL— Practice  of  the  Privy 
Council  on  Appeals  from  British  and 
Colonial  Coin'ts.  With  Forms  and  Pre- 
cedents. By  F,  Safforl)  &  G.  Wheeler. 
•11.  10.«.  1901. 

Probate. —  PowLEs  and  Oakley. — A 
Treatise  on  the  Principles  and  Practice  of 
the  Court  of  Probate  in  Contentious  and 
Non-Contentious  Business;  being  the  3rd 
Edition  of  Browne  on  Probate.  In  1  vol. 
oOs.  1892. 

Procedure.— High  Court  Prncetlure  with 
reference  to  Firms,  Cor])orations,  Com- 
jianies,  and  other  Associations.  By  R.  E, 
Boss.  1,1  thv  FrtKS. 

Railway  and  Canal  Cases.— lo  vols. 

15/.  15.x.     1874  to  1900. 

Real  Property.— Williams'  Principles 
of  the  Law  of  Real  Property.  Intended  as 
a  First  Book  for  the  Use  of  Students  in 
Conveyancing.     lOth  Edit.     21s.       1901. 

Goodeve's  Modern  Law  of  Real  Property, 
with  an  Introduction  for  the  use  of  Stu- 
dents. 4th  Edition.  By  Sir  H.  W.  El- 
iMiixsTONE,  Professor  ofthe  Law  of  Real 
and  Personal  Property  in  the  Inns  of  Court, 
and  J.  W.  Clark.    21s.  1897. 

Kelke's  Real  Property  Law.  An  Epitome 
of  Real  Property  Law,  for  the  Use  of 
Students.  By  V} .  H.  Hastings  Kelke, 
2nd  Ed.     6.S.  ■  1899. 

Shei.F(m;u's  Peal  J^roperty  Statutes.  9th 
Ed.  liv  Thomas  H.  Carson,  assisted  by 
Ha  HOLD  B.  BoMi'As.     30s.  1892". 

Receivers.— A  Treatise  on  the  Law  ami 
Practice  as  to  Receivers  appointed  by  the 
Court  of  Chancery.  By  W.  W.  Kerr. 
4th  Edition.     10s.  1900. 
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Roman  Law.     iis.  rjOl. 

Sale,  Contract  of.— Ben.iamin'.s(J.  P.) 

Treatise  on  the  Law  of  Sale  of  Personal 
Property,  with  reference  to  the  American 
Decisions  and  the  French  Code  and  Civil 
Law.    5th  Edit.  Itt  I're/j(irff(ion, 

Sale  of  Goods.— Newholt.  Tlie  Sale 
of  Goods  Act,  1893,  with  Notes  by  Frank 
Newholt.     2nd  Edit.     3s.  1897. 

Ker  (W.  C.  A.)  and  Pearson  Gee's  (A. 
B.)  Commentary  on  the  Sale  of  Goods 
Act,  1893  ;  forming  a  supplement  to  Ben- 
jamin on  Sale.     18s.  1894. 

Sheriff  Law. — A  Compemlium  of  the 
Law  relating  to  the  Office'  and  Duties  of 
Sheriff.     By  P.  E.  Mather.     25s,     1894. 

Statutes.— Chitty's  Statutes  of  Prac- 
tical Utility.  New  Edit.  By  J.  M,  Lely. 
Magna  Charta  to  1894.  In  13  vols, 
13/.  13*.  Continued  by  Annual  Supple- 
ments. 
The  Interpretation  of  Statutes.  By  Sir 
P.  B.  Maxwell.  3rd  Ed.  By  A.  B. 
Kemi'e.     21s.  1896. 

Stock  Exchange.— Melsheimer    (E. 

E.)  and  Gardner  (S.)  The  Law  and 
Customs,  with  an  Appendi.x  containing  the 
Official  Rules  and  Regulations.  3rd  Ed. 
7s.  6d.  1891. 

Support.— Banks.  A  Treatise  on  the 
Law  of  Support  for  Land,  Buildings  and 
Public  Works.    By  G,  Banks,  m.a.    12s. 

1894. 

Title. — Hints  as  to  advising  on  Title. 
3rd  Edit.     By  W.  H.  Gover.    8s.     1896. 

Torts. — The  Law  of  Torts,  by  J.  F.  Clerk 
and  W.  H.  B.  Lindsell.    2nd  Ed.  25s. 

1896. 

Trade  Marks.—  Kerly,    d.   m.     a 

Treatise  on  the  Law  of  Trade  Marks, 
Trade  Name  and  Merchandise  Marks. 
2nd  Edit,     35s.  1901. 

Trade  Unions. — Trade  Union  Law  and 
Cases.  By  H.  Cohen  and  G,  Hcwell, 
6.y.  net.     '  1901. 

Trusts.  —  Lewin's  (Thomas)  Practical 
Treatise  on  the  Law  of  Trusts.  10th  Edit. 
42s,  1898. 

Romer's  (T.  a.),  The  Judicial  Trustees' 
Guide,  containing  the  Law  and  Practice, 
List  of  Investments,  Forms  of  Procedure, 
Trustees'  Accounts,  &c.     8s.  1898, 

Vendor  and  Purchaser.  —  Law  re- 
lating to  Vendors  and  Purchasers  of  Real 
Property.     By  T.  C.  Williams. 
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Wills.— Jarman's  (T.)  Treatise  on  Wills. 

oth  Edition.     2  vols.     3/.  10s.  1893. 

Hayes  (W.)   and  Jarman's  (T.)  Concise 

Form  of  Wills  ;  with  Practical  Notes'.  11th 

Ed.     21s.  1898. 

Workmen's    Compensation.  —  Law 

relating  to  Workmen's  Compensation. 
With  Rules,  Reirulations,  Orders  and 
Fonus.     By  W.  Bowstead.     9«.      1901, 


